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REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS, AND IN THE 
STATE COURTS OF LAST RESORT. 


LIFE 


NORTH CAROLINA MUT. LIFE INS. CO. y. KERLEY. (7 Div. 608.) 
(Supreme Court of Alabama. Oct. 14, 1926.) 
109 Southern Reporter 755. 

1. INSURANCE—REPLICATION THAT DEFENDANT LIFE INSURANCE 
COMPANY RETAINED FIRST PREMIUM AND DELIVERED POLICY 
WITH KNOWLEDGE OF ALLEGED BREACH OF CONDITION THAT 
INSURED WAS IN GOOD HEALTH WAS GOOD ON ITS FACE. 

In action on life insurance policy, where defendant set up breach of condition 
that insured was in good health, replication that defendant retained first premium and 
delivered policy with full knowledge of fact pleaded as defense was on its face good. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

2. INSURANCE. 

In action on life insurance policy, instruction requiring company to be bound by 
information of local agent, not communicated to its officers, contrary to policy, was 
reversible error. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from Circuit Court, De Kalb County; W. W. Haralson, Judge. 

Action by Sol Kerley against the North Carolina Mutual Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

L. B. Rainey, of Gadsden, and C. A. Wolfes, of Ft. Payne, for appellant. 

Isbell & Scott, of Ft. Payne, for appellee. 

Sayre, J. [1, 2] Action on a policy of life insurance. In several pleas defendant 
set up a breach of a condition of the policy to this effect, in general, that insured 
was in good health at the time of its delivery. To this defense plaintiff replied that 
defendant retained the first premium paid on the policy and delivered said policy with 
full knowledge of the fact pleaded by way of defense. This, on its face, was a good 
replication.. But in proof of it plaintiff could only adduce evidence tending to show 
that defendant’s local agent had knowledge of the fact that the insured was not in 
good health at the time of the delivery of the policy. The policy provided, and the 
agreement was, that: 

“Inasmuch as only the officers at the home office of the company in the city of 
Durham have [had] authority to determine whether or not a policy shall issue upon 
this application [which became a part of the policy], and as they act on the written 
statements, answers and agreements herein made, no statements, promises, or informa- 
tion made or given by or to the person soliciting or taking this application for a 
policy, or by or to any other person, shall be binding on the company or in any man- 
ner affect its rights, unless such statements, promises or information be reduced to 
writing and presented to the officers of the company at the home office.” 

Defendant’s agent—to state the substance of his testimony on this point—denied 
that he had information at the time of the delivery of the policy that insured had been 
sick since her application, or that she was then, at the time of delivery, sick. By its 
instructions to the jury, duly excepted to, the court would have permitted—required— 
defendant to be bound by the information of its local agent, not communicated in any 
manner to its officers in Durham. This, on the authority of Powell v. Prudential Ins. 
Co., 153 Ala. 611, 45 So. 208, was error, and must result in a reversal of the judg- 
ment. 

We find no error in the rulings on questions of evidence. 

Reversed and remanded. 

Gardner, Miller, and Bouldin, JJ., concur. 


110237 
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EMPLOYER’S BEN. ASS’N OF CALUMET & ARIZONA MINING CO. Er aL. 
v. JOHNS. (No. 2492.) 
(Supreme Court of Arizona. Oct. 5, 1926.) 
249 Pacific Reporter 764. 

INSURANCE—BY-LAW OF ASSOCIATION, MAKING DECISION OF ITS 
BOARD OF TRUSTEES ON APPEAL FINAL, DOES NOT PRECLUDE 
REPRESENTATIVE OF MEMBER, FOR WHOSE DEATH BENEFITS 
ARE SOUGHT, FROM SUING IN THE COURTS. 

By-law of mutual benefit association, providing that decision of its board of 
trustees on appeal shall be conclusive, is void, as against public policy, as applied to 
controversy over property rights under policies, and does not preclude representative 
of member, for whose death financial benefits are sought, and who has expressly agreed 
to accept such by-laws, from suing in the courts. 

(For other cases, see Insurance, Dec. Dig. § 805[2].) 


Appeal from Superior ‘Court, Cochise County; Albert M. Sames, Judge. 

Suit v. Eliza A. Johns against the Employee’s Benefit Association of the Calumet 
& Arizona Mining Company, a domestic mutual benefit association, and others. 
Judment for plaintiff, and defendants appeal. Affirmed. 

Kingsbury, of Tombstone, for appellants. 

‘Alexander Murray and Frank Thomas, both of Bisbee, for appellee. 

Lockwoop, J. Eliza A. Johns, hereinafter called appellee, brought suit against 
Employee’s Benefit Association of the Calumet & Arizona Mining Company, a domestic 
mutual benefit association, and also joined certain individuals as trustees of said 
association and the Calumet & Arizona Mining Company, a corporation. We will 
hereinafter refer to the benefit association as appellant, since it was the real party in 
interest ; the other defendants being joined merely for formal legal reasons. 

It appears that the employees of the Calumet & Arizona Mining Company, a cor- 
poration operating a mine at Bisbee, Ariz., had organized a domestic mutual benefit 
association for the purpose of mutually insuring each other, and on or about the 1st 
of November, 1922, adopted certain rules and regulations for its government. Among 
such rules and regulations are found the following: 

“49. Appeal. All questions or controversies of whatsoever character, arising in 
any manner, or between any parties or persons, in connection with the association 
or the operation thereof, whether as to any claim for benefits preferred by any mem- 
ber or his legal representative or his beneficiary, or any other person, or whether as to 
the construction of language or meaning of the rules, or as to any writing, decision, 
instruction or acts in connection with the operation of the association, shall be sub- 
mitted within sixty (60) days of the time of the decision from which an appeal 
is taken, to the superintendent, whose decision shall be final and conclusive, unless an 
appeal in writing from such decision shall be taken to the board of trustees, within 
thirty (30) days after notice of such decision to the parties interested. 

‘50. Hearing. When an appeal is taken to the board of trustees, it shall be heard 
by the trustees without further notice, at their next stated meeting, or at such future 
meeting or time as they may designate, and shall be determined by a vote of the 
majority of the members present at such meeting and the decision of the trustees 
shall be final and conclusive upon all parties without exception or appeal.” 

On the 16th day of November, 1922, William E. Johns joined the association and 
in his signed application stated as follows: 

i | i agree for myself and those claiming through me to be governed by the 
regulations providing for final and conclusive settlement of all claims for benefits, 
or controversies of whatever nature by reference to the superintendent of the associa- 
tion and an appeal from his decision to the board of trustees.” 

A certificate of membership was duly issued to the said Johns and about the 18th 
day of May, 1923, he died as the result of an accident. Thereafter appellee, being the 
surviving widow of Johns, filed her claim for compensation with the superintendent of 
the association. This claim was denied by him and appellee prosecuted her appeal to 
the board of trustees as provided in the by-laws. On the 31st of July, 1923, the trustees 
affirmed the decision of the superintendent and refused appellee any death benefits, 
on the ground that it appeared she was not entitled to any under the rules and regula- 
tions of the association. Thereafter she filed suit in the superior court of Cochise 
county as aforesaid. 

The matter came on for trial before a jury, and appellee introduced certain evidence 
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and rested the case. Thereupon appellant moved to take the case from the jury on the 
ground that it appeared decedent, William Johns, had agreed for himself and those 
claiming through him to accept the decision of the board of trustees on any claim for 
benefits arising out of his membership in the association as final and conclusive, 
without the right of appeal therefrom, and that the board had decided against appel- 
lee’s claim under this certificate of membership. The motion to take the case from 
the jury was denied, and a verdict was returned in favor of appellee for the sum of 
$1,500, upon which judgment was duly entered, and appellant brought the matter before 
us for review. . . 

There is but one assignment of error, which presents a single proposition of law. 
The point involved is as follows: Where a mutual benefit association, not organized 
for profit or gain, declares in its by-laws that the decision of its board of trustees 
on appeal shall be final and conclusive on all controversies over the alleged rights 
of members, and where a member of the association, on account of whose sickness 
or death financial benefits are sought, has expressly agreed to accept such by-laws as 
binding, may he, or his representative in case of death, after the adjudication of the 
board has been against him, and there is no claim of fraud or unfair dealing on their 
part, appeal to the courts for a determination of the very questions on which he 
agreed to accept the adjudication of the officers of the association as final? 

This question of law has been presented repeatedly to the courts of many differ- 
ent states, and we find the decisions to be in hopeless conflict. The state of Maryland 
probably represents the extreme rule on one-side. In Donnelly v. Supreme Council, etc., 
106 Md. 425, 67 A. 276, 124 Am. St. Rep. 499, the court says: 

“It is sufficient to say that this court has expressly decided that it is competent 
for the members of an order, such as the defendant, to agree that questions between 
the members and the order relating to property rights may be referred to and settled by 
tribunals established within the order, and that the courts will not undertake to inquire 
into the regularity of the procedure adopted and pursued by those tribunals in reaching 
their conclusions. Each of these propositions was distinctly established in the case 
of Osceola Tribe, No. 11, O. R. M., v. Schmidt, Adm’r. 57 Md. 105, in which this 
court adopted the rule laid down by the Supreme Court of Pennsylvania in Van Dyke’s 
Case, 2 Whart. 312, 30 Am. Dec. 263, in which a beneficial society had decided under 
its by-laws that a member was not entitled to benefits. Judge Grason, who delivered 
the opinion in Schmidt’s Case, quotes with approval the following language of Chief 
Justice Gibson: ; 

“‘Into the regularity of these proceedings it is not permitted us to look. The 
sentence of the society, acting in a judicial capacity, and with undoubted jurisdiction 
of the subject-matter, is not to be questioned collaterally, while it remains unreversed 
by superior authority.’ ‘These are private benefit institutions operating on the mem- 
bers only, who, for reasons of policy and convenience affecting their welfare, and per- 
haps their existence, adopt laws for their government, to be administered by themselves, 
to which every person who joins them assents. They require the surrender of no right 
that a man may not waive, and are obligatory on him only so long as he chooses to 
recognize their authority. In the present instance, the party appears to have been 
subjected to the general laws and by-laws according to the usual course, and, if the 
tribunal of his own choice has decided against him, he ought not to complain. Jt would 
very much impair the usefulness of such institutions if they are to be harrased by petty 
suits of this kind, and this probably was a controlling. consideration in determining 
the manner of assessing benefits and passing upon the conduct of members.” (Ttalic 
ours.) 

“The proposition that the member is not precluded from suing at law, after he 
has exhausted his remedies within the order, unless the contract specifically provides 
that the decisions of the tribunals of the order shall be final, is supported by the 
decisions of some states, among which are the states of Illinois and Indiana; but 
the Maryland rule is otherwise. That rule was expressed with clearness and precision 
by the learned judge who decided this case below to be that, when the tribunals of the 
order have power to decide a disputed question, ‘their jurisdiction is exclusive, whether 
there is a by-law stating such decision to be final, or not, and that the courts cannot be 
invoked to review their decisions of questions coming properly before them, except in 
cases of fraud. This is true, whether the member does not press his claim at all before 
the tribunals of the order, or whether he carries it through the final tribunal, or whether 
he goes through only a part of the hearings which he might have in the order. * * *, 
The rule contended for by appellant might subject the order to litigation over every 
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question of property right affecting the member, would render the tribunals of the order 
practically useless, and would defeat the object for which they were established. In 
Osceola Tribe v. Schmidt, Adm’r, supra, there was no law providing that the decisions 
of the tribe should be final, and this omission was urged as a reason why the suit could 
be maintained ; but this court applied the rule declared in Anacosta Tribe of Redmen v. 
Murbach, 13 Md. 94, 71 Am. Dec. 625, to the case, and held that the adverse decisions 
of the tribunals of the order constituted a flat bar to the plaintiff’s right to re- 
cover. * * *” 

This case probably goes further than any other, but it is supported in general by 
very respectable authority, particularly when it appeared that the member had agreed 
in advance that the decision of the tribunals of the order should be final. In Rood 
v. Ry..Pass. & Frieight Con. Mut. Ben. Ass’n (C. C.) 31 F. 62, the court said: 

“This is a purely voluntary association. The members of the association have, 
by their own organic law, provided a tribunal to hear and determine all claims against 
it, and I do not think any court can be invoked to review the action of the board 
in a matter so completely delegated to them. To attempt to enforce by suit any claim 
which the board of directors has acted upon, or refused to allow or approve, is 
equivalent to prosecuting an appeal from this board. It was certainly competent for 
the members of this association to agree among themselves that the action of their 
board of directors in reference to any claims presented against the association should 
be final; and there can be no doubt, from the language of the clause from the con- 
stitution just quoted, that they have so agreed. * * *” 

The same general rule has been unheld by the Supreme Courts of Pennsylvania 
and Michigan in many cases. The position of the California courts seems to be more 
in doubt. Apparently they have never definitely and specifically determined whether 
or not a claim to a property right of this nature could be prosecuted in the courts after 
the member. or his representative had exhausted his remedies through the order, though 
the question has often been discussed. Robinson v. Templar Lodge, 97 Cal. 62, 31 P. 
609; Levy v. Magnolia Lodge, 110 Cal. 297, 42 P. 887; Berlin v. Eureka Lodge, 132 
Cal. 294, 64 P. 254; Grimbley v. Harrold, 125 Cal. 24, 57 P. 558, 73 Am. St. Rep. 19; 
Schou v. Sotoyome Tribe No. 12, I. O. R., 140 Cal. 254, 73 P. 996. 

In the state of Illinois, in the case of Railway Pass. & Freight Con. Mut. Ben. 
Ass’n vy. Robinson, 147 Ill. 138, 35 N. E. 168, the court seemed rather reluctantly to 
take the same view, stating: 

“That it is competent for members of societies ‘of this character to so contract 
that their rights as members shall depend upon the determination of some tribunal 
of their own choice, and that such determination shall be conclusive, may be conceded. 
But where the designated tribunal is the society itself, one of the parties to the 
controversy, or, what is substantially the same thing, the board of directors, which 
is its official and organic representative, the courts will hestitate and even refuse to 
treat its decisions as final and conclusive, unless the language of the contract is such 
as to preclude any other construction. The judicial mind is so strongly against the 
propriety of allowing one of the parties, or its especial representative, to be judge or 
arbitrator in its own case, that even a strained interpretation will be resorted to if 
necessary to avoid that result. * * *” 

And on the particular facts of that case the court did strain its interpretation, 
in order to limit the power of the board of directors of the association. The matter, 
however, was discussed later in the state of Illinois in the cases of Ry. Pass., etc., v. 
Tucker, 157 Ill. 194, 42 N. E. 398, 44 N. E. 286, Bond vy. Grand Lodge Brotherhood, 
etc., 165 Ill. App. 491, and Great Hive L. of the M. M. v. Hodge, 130 Ill. App. 1, 
wherein courts of Illinois still seem to be very dubious as to the propriety of enforc- 
ing such provisions. 

On the other side of the question, however, we also find many decisions. We 
think that, as the rule just presented finds its best support in the case of Donnelly v. 
Supreme Council et al., supra, the contrary one and some of the logical reasons in 
favor of it are best presented in Pepin v. Société St. Jean Baptiste, 23 R. I. 81, 49 A. 
387, 91 Am. St. Rep. 620, and we quote therefrom: 

“The plaintiff sues in assumpsit to recover for benefits which he alleges are due 
to him under the by-laws of the society, to which he also alleges that he has in all 
things conformed; that he has exhausted all the remedies within the society, and that 
the society has refused to pay the same. The defendant pleads specially that a by-law 
of the society requires every contestation between the society and a member to be 
referred to and be decided by a committee of five persons, two appointed by the society, 
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two by the member, and the fifth by the other four, and that the decision of the com- 
mittee is final; that the defendant was always ready and willing to submit said claim 
of the plaintiff to such committee, but the plaintiff failed to accept said offer, and 
refused to submit his said claim to the arbitration of such committee. The plaintiff 
demurs to the plea. 

“The question raised is whether the by-law set up in the plea is a bar to the present 
action. By-laws of a society are intended for the internal government of its affairs. 
When they are confined within this scope, courts have no jurisdiction or control over 
their administration. For example, courts cannot undertake to correct matters which 
would only relate to discipline or procedure in such bodies. By-laws are, however, in 
the nature of a mutual contract, and to that extent the action of a society under them 
may be reviewed by a court to preserve personal rights, which involve something more 
than the mere formal action of the society, such as insurance, rights of property, or an 
illegal exercise of power. The by-law in this case raises the question whether the 
provision to submit to an arbitration which shall be final is binding on the plaintiff 
as a member of the society. It is a question involving a pecuniary interest which is 
termed by most cases as a property right. Upon this question there have been two 
lines of decision. On one side are those cases which hold that a person who becomes a 
member of a society thereby agrees to its by-laws so as to be bound by them to the 
extent of having assented to a tribunal whose decision is to be final, and hence not 
reviewable by a civil court; that such an agreement is not contrary to public policy, 
because by it such person has waived nothing which he had not the right and power 
to waive; and that such tribunal is constituted for the express purpose of settling 
the difference between members and the society without recourse to legal proceedings. 
Of this class of cases the following are examples: Hembeau v. Great Camp, Knights 
of Maccabees, 101 Mich. 161, 59 N. W. 417 [49 L. R. A. 592] 45 Am. St. Rep. 400; 
Canfield v. Great Camp of Knights of Maccabees, 87 Mich. 626, 49 N. W. 7s [13 
L. R. A. 625] 24 Am. St. Rep. 186; Osceola Tribe v. Schmidt, 58 Md. 98. On the 
other side it is held that, where there is a contract to pay money, either by way of 
benefits or insurance, it is in the nature of a property right, which, like all other con- 
tracts, is within the jurisdiction of courts of law. 

“We think that the stronger reason is with this class of cases. By this we do not 
mean that a member is free to come to the courts regardless of the by-laws of his 
society, but only that he is not in all respects absolutely bound by them. Where, as 
we have said, the by-laws relate simply to matters of internal administration or of 
discipline, courts will not undertake to review them. Courts are not established for 
such a purpose. Also, where the by-laws amount to a condition precedent to a right of 
action, such as a proper opportunity to hear and examine a claim for the purpose 
of ascertaining the liability or the amount due, they must be followed before a court 
will hear a party who has failed thus to conform to his reasonable contract. This is a 
principle applicable to all contracts. A familiar illustration is found in contracts of 
insurance in provisions relating to notice, adjustment of loss, and the like; also statutory 
provisions requiring those who have claims against a city or a town to present them 
for a certain time in order to allow opportunity for investigation. But where a per- 
son who has a right of action is deprived of his remedy, either by non-action or 
wrong action on the part of the society, or where by-laws impose conditions which 
would not be allowed to stand, under recognized rules of law, in other cases of con- 
tracts, such bylaws are invalid upon the ground that they operate to deprive a per- 
son of his remedy of recourse to the law, which is a common constitutional right. 

“Among the conditions thus imposed, the one upon which this case arises has often 
been considered by courts, and that is in regard to a by-law which makes a aren 
a committee or by arbitrators not simply a condition precedent to recovery, but a 1 
and conclusive adjudication between the parties, and so a bar to an action. The by- 
law in question involves two conditions; one to submit future disputes to arbitration, 
and another to make the decision final. Both conditions are objectionable as a bar to 
a suit. * * * The reason generally given is that it ousts the courts of jurisdiction, and 
so deprives a party of his rights * * * in a given case, when he knows the circum- 
stances and the effect of his act, it ts held to be contrary to public policy for one to 
bar himself in advance from a resort to the courts for some future controversy o 
which he can have no knowledge at the time of the original agreement.” (Italics ours. 

So, also, in the cases of Pearson v. Anderburg, 28 Utah, 495, 80 P. 307; Daniher v. 
Grand Lodge. 10 Utah, 110, 37 P. 245; Stephenson v. Piscataqua, etc., 54 Me. 55; 
Whitney v. Nat. Masonic, etc., 52 Minn. 378, 54 N. W. 184; Fox v. Masons, etc., 
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96 Wis. 390, 71 N. W. 363; Zaremba v. International Harvester Corp., 162 Wis. 231, 
155 N. W. 114; Association v. Burr, 44 Neb. 256, 62 N. W. 466. 

The best reason, however, for the rule set forth in the cases above, is to our 
mind even stronger than that relied upon in the Pepin Case, supra. As is well stated 
7 the Supreme Court of Indiana in Supreme Council Catholic Ben. Legion v. Grove, 
176 Ind. 356, 96 N. E. 159, 36 L. R. A. (N. S.) 913: 

“The reason of the rule lies deeper than the mere matter of power to submit to 
arbitration, in the fact that it is entirely inconsistent with and repugnant to all notions 
of justice that one should be an arbitrator in his own case, and that the laws of the 
land should be superseded, and the courts ousted of jurisdiction to interfere and en- 
force them by the very contract which is in question.” (Italics ours..) 

The question is one of first impression in this jurisdiction, and we are free to 
accept the rule most in accord with reason and justice. It seems to us the latter one is 
best supported by logic as well as authority. We are of the opinion that any by-law 
of an insurance association which provides that, in cases of dispute as to whether 
property rights have vested under policies issued by the association, the final and un- 
appealable decision as to such rights shall be vested in the association or its officers or 
business representatives exclusively, is void as against public policy for two reasons: 
In the first place, because it attempts to oust the courts of the jurisdiction vested in 
them by the laws of the land to determine controversies regarding property, by a 
contract made in advance of any controversy having arisen; and, second, and even 
more important, because it also provides in advance that the arbitration or determina- 
tion shall be left to one of the interested parties to the contract. One of the oldest and 
most salutory maxims of law is that no man shall be a judge in his own cause, and 
any agreement to the contrary in cases like this, made in advance of the actual issue 
arising, is both inequitable and illegal. 

The judgment of the superior court of Cochise county is affirmed. 

McAlister, C. J., and Ross, J., concur. 


MUTUAL AID UNION et al. v. HOLLANDSWORTH. (No. 176.) 


(Supreme Court of Arkansas. Oct. 11, 1926.) 
286 Southwestern Reporter 1033 

1. INSURANCE—RELEASE OF LIABILITY ON INSURANCE CERTIFI- 
CATE HELD NOT SHOWN TO BE VOID. 

Burden on claimant to show that release of insurer on insurance certificate was 
void, in that insurer had not shown that any valid assessments had been levied by 
which certificate had lapsed, held not sustained by proof only of statement in 
insured’s application for reinstatement that policy had lapsed. 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

2. INSURANCE 
In action on insurance certificate, burden was on plaintiff to show that receipt 

releasing company from liability on certificate was void. 
(For other cases, see Insurance, Dec. Dig. § 646[11].) 

3. INSURANCE—THAT INSURED’S NAME WAS INCLUDED IN LIST 
OF CLAIMS FOR WHICH ASSESSMENT WAS LEVIED HELD NOT 
TO ESTOP COMPANY FROM DENYING LIABILITY CERTIFICATE. 
Insurance company held not estopped to deny liability on certificate because 

death claims of insured were included in list for which assessments were levied, 

where there was no showing that company made any false entry on its books as to 
amount paid cliamant in settlement, and under its system of operation there was no 
way to provide funds to pay her claim, except by assessments on surviving members. 

(For other cases, see Insurance, Dec. Dig. § 391.) 

Appeal from Circuit Court, Sharp County; John C. Ashley, Judge. 

Action by Emily C. Hollandsworth against the Mutual Aid Union and others. 

Judgment for plaintiff, and defendants appeal. Reversed, and cause dismissed. 

J. V. Walker, of Fayettville, and Duty & Duty, of Rogers, for appellants. 

S. M. Bone, of Batesville, for appellee. : 

Situ, J. This is an action institutd by appellee on a benefit certificate of 
insurance in the sum of $1,000 to recover an unpaid balance alleged to be due, there 
having already been paid a part of the sum named in the certificate. Appellant, 

a fraternal mutual insurance company, hereinafter referred to as the company, 
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defended on the ground that there was no liability at all, on account of the fact 
that the certificate had lapsed for the nonpayment of dues, and also on the ground 
that there had been a settlement of the disputed claim, and that appellee had éxecuted 
a release in consideration of the sum agreed upon, and which had been paid her. 

To this answer appellee filed a reply, in which she denied that the certificate 
had lapsed, for the reason that the assessment which the insured had failed to pay 
had not been levied by any officer of the company authorized so to do, and she 
alleged that the alleged release was obtained through the fraud of an agent of the 
company, by reason of certain false statements made to her. 

The method of operation of the company is fully set out in the opinion in 
the case’of Mutual Aid Union v. Perdue, 162 Ark. 551, 258 S. W. 375, which was 
a suit against the appellant company, and need not be repeated here. One of the 
by-laws of the company provided that, if an assessment was not paid within the 
time limited for that purpose, the benefit certificates should become void; but there 
was a provision in the by-laws by which the insurance might be reinstated, provided 
at the time of reinstatement a certificate was furnished showing that the insured 
was then in good health. 

The certificate here sued on was made an exhibit to the complaint, and was dated 
February 1, 1912, and the insured died on the 15th day of April, 1924. Between 
those dates the certificate of the insured had lapsed more than once, but had been 
reinstated upon a certificate being furnished, as required by the by-laws of the 
company, to the effect that the insured was in good health at the time of his rein- 
statement. When the insured died, proof of his death was furnished, and it ap- 
peared from this proof that the insured had been in bad health for several years, 
was in fact suffering from tuberculosis and other ailments, and was so afflicted 
at the time of the last reinstatement, that date being June 27, 1923. 

With this information before it, the company took the position that there was 
no liability under the certificate, and its adjuster so advised appellee; but after some 
negotiation with appellee the adjuster agreed to pay her the sum of $253 in full 
settlement of all claims or demands based on the benefit certificate. This sum was 
arrived at by adding all the assessments paid by the insured, and calculating interest 
thereon to the time of his death, and adding $60 to cover the funeral expenses, and 
upon delivery of the check to appellee she executed a receipt or acquittance in proper 
form of all claims under the certificate. 

The only false representation claimed to have been made to appellee by the 
adjuster to secure the settlement evidenced by the receipt was the statement that 
the company was not liable, because the reinstatement had been induced by a false 
statement of the insured concerning the condition of his health. It was not contended 
that appellee lacked mental capacity to understand the effect of the receipt, nor was 
there any claim of duress, nor was it contended that she was deceived as to the 
character of the instrument she signed or the effect of its execution. The conten- 
tion is merely that the adjuster falsely advised her that the certificate had lapsed, 
and that nothing could be recovered by a suit on it; whereas, the certificate had not 
lapsed, for the reason that no valid assessment had been levied which the insured 
had failed to pay. 

The contention that there had been no omission to pay a valid assessment is 
based upon the failure of the company to offer proof that the alleged delinquent 
assessment had been properly levied by the directors of the company, which we held 
in the case of Mutual Aid Union v. Perdue, supra, the company must show to 
sustain the defense there made that the certificate had lapsed because of the omission 
to pay a delinquent assessment. No testimony was offered at the trial from which 
this appeal comes concerning the manner in which the assessment in question was 
levied, but there was offered in evidence the application of the insured for reinstate- 
ment, which recited that his certificate had become delinauent for nonpayment of an 
assessment, and the application also contained the following statement: 

“And for the purpose of again placing same in good standing I hereby certify 
that I am in good health, and authorize you to attach this certificate to my appli- 
cation for membership, and agree that it shall become a part thereof. I am in 
good health, as I have been for past few years.” 

The undisputed evidence, including that of appellee herself, is to the effect that 
on the date when this statement was made it was not true, as the insured was then 
in bad health. Appellee admitted that, after receiving the check, she did not cash 
it for four or five weeks, and that her reason for not doing so, as stated by her- 
self, was that: 
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“T did not know whether that was all I would get or not, and I did not know 
whether to cash it or not, and I just held it.” 

Appellee also admitted that during the time she held the check she consulted with 
her neighbors as to what she should do, and finally advised with an attorney as to 
what action she should take, after which she cashed the check. She did not advise 
with the attorney until after she had executed the receipt and had received the check, 
but she admitted that the check was not cashed until after she had consulted with 
the attorney. 

The validity of the provision of the by-laws of the company whereby a certi- 
ficate forfeits for failure to pay assessments is not questioned. The contention is 
that the company did not prove that any valid assessment had been levied, and that 
it was therefore in no position to assert that the certificate had forfeited, although 
it was shown that assessments had not been paid, and that it was a fraud for the 
adjuster to represent to appellee that the certificate had forfeited. 

{1 he case was submitted to a jury under instructions to which numerous 
exceptions were saved, and there was a verdict and judgment for appellee, from 
which is this appeal. We do not discuss these instructions, for the reason that no 
right to recover was shown by appellee, when the testimony is viewed in the light 
most favorable to her. The doctrine of the case of Security Life Ins. Co. v. Leeeper 
(Ark.) 284 S. W. 12, and that of Mutual Aid Union v. Whedbee, 168 Ark. 1017, 
272 S. W. 355, are both applicable here, and the doctrine of either case would 
prevent a recovery. 

[2] It will be remembered that appellee had executed a receipt and full ac- 
quaintance of all demands under the certificate sued on, and the burden was therefore 
on her to show that this receipt was void. Until this fact was shown, she had no 
right to sue. She undertook to discharge this burden by alleging that the company 
had not shown that any valid assessments had been levied. The only proof offered 
on this allegation was the statement contained in the insured’s application for re- 
instatement, which recited that the policy had lapsed. Appellee failed, therefore, 
to show that the execution of the receipt had been procured by fraud. 

In the Perdue Case, supra, the insurer set up the affirmative defense that the 
policy had lapsed, and the burden was therefore on it to show that fact. There was 
no question of settlement in that case. Here the first question which arises is 
whether the execution of the receipt was obtained by fraud, and that fact was not 
shown. The statement of the adjuster, rade appellee, may have been true. The 
policy may have lapsed. The only testimony offered on the question is to the effect 
that the policy had lapsed. There was a failure, therefore, to show that the receipt 
was void. 

The case of Mutual Aid Union v. Whedbee, supra, is applicable here, for the 
reason that it does not appear that appellee relied upon the representations of the 
adjuster, certainly not in cashing the check. According to her own testimony, she 
was not satisfied that she could recover only the amount of the check. She took 
four or five weeks to consider the question, during which time she consulted her 
neighbors, and finally her attorney, after which she took the affirmative step of 
cashing the check. In the Whedbee Case, supra, the syllabus reads as follows: 

“Where defendant company’s adjuster had represented that the company was 
not liable on a benefit certificate and offered a small settlement, but plaintiff did 
not accept it until he had made a full independent investigation, the settlement was 
binding, though plaintiff thereby surrendered rights which the law would have 
sustained.” 

It is true this court held, in the case of Industrial Mutual Indemnity Co. v. 
Thompson, 83 Ark. 575, 104 S. W. 200, 10 L. R. A. (N. S.) 1064, 119 Am. St. 
Rep. 149, that, where a release of the insurer’s liability on a policy was obtained 
by fraud, the beneficiary was not required, as a prerequisite to the maintenance of 
his suit, to tender the consideration paid for such release, but the amount so paid 
could be deducted at the trial from the amount to which the beneficiary was entitled. 
But the insured in that case had done no affirmative act after the discovery of 
the fraud. Her appellee, after making the settlement, took counsel as to whether 
she should cash the check, and after an independent investigation she ratified the 
settlement by cashing it. : at: 

[3] It is finally insisted that the company is estopped from denying liability, 
for the reason that the death claim of appellee’s husband was included in a list of 
claims for which assessments were levied to raise money from the holders of 
benefit certificates. There is no showing or contention that the company made any 
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false entry on its books as to the amount paid appellee. The company did pay 
appellee a substantial amount, and under its system of operation there was no way 
to provide funds to pay this and other claims, except by assessments on surviving 
members. 

_. Appellee has shown no reason which would warrant a court or jury in setting 
aside and annulling her voluntary settlement, and the judgment of the court below 
must therefore be reversed, and, as the case appears to have been fully developed, 
it will be dismissed; and it is so ordered. 


INTERSTATE LIFE & ACCIDENT CO. v. BESS. (No. 16730.) 
(Court of Appeals of Georgia, Division No. 2, Sept. 18, 1926.) 
134 Southeastern Reporter 804. 
(Syllabus by the Court) 


1. INSURANCE—APPLICATION NOT ATTACHED TO POLICY OR RE- 
FERRED TO, IS NOT PART THEREOF, AND MATERIAL STATE- 
MENTS OR REPRESENTATIONS IN APPLICATION WILL NOT 
AVOID POLICY UNLESS THEY ‘ARE FALSE AND FRAUDULENT 
CIV. CODE 1910, § 2471). 

Where an application for a policy of insurance is not attached thereto or re- 
ferred to therein, it is not to be regarded as a part of the contract, and in such a 
case material statements or representations made by way of application will not 
void the policy, unless they be not only false but also fraudulent. Civil Code 1910, 
§ 2471; Torbert v. Cherokee Ins. Co., 141 Ga. 773(1), 82 S. E. 134; Johnson v. 
American, etc., Ins. Co., 134 Ga. 800, 68 S. E. 731; Supreme Lodge Knights of 
Pythias v. Few, 138 Ga. 778, 786, 76 S. E. 91; Fraternal Life & Accident Associa- 
tion v. Evans, 140 Ga. 284(2), 78 S. E. 915; Southern Life Ins. Co. v. , 9 
Ga. App.. 503(3), 71 S. E. 742; Bankers’ Health & Ins. Co. v. Murray, Ga. 
App. 495(1), 96 S. E. 347; Wilkins v. National Life & Accident Ins. Co., 23 Ga. 
App. 191(2), 97 S. E. 879; Life Ins. Co. of Virinia v. Pate, 23 Ga. App. 232(1), 
97 S. E. 874; Metropolitan Life Ins. Co. v. Shaw, 30 Ga. App. 97, 117 S. E. 06. 
It follows that the court did not error in this case in charging the jury that a false 
statement made by the insured with respect to his age would not of itself void 
the contract. 


(For other case, see Insurance, Dec. Dig. § 151(2), 266.) 


2. INSURANCE—LIMITATIONS ON SOLICITING AGENT’S AUTHOR- 
ITY IN POLICY ONLY HELD TO REFER TO MATTERS OCCUR- 
RING SUBSEQUENT TO ISSUANCE AND NOT TO FACTS AT IN- 
CEPTION OF CONTRACT; WHERE LIMITATIONS ON SOLICITING 
AGENT’S AUTHORITY ARE IN POLICY ONLY, KNOWLEDGE OF 
AGENT IS KNOWLEDGE OF INSURER, AND, IF POLICY IS ISSUED 
WITH KNOWLEDGE BY AGENT OF FACTS RENDERING IT VOID, 
INSURER THEREBY WAIVES SUCH FACT OR CONDITION. 
Where limitations upon the authority of the agent who solicited the insured 

to enter into the contract were contained only in the policy itself, they are to 

be deemed as referring to matters occurring subsequently to the issuance of the 
policy, and do not apply to facts or conditions which were existing at the inception 
of the contract. In such a case the knowledge of the agent is the knowledge of 
the insurer, and, if a policy is issued with knowledge by the agent of a fact or 
condition which by the terms of the contract would render it void, the insurer will 
be held to have waived the existence of such fact or condition, and the policy will 

not be voided thereby. Johnson v. A®tna Ins. Co., 123 Ga. 404(2), 51 S. E. 339, 

197 Am. St. Rep. 92; Athens Mutual Ins. Co. v. Evans, 132 Ga. 703 (5), 64 S. E. 

993; Athens Mutual Ins. Co. v. Ledford, 134 Ga. 500 (1), 68 S. E. 91; Supreme 

Lodge Knights of Pythias v. Few, 138 Ga. 778, 781, 76 S. E. 91; Springfield Fire, 

etc., Ins. Co. v. Price, 132 Ga. 687 (2), 64 S. E. 1074; Liverpool, etc., Ins. Co. v. 

Georgia Auto, etc., Co., 29 Ga. App. 334, 354, 115 S. E. 138 


(For other cases, see Insurance, Dec. Dig. §§ 90, 378 [1], 389 [1].) 
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3: INSURANCE—WAIVER OF CONDITIONS BY ISSUANCE OF POLICY 
WILL NOT RESULT UNLESS EITHER INSURER OR AUTHORIZED 
AGENT HAD ACTUAL NOTICE THEREOF; WHERE AGENT DID 
NOT ACTUALLY KNOW OF FALSITY OF INSURED’S STATEMENT 
AS TO AGE, IT WAS NOT HIS DUTY TO MAKE INQUIRY AND 
MISSTATEMENT AS TO AGE WAS NOT WAIVED BECAUSE PHYSI- 
CAL APPEARANCE SUGGESTED FALSITY. 

But such waiver will not result unless either the company or some authorized 
agent had actual notice of the fact or condition in question. Constructive notice 
would be insufficient for such purpose. The court therefore erred in charging the 
jury in effect that, even though the statement by. the insured with respect to his 
age was willfully false, yet, if his physical appearance suggested or indicated that 
the statement was not correct, it was the duty of, the agent to make inquiry for 
the purpose of determining the truth, and, if he failed to do so and the insurance 
company accepted premiums until the death of the insured, the misstatements as to 
age would be waived and the contract would be binding. The evidence did not 
demand a finding that the agent actually knew of the falsity of the statement, 
and if he did not have such knowledge the insurer cannot be held to a waiver merely 
because he could or should have known. German, etc., Life Association v. Farley, 
102 Ga. 720(1), 29 S. E. 615; Wiley v. Rome Ins. Co., 12 Ga. App. 186(1), 76 
S. E. 1067; Plumer v. Continental Casualty Co., 12 Ga. App. 594(2), 77 S. E. 
917; Liverpool, etc., Ins. Co. vy. Hughes, 145 Ga. 716(2), 89 S. E. 817; Lee v. 
Metropolitan Life Ins. Co., 158 Ga. 517(4), 123 S. E. 737. The error in the charge 
just referred to requires a new trial. 


(For other cases, see Insurance, Dec. Dig. §§ 377[1, 3].) 


4. INSURANCE—CHARGE IN LANGUAGE OF CODE AS TO EFFECT OF 

REPRESENTATIONS OF FACT BY INSURED, BASED ON REPRE- 

mae ie OF OTHERS, HELD INAPPLICABLE (CIV. CODE 1910, 

). 

The court gave in charge section 2480 of the Civil Code 1910 as follows: “Any 
verbal or written representations of facts by the assured to induce the acceptance 
of the risk, if material, must be true, or the policy is void. If, however, the party 
has no knowledge, but states on the representation of others, bona fide, and so 
informs the insurer, the falsity of the information does not void the policy.” The 
insurer has complained that charging the second sentence of this section was error 
because there was no evidence to warrant it. Even if the insured may have made 
the statement as to his age on the representation of others, there being no evidence 
that he so informed the insurer, the exception is well taken... But, in view of the 
ruling made in the preceding paragraph, it is unnecessary to determine whether 
a new trial should result merely because this charge was inapplicable. See, in this 
connection, Poland v. Osborne (Ga. App.) 128 S. E. 198; Culberson v. Alabama 
Construction Co., 127 Ga. 599 (1), 56 S. E. 765,9 L. R. A. (N. S.) 411, 9 Ann. 
Cas. 507; Bird v. Benton, 127 Ga. 371 (4), 56 S. E. 450; Dolvin v. American Har- 
row Co., 131 Ga. 300 (10), 62 S. E. 198; Kirkland v. Brewton, 32 Ga. App. 128 (2), 
122 S. E. 814. It would seem, however, that it would not be harmful to the insurer 
to give in charge a part or all of the above Code section where the sole defense 
is actual fraud. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 


5. REFUSAL OF NEW TRIAL. 

Because of the error pointed out in paragraph 3 above, the court erred in 
refusing a new trial. 

Error from Superior Court, Decatur County; W. V. Custer, Judge. 

Suit by Jane Bess against the Interstate Life & Accident Company. Judgment 
for plaintiff, and defendant brings error. Reversed. 

Harrell & Custer, of Bainbridge, for plaintiff in error. 

Erle M. Donalson, of Miami, Fla., for defendant in error. : , 5 

Bett, J. This was an action by the beneficiary of an insurance policy, in which 
it was stipulated that: . ' 

“In case of misstatement of age of the insured the company will only be liable 
for the amount payable according to its table at the proper age, and, in the event 
the proper age exceeds the maximum age at which the company will grant policies, 
the policy shall be void.” : } ; 

The defendant insurer pleaded that it would not issue a policy of insurance 
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upon the life of a person over 55 years of age; that the insured had declared his 
age to be 54 years, dnd that the contract was entered into on that basis, whereas 
he was over 70 years of age at the time; that the policy was procured by fraud; 
and that there was no liability thereunder. If there was a written application, it 
was not attached to the policy or referred to therein. Limitations on the authority 
of the agent who represented the insurer in the negotiations which culminated in 
the contract appeared only in the policy, and were as follows: 

“No person except the -president or secretary has the power on behalf of the 
company to make or modify this or any other contract of insurance, or, in the 
event of lapse, to reinstate this policy, or to extend the time of payment of any 
premium, and the company will not be bound by any promise, representation, or 
action of other than the above.” 

There was evidence which would have authorized the inference that the allega- 
tions of the defendant’s plea were true. The jury found in favor of the plaintiff. 
The defendant filed a motion for a new trial, which was overruled, and it excepted. 
Such of the special grounds of the motion for a new trial as would seem to require 
discussion are referred to in the headnotes. 


[1] Sinte the application was not in writing and attached to the policy, the 
insurer could not defend upon the round of material misrepresentations not amount- 
ing to actual fraud. The failure to make the application a part of the contract 
differentiates the case from such cases as Supreme Conclave Knights of Damon v. 
Wood, 120 Ga. 328 (1), 47 S. E. 940, where it was held that a material misrepre- 
sentation will avoid the policy, whether the statement was made in good faith or 
willfully or fraudulently. 


{2, 3] Another fact which it is necessary to bear in mind in the instant case 
is in reference to the limitations upon the authority of the agent. Since they were 
contained only in the policy, they are not deemed to have reference to conditions 
which were existing at the inception of the contract. The case, therefore, falls 
within one of the classes which were excluded by the question which was before 
the Supreme Court in New York Life Ins. Co. v. Patten, 151 Ga, 185, 106 S. E. 
183. See, also, Reliance Life Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469; 
Puckett v. Metropolitan Life Ins. Co., 32 Ga. App. 263, 122 S. E. 791. Ina case 
like the present, if the agent had actual knowledge of the facts which by a stipula- 
tion in the contract would render it void, the insurer could not set up such facts as 
a defense. But, before the knowledge of the agent could work a waiver on the 
part of his principal, the knowledge must have been actual. Constructive knowl- 
edge would not be sufficient for that purpose. 

[4] The court charged the jury in effect that if the agent, by proper inquiry, 
could have ascertained the truth, his principal Would be held to have waived any 
fraud on the part of the insured. Since the evidence did not demand a finding that 
the agent had actual knowledge, the charge was error. If the agent did not actually 
know of the fraud, the defendant would not be bound merely because the agent 
ought to have known thereof. As to the materiality of a misstatement as to age, 
see Johnson v. American, etc., Ins. Co., 134 Ga. 800 (6), 68 S. E. 731; Maddox 
v. Southern Mutual Life Ins. Ass’n, 6 Ga. App. 681, 684, 65 S. E. 789. It is un- 
necessary to add anything further to what is said in the headnotes. 


FOLEY v. BROTHERHOOD OF RAILROAD TRAINMEN. (No. 37717.) 
(Supreme Court of Iowa. Oct. 26, 1926.) 
210 Northwestern Reporter 585. 

1. INSURANCE—SOCIETY HAVING GRAND LODGE AND SUBORDI- 
NATE LODGES, AND NOT ORGANIZED FOR PROFIT, WILL BE 
TREATED AS FRATERNAL BENEFICIARY ASSOCIATION ON 
WHICH CERTIFICATE OF EXAMINING PHYSICIAN WAS NOT 
CONCLUSIVE (CODE 1924, § 8770). ._ 
In action on benefit certificate, where constitution of defendant association which 

was not organized for profit showed it to have grand lodge, subordinate lodges, 

and representative form of government, it will be treated as fraternal beneficiary 
association on which, under Code 1924, § 8770, certificate of health issued by exam- 
ining physician of society was not conclusive. 


(For other cases, see Insurance, Dec. Dig. § 724[2].) 





14 The Insurance Law Journal, Vol. 68 [Jan., 1927 


2. INSURANCE. 

Uncontradicted evidence that applicant for beneficial certificate was afflicted with 
syphilis, contrary to representations, held to justify cancellation of certificate. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 
3. INSURANCE. 

Where benefit certificate was lost, in absence of evidence, it will not be assumed 


that copy of application containing representations as to insured’s health was not 
attached to certificate. . 


(For other cases, see Insurance, Dec. Dig. § 817[2].) 


Appeal from District Court, Woodbury County; A. O. Wakefield, Judge. 

Action upon a benefit certificate issued by the defendant Brotherhood of Rail- 
road Trainmen. Decree dismissing the petition, and the plaintiff appeals. Affirmed. 

Griffin, Griffin & Griffin, of Sioux City, for appellant. 

L. B. Forsling, of Sioux City, for appellee. 

Stevens, J. The certificate in question was issued October 1, 1918, by appellee, 
to Edward L. Foley, the deceased, and forwarded to the local lodge at Sioux City, 
of which he was a member. He paid the assessments required by the terms of 
the contract for a few months and thereafter they were paid by the local lodge 
until the month of Septembr, 1923. On August 18, 1923, the grand lodge of the 
association canceled the certificate upon the ground of a misrepresentation as to 
his physical condition in the application for a benefit certificate which bears date 
July 30, 1918. On September 1, 1923, the member was expelled by the local lodge 
for the non-payment of the August assessment. 

[1] Counsel agree that the provisions of section 8770, Code 1924, which makes 
the certificate of health issued by the examining physician of the society conclusive, 
is not applicable to fraternal beneficiary associations. A question is raised as to 
whether appelle is an association of this character. The arguments of counsel fur- 
nish little aid to the court on this point. We have, however, somewhat laboriously 
examined the copy of the constitution of the association and, apparently, the society 
is a fraternal beneficiary association. It has a grand lodge, subordinate lodges, 
and seems not to have been organized for profit. It also has a representative form 
of government. We shall therefore treat it as a fraternal beneficiary association. 

[2] In answer to one of the questions which applicants are required to answer, 
Foley stated that he had never been afflicted with syphilis. The case was tried on 
a stipulation of the facts, which recites that certain physicians named therein would, 
if present, testify as stated. The testimony of the part of the medical examiner 
for the society at the time the application was made is that only an external exam- 
ination was made. There is, however, the statement of two physicians of the society, 
who examined the deceased, in 1923, that they found conclusive evidence that the 
member had at some time been afflicted with syphillis and that he admitted that 
he was so afflicted in April, 1918. This evidence is in no wise disputed. The can- 
cellation of the certificate was based upon the misrepresentation stated. 

While it is urged by counsel for appellant that the evidence on this point is 
by no means satisfactory, we think, in the absence of any contrary showing, it must 
be treated as conclusive. This being true, the benefit certificate was not in force 
at the time of the member’s death, unless appellee is precluded from pleading the 
alleged misreprsentation as a defense for the reason that a copy of the application 
was not attached to the policy. 

[3] No evidence was introduced upon the trial as to whether or not a copy 
of the application was attached to the benefit certificate. It was the duty of the 
society issuing the certificate to attach a copy of the application thereto. We can- 
not find, in the absence of any evidence on the subject, that this was not done. The 
benefit certificate was issued and forwarded to the local lodge, where it became mis- 
placed or lost. The member apparently never received or saw the certificate. He 
was severely injured April 6, 1920, and on May 23, 1922, made application for a 
copy of the certificate. This application is not shown to have been acted upon and 
a copy of the certificate and application was not forwarded to the deceased. The 
evidence is wholly insufficient to show that a copy of the application did not accom- 
pany the policy. Other questions are discussed by counsel, but we deem the con- 
clusion reached on the points considered decisive, and we therefore refrain from 
discussing the remaining propositions. 

The decree is affirmed. 

De Graff, C. J., and Faville and Vermilion, JJ., concurring. 
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THOMPSON v. MODERN WOODMEN OF AMERICA. (No. 26769.) 
(Supreme Court of Kansas. Oct. 9, 1926.) 
249 Pacific Reporter 583. 
(Syllabus by the Court.) 


1, APPEAL AND ERROR—ADMITTING EVIDENCE TO SHOW CUSTOM 
NOT PLEADED BY WHICH ASSESSMENTS WERE PAID TO WIFE 
OR SISTER OF PROPER OFFICER OF ORGANIZATION HELD NOT 
REVERSIBLE ERROR CALLING FOR REVERSAL OF JUDGMENT 
AGAINST BENEFICIAL SOCIETY (REV. ST. 1923, 60—3317). 

Under section 60—3317 of the Revised Statutes of 1923, a judgment against a 
fraternal beneficiary insurance society will not be reversed because of the introduc- 
tion of evidence to show a custom prevailing in the local organization by which 
assessments were paid to the wife or sister of the proper officer of that organiza- 
tion in a store operated by him, where there was no allegation in the petition con- 
cerning such a custom, but where the evidence which was introduced to establish 
the custom showed that the person who received the money, according to the custom, 
was authorized by the proper officer to receive it for him. 


(For other cases, see Appeal and Errors, Dec. Dig. § 1170[7].) 


2. TRIAL—IN ACTION ON BENEFICIAL CERTIFICATE, SUBMITTING 
SPECIAL QUESTIONS AS TO CUSTOM PERMITTING PAYMENT 
OF ASSESSMENTS TO WIFE OR SISTER OF PROPER OFFICER 
HELD NOT ERROR. 

There was no error in the instructions submitting to the jury the questions 
mentioned in the first paragraph of this syllabus. 


(For other cases, see Trial, Dec. Dig. § 350[4].) 


Appeal from District Court, Wilson County; Samue] C. Brown, Judge. 

Action by Fred Thompson against the Modern Woodmen of America on a 
benefit certificate. From a judgment for plaintiff, defendant appeals. Affirmed. 

F. M. McDavid, of Springfield, Mo., Truman Plantz, of Warsaw, Ill, George 
G. Perrin of Rock Island, Ill., and W. H. Edmondson, of Fredonia, for appellant. 

E. D. Mikesell and A. A. Nattier, both of Fredonia, for appellee. 

MarsHALL, J. The plaintiff, the father of Elbert Preston Thompson, sued the 
defendant to recover the insurance named in a beneficiary certificate issued by the 
defendant to Elbert Preston Thompson, in which the plaintiff is named as a bene- 
ficiary. Judgment was rendered in favor of the plaintiff, and the defendant appeals. 

The plaintiff in his petition set out a copy of the certificate and alleged that 
Elbert Preston Thompson died on December 23, 1923, and that at the time of his 
death he had complied with all the requirements and conditions of the certificate 
and paid all dues and assessments levied against him under it. The defendant in 
its answer alleged that Elbert Preston Thompson did not before the last day of 
November, 1923, pay the assessment for that month as required by the certificate, 
that he had been suspended from membership in the society on December 1, 1923, 
and that the certificate had become void and was void at the time of his death. 

The plaintiff introduced evidence which tended to prove that the wife and sister 
of the clerk had been authorized by him to receive money paid on dues; that, within 
proper time, Elbert Preston Thompson paid his November, 1923, assessment to 
Mrs. S. P. Shipley, the wife of the clerk of the local camp of the defendant at 
Neodesha, in a store operated by S. P. Shipley; that other members of the local 
camp had paid their dues to Mrs. S. P. Shipley, and to a sister of S. P. Shipley, 
who also worked in the store; and that S. P. Shipley had stated to Elbert Preston 
Thompson that his assessments might be paid to the wife of S. P. Shipley or to his 
sister. The evidence was objected to on the ground that a custom concerning the 
payment of assessments to other than the clerk of the local camp had not been 
alleged. The petition did not allege any custom concerning the payment of dues. 

Special questions were answered by the jury as follows: : 

“(1) Were the assessment and dues of Elbert Preston Thompson in the Modern 
Woodmen of America, for the month of November, 1923, paid to this defendant? 
Answer: Yes. 

“(2) If you answer the preceding question in the affirmative, state to whom 
said assessment and dues were paid. Answer: Mrs. S. P. Shipley, acting agent 
of clerk.” 
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The court, in part, instructed the jury as follows: 

“You are instructed that if you should find from the evidence that the deceased 
went to the usual and customary place of making payments to the said association 
at Neodesha, to the clerk thereof, at his place of business during business hours 
and the clerk was absent therefrom at the time, but that there was some other person 
at the time in the store or place of business who had been authorized by the said 
clerk to receive the money for said assessment and dues, and if you find from the 
evidence that the deceased paid the necessary assessments and dues that were then 
due to such person, you would be warranted in finding that such was a payment 
thereof and that the said certificate was in full force and effect at the time of the 
death of the deceased, and your verdict should be in favor of the plaintiff.” 

{1] 1. The defendant contends that the court committed error in admitting 
evidence to show payment of the November assessment to Mrs. S. P. Shipley, and 
argues that it was error to admit that evidence because the petition did not con- 
tain any allegation concerning any custom to pay assessments to any one except 
the clerk. If the petition had contained such an allegation there could not be any 
reasonable question concerning the competency or relevancy of the evidence. The 
question was a material one, and was submitted to the jury by the special questions 
and by the instructions. It was tried out and decided. The defendant was not mis- 
led nor prejudiced by the fact that the matter was not alleged in the petition. 
Salter v. Security Benefit Ass’n, 120 Kan. 395, 243 P. 1033, is cited by the defend- 
ant. That case does not apply in the present one, because here there was no con- 
tention that there had been any waiver. It would violate section 60—3317 of the 
Revised Statutes of 1923 to reverse the judgment on the ground urged by the 
defendant. 

[2] 2. The defendant contends that it was error for the court to give the 
instruction which has been quoted. The argument to sustain the contention is the 
same as that which had .been advanced to support the contention that it was error 
to admit the evidence concerning the payment to Mrs. Shipley. It was not reversible 
error. for the court to give the instruction of which complaint is made. . 

Complaint is made of the refusal of the court to give instructions requested. 
There was no error in refusing to give them. Each matter of which complaint is 
made has been examined. None of them can be sustained. 

The judgment is affirmd. 

All the Justices concurring. 


YOUNG vy. MUTUAL TRUST LIFE INS. CO. (No. 5160.) 
(Supreme Court of North Dakota. Aug. 7, 1926.) 
210 Northwestern Reporter 177. 
(Syllabus by the Court.) 

1. INSURANCE—PRACTICE OF EXTENDING NOTES TO PAY PRE- 
MIUMS OR INSTALLMENTS THEREOF DOES NOT WAIVE POLICY 
STIPULATION REQUIRING PAYMENT OF PREMIUMS IN AD- 
VANCE, 

In an action upon an insurance policy, it appeared that the insured, during the 
grace period, had notified the company that he desired the premium extended for 
60 days, and to apply the current dividend in reduction of the same. Replying to 
the request, the defendant company sent the insured a blank premium note for the 
net amount, with the statement that, if satisfactory, he should sign the note and 
return it and upon its receipt it would be receivede in payment of the premium. 
The note was not executed and returned to the company, and the insured died four 
days after the expiration of the grace period without having paid the premium by 
note or otherwise. The policy contained an “automatic provision” for continued 
participating paid-up endowment insurance for a reduced amount in case of lapse, 
to be applied in the event the insured failed to exercise an option to take the cash 
value or extended insurance for a limited time for the full amount. Judgment was 
rendered for the amount of insurance purchaseable by the net reserve under the auto- 
matic provision. It is held: , ; 

Where notes have from time to time been taken in payment of premiums or 
installments thereof, and where, in effecting collection, such notes have been extended 
from time to time, such course of dealing does not amount to a waiver of the policy 
stipulation requiring the payment of premiums in advance. 


(For other cases, see Insurance, Dec. Dig. § 388[4].) 
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2. INSURANCE—WHERE POLICY REQUIRES PAYMENT OF PRE- 
MIUMS IN ADVANCE, RETENTION OF DIVIDEND LESS THAN 
PREMIUM INSTALLMENT DUE FOR 4 DAYS AFTER EXPIRATION 
OF GRACE PERIOD, WHICH INSURED INDICATED WAS TO BE 
APPLIED TO REDUCE AMOUNT DUE AND BALANCE EXTENDED, 
DOES NOT SHOW WILLINGNESS BY INSURER TO RECEIVE LESS 
THAN PREMIUM INSTALLMENT IN ADVANCE, NOR WAIVER OF 
GOVERNING POLICY PROVISIONS. 

Where a policy provides for the payment of premiums in advance, the retention 
of a dividend, which is less than the amount of a premium installment due for four 
days after the expiration of the grace period, during which period the insured had 
indicated in writing his desire to have the dividend applied in reduction of the amount 
due and the balance extended, does not evidence a willingness on the part of the 
defendant to receive less than the amount of a premium installment in advance, nor 
a waiver of the governing policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


3. INSURANCE—LIFE INSURANCE POLICY IS NOT REQUIRED TO BE 
WRITTEN ON STANDARD FORMS.- PRESCRIBED BY STATUTES 
(COMP. LAWS 1913, §§ 6635c, 6635d,, 6635.) 


A life insurance policy in North Dakota-is not required to be written on the 
~~ standard forms, as prescribed in section 6635 of the Compiled Laws 
° ; 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 


4. INSURANCE—WHERE POLICY, OTHER THAN NORTH DAKOTA 
STANDARD FORM, PROVIDES THAT, ON DEFAULT IN PAYMENT 
OF PREMIUMS, OWNER IS ENTITLED TO CASH SURRENDER 
VALUE, OR PAID-UP INSURANCE FOR LESSER AMOUNT THAN 
FACE OF POLICY, OR TO EXTENDED INSURANCE FOR LIMITED 
TIME AND THAT, ON FAILURE TO ELECT, INSURANCE SHALL 
BE CONTINUED AS PARTICIPATING PAID-UP INSURANCE FOR 
REDUCED AMOUNT, ON LAPSE FOR FAILURE TO PAY PRE- 
MIUMS POLICY IS GOVERNED BY LATTER PROVISION, REGARD- 
LESS OF AUTOMATIC PROVISION FOR EXTENDED INSURANCE 
Me Pik ay STANDARD FORM (COMP. LAWS 1913, §§ 6635, 
6635c, PAR. 8.) 


Where a policy form other than the North Dakota standard form is employed 
to express the contract of insurance between the company and the insured, and where 
it conforms to the requirements of section 6635c, par. 8, Compiled Laws of 1913, 
in that it contains a provision that upon default in the payment of premiums the 
owner of the policy is entitled, at his option, to the cash surrender value, to paid-up 
insurance for a lesser amount than the face of the policy, or to extended insurance 
for a limited time, and a further provision that upon the failure to elect, the insurance 
shall be continued as participating, paid-up insurance for a reduced amount, the 
policy, upon its lapse for failure to pay premiums, is governed by the latter pro- 
vision, notwithstanding an automatic provision for extending insurance in the pre- 
scribed standard form (section 6635, Comp. Laws of 1913.) 

(For other cases, see Insurance, Dec. Dig. § 368[1].) 

Appeal from District Court, Ramsey County; C. W. Buttz, Judge. 

Action by Mary Matilda Young against the Mutual Trust Life Insurance 
Company. From a judgment for plaintiff for less than she asked, and from an 
order denying a motion for a new trial, she appeals. Affirmed. 

Cuthbert & Adamson, of Devils Lake, for appellant. 

Traynor & Traynor, of Devils Lake, for respondent. : 

BrrpzEL., J. This is an action on an insurance policy. Before and at the trial 
the defendant offered to pay $286.47 as a complete discharge of its liability under 
the policy. The jury returned a verdict for that amount which judgment was 
entered for the plaintiff. The plaintiff moved for a new trial, and appeals to this 
court from the judgment and from the order of the district court denying the 
motion for a new trial. The facts are as follows: Under date of December 9, 1918, 
the defendant issued a life insurance policy in the amount of $3,000 insuring the 
life of Loyd C. Young in favor of the beneficiary, Mary Young, his wife. The 





18 The Insurance Law Journal, Vol. 68 [Jan., 1927 


policy was of the limited payment endowment type, and contained the usual pro- 
visions requiring the payment of premiums in advance and allowing a grace period 
of 31 days. The annual premium was $116.67, but the policy stipulated that upon 
written request, approved by the company, the premium might be paid in semi- 
annual or quarterly installments of $60.66 and $30.90, respectively. All premiums 
prior to the one which fell due on December 9, 1924, had been paid on a semi- 
annual basis, some having been paid after the date fixed in premium notes which 
had been taken in payment. The insured had utilized the loan provision of the 
policy, as evidenced by a loan agreement of May 27, 1914, under which he had 
borrowed $309.33 due December 9, 1914. Under the loan arrangement, the policy 
was deposited with the insurer. On December 21, 1924, the insurer wrote to the 
company as follows; 

“Inclosed please find my dividend notice to be applied as reduction of premium. 
I also want to extend the premium for 60 days from January 9th, the grace period. 
Thanking you in advance. 

“Yours truly, 
Loyd C. Young.” 

In reply to this letter, on December 29, 1924 the company wrote as follows: 

“In reply to yours of December 21st, will state that we are inclosing here- 
with a premium for $56.47 which covers the premium and loan interest due December 
9th on your policy No. 63304 less the dividend of $13.47. This note is drawn to 
— due March 9, 1925, and the same may be paid any time on or before that 

ate. 

“If this is satisfactory, kindly sign and return this note at once and upon re- 
ceipt of same on or before January 9th it will be accepted in payment of this pre- 
mium and receipt mailed. After that date we will require satisfactory evidence of 
insurability in order to reinstate this policy. 

“Trusting that we may hear from you by an early mail, we remain 

“Yours very truly, Es 

Two days before the above letter was written the insurer had sent to the in- 
sured a notice, termed in bold type a reminder notice, notifying him that on December 
9th there was due on his policy the premium of $60.66 and loan interest of $9.28, 
making a total of $69.94, that the amount had not been paid, and that the notice was 
sent as a reminder in the event that he had overlooked the matter. The insured died 
on January 13, 1925, without having paid the premium by note or otherwise. The 
death was promptly reported to the company and formal proofs were submitted upon 
blanks furnished by it. In response to these proofs, the company wrote on January 
27th as follows: 

“In your letter of recent date you inclosed completed proof of death papers 
under the above claim, and we are herewith inclosing our check for $286.47 payable 
to Mary Young, beneficiary of record. 

“This policy was issued on December 9, 1918, in amount of $3,000 under a 
20-pay endowment at age 60 plan. Premiums were paid to December 9, 1924, and 
upon nonpayment of the seventh annual premium or installment thereof, that was 
due December 9, 1924, the policy lapsed and became under its automatic provision 
a- paid-up policy for the reduced amount of $273 of insurance, being the amount of 
insurance purchased by the cash value of the policy on December 9, 1924, after having 
deducted policy loan of $309.33 that was due on the same date and not paid. 

“It is to be regretted that the insured neglected to pay the premium that was 
due on December 9, 1924, which would have conserved the insurance for his 
beneficiary. You undoubtedly noticed from the claim papers that the insured died 
four days after the grace period had expired. ‘ 

“Before delivering check, the inclosed release must be signed by the beneficiary 
before two witnesss, and, when so done, promptly returned to this department. 
The policy is on file at the home office.” : 

The policy contains, under the heading of nonforfeiture provisions, a stipu- 
lation to the effect that, after three full premiums have been paid, the insured, 
within 31 days from the last date to which premiums have been paid, may elect by 
a writing filed with the company at its home office, accompanied by the policy, one 
of three options. The first option is to surrender the policy for its cash value less 
any indebtedness to the company; the second to have the insurance continued by 
indorsement for a reduced amount of paid-up endowment insurance with a_ cash 
value equal to the full reserve at the time of the surrender and a loan privilege; 
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the third to have the insurance continued by indorsement for the face amount of the 
policy plus any dividend additions, and less any indebtedness to the company from 
the date to which premiums have been paid. There is added an “automatic provision” 
to the effect that, if the insured shall not within 31 days elect one of the fore- 
going options, “the insurance shall be continued as participating paid-up endow- 
ment insurance for a reduced amount, as provided in option 2.” It was under this 
provision that the defendant company offered to adjust the claim, and the recovery 
is based thereon. 

[1] The appellant contends that at thé time of the death of the insured the policy 
was in effect to the extent of the full amount of insurance. It is first contended 
that there was a course of dealing between the parties relative to the acceptance 
of the premium after the due date which constituted a waiver of the strict terms 
of the policy in the matter of premium payments and the effect of nonpayment. 
We think it apparent that this contention cannot be supported for the following 
reasons: The premiums concerning which the defendant indulged the insured 
by extending time were in fact paid by note, not extended. One note was due on 
or before October 9, 1923. It contains the stipulation that it is given in payment of 
a premium or installment thereof. It is marked, “Extended to November 9, 1923,” 
and is stamped, “Paid November 10, 1923.” Another note given November 10, 
1923, payable on or before March 9, 1924, bears also the statement that it is given 
“in payment of a premium or installment thereof,” and it bears notations indi- 
cating that it was extended to May 9, 1924, and then to June 9, 1924, and it is 
stamped, “Paid May 31, 1924.” These notes contained no statement to the effect 
that their nonpayment at maturity should operate as nonpayment of the premium, 
and the notes cease to be a claim against the maker. As stated, the notes were 
expressly received in payment of the premium, and we have no doubt that, had a 
claim arisen on the policy after such a premium note had matured and within the 
time that the premium represented by such note would carry the policy, it could 
not be successfully contended that the policy had lapsed. Under this arrangement 
indulgence in the collection of notes cannot be considered as an extension of the time 
for the payment of the premium. The premium is paid when the note is given, and 
the subsequent extensions only evidence the degree of accommodation which it was 
necessary or advisable to extend in effecting collection. 

The authorities relied upon by counsel to support the contention that there was 
a waiver of the terms of the policy are, in our opinion, not applicable to the situa- 
tion presented here. It is not shown that the company had repeatedly accepted 
payment of the premiums after the policy had lapsed according to its terms. But, 
on the contrary, the insurer had prevented the lapsing of the policy by giving notes 
which the company accepted as payment. It appears that the note for the last 
premium here would have operated in the same manner had it been executed in 
accordance with the letter of December 29th, wherein the company said: 

“Upon receipt of the same on or before January 9th, it will be accepted in pay- 
ment of this premium and receipt mailed.” 

[2] The further contention is advanced that the acceptance and retention of 
part of the premium discharges the premium obligation pro tanto and continues the 
policy in force. In the absence of circumstances showing a waiver of the policy 
stipulation requiring the payment of the premium in advance, the insurer could not 
be compelled to accept the payment of a less amount than the installment due, 
which is semiannual premium. Halliday v. Equitable Life Assurance Society 
(N. D.) 209 N. W. 965. Nor can it be held that the mere failure to remit the 
dividend during the grace period and for the short time that elapsed thereafter 
constituted a waiver of the policy provisions respecting payment of the full amount 
of a premium installment in advance. In our opinion there are not present in the 
instant case any circumstances indicating a willingness on the part of the defendant 
to receive less than the amount of the premium installmen in advance and conse- 
quently no circumstances pointing to a waiver of the policy provision in this respect. 
The insured, it is true, had exercised his option with regard to the application of 
the dividend, but it was understood by both parties that the note and the dividend 
together were to operate as a payment of the premium; not that the dividend alone 
should operate as a payment pro tanto. The correspondence is so clear on this point 
that there can be, in our opinion, no reasonable basis for a contrary inference. 

It is suggested by the appellant that forfeitures are not favored, and that the 
policy provisions operating to this end, when considered in the light of the trans- 
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actions between the company and the insured, should be held to have been waived 
or should be strictly construed so as to obviate a forfeiture. In so far as waiver 
may be a question of fact, it is settled by the verdict of the jury in this case ad- 
versely to the contentions of the appellant. As to the forfeiture, the policy in ques- 
tion is upon a form apparently approved by the insurance department of this state. 
Section 6635f, Comp. Laws of 1913. As shown in the statement of facts above, 
it contains provisions designed to secure to the. insured or the beneficiary the 
benefit, upon lapse, of insurance of the net value of the cash reserve. It so happens 
in the instant case that the “automatic provision” operates to give to the insured upon 
lapse an amount of paid-up insurance which is purchaseable by the net reserve, and 
the recovery is limited to this amount. When this is measured by the amount that 
would have been had the option for extended insurance been exercised, the effect, so 
far as the beneficiary is concerned, viewing the matter after a death claim has arisen, 
is a forfeiture; but, viewing the matter prospectively from the time the policy lapsed, 
the options were apparently of equal value or under a normal condition of health 
of the insured they would have been of the same value. 

[3,.4] The policy is not upon a North Dakota standard form such as is embodied 
in section 6635 of the Compiled Laws of 1913. In those forms the options upon 
surrender or lapse are substantially the same, except that the failure of the policy- 
holder to exercise the optioh within the grace period operates automatically to put 
into effect continued insurance in the full amount for the limited time that the net 
reserve will pay the premium. However, section 6635c recognizes the right of 
insurance companies to express their contracts upon forms other than the standard 
North Dakota forms, and specifies certain provisions that must be incorporated; 
and section 6635d enumerates provisions that are prohibited. Section 6635c, par. 8, 
requires in a policy such as the one in question a provision which, in the event of 
default in the premium payments after premiums shall have been paid for three 
years, will secure to the owner of the policy a stipulated form of insurance, the net 
value of which shall be at least equal to the reserve at the date of default and any 
dividend additions thereto less any existing indebtedness. The policy stipulations 
regarding the options upon surrender or lapse, including the automatic provision, 
apparently conform to this requirement. In this case it is a misfortune to the bene- 
ficiary that the policy did not contain the automatic provision of the North Dakota 
standard form instead of an automatic provision complying with the requirements 
of section 6635c, but the courts can enforce no other contract than that which the 
parties themselves have made. 

This disposes of the contentions of the appellant to the effect that, at the time 
of the death of the insured, the policy was in force for the full amount of insurance. 
Without deciding as to whether the policy provision for participating paid-up 
insurance was correctly construed and applied, the judgment appealed from must 
be and is affirmed. 

Christianson, C. J., and Nuessle, Burke, and Johnson, JJ., concur. 


MISSOURI STATE LIFE INS. CO. v. WESTERVELT. (No. 16099.) 
(Supreme Court of Oklahoma. Oct. 19 1926.) 
250 Pacific Reporter 113. 
(Syllabus by the Court) 

1. INSURANCE—LIFE POLICY PROVISION FOR AUTOMATIC CONTIN- 
UANCE OR TERM INSURANCE MEANS THAT, IF PREMIUM IS 
NOT PAID ON DUE DATE OR WITHIN PERIOD OF GRACE, CASH 
VALUE OF POLICY, LESS INDEBTEDNESS, IS APPLIED TO CON- 
TINUE POLICY IN FORCE FOR SUCH FURTHER TERM AS IT 
SUFFICES TO PURCHASE. I , : 
The provision in a life insurance policy for automatic continuance or term in- 

surance means that, if the premium is not paid on the due date, or within the days of 

grace, the cash value of the policy as fixed by the table of values, under said pro- 
vision, less any indebtedness, is applied to continue the policy in force for a definite 
length of time, reckoned from the due date. of the unpaid premium, to be determined 
by the amount of said cash value and the time in days or months or years it will 
carry the policy, according to the premium rate. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 
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2. INSURANCE—PROVISION IN LIFE POLICY FOR AUTOMATIC PRE- 
MIUM LOAN, BASED ON CASH VALUE, IS INOPERATIVE, WHERE 
PREMIUM DUE AND OUSTANDING INDEBTEDNESS EQUAL OR 
EXCEED CASH VALUE. 

The provision in a life insurance policy for an automatic premium loan, based 
upon the cash value of the policy, fixed by the table values in the face of the 
policy, at the end of the policy year, commencing from the due date of the unpaid 
premium, less the amount of said unpaid premium and any indebtedness against the 
policy is inoperative, where said premiiimm and the oustanding indebtedness is equal 
to or in excess of said cash value. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


3. INSURANCE—WHERE LIFE INSURANCE POLICY PROVIDES FOR 
REINSTATEMENT ON EVIDENCE OF INSURABILITY SATISFAC- 
TORY TO COMPANY AND PAYMENT OF OVERDUE PREMIUM 
AND INDEBTEDNESS WITH INTEREST, REQUIREMENT OF EVI- 
DENCE OF INSURABILITY IS NOT TO BE EXTENDEND BEYOND 
DATE OF SUCH PAYMENTS. (COMP. ST. 1921, § 5008.) 

The provision in a life insurance policy for reinstatement, conditioned upon 
evidence of insurability satisfactory to the company and payment of the overdue 
premium and all indebtedness with interest, must be construed together as to time, 
and the evidence of insurability is not to be extended beyond the date of such 
payments. 

(For other cases, see Insurance, Dec. Dig. § 365 [2].) 


4. INSURANCE—LIFFE INSURANCE COMPANY, ACCEPTING _IN- 
SURED’S SIGNED STATEMENT THAT HEALTH WAS GOOD AND 
NOTE AND PART CASH FOR UNPAID PREMIUM, HELD ESTOPPED 
TO DEMAND MEDICAL EXAMINATION AND REPORT OF HEALTH 
AT LATER DATE AS PREREQUISITE TO REINSTATEMENT. 
Where a life insurance company, by letter, invites the insured to make appli- 

cation to reinstate a lapsed policy, and, for this puprpose, sends him a printed form 
to be signed and returned, and the printed form states that the insured is in good 
health, and said insured signs said application and returns the same to the com- 
pany with a note to satisfy the unpaid premium, and the company returns the appli- 
cation and makes no objection as to the statement of the insured’s health, but 
writes him that it can not accept the note in full payment of the premium, but a 
note and part cash payment, stating the amount, will be satisfactory, and the insured 
complies with the proposition, sending note and part cash, which are accepted and 
retained by the company for ah indefinite length of time, the transaction of rein- 
statement is complete with the payment of the money, and the company is estopped 
to demand a medical examination and a report of good health of a later date as an 
additional prerequisite to reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365 [2].) 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Oklahoma County; Wm. H. Zwick, Judge. 

Action by Mary I. Westervelt against the Missouri State Life Insurance 
Company to enforce two life insurance policies. Judgment for plaintiff, and de- 
fendant appeals. Affirmed. 

Keaton, Wells & Johnston, of Oklahoma City, and Jourdan & English, of St. 
Louis, Mo., for plaintiff in error. 

Ross & Thurman, John F. Butler, and Leon S. Hirsh, all of Oklahoma City, 
for defendant in error. 

THREADGILL, C. The appeal is from a judment of the district court of Okla- 
homa county against plaintiff in error as defendant and in favor of defendant in 
error as plaintiff on two life insurance policies of $1,000 each on the life of Jewel E. 
Westervelt in favor of plaintiff, his mother. 

The first policy described in the petition, No. 178,212, was dated May 13, 1918, 
and designated as “Exhibit A.” The second was No. 124,007, dated May 18, 1916, 
and designated “Exhibit D.” These policies were 20-Payment Life Policies. 
There was no difference in their provisions except in the date issued and the amount 
of the premiums, which on the first was $27.02 and on the second $25.51. These 
premiums were payable annually in advance on May 13, and 18, respectively, for 
each succeeding year from date with a provision for 31 days of grace in which 
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to pay the premium without interest charges. There was another provision that, 
after the premiums were paid for the first two policy years, “if any subsequent pre- 
mium is not paid on the date when due and remains unpaid during said period of 
grace, the insured shall, during said period,” have certain options. One was to sur- 
render the policy for its cash value, the other was to surrender the policy for a 
paid-up life policy. The third was “to let the insurance for the face amount thereof 
continue as term insurance, reckoned from the due date of the unpaid premium,” and 
this ane provision was to take place automatically if the first two options were not 
exercised. 

Another provision was designated as “Automatic Premium Loans,” and was as 
follows: 

“The company will advance any and all premiums becoming due hereon and 
remaining unpaid on the last day of the period of grace hereunder, and will charge 
such premium or premiums as a loan against this policy, together with interest at 
6 per cent. per annum in advance to the end of the current policy year, if written 
request from the insured on the company’s form has been received at the home 
office, while this policy is in full force; provided, that the company will not so ad- 
vance and charge up a premium, if the amount thereof and interest thereon, as 
aforesaid, together with any outstanding indebtedness hereon to the company, shall 
exceed the cash value of this policy at the end of the period which such premium, 
if advanced or paid, would cover. Interest on any such loan shall, for subsequent 
policy years, be payable annually in advance at 6 per cent. per annum. Such ad- 
vancing and charging up of premiums will be discontinued at any time on receipt 
at the home office of the insured’s written request therefor. Premium loans hereon 
shall be subject to the same terms and conditions as any loan granted hereon by 
the company under the cash loan privilege above set forth. While this policy is 
thus carried in force, the insured may without medical examination, resume pay- 
ment of premiums.” 

After the issues were joined the cause was tried to the court upon an agreed 
statement of facts, and from this statement we learn that the insured paid his 
his premiums on policy No. 178,212 up to and including the premium of $27.02 
due May 13, 1921, which was for the policy year ending May 12, 1922, and he paid 
the premiums on policy No. 124,007 up to and including the premium of $25.51 due 
May 18, 1921, which was for the policy year ending May 18, 1922. en the 
respective premiums became due on May 13 and 18, 1922, for the — policy 
year, the insured failed to pay the same within said dates or within the 31 days’ 
grace period. The policies were declared to be lapsed. 

Before this time, on August 11, 1921, the assured borrowed on policy No. 
178,212: the sum of $55 and paid the interest on the same at 6 per cent. for one 
year, and on the same date he borrowed on policy No. 124,007 the sum of $94 and 
paid the interest on the same at 6 per cent. for one year. These loans were never 
paid by the insured. We are further informed from the agreed statement of facts, 
that certain letters passed between insured and the defendant after the policies 
were declared lapsed relative to reviving or reinstating them. These letters were 
a part of the record as exhibits and plaintiff contends that this correspondence proves 
a reinstatement of the policies while defendant contends to the contrary. The in- 
sured died March 9, 1923, and upon notice of death the defendant denied liability, 
and this action was brought. Plaintiff pleaded the provisions of the policy and 
compliance with the same and contended that under the automatic provision for 
term insurance, as well as the “Automatic Premium Loans” provision, the policies 
did not lapse, but continued in force although the insured failed to pay the premiums 
due in May, 1922. 

[1] 1. The first question, therefore, that engages our attention, is whether or 
not these policies, or either of them, under option 3, automatically continued as 
term insurance, reckoned from the due dates of the unpaid premiums, being in May, 
1922. The answer to this question depends upon the cash value of the policies at 
that time. The three options were based upon the cash value of the policy. This 
value is determined by the table of nonforfeiture values less any indebtedness 
against the policy. According to this table as set out in policy No. 178,212, its cash 
value on May 13, 1922, the due date of the premium and during the 31 days of 
grace, was less the loan of August 11, 1921, of $55, making the cash value $3, 
and it was agreed in the statement of facts that this $3 was sufficient to buy term 
insurance under this — for 126 days or for a period ending September 19, 1922. 
The other policy, No. 124,007, according to its table had a cash value on May 8, 1922, 
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and during the 31 days of grace, of $115, less the $94 loan of August 11, 1921, 
leaving its cash value $21, which was sufficient to pay for term insurance for ap- 
proximately 286 days from May 18, 1922, or for a period ending February 28, 1923. 
It appears from these figures, and under the automatic term insurance provision, 
that the policies did not lapse for nonpayment of the May, 1922, premiums. How- 
ever, it appears that neither party is contending for these provisions of the policies. 
They would not avail the plaintiff anything because the insurance provided was 
in lieu of all other, and the terms expired before the death of the insured, and, as 
a matter of fact, defendant does not rely upon these provisions in the policies as 
a defense. 

[2] 2..The second question presented is whether or not there were any loan val- 
ues that were available to pay the May, 1922, premiums, under the “Automatic Pre- 
mium Loans,” provision ofthe policies. A table in policy No. 178,212, fixes its cash 
value at the end of the policy year commencing May 13, 1922, at $79, but since there 
was a loan against the policy of $55 and the premium of $27.02 was unpaid, making 
$82.02 which said loan provision in the policy required to be paid before the $79 
cash value should be applied under said provision, there was nothing to loan. 
Under policy No. 124,007, the cash value at the end of the policy year May 18, 1923, 
was $115, the loan outstanding of August 11, 1921, was $94, and the premium of 
$25.51 due May 18, 1922, was unpaid, making the sum of $119.51, that was required 
to be paid before the cash value of $115 was available as an automatic loan, under 
the provisions of the policy, leaving nothing to loan. The language of the policy 
is plain and needs no construction. It is just a matter of simple calculation. We 
must therefore conclude that the policies were continued in force under the “Auto- 
matic Premium Loans” provision. 

[3] 3. The third question presented is more difficult of determination; that is, 
whether or not the policies were reinstated by agreement. It appears that on July 3, 
1922, the insured made application on the defendant’s printed forms to reinstate 
the said policies. It also appears from a letter of the defendant of July 17, 1922, 
acknowledging receipt of said application, that the insured inclosed a note as pay- 
ment of the arrears on the policies, and defendant stated in the letter that it would 
not accept the note in settlement of the total amount due as requested by the in- 
sured, “but,” quoting the language of the letter, “only too glad to offer the follow- 
ing proposition whereby reinstatement can be made under each of the policies.” Then 
comes the proposition which included four policies, but we will only quote the 
language of the letter applicable to the two under consideration as follows: 

“In connection with policy No. 124,007, we are herewith inclosing a note for 
$20 due October 18, 1922, which, if properly completed and returned to this office 
with a remittance of $11.15, will enable us to take action on the application for 
reinstatement of this policy. The remittance of $11.15 will be used as follows: 
$5.51 in part payment of the past-due premium and the balance of $5.64 in payment 
of the loan interest. * * * 

“Under policy No. 178,212, we are inclosing a note for $21.50 due October 13, 
1922, which, if properly completed by the insured and returned to this office with 
a remittance of $8.82 will enable us to give the matter of reviving this insurance 
our attention. A remittance of $8.82 will be used in part payment of the past-due 
premium. 

We are anxious to see these policies reinstated, and hope you will be in a posi- 
tion to let us have the above-mentioned remittance at an early date.” 

In response to this letter and proposition of defendant, on July 24, 1922, the 
insured forwarded to defendant his check for the money required and also the notes. 
The check was cashed and the notes retained by defendant. There were other 
letters written after this transaction; one on August 3, 1922, acknowledging 
receipt of the application for reinstatement, which it appears had already been ac- 
knowledged by the letter of July 17. There had been no other application made 
except the applications referred to of said letter of July 17. This letter of August 3 
also stated that the applications were being acted upon, and that he would be duly 
advised as to the action taken, and that the money sent had been credited to his 
account and was held subject to his order, as if his application for reinstatement 
of the policies had not been considered and a definite proposition made for their 
reinstatement. Another letter written by the defendant September 15, 1922, was 
mailed to the insured, advising him that it would be necessary for him to pass a 
medical examination without expense to the company, and the report sent in to 
be considered in connection with the applications. In the meantime, after the ap- 
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plications for reinstatement had been received by the company, and the proposition 
made and complied with by the insured, his health failed by a fatal illness from 
which he never recovered. Another letter of October 11, 1922, informed the insured 
that his applications for reinstatement were declined for failure to undergo a medical 
examination, and his notes and a part of the money he had sent the company, in 
compliance with their proposition of July 17, were returned to him. 

The question for us to decide is whether or not the proposition made in the 
letter of July 17 was such a proposition that, when accepted and complied with by 
the insured, as it was, when he executed the notes and sent them and the money 
as required, bound defendant to a reinstatement of the policies. The conclusion 
reached in our mind, in this matter, is not without some doubt, and yet the trans- 
action has every appearance of a complete offer and acceptance. Section 5008, Com- 
piled Statues 1921, provides: 

“Performance of the conditions of a proposal, or the acceptance of a consid- 
eration offered with a proposal, is an acceptance of the proposal.” 

We think the letters, written after the money and notes required were received 
by the defendant, were incompetent to prove that the proposition for reinstatement 
was not closed. j 

The policy contained the provision for this reinstatement upon the payment of 
premiums and the furnishing of evidence of insurability satisfactory to the com- 
pany. In making his applications of July 3 for reinstatement, the insured under- 
took to cover both of these provisions by sending his note for the full amount of 
the premiums due and by stating that he was in good health. The forms used for 
making the application were printed forms furnished by the company. The de- 
fendant made no objection as to his showing of health, but refused to accept the 
notes for the full payment on the policies, and so it retained possession of the appli- 
cations and made him a counterproposition for part of the payments to be by notes 
and part in cash, which was accepted and complied with by the insured. We think 
this completed the transaction for reinstatement, at least the proposition, as made 
by the company, in connection with the proposition made by the insured on the 
printed forms of the company for reinstatement, together with the reinstatement pro- 
vision contained in the policy, were sufficient to lead the insured to believe that 
the transaction was closed. In the case of Northrup v. Colter, 150 Mo. App. 639, 
131 S. W. 364, the Missouri court states: 

“The doctrine that, where a proposition sufficiently clear is submitted to another 
to act upon and the person to whom it is submitted makes such statement, or does 
such act with respect thereto as would lead an ordinary prudent person, acting in good 
faith, to believe that the proposition has been accepted, and the proposer proceeds 
to the fulfillment of the conditions and terms imposed, a contract may be found from 
such conduct, notwithstanding the secret intentions of the party claimed to have 
accepted the proposition, proceeds in accordance with the principles of natural 
justice, and is akin to an estoppel in pais.” 

See, also, Olcott v. McClure, 50 Ind. App. 79, 98 N. E. 82, and Wilson v. 
Martin, 27 Ga. App. 549, 109 S. E. 294. 

In the case of National Life Insurance Company v. Clayton, 70 Okl. 116, 173 
P. 356, in holding against the insurance company on a strict construction of the 
requirements of the policy contract, quoted with approval an excerpt from Insurance 
Company v. Eggleston, 96 U. S. 572, 24 L. Ed. 841, as follows: 

Any agreement, declaration, or course of action on the part of any insurance 
company, which leads a party insured honestly to believe that by conforming 
thereto a forfeiture of his policy will not be incurred, followed by due conformity 
on his part, will estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of the contract.” 

See, also, Liverpool & London & Globe Insurance Company v. Cargil, 44 Okl. 
735, 145 P. 1134; American National Life Insurance Co. v. Smith, 88 Okl. 90, 
211 P. 1029. Sovereign Camp, W. O. W., v. Tam. 90 Okl. 196, 216 P. 660. 

It must be further observed that the companv had full knowledge that the 
policies were being carried automatically as term insurance or had lapsed, and it 
had the right, in either case, to refuse to reinstate them to their original status 
without a medical examination on the part of the insured satisfactory to it, yet 
it made its proposition to reinstate, based on the notes and money, without saying 
a word about the health of the insured, and it received the notes and money in re- 
sponse to its proposition, which, to say the least, is a strong circumstance to be 
considered against the contention of the defendant that its proposition was open for 
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further negotiations as to the insured’s health. We think the rule should be that 
the provision in a life insurance policy for reinstatement, conditioned upon evidence 
of insurability to the company and payment of the overdue premium and all indebted- 
ness, with interest, must be construed together as to time, and the evidence of in- 
surability is not to be extended beyond the date of such payment. In the case of 
Madsen vy. Prudential Insurance Co., a case decided by the Court of Appeals of 
Missouri, the state in which defendant is domiciled, 185 S. W. 1168 and 1170, the 
court uses this language: : 

“It is said by the Supreme Court, in a case where the policy had lapsed by its 
terms for nonpayment of premiums: ‘If the company does not wish the receipt of 
the premium to have the effect in law of reinstateing the policy or of preventing a 
forfeiture, it must refuse to receive the money until the health certificate is filed 
and until the president and medical director act.’ Andrus v. Insurance Ass’n, 168 
Mo. 151, 164, 165, 67 S. W. 582.” 

See, also, Life & Casualty Insurance Company v. Eubanks, 19 Ala. App. 36, 
94 So. 198; McQuillan v. Mutual Reserve Fund Life Association, 112 Wis. 665, 
87 N. W. 1069, 88 N. W. 925, 56 L. R. A. 233, 88 Am. St. Rep. 986. 

[4] 4. The language of defendant's letter of July 17, making its counter- 
proposition to the insured, to the effect that when the notes and money required were 
sent to the company, it would be able to take action on the application for rein- 
statement, under policy No. 124,007, or able to give the matter of reviving the 
policy under No. 178, 212, could mean but one thing to the insured, and that was 
that the company would examine the application and consider the matter of the 
insured’s health up to the date of receiving the notes and money sent and there- 
upon reinstate the insurance. There was nothing else to take action upon. Instead 
of doing this, it appears the company expressed no opinion upon the showing of 
health contained in the application or up to the date of receiving the notes and money, 
but after waiting some time, required a showing as to health at a time that could 
not be contemplated under the provisions of the policies, and this was unfair to the 
insured and cannot be upheld by the court. 

We think the rule as to taking the money before demanding a health certificate, 
as a prerequisite to reinstatement, binding the insurance company without a medi- 
cal examination, should be specially applied to the instant case, since the defendant 
furnished the forms for the reinstatement applications, which contained a statement 
that the insured was in good health and said nothing about a medical examination, 
and the insured complied with the forms to the letter, and defendant received the 
forms, and, not being satisfied as to the payment of the premiums proposed by the 
insured, retained the applications and made a counterproposition as to the amount 
and form of payment without expressing any dissatisfaction as to the showing 
of health, contained in the application, and the insured complied with this counter- 
proposition and sent the money required, and defendant kept the money and notes for 
a considerable length of time before making any additional propositions as to health 
of insured. 

The judgment of the trial court is therefore affirmed. 


MISSOURI STATE LIFE INSUANCE CO., a Corporation, Plaintiff in Error, 
v. NONA V. WESTERVELT, Defendant in Error. (No. 16100.) 
(Supreme Court of Oklahoma. Oct. 26, 1926.) 

250 Pacific Reporter 141. 

Commissioners’ Opinion, Division No. 3. 

Appeal from District Court, Oklahoma County: William H. Zwick, Judge. 

Action by Nona V. Westervelt against the Missouri State Life Insurance 
Company, a corporation, on two life insurance policies. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Keaton, Wells & Johnston, of Oklahoma City, and Jourdan & English, of St. 
Louis, Mo., for plaintiff in error. 

Ross & Thurman, John F. Butler, and Leon S. Hirsh, all of Oklahoma City, for 
defendant in error. 

TureApGILL, C. The above cause involves a similar state of facts as the case 
of Missouri State Life Insurance Co., a Cormoration. v. Mary I. Westervelt (No. 
16099) 250 P. 113; 68 I. L. J. —, and the holding in that case is applicable to this 
case. 

The judgment of the trial court therefore is affirmed. 
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ETNA FIRE INS. CO. et al. v. SHANKS, STATE AUDITOR, et al. 
HENRY CLAY FIRE INS. CO. et al. v. SAME. 
(District Court, E. D. Kentucky. August 30, 1926.) 
14 Federal Reporter (2d) 690. 


1 INSURANCE—INCREASE OF INSURANCE RATES BY RATING BU- 
REAU, WITHOUT FILING COPY OF AGREEMENT FOR INCREASE 
BEFORE TAKING EFFECT THEREOF, HELD INVALID (KY. ST. 
§§ 762b25-762b33). 

Ky. St. §§ 762b25, 762b33, provide for a rating bureau, of which insurance com- 
panies doing business in the state are required to be members. Section 762b33 pro- 
vides that no company or rating bureau shall enter into or act on any agreement 
with regard to the making or collecting of rates without a copy being filed with the 
state auditor prior to the taking effect thereof. The rating bureau established by 
the companies consisted of a single individual, who held a power of attorney from 
each company. Held, that section 762b33 applied to an announcement by him of a 
state-wide horizontal increase in rates, since his act was actually or constructively 
pursuant to an agreement between the companies, his principals, and, in the absence 
of compliance therewith, the increased rate was not lawfully in force. 


(For other cases, see Insurance, Dec. Dig. § 11.) 


2. INSURANCE—STATUTE RELATING TO INSURANCE RATES HELD 

TO RETAIN POWER OF REGULATION IN THE STATE (KY. ST. 

§§ 762b25-762b33). 

It was not the intention, by Ky. St. §§ 762b25-762b33 to surrender the control 
over insurance rates theretofore exercised by the state, through a state insurance 
board, which was abolished, but to permit rates to be initiated by the companies, 
oo to supervision of the state auditor, whose action was made reviewable by 
the courts. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


3. INSURANCE—STATUTE AS TO FIXING OF INSURANCE RATES 
HELD NOT TO DENY -DUE PROCESS OF LAW (KY. ST. §§ 762b25- 
762b33; CONST. U. S. AMEND. 14, § 1). 

Ky. Ct. 1922, §§ 762b25-762b33, requiring copy of agreement by insurance com- 
panies or rating bureaus as to rates to be filed with state auditor, who, after hearing, 
may disapprove it, subject to court review, held not to take property without due 
process of law, in violation of Const. U. S. Amend. 14, § 1, at least so far as it 
provides for such filing. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


In Equity. Suit by the tna Fire Insurance Company and others and by the 
Henry Clay Fire Insurance Company and others, against W. H. Shanks, as State 
Auditor of Kentucky, and others. On motions for preliminary injunctions. Denied. 

Joseph S. Laurent, of Louisville, Ky., Robert J. Folonie, of Chicago, IIl., and 
Frederick D. Silber, of Chicago, Ill., for plaintiffs. 

Frank E. Daugherty, Atty. Gen., and Gardner K. Byers, Asst. Atty. Gen. (Guy 
H. Briggs, of Frankfort, Ky., of counsel), for defendants. 

Before Donahue, Circuit Judge, and Cochran and Hicks, District Judges. 


Cocuran, District Judge. These two suits are here on motions for inter- 
locutory injunctions. The plaintiffs in the one are stock fire insurance companies, 
163 in number, licensed to do and doing fire insurance business in Kentucky, who 
are incorporated in states other than Kentucky and in countries foreign to the 
United States. The plaintiffs in the other are 3 such companies, 2 of whom are 
incorporated in Kentucky and 1 in the District of Columbia. The plaintiffs in the 
two suits constitute all the stock companies doing fire insurance business in Kentucky 
except 2, who did not join in either suit for reasons not necessary to state. All 
of the plaintiffs in both suits are also licensed to do and are doing windstorm insur- 
ance business in Kentucky. The defendants in each suit are, respectively, the auditor, 
the insurance commissioner, and the Attorney General of Kentucky. 

The ground of jurisdiction of the one suit is diversity of citizenship, and that 
it arises under the Constitution of the United States; that of the other is that it so 
arises. The interlocutory injunctions sought are to restrain action on the part of 
the defendants which interferes with, and which, if not restrained, will prevent, 
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plaintiffs’ charging and collecting an increase in rates of 12% per cent. on all fire 
and windstorm insurance done by them in Kentucky, which became effective August 
2, 1926, the day before these suits were begun. 

It is alleged in the bills that for the five years preceding this—i. e., for 1921, 
1922, 1923, 1924, and 1925—the losses and expenses of the stock fire insurance com- 
panies doing business in Kentucky, including plaintiffs, on their fire insurance busi- 
ness done therein, amounted to $56,605,126, and that their income from earned pre- 
miums on such business amounted to $46,007, 501, thus making their losses and ex- 
penses for that period on this account exceed such income to the extent of $10,597,625, 
and that for that period the losses and expenses of such companies on their wind- 
storm insurance business done therein amounted to $6,190,026, and their income 
from earned premiums on such business for that period amounted to $3,962,282, thus 
making their losses and expenses on this account exceed such income to the extent 
of $2,227,744. It may be taken, therefore, that, according to these allegations, during 
that period the plaintiffs did their fire insurance business in Kentucky at a net loss 
of over $10,000,000, and their windstorm business therein at a net loss of over 
$2,000,000. It is further alleged in the bills that, at the time of the making of 
the increase referred to, plaintiffs were then doing business in Kentucky at such a 
loss, and that the increase of 12% per cent. in the rates for such insurance will not 
yield them a profit; that, notwithstanding such increase, they will still be doing 
business at a loss, and that they are willing to continue to do business with such 
increase, trusting to future experience. 

These facts, thus alleged, are set forth as the justification for such increase; 
and it is claimed that, by reason thereof, the action of the defendants, who are 
state officers and acting in their official capacity in the particulars complained of, 
amounts to depriving them, by the state of Kentucky, of their property without 
due process of law, in violation of the first section ot the Fourteenth Amendment 
to the federal Constitution. The action complained of consists in denying the right 
of plaintiffs to charge and collect such increase, in demanding of plaintiffs’ local 
agents that they disobey instructions to charge and collect it, and in threatening 
them, in case they do, with prosecution under a statute which prescribes severe 
penalties for so doing, and further in the bringing of an action by the defendant 
Shanks as auditor in the Franklin circuit court, the day after these suits were 
brought, to restrain plaintiffs from charging and collecting such increase. 

The defendants do not question plaintiff’s right to a reasonable profit. Thus 
far they have not controverted the allegations of the bill as to their doing business 
in Kentucky at a loss. As to windstorm insurance they concede the legality of the 
increase, and disclaim any intent to interfere with plaintiffs in charging and collect- 
ing it. Their position as to the increase, so far as fire insurance is concerned, is 
that it is illegal, in that a certain course of procedure, prescribed by a valid statutory 
provision, the following of which was essential to its legality, was not followed. 
This being so, they have the right to prevent its being charged and collected. The 
questions before us for determination, therefore, are whether the statutory provision 
relied on applied to the increase in question, and, if it did, whether it was valid; 
i.e., free from any constitutional objection. This provision is one of several having 
to do with the making of rates to be charged and collected by stock companies for 
fire insurance done in Kentucky. Those provisions are 762b25 to 762b33, inclusive, 
of Carroll’s Kentucky Statutes (6th Ed.) 1922, which are sections 25 to 33, inclu- 
sive, of the Act of March 13, 1920, Acts Kentucky 1920, c. 16. It is section 762b33, 
or section 33 of the original act, which is relied on by defendants. To properly 
understand it a general survey of the preceding eight sections should be made. 

Section 762b25 provides for the creation of a rating bureau. It contemplates 
that there may be a number of bureaus, but as only a single bureau has been created 
thereunder it may be dealt with as if that was all that it called for. Its member- 
ship consists of all the stock fire insurance companies doing business in Kentucky, 
each of whom is required to be a member of it. This bureau is empowered to 
make rates. There is no express provision to this effect. The power to so make 
them is an implication from its name, and provisions in this and subsequent sections, 
which presuppose that it has such power, and regulate its exercise. There being 
no such express provision, there is no definition of the extent of the power. In 
reality the rating bureau is the insurance companies themselves, acting through a 
special agency in the exercise of their function to prescribe the rates at which they 
will do business. What it does they do. 

The next section may be passed. 
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Section 762b27 provides for the auditor obtaining information from the rating 
bureau as to its organization, maintenance, and operation, and for the filing by it 
with him of schedules, rates, forms, regulations, and documents giving other in- 
formation. 

Section 762b28 provides for an examination of the rating bureau by the auditor. 

Section 762b29 prohibits the rating bureau from fixing a rate which unfairly 
discriminates between risks. 

Section 762b30 provides for deviation by an insurance company from the rates 
made by the rating bureau. 

Section 762b31 is in part in these words: 

“The said auditor is hereby empowered, upon written complaint or upon his 
own information that any rate discriminates unfairly between risks, * * * to order 
a hearing for the purpose of determining such question of discrimination. The 
review of such rate before said auditor shall be had only after due notice to all 
parties interested. If upon such hearing the auditor shall determine that such 
discrimination exists, he shall have power to order such discrimination removed.” 

Section 762b32 is in part in these words: 

“The auditor shall, upon written complaint or upon his own motion, have power 
to investigate the necessity for a reduction of rates, and upon investigation, shall 
have power to order such reduction if the result of the business of the stock fire 
insurance companies, in this commonwealth, for five years next preceding said in- 
vestigation shows that there has been an aggregate profit in excess of a reasonable 
amount, but in no event shall said auditor have power to order any reduction in 
rates in this commonwealth which will prevent a reasonable aggregate profit to the 
stock insurance fire companies licensed therein.” 

Section 762b33 is in full in these words: 

“No fire insurance company and no rating bureau or other representative of 
any fire insurance company or other insurer or rating bureau, shall enter into or 
act upon any agreement with regard to the making, fixing or collecting of any 
rate for fire insurance upon any property within this commonwealth, except in 
compliance with this section; but any agreement may be made and enforced pro- 
vided same be not contrary to law or public policy, and be in writing, and prior to 
its taking effect, a copy thereof be filed with the auditor and with each rating bureau 
of which any of the parties thereto shall be a member or subscriber. The auditor 
may after due notice and hearing, upon complaint or upon his own motion, make 
an order disapproving any such agreement, which does not conform to the pro- 
visions of this section, and no such agreement shall be in force nor shall any right 
be based thereon after service of a copy of such order upon each of the parties to 
such agreement, and upon each bureau with which such agreement is required to 
be filed. Any order made by the auditor shall be subject to court review and the 
auditor may institute action in any circuit court having jurisdiction to compel any 
company or bureau to obey any order promulgated by the auditor.” 

[1] We come, then, to the question whether section 762b33 had application to 
the increase involved here. The plaintiffs claim that it came about in this way. 
The rating bureau is, as we have seen, in reality the insurance companies them- 
selves, exercising their function of making rates through a special agency. This 
agency consists of a single individual, to wit, George H. Parker, who acts under 
the name of Kentucky Actuarial Bureau, and styles himself manager, and who 
maintains an office at Louisville. He has a power of attorney from each of the 
insurance companies authorizing him to exercise this function. He, of his own 
accord, determined that there should be a 1234 per cent. increase in rates, and 
thereupon, on August 2,, 1926, sent to each of the companies for whom he was act- 
ing and to each local agent in Kentucky a notice of which the following is a copy, 
to wit: 

“Kentucky Actuarial Bureau. 
“Fire. 
“Louisville, Kentucky. 
“George H. Parker, Manager. 


“To Subscribers and Local Agents: 

“On and after August 2, 1926, all fire insurance rates published by this office 
must be increased 12%4 per cent. This increase is applicable to all fire rates, regard- 
less of whether specifically published or rated under the abstract, dwelling schedule, 
or any special schedule. This increase applies to all fire rates, regardless of 


“August 2, 1926. 
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whether published before or after August 2, 1926, and must be applied in each 
instance by the agent in arriving at the final rate for each risk. 
“Yours very truly, 
“G. H. Parker, Manager.” 

At the same time he sent a copy thereof to the auditor. This was all that 
was done in connection with the making of the increase, according to plaintiffs’ 
claim. Its making came about in this way, and not otherwise. It did not come 
about in pursuance to any agreement entered into by the insurance companies. 
Section 762b33, they claim, applies to a‘state-wide horizontal increase in rates only 
where it comes about in pursuance to such an agreement, and, not having so come 
about, it did not apply, and the course of procedure prescribed thereby did not have 
to be followed. They claim further that, if it did apply, it was followed by filing 
with the auditor a copy of the notice to subscribers and local agents. Such, then, 
we understand to be plaintiff’s position as against defendants’ contention that the 
increase in question here is illegal, because the course of procedure prescribed by 
that section was not followed. Is it sound in either particular? 

On its face this section has application only where an agreement has been en- 
tered into “with regard to the making, fixing or collecting of any rate for fire 
imsurance upon any property within this commonwealth,” and it applies as well 
where the agreement has regard to a decrease as where it has regard to an in- 
crease of rates. That in order to its application something more is essential than 
action on part of the rating bureau, of its own accord, increasing or decreasing 
rates, is indicated by the requirement that a copy of the agreement shall be filed 
with the rating bureau as well as the auditor. This is indicated further by the 
prohibition that no insurance company and no rating bureau shall enter into or act 
uppon such an agreement, as if the intention was that the prohibition as to enter- 
ing into the agreement was directed against the insurance companies, and that as 
to acting on it against.the rating bureau, which would have been the case, had 
the wording been that no insurance company shall enter into such agreement and 
no rating bureau shall act upon it. 

What, then, is to be said as to this view of this section? The power to make 
a state-wide horizontal increase or decrease in insurance rates is a very important 
one. Its exercise is a very serious matter. The responsibility of one in whom such 
power is lodged is great. It is likely. that, if it is lodged in a single individual as the 
agent of the insurance companies, he would be inclined to shrink from having to 
exercise it of his own accord. It is not likely that the insurance companies would 
be willing that an agent of theirs should have the power to make such an increase or 
decrease without first consulting them, and their agreeing in advance that he make 
it. Possibly they might be more disturbed if he undertook of his own accord to 
make such a decrease. But it is extremely likely that they would be greatly dis- 
turbed if he so made such an increase. It is calculated to involve them in trouble 
from the start. Nor is it likely that the Legislature would be willing to confer 
such power on him. Such being the case, the terms of section 762b33 can be ac- 
counted for on the basis that it was not the thought and intent of the statutory 
provisions to which it belongs that the rating bureau, for whose creation they pro- 
vide, should have any such power, and that, on the contrary, it was their thought 
and intent that such increase or decrease could only be brought about by action on 
the part of the rating bureau, pursuant to an agreement entered into by the in- 
surance companies. 

[2] As heretofore stated, nowhere in any of those provisions is there any defi- 
nition of the powers of the rating bureau. If such power is thereby conferred on the 
rating bureau, it is a matter of implication, and not of express provision. This view 
is enforced by a consideration of the situation existing at the time of the enact- 
ment of the Act of March 13, 1920. The legislation then in force is to be found in 
Kentucky Statutes, Carroll 1918, and Kentucky Statutes, Carroll 1915, § 762c, 
subds. 1 to 14, inclusive, which is an act approved March 4, 1912 (Acts Ky. 1912, 
c. 5), and section 762d, subds. 1, 2, 2a, 6, and 13, which is an act approved March 
7, 1914 (Acts Ky. 1914, c. 6), and which purports to amend the Act of March 4, 1912. 
This legislation is not easy to comprehend in all its details, but there would seem 
to be no room for question as to some of its outstanding features. It created a state 
insurance board, composed of three members, the insurance commissioner and two 
others appointed by the auditor. It conferred on this board the power to make basic 
rates after due notice and hearing and subject to an appeal to the courts; and though 
the insurance companies were to make specific rates by the application of the basic 
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rates made by the board, the specific rates, when thus made, became the legal rates, 
had to be reported to the board, and it would seem that it had power to modify 
them after due notice and hearing, and subject to such an appeal. And section 
762d, subd. 2, contained this provision: 

“At any time in the opinion of the state insurance board an emergency arises 
that justifies a percentage increase in rates or a percentage reduction in rates, on an 
class of risks, the board shall have power to so order such change after a thoroug 
investigation, subject, however, to the same course of procedure as prescribed for 
the publication of a general basis schedule including the right of appeal to the 
courts of this commonwealth.” 

‘This legislation was repealed by the Act of March 13, 1920, of which the statu- 
tory provision in question is a part. The state insurance board was thereby abolished, 
and the state’s control over rates through it, including the power to increase or 
decrease rates horizontally, was surrendered. The power to make rates was trans- 
ferred to and conferred upon a ratigg bureau, which in reality was the insurance 
companies themselves. The thought seems to have been that this was a matter 
which could be better handled by such a bureau than a state board. It may be 
taken that, when this took place, the rates in force were rates made or approved 
by the state through its state insurance board and acquiesced in at least by the in- 
surance companies. It was to be expected that the Legislature, in making this 
change, would retain as complete control over the making of rates as before, the 
only change being in the form of the control. So we find that the Act of March 
13, 1920, gave the auditor, by sections 762b27 and 762b28, general supervision over 
the rating bureau. It empowered him to remove discriminations in the rate made 
by the rating bureau. It empowered him also to reduce rates, if they yielded the 
companies more than a reasonable profit. 

It is claimed by plaintiffs that this provision is unconstitutional, because it 
did not provide for notice and hearing. Though there is no express provision 
for notice and hearing in this section, it may be that, in view of the provisions 
for notice and hearing in the preceding and succeeding section, it was the intent 
that there should be notice and hearing in that instance also. But, however this 
may be, the provision indicates that the intent was that the auditor might reduce 
the rates, if they yielded more than a reasonable profit. Furthermore, it is con- 
ceded that by the section in question, if a state-wide horizontal increase or de- 
crease comes about through the action of the rating bureau, pursuant to an agree- 
ment entered into by the insurance companies, section 762b33 applies, and the 
matter has to be laid before the auditor in the way provided, and he is empowered 
to disapprove it. 

Yet, notwithstanding this.control, all along the line down to this point, it 
is contended that, if a state-wide horizontal increase is brought about through the 
action of the rating bureau, acting of its own accord, the auditor has nothing to 
do with it, and it is legal without laying the matter before him in such way, and 
thus giving him the opportunity to disapprove it. Such cannot have been the in- 
tent of the Legislature. No conceivable reason can be urged why such action 
should have been left free of any control whatever on the part of the auditor. 
That there is no express reference in the section, or elsewhere in the act, to a 
state-wide horizontal increase or decrease thus brought about, is reasonably to be 
accounted for, as heretofore set forth, on the basis that it was not within 
thought and intent of the statute that such an increase or decrease could be brought 
about in this way. Within its ‘intent and meaning it could only be brought about 
by action on the part of rating bureau in pursuance to an agreement entered 
into by the companies. 

But it cannot be accepted that the action of the rating bureau involved here 
was not in pursuance of an agreement entered into by the insurance companies 
whom it represented. It is true that it is alleged in the supplemental and 
amended bills that the increase was not made in pursuance to an agreement 
entered into by the insurance company. But this cannot be accepted without 
more information than is disclosed in the bills as to the facts which led up to 
the increase. In the fifteenth paragraph of the third division of the bills it is 
alleged that the bureau, acting for the respective claimants, notified the defendant 
Shanks and Saufley, the auditor and insurance commissioner, “that complain- 
ants had effected an ‘increase of rates on August 2, 1926, to the extent of 12% 

r cent.” 
= In their briefs they say: “On August 2, 1926, the respective complainants, 
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through Kentucky Acturarial Bureau, which represents each of them and is an or- 
ganization provided for by the statute, promulgated and published a rate increase 
upon fire insurance and upon windstrom insurance, creating an increase of Premiums 
of 12% per cent. over the preexisting level, the increase being state-wide.” 

It seems impossible for plaintiffs to ‘state what has been done, except in a 
way that involves an agreement on their part in pursuance of which the increase 
was made. It is not likely that the rating bureau would have made the increase of 
its own accord, without the previous understanding, agreement, and direction of 
the principals that it should be made. With conditions such as they are, as set forth 
in the bills, it is inconceivable that plaintiffs would sit still and not get together 
and come to an agreement that there should be an increase in rates. How did the 
rating bureau get the information on which it acted, unless it was furnished it by 
its principals for the purpose of acting thereon? Still further, even if the rating 
bureau acted of its own accord in making the increase—i. e., without previously 
consulting its principals—it must be held that there was an agreemen on their 
part it should so act and that its action was pursuant to such an agreement. As 
hereinbefore set forth, the rating bureau is the agent of the insurance companies 
who constitute its membership. Its manager has power of attorney from each 
one of them to act for it in the making of rates. Whatever it did, each one of its 
principals did. In the making of the increase, they, through it, acted together. Their 
so acting together must have been pursuant to an agreement that they should do 
so. It cannot otherwise be accounted for. 

It must be held, therefore, that the increase of which the defendants complain, 
and which plaintiffs seek to have maintained by the process of this court, was within 
the purview of section 762b33. Was the requirement complied with? The plain- 
tiff’s claim that by the filing of the copy of the notice of the increase made by the 
rating bureau through its manager it was complied with. Such filing, however, 
was not intended as a compliance therewith. The claim is that there was no agree- 
ment, and hence that the statute did not have to be complied with. Such filing, 
therefore, can hardly be treated as a compliance with the statute. But, whatever 
may be the truth as to this, it was not filed with the auditor before the agreement 
took effect. It was filed after it took effect, though on the same day. The pro- 
vision does not say how long the written agreement shall be filed before it takes 
effect. Inasmuch as it provides that upon its being filed the auditor may, after due 
notice and hearing, disapprove of the agreement, it would seem that it should be filed 
sufficiently long before it is to take effect to afford the auditor a reasonable oppor- 
tunity to have a hearing after due notice as to whether it should be approved and 
determine whether it should be approved. 

There was ample time between the end of the disastrous five-year period and 
August 2d last for this, had plaintiffs availed themselves of it. But the question 
as to how long the written agreement is to be filed before it takes effect is not 
necessarily before us for determination. It is sufficient that what plaintiffs claim 
answers thereto was filed after, and not before, it took effect. The provision limits 
the hearing, if the written agreement is filed, to whether it is contrary to law or 
to public policy. It would seem that an agreement calling for an increase which 
yields more than a reasonable profit is contrary to public policy, if not contrary to 
law. Rates that yield such a profit are condemned by the preceding section. 

The plaintiffs cite the decision of the Supreme Court of the United States in 
the case of Interstate Commerce Commission v. Cincinnati Ry. Co., 167 U. S. 479, 
17 S. Ct. 896, 42 L. Ed. 243, and other authorities, in support of the position that 
power on the part of state officials to fix or regulate rates is not to be implied. It 
must be expressly conferred. Our conclusion that the auditor has power to pass 
on an agreement calling for an increase in rates is not based on an implication, 
but on the express requirement of the statute. 

[3] Taking the meaning of this provision to be as we have construed it, is it 
valid? It is essential that it be so, in order that noncompliance therewith shall 
effect the legality of the increase. In the case of German Alliance Ins. Co. v. 
Lewis, 233 U. S. 289, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A. 1915C, 1189, it was 
held that the business of fire insurance is so far affected with a public interest as 
to justify legislative regulation of its rates. See, also, the case of Merchants’ 
Liability Co. v. Smart, 267 U. S. 126, 129, 45 S. Ct. 320, 69 L. Ed. 538. Such be- 
ing the law, we know of no reason why a statutory provision requiring that an 
agreement entered into by insurance companies, calling for an increase in their 
rates from what they have theretofore been, which is to put into effect by a special 
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agency created by them for that purpose, shall, before they are so put in effect, 
be filed with a state official, is not valid. 

We do not understand plaintiffs to contend otherwise. In their bills plaintiffs 
claim that, if the statutory provision in question leaves the making of an increase 
to the arbitrary disapproval of the auditor, without process, hearing, or right of 
plaintffs to be heard, it is in violation of the first section of the Fourteenth Amend- 
ment. This is undoubtedly true. But such is not its character. It does not permit 
of an arbitrary disappoval, and it provides for notice and hearing before there 
can be a disapproval. It must be taken that the auditor will give a fair hearing 
after due notice, and that he will not disapprove unless the facts require that he 
should do so, and his action is subject to court review. The plaintiffs are entitled 
to rates which will yield a reasonable profit, and there should be no disposition any- 
where to deny them such rates. 

It is suggested that the provision that the agreement shall not be in force and no 
right shall be based thereon after service of a copy of the order as herein pro- 
vided is unconstitutional, notwithstanding the provision for a court review of the 
order, in that it contemplates that the rates called for in the agreement may not be 
charged and collected pending such review, and if they are charged and collected 
during that time plaintiffs and their agents would be subject to the penalties im- 
posed by section 762b34, which are so severe as to deter them from charging and 
collecting them. 

The decision in the case of Oklahoma Operating Co. v. Love, 252 U. S. 331, 
40 S. Ct. 338,64 L. Ed. 596, is cited in support of this position. Assuming this to 
be a true construction of the provision, and that such is the law, it does not follow 
therefrom that the requirement that a copy of the written agreement shall be filed 
with the auditor before it goes into effect is also unconstitutional. It is, at least, 
legally possible that the auditor may not disapprove the agreement. He may approve 
it or he may let it go into effect by not disapproving it. Plaintiffs will not suffer 
any injury unless he does disapprove it. 

The motions for interlocutory injunctions are therefore overruled. As _ to 
windstorm insurance they are overruled, because defendants concede that plain- 
tiffs are entitled to the increased rates as to such insurance, and disclaim any in- 
tention to interfere with them. 

Donahue, District Judge, concurs. 


HARTFORD FIRE INS. CO. v. JONES. (No. 2487.) 
(Supreme Court of Arizona. Oct. 28, 1926.) 
250 Pacific Reporter. 


1. INSURANCE. ry 

When fire insurance policy on personalty contains provision that it shall be 
void upon personalty being incumbered by chattel mortgage, such incumbrance is 
good defense in action to recover on policy. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

4. INSURANCE. ; ; ; 

Chattel mortgage on grocery stock held to constitute “lien” and “incumbrance” 
within fire policy voiding same; “incumbrance” being defined as a burden or charge 
on property, and a “lien” as a charge on property for payment of a debt or duty. 

(For other cases, see Insurance, Dec. Dig. § 330[2].) 


Appeal from Superior Court, Maricopa County; Dudley W. Windes, Judge. 

Action by Lloyd F. Jones against the Hartford Fire Insurance Company. From 
a judgment for plaintiff, defendant appeals. Reversed and remanded, with instruc- 
tions. 

W. W. Hindman, of Los Angeles, Cal., and White & McMurchie, of Phoenix, 
for appellant. 

oe Bennett, Gust, Smith & Lyman and R. M. Butler, all of Phcenix, for 
appellee, 

Lockwoop, J. On the 25th day of July, 1923, John K. Akers was a merchant 
residing in Flagstaff, Ariz., and running a grocery known as the “Cash ‘N’ Carry 
Store.” On that date he and his wife executed a chattel mortgage to Lloyd F. 
Jones, hereinafter called plaintiff, as security for the payment of the $3,500, the prop- 
erty mortgaged being described as follows: 

“All that certain grocery store located in the premises known as No. 6 Leroux 
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street, Flagstaff, Ariz., consisting of all stock, fixtures and appurtenances appertaining 
thereto and any and all stock or fixtures that may be added thereto. * * *” 

On the 12th day of July, 1924, the Hartford Fire Insurance Company, a corpora- 
tion, hereinafter called defendant, issued to Akers a fire insurance policy covering 
the following described articles: “Then owned by the said John K. Akers while 
located and contained in the storeroom at No. 8 on the. east side of North Leroux 
street in block 149, Sanborn map, p. 9, in the town of Flagstaff, Arizona, to wit, 
merchandise of every description, consisting principally of groceries and store fur- 
niture, fixtures and equipment’”—it being admittedly the same property as that cov- 
ered by the mortgage. ‘The policy contained, among other things, this provision: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the subject of insurance be personal property 
and be or become incumbered by a chattel mortgage. * * *” 

On November 9, 1924, the property so insured was damaged by fire, and Novem- 
ber 11th Akers assigned his interest in the policy to plaintiff. Proof of loss was 
made, but on December 4th the defendant in writing denied all liability under the 
policy, and thereafter plaintiff commenced this action in the superior court of Mari- 
copa county. The defendant set up as a defense the execution and delivery of the 
chattel mortgage as aforesaid, claiming it to be a breach of the conditions of the 
- policy of insurance which rendered the latter void. The matter was tried on a stipu- 
lation of facts substantially as above, with the addition that it was agreed the amount 
of the damage to the property was $1,810.20, and that if the statutory penalty and 
attorney’s fee provided by paragraph 3441, R. S. A. 1913 (Civil Code), should be 
payable at all under the law and the facts, the penalty would amount to $271.53 and 
the attorney’s fee to $300. On September 14, 1925, the trial court entered judgment 
against defendant for the amounts above set forth, and, a motion for new trial 
having been overruled, an appeal was taken to this court. 

[1] There is no question that under the law of this state when a policy of fire 
insurance contains a provision of the nature above quoted, and substantially all of the 
property covered by the insurance policy is incumbered by a chattel mortgage, the 
policy is void and the insurer can set up the incumbrance as a good defense in an 
action to recover on it. A®tna Ins. Co. v. Itule et al., 25 Ariz. 446, 218 P. 990. 

[2] Nor, indeed, does plaintiff deny this to be the rule. He contends, however, 
first, that to void the policy the mortgage must cover substantially all of the property 
insured; and, second, since the mortgage in question expressly includes a stock of 
goods, wares, and merchandise exposed for sale to the general public in the regular 
course of business, it is so far void under the provisions of paragraph 4125, R. S. A. 
1913 (Civil Code), or, if not void as between the parties, nevertheless is not an 
“incumbrance” upon that part of the property insured, and therefore not within the 
condition of the policy above set forth. 

Paragraph 4125, supra, reads as follows: 

“Every mortgage, deed of trust or other form of lien attempted to be given by 
the owner of any stock of goods, wares or merchandise daily exposed to sale, in 
parcels, in the regular course of the business of such merchandise, and contemplating 
a continuance of possession of said goods and control of said business, by sale of 
said goods by said owner, shall be deemed fraudulent and void.” 

We know of no other Code with a provision exactly like the one quoted above, 
but defendant contends the decisions of the Supreme Court of California on a 
statute covering the same subject are in point. Plaintiff, on the other hand, insists 
the California law is so different that the cases from that state are not applicable. 
Section 2955 of the Civil Code of California, as originally enacted, reads as follows: 

“What Personal Property May Be Mortgaged.——Mortgages may be made upon 
all growing crops, including grapes and fruit,‘and upon any and all kinds of personal 
property, except the following: * * * 

“(3) The stock in trade of a merchant. * * *” 

In construing this statute the Supreme Court of California in the case of Tregear 
v. Etiwanda W. Co., 76 Cal. 537, 18 P. 658, 9 Am. St. Rep. 245, said: 

“The property involved here is not of the class upon which a chattel mortgage, 
as defined by statute, may be given. It may, however, as between the parties, be 
mortgaged. * * * It would, of course, under our statute, have been void as to 
creditors and subsequent purchasers in good faith for a valuable consideration, but 
there are no such persons here complaining.” 

And this decision was followed in the case of Works v. Merritt, 105 Cal. 467, 
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38 P. 1109. The statute was later amended in California to make it read, “Mortgages 
may be made upon the following personal property and none other, * * *” (St. 
1895, p. 57), the stock in trade of a merchant being excluded, and the court thereafter 
in the case of McLeod v. Barnum, 131 Cal. 605, 63 P. 924, held: 

“It is contended that the mortgage was of personal property—and of personal 
property not enumerated in’ Civil Code, section 2955—and for that reason void even 
between the parties. * * * It is said that by the amendment of 1895 to the Civil 
Code, section 2955, after the words ‘mortgages may be made upon the following 
personal property,’ the words ‘and none other’ were added, and that since the amend- 
ment a mortgage of personal property not enumerated is absolutely void even between 
the parties. We do not think such is the law, neither do we think the Legislature 
intended any such consequence. It would require very plain and imperative language 
to convince us that the Legislature intended to prevent parties from making a mort- 
gage upon any personal property, as between themselves, where the rights of no 
third parties are involved. * * * A law that would prohibit competent parties 
from making a valid contract as between themselves, where no rights of third 
parties intervene and no public policy is violated, would be a very serious infringe- 
ment of the right of making contracts.” 

And the same ruling was made in the case of Perkins v. Maier & Zobelein 
Brewery, 133 Cal. 496, 65 P. 1030. : 

We are in full accord with the Supreme Court of California in its statement 
that “a law that would prohibit competent parties from making a valid contract as 
between themselves, where no rights of third parties intervene and no public policy 
is violated, would be a very serious infringement of the right of making contracts,” 
and, further, that it would “require very plain and imperative language to convince 
us that the Legislature intended to prevent parties from making a mortgage upon 
any personal property, as between themselves, where the rights of no third parties 
are involved.” Indeed, there is grave doubt as to whether, if the statute must have 
the construction placed upon it by plaintiff, it is constitutional. As is well said in 
the case of Ex parte Hayden, 147 Cal. 649, 82 P. 315,1 L. R. A. (N. S.) 184, 109 
Am. St. Rep. 183: 

“Tt has come to be well recognized that the liberty and the pursuit of happiness, 
in which the individual is protected by the Constitution of the United States and of 
the state, apply as fully to his right of contract, his right to follow a legitimate 
vocation untrammeled by unnecessary regulations, as it does to the freedom of 
arrest or restraint of his person. * * * The right of the state to impose burdens 
upon such property where the business is legitimate and innocuous, in other words, 
to regulate harmless vocations, is found in the police power alone. [Citing cases.] 
The police power, deriving its existence from the rule that the safety of the people 
is the supreme law, justifies legislation upon matters pertaining to the public welfare, 
the public health, or the public morals, [Citing cases.] 

“But the Legislature, under the guise of police regulations, cannot enact laws 
which do not pertain to one or the other of these objects, and which impose onerous 
and unnecessary burdens upon business and property. * * * ‘This principle is 
stated very forcibly in the case of Mugler v. Kansas, 123 U. S. 661, 8 S. Ct. 273, 
31 L. Ed. 205, in the following language: “The courts are not bound by mere forms, 
nor are they to be misled by mere pretense. They are at liberty—indeed, are under 
a solemn duty—to look at the substance of things whenever they enter upon the inquiry 
whether the Legislature has transcended the limits of its authority. If, therefore, 
a statute purporting to have been enacted to protect the public health, the public 
morals, or the public safety has no real or substantial relation to those objects, or is 
a palpable invasion of rights secured by the fundamental law, it is the duty of the 
courts to so adjudge, and thereby give effect to the constitution.”’ The propositions 
here enunciated have received the sanction of all the courts, and may not be 
gainsaid. * * *” 

[3] While there may be cases wherein the Legislature under the police power 
can prohibit and make void, even as between the parties, certain classes of contracts 
innocent in themselves, yet such cases are so rare that. every presumption is against 
the Legislature having intended so to do, unless in the clearest and most explicit 
language it has so stated, and if under any reasonable construction we can hold that 
such was not its intention, it is our duty to adopt that view if possible, and to save 
the statute, rather than to approve a contrary theory and perhaps be under the pain- 
ful necessity of declaring it unconstitutional. 
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Examining the section in question, it is obvious that its purpose is to protect 
the innocent purchaser of merchandise exposed to sale in the regular course of busi- 
ness from taking it subject to a hidden and superior lien. A law effectuating this 
purpose is of course well within the police power, but every protection intended 
to be given by the law is subserved by holding a mortgage of such a nature to be 
void only as against innocent third parties, and the very use of the word “fraudu- 
lent” in the section would seem to imply that it was the rights of such third parties 
only which the Legislature was attempting to protect. We therefore are of the 
opinion that, under the provisions of paragraph 4125, supra, the mortgage in ques- 
tion was a chattel mortgage valid as between the parties. 

[4] But it is contended that, notwithstanding this, the mortgage is not, within 
the meaning of the policy, an “incumbrance,” so it does not render the latter void. 
We have held in the recent cases of Central Finance Corp. v. Norton-Morgan Com. 
Co., 23. Ariz. 517, 205 P. 810, and Brown v. Schwab, 27 Ariz. 457, 233 P. 593, 39 
A. L. R. 150, that a chattel mortgage does not pass title but is merely a lien. Now 
an incumbrance, as defined by Webster, is “a burden or charge upon property; a 
claim or lien upon an estate which may diminish its value,” and a lien is defined as 
“a charge on property for the payment of a debt or duty, and for which it may be 
sold in discharge of the lien.”” 5 Words and Phrases, 4144. 

It is evident that if the chattel mortgage in question was good as between the 
parties it was, within the definitions above quoted, a lien and an incumbrance. The 
mere fact that other superior rights might, under some circumstances, attach to the 
property no more affects its being such than the existence of a prior mortgage 
divests a junior one of that character. And an instrument of this nature is un- 
doubtedly within the spirit of the clause in the insurance policy. As was stated in 
Etna Insurance Co. v. Itule, supra: 

“Aside from the ipse dixit of the statute that such means shall work a for- 
feiture of the contract, it is perhaps worth noting that these provisions are not 
based upon the mere arbitrary whims of the lawgivers, but have their source in 
sound reason, and are based upon the necessities of the insurance business. “The 
purpose of these provisions is to prevent a party who holds an undivided or con- 
tinent, but insurable, interest in property from appropriating to his own use the 
proceeds of a policy taken upon the valuation of the entire and unconditional title, 
as if he were the sole owner, and to remove from him the temptation to perpe- 
trate fraud and crime.’ Groce v. Phcenix Ins. Co., 94 Miss. 201, 48 So. 298 [22 
L. Re A. CN. S.) Z2}.” 

A lien which was good merely as between parties would afford the same temp- 
tation to the owner as one valid as to all persons. So long as he knows he has 
=_ a partial interest in the property, it matters not to him to whom the balance 
belongs. 

For the foregoing reasons, we hold that the chattel mortgage in question was 
valid as between the parties, and an incumbrance upon the personal property insured, 
and therefore its existence was a good defense in an action upon the policy. The 
judgment of the superior court of Maricopa county is reversed and the cause re- 
manded, with instructions to enter judgment for appellant. 

McAllister, C. J., and Ross, J. concur. 


JETNA INS CO.' v. SPILLERS. No. 16990.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 23, 1926.) 
134 Southeastern Reporter 791. 
INSURANCE 


Where insurer issued and delivered policy and accepted premium note, it waived 
policy provision that it should be valid only when signed by local agent, and there 
was no failure of consideration for note. 

(For other cases, see Insurance, Dec. Dig. §§ 141[1], 187[3].) 

Error from Superior Court, Taylor County; C. F. McLaughlin, Judge. 

Suit by the AZtna Insurance Company against T. J. Spillers. Judgment for 
defendant, and plaintiff brings error. Reversed. 

Homer Beeland, of Reynolds, for plaintiff in error. 

John B. Guerry, of Montezuma, for defendant in error. 

Svllabus Opinion by the Court. 

STEPHENS, J. Where an insurance company issued and delivered a policy of 
insurance and accepted in payment of the premium a promissory note of the in- 
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sured, showing that its consideration was the identical policy, the insurance company 
will be held to have waived the provision of the policy that it should be valid only 
when signed by the local agent, and a plea of failure of consideration was no de- 
fense to a suit upon the note. See, in this connection, Rogers v. American National 
Ins. Co., 145 Ga. 570, 89 S. E. 700; Massachusetts Benefit Life Association v. 
Robinson, 104 Ga. 256 (4), 30 S. E. 918, 42 L. R. A. 261; Darsey v. Insurance 
Co. of North America, 32 Ga. App. 458, 123 S. E. 622. The defendant having 
recovered a verdict, the court erred in overruling plaintiff’s motion for a new trial. 

Judgment reversed. 

Jenkins, P. J., and Bell, concur. 


MACON COUNTY ‘ASS’N OF FARMERS’ MUT. FIRE INS. CO. OF 
GEORGIA v. SLAPPEY. (No. 17025.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 18, 1926.) 
134 Southeastern Reporter 834 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO AUTHORIZE INFERENCE THAT 
HOUSE, FOR LOSS OF WHICH SUIT WAS BROUGHT, WAS ONE 
OF HOUSES COVERED BY POLICY. 

In this action upon a fire insurance policy, the evidence authorized the inference 
that the house, for the loss of which the plaintiff sued, was one of the houses 
covered by the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—IN ACTION ON POLICY FOR LOSS OF HOUSE BY 
FIRE, EVIDENCE HELD NOT, AS MATTER OF LAW, TO SHOW 
VIOLATION OF TERMS OF POLICY, AND HENCE ERRORS OF 
uae THEREON WERE HARMLESS (CIV. CODE 1910, §§ 2475, 

The evidence failed, as a matter of law, to show any violation of the terms of the 

policy, either express or implied. Any errors of the charge of the court upon this 

subject were therefore harmless. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Error from City Court of Oglethorpe; R. L. Greer, Judge. 

Suit by George H. Slappey against the Macon County Association of the 
Farmers’ Mutual Fire Insurance Company of Georgia. Judgment for plaintiff, and 
defendant brings error. Affirmed. 

M. Felton Hatcher, of Macon, and Jno. M. Greer, of Oglethorpe, for plaintiff 
in error. 

John B. Guerry, of Montezuma, for defendant in error. 

Bett, J. George H. Slappey brought suit against the Macon County Associa- 
tion of the Farmers’ Mutual Fire Insurance of Georgia, a corporation, upon a policy 
of fire insurance. The policy and the application attached described as the subject- 
matter of the contract three houses, as follows: 

“C1] F house, located 2 miles N. Marshalville, used as tenant, made -of wood, 
cover of wood, with three rooms, good condition. * * * [2] F house, located 150 
yards W. No. 1, used as tenant house, made of wood, cover of wood, with three 
rooms, good condition. * * * [3] F house, located 150 yards W. No. 2, used as 
tenant house, made of wood, cover of wood, with three rooms, good condition. * * *” 

Each house was insured for $400. The suit was for the loss by fire of house 
No. 2. The defendant, in its answer, denied: 

“That any of the property covered by said policy was or has ever been de- 
stroyed, and states here and now that the building which the petitioner claims was 
destroyed was not and has never been covered by the policy of insurance men- 
tioned.” 

The remainder of the answer was a mere general denial of the material 
allegations of the plaintiff’s petition. 

The company, by its name and by the form of the particular contract, appears 
to have been organized as a mutual companv mainly for the purpose of insuring 
farm property or the property of farmers. The policy provided that the company 
and the insured should be governed by the by-laws. A copy of the by-laws was 
attached to the petition and contained the following provisions: ; 

“(4] No building shall be taken into this company within any town or city, 
unless said building is made of metal, stone, or brick, and covered with metal, 





Fire] Macon County Ass’n of Farmers’ Mut. Fire Ins. Co. v. Slappey 37 


and is at least 100 feet from the property of a neighbor, and if made of wood 
and covered with metal it shall be 150 feet, and if both made of wood and covered 
with wood it shall not be less than 200 feet from the building of a neighbor. 

“[5] The agent may take into this company dwellings, barns, and contents 
(except seed and lint cotton), and outbuildings, household goods of all descriptions, 
farming utensils, including pleasure carriages, harness, and implements usually kept 
m barns. The agent can insure live stock; also churches and schoolhouses. 

“[6] Should any member desire to take out insurance on cotton, or any goods 
stored in buildings insured in this company, said goods being such as this company 
does not insure, then shall said member at once notify the agent or director, who 
shall suspend both the insurance and the liability to assessment to the same on such 
building until said policy expires, when the building shall again be reckoned on 
the association as before without additional charge to the owner.” 

“Debarred from Insurance.—Ginhouses, sawmills, any house that has steam 
power in it, stores, contents of stores, houses with stick and dirt chimneys, houses 
in town as per section 4, no cotton in the seed or bale.” 

No other provisions either of the policy itself or of the by-laws are here ma- 
terial. At the trial the jury found a verdict in favor of the plaintiff. The de- 
fendant made a motion for a new trial, which was overruled, and it excepted. 

[1] 1. The contention that the policy did not cover the particular house seems 
to be based upon the theory that the house was a storage house and not a tenant 
‘ house, or that the description of the property in the policy did not include the 
house destroyed. The evidence shows that at the time the policy was issued the 
plaintiff had on his farm only three houses of three rooms each, located gener- 
_ally, but not exactly, as stated in the policy. There were at the time only four 
houses in all on the place; the fourth being “a small house about half a mile up 
toward Ft. Valley.” The plaintiff testified that the house for the loss of which 
he sued “was not built like the other two” mentioned in the policy; “it was built 
without a chimney and was divided into two compartments,” and he used it both 
as a tenant house and as a storage house. He would have peach pickers sleeping 
in the house during peach season. He used it “for storage sometimes and for 
tenants sometimes.” 

A contractor, introduced as a witness for the plaintiff, testified that he built 
the house in question, and that it was known as a “shotgun house. being about 
20 by 36 feet,” and that it had “two partitions in it, making three separate 
compartments. It had a window in each and some windows in the back. It could 
be used as a tenant house and as a storage house.” It had no front porch and was not 
ceiled. “The door was a large one and could be slided back. The steps were 
movable.” 

The secretary of the insurance company, introduced as a witness for the de- 
fendant, testified that he looked at the “burned house,” and that it was “not either 
of the houses described in the insurance policy.” Another witness testified for 
the defendant as follows: 

“A building which is 22 by 36 feet, with a large sliding door, no front porch, 
with three compartments with no door between them, and with no chimney, is not 
a tenant house. I am familiar with tenant houses as they are usually built.” 

There is nothing in the evidence to show whether er not the house was occu- 
pied by tenants at the time the policy was written. There was evidence to the 
effect, however, that the agent who wrote the policy did so after viewing the 
particular house with the others described in the policy and himself filled out 
the application. > 

We think the above evidence was sufficient to authorize, if not to demand, 
the inference that the house in question was covered by the policy. The thing 
insured was not a tenant house, but an “F house,” described in part as being used 
as a tenant house. The insurer does not suggest that any other house was meant. 
Even if that part of the description referring to the use may have been false or 
incorrect, enough remained to identify the property, and, where this is true, 
the false part of the description will not be considered. 13 American & Eng. 
Ency. of Law (2d Ed.) 118; 26 C. J. 87. : : 

[2] 2. Although the defendant did not plead it, a further contention made 
under the evidence was that the plaintiff had violated the terms of the policy by 
putting the property to a prohibited use. The court, in the charge to the jury, sub- 
mitted this contention as a defense, and several portions of the charge dealing with 
this subject are assigned as error. Since the defendant filed’ no plea raising such 





38 The Insurance Law Journal, Vol. 68 [Jan., 1927 


issue, the court was not required to notice this contention in charging the jury, 
but, the evidence having gone in without objection and the court having charged 
the jury thereon, absence of a proper plea will not matter in this court, where the 
answer could have been amended to allow the evidence. Under the record, however, 
we think there was no evidence to sustain the defense claimed, and that, if the court 
committed errors in the instructions with reference thereto, the defendant was not 
harmed. In this view it is unnecessary to pass upon the correctness of the various 
excerpts assigned as error. 

The plaintiff testified that he had stored in the house farm produce, including 
cotton, at various times during the life of the policy. He did not know whether 
any such produce was in the house at the time of the fire or not, but did not “think 
there was.” One or more witnesses for the defendant testified to having seen the 
ashes soon after the fire, and that some were “in the shape of cottonseed.” This 
is the evidence upon which the defendant bases the contention that the terms of the 
policy were violated. The provisions of the by-laws quoted above only prohibit 
the insurance of cotton and the insurance of a building in which insured cotton is 
stored. The statement in the application that the house was being used as a tenant 
house was merely descriptive and referred to present use. It did not constitute a 
warranty against a different use. 26 C. J. 194, 203. There is no express provision 
either in the by-laws or in the policy against the mere storing of cotton in any 
building insured. But section 2482 of the Civil Code (1910), provides that: 

“Any change in the property, or the use to which it is applied, without the 
consent of the insurer, whereby the risk is increased, voids the policy.” 

And it would seem that the provisions of this section should be considered as 
impliedly written into the policy, and that if they were violated the company 
would not be liable. It therefore becomes necessary to determine from all the sur- 
rounding facts and circumstances what character of use was contemplated by the 
policy. As is indicated above, the company did not insure a-tenant house but an 
“F house.” From the various provisions of the policy and the character of the 
contracts usually written by the company and the extraneous evidence, we should 
say that an “F house” is prima facie a farmhouse. This court will take judicial 
cognizance of the custom of farmers to store cotton and other farm produce in -any 
outhouse on the plantation having space that may be needed for such purpose, and 
that houses which are at times used as tenant houses may at other times be em- 
ployed as storage houses. Insurers are bound to know the customs of a place where 
they transact business, and will be held to have made their contracts in reference 
thereto. Todd v. German American Insurance Co., 2 Ga. App. 789 (5), 59 S. E. 94. 

The contract of insurance must be construed so as to carry out the true in- 
tention of the parties, and will be interpreted liberally in favor of the object to be 
accomplished. If it is fairly susceptible of two different constructions, the one 
most favorable to the insured will be adopted. Civil Code 1910, § 2475; Johnson v. 
Mutual Life Ins. Co., 154 Ga. 653 (1, 2), 115 S. E. 14. It could not be said that the 
— did not contemplate that cotton would be stored in the particular building. 

oreover, by law 6 would indicate that they actually intended that cotton might be 
stored therein, because it is provided in this by-law that, “should any member desire 
to take out insurance on cotton or any goods stored in buildings insured in this com- 

y, said goods being such that this company does not, insure,” then the company’s 
insurance on such buildings shall be suspended until the expiration of the policy on 
the contents. This, so far as material to this case, can mean nothing except that 
the company would insure a building in which cotton was stored but would not 
insure a building in which insured cotton was stored. 

Even aside from this by-law, we think it was permissible for the insured to 
put the house to any use which was a customary and usual incident to the business 
of farming, and that no other use was shown by the evidence. See Maril v. Conn. 
Fire Ins. Co., 95 Ga. 604 (1), 23 S. E. 463, 30 L. R. A. 835, 51 Am. St. Rep. 102. 
The present case is entirely different in its facts from the case of Alston v. Green- 
wich Ins. Co., 100 Ga. 282, 29 S. E. 266, relied on by counsel for plaintiff in error. 
We conclude that the evidence failed as a matter of law to show the violation of any 
express or implied provision of the policy and that the defendant was never entitled 
to a submission of the case to the jury upon any such theory. All of the assign- 
ments of error on the charge of the court relate to this point and were therefore 
without merit. . : s 

[3] 3. One ground of the motion for a new trial complained that the court 
erred for not postponing the case from Monday until Wednesday, because Mr. 
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Hatcher of counsel for the defendant was engaged in the trial of another and very 
important case in the superior court of Bibb county and for this reason was un- 
able to attend the trial of the instant case on Monday, the day on which it was set 
for trial and on which it was tried. In an affidavit attached to this ground of the 
motion, it was shown that Mr. Hatcher was the defendant’s leading counsel, and 
that a request for the postponement was made and refused. It seems to be undis- 
puted in the record that Mr. Hatcher was the leading counsel, but it is certified by 
the trial judge that this fact was not made known to him at the time the postpone- 
ment was requested, and that he did not know the fact until it was developed in 
the motion for a new trial. The record makes no issue between the judge and the 
attorney on this point. A continuance “will not be granted for the absence of 
counsel attending cases pending in another court, except in the Court of Appeals or 
the Supreme Court.” Austin v. State, 160 Ga. 509 (1), 128 S. E. 791. The case 
had been tried twice already. One trial resulted in a mistrial and the other in a 
verdict for the defendant. The court set aside this verdict on a motion by the plain- 
tiff and later granted the defendant a continuance. At this grant the case was 
put upon terms and set for trial on Monday morning, September 28, 1925. The mo- 
tion to check the case, not to continue it, was made by phone on September 26 or 27. 
Under all the facts appearing in the record, this court cannot hold that the judge 
erred in refusing the request to postpone. 
The court did not err in overruling the motion for a new trial. 
Judgment affirmed. 


FORMAN v. ETNA INS. CO. 
ZETNA INS. CO. v. FORMAN. 
(Nos. 16693, 16793.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 29, 1926.) 
134 Southeastern Reporter, 838. 
(Syllabus by the Court.) 

INSURANCE--WHERE PLAINTIFF PROVED HIS COMPLIANCE WITH 
CONTRACT SETTLING CLAIM FOR INSURANCE LOSS, GRANTING 
OF NONSUIT WAS ERROR. 

The plaintiff having by his evidence proved a compliance with the contract 
sued on, the court erred in granting a nonsuit. 
(For other cases, see Insurance, Dec. Dig. § 668 [14].) 


Error from City Court of Americus; W. M. Harper, Judge. 

Suit by G. M. Forman, for use, etc., aginst the A&tna Insurance Company. 
Judgment for defendant, plaintiff brings errors, and defendant assigns cross-error. 
Reversed on main bill; affirmed on cross-bill. 


This controversy has already been before this court three times. In A®tna Ins. 
Co. v. Griffin, 28 Ga. App. 774, 113 S. E. 224, Mrs. Ella Harris sued, for the use 
of Griffin, upon an insurance policy. It was there held that the contract sued upon 
had been extinguished by a new agreement between Forman and the insurance com- 
pany, which amounted to an accord and satisfaction (this new agreement being 
the contract declared upon in the case at bar), and that the direction of a verdict 
for the plaintifl was error. Next, Mrs. Harris, for the use of Griffin, sued upon 
the new agreement, and this court held that the trial court properly dismissed the 
action, because the rights of Forman under this contract had never been trans- 
ferred. See Harris, for use of Griffin, v. A&tna Ins. Co., 32 Ga. App. 48, 123 
S. E. 27; In Harris, for use etc., v. AZtna Ins. Co, 33 Ga. App. 71, 125 S. E. 597, 
this court adhered to the decision in A=tna Ins. Co. v. Griffin, 28 Ga. App. 774, 
113 S. E. 224, supra. 

In the present case a suit upon the “new agreement” was brought by George 
M. Forman, for the use of C. C. Griffin, against Atna Insurance Company; the peti- 
tion being -substantially as follows: 

(1) Defendant is a foreign corporation with an agent and place of business 
in Sumter County, Ga. 

(2) Defendant was and is engaged in insuring houses and personal property 
against loss by fire. 

(3) On May 16, 1914, the defendant issued to Mrs. Ella Harris its policy of 
insurance No. 3404 for $3,500, thereby insuring a dwelling house for $2,500, the 
furniture therein for $500, a smoke house for $125, a barn for $300 and a buggy 
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house for $75; said insurance being payable to George M. Forman as his interest 
might appear. 

(4) At the time said policy of insurance was issued, the said Mrs. Harris had 
procured from the said Forman a loan of $4,000, and had pledged as security there- 
for lot No. 88 in the Fifteenth district of Worth county, together with the build- 
ings thereon; this being the same lot on which said insured buildings were located. 

(5) On or about February 27, 1919, the said residence was destroyed by fire, 
and the said Mrs. Harris filed a proper proof of loss for $2,500, the amount, for 
which it was insured. This loss the company refused to pay, either to said Mrs. 
Harris or to said Forman. 

(6) On May 5, 1919, said Forman procured a judgment against said Mrs. Harris 
for the debt secured by her security deed. On May 19, 1919, he conveyed said land 
to Mrs. Harris for the purpose of levy and sale, and on October 31, 1919, filed the 
deed for record. The execution issued on said judgment was levied upon the land 
pledged as security for her said debt to Forman, and after proper advertisement 
said land was, on the first Tuesday in December, 1919, before the courthouse door 
in Sylvester, Ga., between the legal hours of sale exposed to sale, when the same 
was knocked off to petitioner for $2,500. 

(7) On November 29, 1919, C. C. Griffin purchased from said Forman his 
interest in and to said land, said judgment and execution issued against said Mrs. 
Harris, and his interest in and to said policy of insurance, with all rights thereunder, 
as well as a transfer of the rights in and to the said Mrs. Harris’ notes secured by 
said deed and insurance policy. 

(8) The sheriff made to C. C. Griffin a deed to said lands purchased by said 

Griffin at said sale; the net proceeds of said sale,.amounting to $2,425, being credited 
on said execution. 

(9) There is still due on said execution the sum of $3,882.64. 

(10) Before the sale of the said ‘property, and pending negotiations regarding 
an adjustment of the loss occasioned by the destruction of said dwelling house by 
fire, the following correspondence occurred between Whipple & McKenzie, as 
attorneys for George M. Forman, and Clarence Ruse, representing A&tna Insur- 
ance Company: 

(a) Letter dated October 13, 1919, fromm Clarence Ruse to Whipple & 
McKenzie, as follows: 

“I have discussed this matter with Mr. Leone, and while we do not ordinarily 
feel that it is the: part of an insurance company to conie into a claim of this kind 
until actually called upon to so do, we do feel that in justice to your good selves 
that we can take the position in this loss that we will make up any deficit up to 
the face of our policy, as between the price brought by the land and the claim of 
Mr. Forman. We feel that you, representing Mr. Forman, will exercise due dili- 
gence in making the land bring as much as possible, and we would like to have 
you notify us of the date of this sale, so that, if necessary, we can have a man on 
the ground, and, if we find it expedient, can protect ourselves by bidding on the 
property. Of course, when I refer to the face of the policv, I mean the amount 
covering dwelling itself, and not the amount on household furniture, which is not 
included in the standard mortgage clause.” 5 : 

(b) Letter dated October 27, 1919, from Whipple & McKenzie to Clarence 
Ruse, as follows: J ‘ 

“We beg to acknowledge receipt of yours of the 13th instant touching the 
loss in the above case, and note contents of letter. Under this agreement set 
forth in letter, we will have the property advertised during the month of Novem- 
ber, to be sold on the first Tuesday in December, and shall be glad for you to 
have some one present to look after your interest at the sale, which will have 
to take place at Sylvester, Ga.” 

Said two letters form a contract, as decided by the Court of Appeals, between 
George M. Forman and Etna Insurance Company, by which Forman’s claim 
under said insurance policy with standard mortgage clause attached thereto was 
adjusted. . 

(11) On November 29, 1919, said Forman transferred and assigned to C. 
C. Griffin all rights under said policy, including the adjustment set out in para- 

raph 10 hereof. ; : 

? P12) On November 29, 1919, said Whipple & McKenzie notified the agent of 
the defendant of the sale, and of the transfer and assignment of all said papers 
and rights to C. C. Griffin. 
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(13) In compliance with the request of the defendant and its agent, Clarence 
Ruse, said Forman, through his attorneys, Whipple & McKenzie, did on October 
27, 1919, advise the defendant that said property, deeded to said Forman by said 
Mrs. Harris to secure her said debt to him, would be advertised during the month 
of November, 1919, and would be sold on the first Tuesday in December, 1919, 
at Sylvester, Ga., ‘and invited the defendant to have some one present at the 
sale to look after its interest. 

(14) In the transfer of his rights under said policy George M. Forman 
intended to pass to said Griffin all his rights in the premises, but, inasmuch as 
the courts have held that said policy of insurance, in so far as it affected the 
rights of said Forman, had been satisfied under the contract evidenced by the 
writings set forth in paragraph 10 hereof, and inasmuch as the legal title of 
said contract is still in said Forman, though the equitable interest therein is in 
said Griffin, George M. Forman, for the use of said Griffin, brought this action 
for $2,500 under said agreement set forth in paragraph 10 hereof. 

(15) There is due said Griffin on the execution transferred to him by said 
Forman $3,882.64, besides interest. Said sum exceeds the amount of said insur- 
ance on said dwelling destroyed by fire, and under the terms of said agreement 
between said Forman and said defendant, as set forth in pargaraph 10 hereof, 
defendant is liable in the sum of $2,500, with interest since the sale of said land. 

The plaintiff proved his case as laid, except as to the allegation in paragraph 
10 of the petition that the plaintiff had transferred the “adjustment” as therein 
alleged. At the conclusion of the taking of the plaintiff’s testimony, the trial 
judge granted a nonsuit, upon the theory that the expression, “We feel that you, 
representing Mr. Forman, will exercise due diligence in making the land bring 
as much as possible,” was a material part of the contract, and that the plaintiff 
had failed to show a compliance with this provision of the contract. 

R. L. Maynard, of Americus, for plaintiff in error. 

Jas. W. Smith, of Americus, and King, Spalding, MacDougald & Sibley, 
of Atlanta, for defendant in error. 

STEPHENS, J. (after stating the facts as above). We are of the opinion 
that the above- quoted expression in the letter from the defendant to the plain- 
tiff’s attorneys, which contains the terms of the contract sued upon, and which is 
set out in paragraph 10 of the petition, creates no obligation upon the plaintiff. 
This clause in the defendant’s letter amounted to a mere expression by the de- 
fendant of confidence in the plaintiff’s attorneys. It could not amount to more 
than an invitation from the writer of the letter to the plaintiff’s attorneys to 
obligae themselves or the plaintiff to exercise the diligence referred to. If it 
was such an invitation, it received no response from the plaintiff’s attorneys, as 
in their answer to this letter no reference whatever was made to this suggestion. 
If this suggestion was a part of the defendant’s offer, it was not accepted by 
the plaintiff through his attorneys, and no contract arose between the parties. 
Therefore, if this interchange of letters amounted to a contract, as is conceded 
by both parties to the litigation, this expression in the defendant’s letter cannot 
be considered as a part of the contract, and must be disregarded. It appears, 
therefore, that the court erred in awarding a nonsuit. 

It does not appear from the petition that there has been any former adjudi- 
cation of the matter sued on. The petition set out a cause of action, and was 
good against all of the demurrers interposed. No question as to the sufficiency 
of a plea of res judicata is made by the record. 

Judgment reversed on the main bill of exceptions; affirmed on the cross-bill. 

Jenkins, P. J., and Bell, J., concur. 


PEOPLE ex rel CITY OF CHICAGO v. COMMERCIAL UNION FIRE INS. 
CO. et al. (No. 17068.) 
(Supreme Court of Illinois. = me Denied with Modifications 
153 Northeastern Reporter 488. 

1. INSURANCE—CITY CAN COMPEL AGENT OF FOREIGN INSURANCE 
CORPORATION BY MANDAMUS TO FILE REPORT OF GROSS 
PREMIUMS RECEIVED FOR FIRE INSURANCE EFFECTED THERE- 
IN (SMITH-HURD REV. ST. 1925, c. 24, § 669; FIRE, MARINE AND 
INLAND NAVIGATION INSURANCE ACT OF 1869 {LAWS 1869, pp. 
220, 228], §§ 22, 30). 

City can compel agent of foreign fire insurance company by madamus to file 
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report of gross premiums received for fire insurance effected, or agreed to be 

effected, therein under act of July 1, 1895 (Smith-Hurd Rev. St. 1925, c. 24, § 669), 

and ordinances pursuant thereto, providing for license fee for fire department 

based on gross receipts; making of such return being a condition to doing busi- 

ness, in view of Fire, Marine and Inland Navigation Insurance Act of 1869, 
(For other cases, see Insurance, Dec. Dig. § 23.) 


7. INSURANCE—CITY’S RIGHT TO COMPEL AGENT OF FOREIGN IN- 
SURANCE CORPORATION TO REPORT GROSS PREMIUMS FOR 
FIRE INSURANCE EFFECTED THEREIN IS “PUBLIC RIGHT,” UN- 
DER STATUTE AND ORDINANCES PROVIDING FOR LICENSE FEE 
BASED THEREON FOR FIRE DEPARTMENT, AND IS NOT BARRED 
BY LACHES (SMITH-HURD REV. ST. 1925, c. 24, § 669). 

Right of city to compel agent of foreign insurance company to report gross 
premiums for fire insurance effected therein is a public right, since act of July 1, 
1895 (Smith-Hurd Rev. St. 1925, c. 24, § 669), and ordinances pursuant thereto, 
providing for license fees for fire department based on such receipts, assumed that 
permission to do business has been secured, and maintenance of fire department ° 
constitutes public purpose; hence not barred by laches. 

(For other cases, see Insurance, Dec. Dig. § 23.) 


8. INSURANCE—CITY CAN BY MANDAMUS COMPEL AGENT OF FOR- 
EIGN INSURANCE CORPORATION TO REPORT GROSS PREMIUMS 
FOR FIRE INSURANCE EFFECTED THEREIN, UNDER STATUTE 
PROVIDING FOR LICENSE FEE BASED THEREON FOR FIRE DE- 
PARTMENT, WHERE FALSE REPORTS HAD BEEN FILED. 

City can be mandamus compel agent of foreign insurance company to file re- 
ports of gross premiums received for fire insurance effected therein, under statute 
and ordinance providing for license fee based thereon for fire department, notwith- 
ones he had already made false reports, since false reports do not comply with 
the act. 

(For other cases, see Insurance, Dec. Dig. § 23.) 


10. INSURANCE—AGENT OF FOREIGN INSURANCE COMPANY CAN 
BE COMPELLED BY MANDAMUS TO REPORT GROSS PREMIUMS 
FOR FIRE INSURANCE EFFECTED IN CITY UNDER STATUTE 
PROVIDING FOR LICENSE FEE BASED THEREON FOR FIRE DE- 
PARTMENT, NOTWITHSTANDING SUBSEQUENT AMENDMENT 
TO ORDINANCE CHANGED RATE CHARGED. 

City can be mandamus compel agent of foreign insurance company to file re- 
ports of gross premiums for fire insurance effected therein, under statute and or- 
dinances providing for license fee based thereon for fire department, for years pre- 
ceding amendment to ordinance changing rate to be paid, since rate to be levied is 
not involved. 

(For other cases, see Insurance, Dec. Dig. § 23.) 


11. INSURANCE—UNDER STATUTE PROVIDING FOR LICENSE FEE 
FOR CITY FIRE DEPARTMENT ON GROSS PREMIUMS FOR FIRE 
INSURANCE EFFECTED THEREIN, FOREIGN INSURANCE COM- 
PANY IS ENTITLED TO CREDIT FOR PREMIUMS ACTUALLY RE- 
ace . CANCELED POLICIES (SMITH-HURD REV. ST. 1925, 
c. 24, § 669 
Under Smith-Hurd Rev. St. 1925, c. 24, § 669, providing that foreign insurance 

company shall report to city gross premiums for fire insurance effected therein, 

and shall pay to city for fire department sum not exceeding 2 per cent. of “gross 
receipts,” the company is entitled to credit for amount of premiums actually re- 
turned on cancellation of policies. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

13. INSURANCE—UNDER STATUTE PROVIDING FOR LICENSE FEE 
FOR CITY FIRE DEPARTMENT ON GROSS PREMIUMS ON FIRE 
INSURANCE “EFFECTED OR AGREED TO BE EFFECTED IN CITY,” 
FOREIGN INSURANCE COMPANY IS NOT REQUIRED TO REPORT 
PREMIUMS ON oa RTY OUTSIDE CITY (SMITH-HURD REV. 
ST. 1925, c. 24, § 669.) 

Under Smith-Hurd Rev. St. 1925, c. 24, § 669, providing that foreign insurance 
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company shall report to city gross premiums on fire “insurance effected and agreed 
to be effected in the city,” and shall pay to city for fire department sum based thereon, 
company is not required to report premiums on risks taken on property outside the 
city. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


14. INSURANCE—UNDER STATUTE PROVIDING FOR LICENSE FEE 
FOR CITY FIRE DEPARTMENT ON GROSS PREMIUMS ON FIRE 
INSURANCE EFFECTED THEREIN, FOREIGN INSURANCE COM- 
PANY IS NOT REQUIRED TO REPORT PREMIUMS ON POLICIES 
COMBINING FIRE AND MARINE INSURANCE (SMITH-HURD REV. 
ST. 1925, c. 24, § 669.) 

Under Smith-Hurd Rev. St. 1925, c. 24, § 669, providing that foreign insurance 
company must report to city gross premiums on fire insurance effected therein, and 
pay to city license fee on such receipts for benefit of fire department, company is 
not required to report premiums on policies combining fire insurance and marine 
insurance. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


Appeal from Circuit Court, Cook County; Philip S. Sullivan, Judge. 

Petition by the People, on the relation of the City of Chicago, for a writ of 
mandamus against the Commercial Union Fire Insurance Company and another. 
Petition dismissed, and relator appeals. Reversed and remanded. 

Francis X. Busch, Corporation Counsel, Leon Hornstein and Bulkley, More 
& Tallmadge, all of Chicago (Clair E. More, C. Paul Tallmadge, and Hiram T 
Gilbert, all of Chicago, of counsel), for appellant. 

Bates, Hicks & Folonie and Silber, Isaacs, Silber & Woley, all of Chicago, for 
appellees 

Stone, C. J. The appellant filed a petition for a writ of mandamus against 
the Commercial Union Fire Insurance Company and H. C. Eddy to require Eddy 
to file a verified and true report of the gross premiums for fire insurance received 
by him as agent of the insurance company in the city of Chicago from March, 
1896, to the year ending July 1, 1919, as required by act of July 1, 1895, requiring 
that all foreign fire insurance companies shall report premiums received for any in- 
surance effected or agreed to be effected in the city (Smith’s Stat. 1925, p. 429), 
and pursuant to an ordinance passed in 1896 under the provisions of said act, 
which ordinance for the years 1896 to 1899 provided that the license fee be 1 per 
cent. of the gross receipts of fire insurance premiums, and which by amendment in 
1899, effective thereafter throughout the period involved, fixed the license tax to be 
imposed at 2 per cent. The petition alleged the agency of Eddy, and that during 
all the time from the year 1896 to the year 1919, both inclusive, he omitted and re- 
fused to correctly report premiums for fire insurance risks and hazards on property 
outside ‘the city; that he deducted and omitted from his report a sum equal to 
amounts paid by the company to other companies for reinsuring its risks, and de- 
ducted and omitted premiums received for fire insurance, when that insurance was 
incorporated in and a part of its marine insurance, and deducted from his report 
premiums returned on canceled policies. It appears from the petition that Eddy 
made reports for the years embraced within the petition, purporting to comply with 
the act, but which reports are alleged to have been false and incorrect, and not 
in compliance with the statute for the reasons above set out. Both the insurance 
company and Eddy demurred to the petition. The circuit court sustained the de- 
murrrer of appellee Eddy, and dismissed the petition of appellant without passing 
on the demurrer of the insurance company. 

The following points are urged by appellee: First, whether mandamus will 
lie in a case of this character; second, whether in this case the city is barred of its 
action by laches; third, whether the city can require by mandamus the filing of a 
new report when one has been filed; fourth, whether the amendment to the ordi- 
nance in 1899 destroyed the right of the city as to reports for years preceding 
such amendment; and, fifth, what premiums should be reported. This last ob- 
jection does not go to the whole petition but only to the particular items to be 
included in the report. 

1] This is not an action for the recovery of a license fee levied, but to force 
the filing of the report of premiums as required by statute. The act on which this 
petition is based provides that all corporations, companies, and associations not 
incorporated under the laws of this state, which are engaged in any city, town, or 
village in effecting fire insurance, shall pay to the treasurer of the city, town, or 


. 





44 The Insurance Law Journal, Vol. 68 [Jan., 1927 


village, for the maintenance, use, and benefit of the fire department, a sum not ex- 
ceeeding 2 per cent. of the gross receipts received by the agency in such town, city, 
or village. The act also provides that— 

“Every person who shall act in any city, town or village as agent or other- 
wise for or on behalf of such corporation, company or association, shall, on or before 
the fifteenth day of July of each and every year, render to the city, town or village 
clerk a full, true and just account verified by his oath of all the premiums which, 
during the year ending on every first day of July preceding such report, shall have 
been received by him, or any other person for him in behalf of any such corpora- 
tion, company or association, and shall specify in said report the amounts received 
for fire insurance.” 

The act also provides that such agent shall pay the amount fixed by the ordinance 
of the village as chargeable against the companies, corporations, or association repre- 
sented by such agent. 

It was decided in People v. Kent, 300 Ill. 324, 133 N. E. 276, that mandamus 
is a proper remedy to compel the city agent of a foreign fire insurance company to 
make a report of the receipts of his agency to the proper officers for purposes of 
taxation. The act there under consideration was section 30 of the Fire, Marine and 
Inland Navigation Insurance Act of 1869 (Laws 1869, p. 228). The question there 
decided, however, was whether an agent of a foreign insurance company doing 
business in Illinois can be compelled by mandamus to make returns of the amount 
of net receipts of his agency. It was there held that such foreign corporation 
could do business in the state only upon the terms and conditions imposed by the 
Legislature; that, the duty to report net receipts having been placed upon the agents 
of foreign insurance companies by the act, mandamus would lie to compel the per- 
formance of such duty. This reason and decision apply to the case at bar. While this 
petition is filed under a different act of the Legislature, by section 22 of the act 
of 1869 (Laws 1869, p. 220) it is made unlawful for any agent of a foreign in- 
surance company to transact business for his company without procuring a certifi- 
cate of authority stating that the company had complied with all the requisitions 
of the act of 1869. Section 30 of that act provides that nothing in the act contained 
should be construed to prohibit cities having an organized fire department from 
levying a tax or license fee, not exceeding 2 per cent, on the gross receipts of a 
foreign fire insurance agency operating in such city, which tax or license fee was to 
be used exclusively for the support of the fire department of the city. The act of 
1895 is for this latter purpose, and explicitly requires that the return be made by the 
agent of the company. 

[2-4] It is argued that the statute of limitations has run. It will, however, 
be noted that this is a consideration of the sufficiency of the petition on demurrer. 
The statute of limitations can be relied upon only by plea. Moreover, this action, as 
we have already intimated, is not for the collection of money, but to — the filing 
of a report of premiums. The statute of limitations, therefore, has no place in 
the discussion of this case. 

[5, 6] But it is contended that the people have indulged in laches; that they 
have slept on their rights, and therefore are not entitled to this writ. Time does 
not run against the people in respect to the exercise of their governmental rights 
and powers. Close v. City of Chicago, 257 Ill. 47, 100 N. E. 215; Mecartney v. 
People, 202 Ill. 51, 66 N. E. 873; Shirk v. City of Chicago, 195 Ill. 298, 63 N. E. 
193; Catlett v. People, 151 Ill. 16, 37 N. E. 855; Lee v. Town of Mound Station, 
118 Ill. 304, 8 N. E. 759; Logan County v. City of Lincoln, 81 Ill. 156; City of 
Alton v. Illinois Transportation Co., 12 Ill. 38, 52 Am. Dec. 479. It is recognized 
that, when acting in a private capacity, a municipality may be subject to the lapse 
of time. City of Chicago v. Dunham Towing and Wrecking Co., 246 Ill. 29, 92 
N. E. 566, 32 L. R. A. (N. S.) 245, 20 Ann. Cas. 426; Brown v. Trustees of 
Schools, 224 Ill. 184, 79 N. E. 579, 115 Am. St. Rep. 146, Ann. Cas. 96; School 
Directors v. School Directors, 105 Ill. 653; County of Piatt v. Goodell, 97 Ill. 84; 
Ramsay v. County of Clinton, 92 Ill. 225. 

The question then arises whether or not the right of the city of Chicago in 
this case is a private right, or one incident to governmental duty. Appellee con- 
tends that it is a private right arising out of a contract, and argues that it has, 
in effect, been so held by this court in cases arising on the application of section 
30.of the’ act of 1869, requiring that insurance agents list their net proceeds for 
taxation purposes. It is argued that the rule concerning appellee’s duty in this 
case should be that, since such duty is a contractual one, which affects the private, 
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and not the public, rights of the city, the latter is subject to laches in the matter 
of enforcing the performance of that duty. Appellant, on the other hand, contends 
that the people seek only to carry out a public duty, and that contractual relation- 
ship between the city and the insurance company exists. 

{7] In determining whether or not the right to have these premiums reported 
is a public or private one, it becomes important to examine the source of that right 
and whether or not it exists by acceptance or other act, either of the city or the in- 
surance company. It will be seen, on consideration, that the right does not arise out 
of any act on the part of the city or election on the part of the insurance company, 
but the duty to make this report is established by the act of the General Assembly, 
and a refusal or failure to discharge that duty is by the act made punishable 
by fine or imprisonment. Regardless of whether the right to have the net pro- 
ceeds of insurance agencies listed under section 30 of the act of 1869 is, or is 
not a contract right, the right of the city in this case has in it none of the ele- 
ments of a contract. It arises out of the act of 1895, and not out of the ordi- 
nance of the city. While it is true the ordinance must be passed in order to de- 
termine the rate of license to be levied, yet the report is provided for in the 
act of 1895, and by it required to be made. That act does not grant permission to 
the insurance company to do business in this state or in the city, but proceeds on 
the theory, as does the ordinance involved in this case, that such permission has been 
secured. The act of 1895, while a part of the general scheme of which the act of 
1869 is also a part, is independent of any of the provisions of that statute. The 
ordinance is but a reiteration of the act in that respect. While the ordinance must 
specify the rate of the license fee, we are not concerned with that rate, nor the 
collection of the license fee in this case. The petition is based on the act. The pur- 
pose is a public purpose. The maintenance of fire departments is the exercise of 
the police power delegated by the state:for the benefit of the public generally, and 
not alone the city in its private capacity. The exercise of the police power is not 
delegated to cities for the purpose of their private benefit, but for the safety, health, 
and general welfare of the public. 

Counsel urge that by the provisions of the statute the license fees, when collected 
shall be paid to the firemen’s pension fund, and are therefore not for a public pur- 
pose. This is a misconception of the act. It contains no requirement that the fees 
shall be so used. It authorizes the use of the fees for that purpose, but also speci- 
fies that they shall be paid over for the use and maintenance of the fire department. 
The maintenance of the fire department is a public purpose, and the right of the city 
to have these premiums reported is a public right. In Hartford Fire Ins. Co. v. 
City of Peoria, 156 Ill. 420, 40 N. E. 967, it was held that an ordinance similar to 
the one under consideration here did not purport to grant or authorize permission 
to do insurance business in the city of Peoria, but, on the contrary, assumed that 
such authority already existed. The right of the city of Chicago in this case being 
a public right, laches may not be imputed against it, and this objection to the peti- 
tion cannot be sustained. Appellee’s first point cannot be sustained. 

[8, 9] It is also contended that, since reports were made by Eddy for the years 
involved, he cannot be required to again make reports for those years. The petition 
clearly avers that the reports made were false, specifying the items omitted, and that 
they did not give a true return of the premiums. The demurrer admits the truth 
of these averments. The making of a false report cannot be said to be a com- 
pliance with the act. The duty remains to render a report as required by the act. 
Appelle would, of course, be entitled to credit for payments made under reports 
filed. 

[10] Appellee urges that the amendment of the ordinance in 1899 destroyed 
the right of the city to a report for the years preceding that amendment. The only 
change in the ordinance by that amendment was that affecting the rate to be paid. 
Neither the provisions of the statute nor the ordinance requiring this report have 
been changed. The insurance company would, of course, be entitled 'to have fees 
levied at the rate specified by the ordinance in effect during the year covered by the 
report. As stated, we are not concerned here, however, with the rate to be levied. 
The objection cannot be sustained. ; ‘ 

[11] It is also urged that appellee should not be required to report premiums, 
where a portion thereof has been returned through cancellation of policies. Appellant 
concedes that appellee is entitled to credit for such portion of unearned premiums 
as is actually returned, but the petition avers, and the demurrer admits, that the in- 
surance company does not return all of the unearned premiums but first deducts 
therefrom all taxes and assessments paid on the entire premiums and that the amount 
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so deducted should be considered as premiums not returned. It was held by this 
court in German Alliance Ins. Co. v. Van Cleave, 191 Ill. 410, 61 N. E. 94, in con- 
struing the act of 1899, that the 2 per cent, tax imposed by that act on insurance 
premiums did not apply to premiums actually returned through policy cancellation. 
The contention that an insurance company may be credited with premiums returned 
only as the same are measured by the money actually returned will be sustained. 
Such actual deductions should be shown on the report of premiums received for 
the year. 

{12, 13] It is also urged that appellee should not be required to report premiums 
received on insurance risks taken on property whose situs is outside the city. In 
People v. Barrett, 309 Ill. 53, 139 N. E. 903, it was held that the municipality where 
the agency is located should have the benefit of the tax provided by section 30 of 
the Fire and Marine Insuranc Act of 1869 on the business done by a foreign fire 
insurance company through the agency existing in that municipality. It was in that 
case also held that a local agent may make his return through a general agent, but 
that the return of the general agent should be made to the taxing authorities of the 
municipality, where the local agency is located, in order that such municipality may 
have the benefit of the tax to be derived from such net receipts. Appellant says in 
its brief that appelle, not having argued this point, should be considered to have 
abandoned it. It is argued by appellant, and, whether appellee has briefed the ques- 
tion or has ignored it, the question is here for our decision. 

The act of 1895 provides that cities and villages are empowered to prescribe the 
amount of tax or license fee to be fixed, not in excess of 2 per cent, “and at that 
rate such corporations, companies and associations shall pay upon the amount of 
all premiums which, during the year ending on every first day of July, shall have 
been received for any insurance effected or agreed to be effected in the city, 
town or villages, by or with such corporation, companies or associations respectively.” 
Whether the appellee should be required to report premiums received on risks 
taken on property outside of the city of Chicago depends in a large measure up- 
on the construction to be given to the language, “any insurance effected or agreed 
to be effected in the city.” If it be construed as providing that the receipt of 
insurance premiums from risks taken outside the city shall be considered as ef- 
fecting insurance or agreeing to effect insurance in the city, then the report by 
such agency must cover all premiums received from within the state, regardless 
of the more specific situs of the property. If, on the other hand, insurance is con- 
sidered as effected, or agreed to be effected, at the situs of the property, the act 
can apply only to insurance on property located in the city, for the reason that 
the insurance must’ be effected, or agreed to be effected, in the city. If the latter 
be not the reasonable construction to place on the act there appears to have been 
no reason for placing the language in the statute, for the Legislature needed to 
provide only that all premiums received during the year be reported. By such lan- 
guage the meaning contended for by appellant would have been plain. We are of 
the opinion that “insurance effected, or agreed to be affected, in the city” refers to 
the location of the risk rather than the place of making the contract. 

Appellant argues that the construction given to section 30 of the act of 1869 
in the Kent and Barrett Cases should be applied here. This is a misconception of 
those cases. The license fees to be levied under the act of 1869 are for a different 
purpose. Under that act such fees are to be levied as property taxes are levied, and 
are to be used for general municipal purposes The purpose of the levy of the 
license fees under the act of 1895 is to maintain the fire department of the city, 
where the insurance agency is located. The fire department protects the risks 
of the fire insurance company in such city, and is a direct benefit to the insurance 
company. It does not protect such risks outside the city, and is therefore of no 
benefit to the insurer of such property. There could, therefore, appear to be no 
reason why ,an insurance company should pay the license tax on the premiums 
received for risks situated beyond the protective influence of the city fire depart- 
ment. The Kent and Barrett Cases, supra, in nowise hold contrary to this view. 
The license fee here is of an entirely different character and for a specfiic pur- 
pose, limited in extent to the confines of the city. Appellee’s contention that he 
should not report premiums on risks taken on property outside the city where the 
agency is located will be sustained. 

[14] It is also urged that the act requiring this report does not apply to pre- 
miums collected for fire insurance on policies combining such insurance with that 
covering loss by the perils of navigation, where such policy is covered by one 
premium. We think this contention also should be sustained. The act of 1895, 
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by the language of its title, applies only to foreign fire insurance companies, and 
we think it is intended to apply to contracts of marine insurance, though they may 
involve insurance against fire, unless the premiums for fire insurance can be 
separately specified. 

or the reason given, it was error to sustain appellee’s demurrer. For this 
error the judgment is reversed, and the cause remanded, with direction to overrule 
said demurrer, and to rule appellee to answer. 
Reversed and remanded, with directions. 


TOFFENETTI v. MELLOR et at. (No. 17315.) 
(Supreme Court of Illinois. Oct. 28, 1926.) 
153 Northeastern Reporter 744. 

2. INSURANCE—AGREEMENT IN PROOF OF LOSS THAT PAYMENT OF 
CLAIM TO INSURER’S LOCAL AGENTS SHOULD BE SETTLEMENT 
THEREOF HELD NOT BINDING ON INSURED. 

Agreement in proof of loss prepared by adjuster, whereby insured agreed that 
payment of claim to insurer’s local agents should be settlement thereof, held not bind- 
ing on insured, where agents were not employed by insured to collect the claim, and 
adjuster was not authorized to bind such agent to pay the claim. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4. INSURANCE. 

Acts of general agents for insurer were acts of insurer. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

8. INSURANCE. 

Where manner and medium of payment is not specified in contract of insurance, 
legal obligation of payer is to pay debt in accordance with usual and customary manner 
and through usual and customary medium of making such payments in the ordinary 
course of such business. 

(For other cases, see Insurance, Dec. Dig. § 599.) 

9. INSURANCE. 

Transfer of money by insurer in foreign country to its general agents in this 
country in payment of claim of insured did not constitute a payment to insured, since 
it was simply a transfer of the fund from insurer to itself. 

(For other cases, see Insurance, Dec. Dig. § 599.) 

10. INSURANCE. 


Proof of loss under insurance policy, having been prepared by insurer’s local 
agents, must be construed most strongly against them. 


(For other cases, see Insurance, Dec. Dig. § 550.) 


Appeal from Third Branch of the Appellate Court, First District, on Appeal 
from Municipal Court of Chicago; John J. Rooney, Judge. 

Assumpsit by Dario L. Toffenetti against J. W. D. Mellor and others. The judg- 
ment of the municipal court for the plaintiff was affirmed by the Appellate Court 
= * App. 330), and defendants appeal on certificate of importance being allowed. 

rmed. 

pee. Wire & Cobb, of Chicago (Charles L. Cobb, of Chicago, of counsel), for 
appellants. 

Millard R. Powers and Gesas & Leonard, all of Chicago, for appellee. 

Hearp, J. Appellee brought an action of assumpsit in the municipal court of 
Chicago against appellants. The case was tried without a jury, the issues found for 
appellee, judgment entered upon the finding for $3,461.67 and costs, and an appeal 
taken to the Appellate Court for the First District, which court affirmed the judgment 
of the trial court and allowed a certificate of importance and an appeal to this court. 

Appellee’s claim was based on a contract of insurance with appellants insuring 
appellee against loss of rents of certain premises in the city of Chicago in considera- 
tion of a named premium paid, proof of loss made in accordance with the direction of 
appellants, and failure of appellants to pay $3,461.67 of the claim. Appellants filed an 
affidavit of*merits, in which the issuing of the policy of insurance, the loss covered 
by the policy, and the furnishing of proof of loss were not denied, but they alleged 
in defense of the suit that plaintiff agreed in the proof of loss that defendants might 
make settlement of the claim with W. W. Barton & Co., and that Barton & Co. might 
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make settlement thereof with Duffin & Co., and that such settlement should be a 
sufficient discharge of defendants’ liability on account of the loss, and that in accord- 
ance with such authorization appellants paid the amount of appellee’s claim to Barton 
& Co., and Barton & Co. in turn paid the amount to Duffin & Co. for the use and 
benefit of appellee, and that upon such payment being made appellants were discharged 
from their liability to appellee. 

There is no substantial dispute as to the facts between the parties. The payments 
were made as alleged by appellants, but Duffin & Co. failed to make payment to 
appellee, and the sole question involved is whether such payment to Barton & Co. and 
= & Co. to Duffin & Co. released appellants from their liability upon the 

icy. 

- The appellee sustained a loss amounting to $4,948.72. Thereafter appellants’ 
adjuster had a proof of loss drawn up and mailed to appellee. Appellee went to the 
office of the adjuster, taking with him the blank proof of loss. The blank was then 
filled out by the adjuster, who, according to his own testimony, then presented it to 
appellee and told him that it would be necessary for him to sign that particular proof 
of loss if he wanted to get his money. Appellee then signed the proof of loss, which 
contained, among other things, the following printed matter: 

“I hereby make claim upon the insurers hereunder in the sum of $——— in full 
and final settlement of loss and/or damage referred to, and hereby authorize Messrs. 
W. W. Barton & Co. to collect this claim, and I agree that settlement in account with 
them and by them with Messrs. Duffin & Co. shall be a sufficient discharge to the 
underwriters and Messrs. W. W. Barton & Co.” 

The proof of loss was then turned over to appellants’ adjuster and the policy 
retained by appellee. The proof of loss was dated May 2, 1923. Appellee, not having 
received payment of his loss, on September 25, 1923, wrote appellants,.and in reply 
thereto received a letter from their London brokers, dated October 12, 1923, in which 
he was for the first time informed that appellants claimed that the loss had been 
settled in June by a credit to Duffn & Co. Appellee’s cause of action is clearly estab- 
lished unless payment in the manner claimed to have been made constitutes a defense 
in a court of law. 

[1-3] Appellee contended in the court below and contends in this court that the 
statement contained in the proof. of loss that settlement with Barton & Co. and by 
them with Duffin & Co. should be a sufficient discharge to the underwriters was with- 
out consideration and made solely for the benefit of appellants, and is not binding 
on appellee. The trial court in its finding of facts so found, and the Appellate Court 
having affirmed the judgment of the trial court, such finding of facts cannot be 
inquired into in this court unless there is no evidence in the case upon which to base 
the same. Neither Duffin & Co. nor Barton & Co. were employed by appellee as 
agents, brokers, or otherwise to collect this claim. When appellee signed the proof 
of loss it did not constitute a contract between the parties that the money should be 
paid to Barton & Co. for Duffin & Co. There was not at that time any contract, 
other than the policy of insurance, that the money should be paid at all. The adjuster 
was not authorized to bind appellants to pay the claim. The proof of loss particularly 
stated that the preparing of the same by the adjuster was not a waiver of any rights 
of appellants. The adjuster was required to make a recommendation to the insurer 
in’ London, England, as to the allowance of the claim, but no one in this country 
had authority to allow it or to bind the insurer as to the amount to be allowed, but 
the proof of loss, with the recommendation of the adjuster, was subject to the approval 
of the insurer in London. Even after the approval of the claim the authorization was 
not a contract, as it was not binding on appellants. They could, if they saw fit, not- 
withstanding this statement, acquit themselves of liability by paying the money them- 
selves directly to appellee or by paying it to him through the medium of some bank 
or other agency. It did not constitute a novation, as it lacked the requisites of a nova- 
tion. There was no mutual agreement among all the parties concerned for the dis- 
charge of a valid existing obligation by the substitution of a new valid obligation, or 
a like agreement for the discharge of the debtor to his creditor by the substitution of 
a new creditor. The debt from appellants to appellee was not extinguished thereby, 
and it does not appear from the evidence that Duffin & Co. ever knew of i# and agreed 
to become personally liable to appellee for the debt. 

[4] Our attention is called by appellants to a line of cases holding that where the 
assured leaves the policy of insurance with a broker for collection and the insurer pays 
the loss to the broker, the insurer is discharged from liability even though the broker 
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fails to pay the assured. These cases have no application here. Appellee did not give 
his policy to Duffin & Co. or Barton & Co., as brokers, for collection. He had no 
dealings with either of them in that regard prior to the proofs of loss, but retained 
the policy himself and made the proof of loss himself. Duffin & Co. were not his 
brokers. They were the agents and representatives of appellants in Chicago, to whom 
the premiums were required by the policy to be paid and the only persons to whom 
they could be paid. The binder for the insurance by its terms required the signature 
of Duffin & Co. to give it validity. The policy was subject to cancellation at any time 
by Duffin & Co., and they did cancel it on May 24, 1923, by a writing in their own 
name and not in the name of appellants. The policy was not assignable “without the 
consent of the insurers in writing, bearing the signature of Duffin & Co. or their repre- 
sentative authorized in writing.” It was also subject to the condition that the insurer 
was not liable for any claim unless notice was given in writing to Duffin & Co. within 
30 days after loss. The evidence shows that appellants were general agents for the 
insurer in Chicago. Their acts in the premises were therefore the acts of the insurer. 

[5-7] A valid obligation to pay can only be defeated in a court of law when the 
evidence shows payment or a valid release of the obligation. A valid release must be 
based upon a consideration before it can be efficacious in a court of law. Where the 
promisor receives no benefit and the promisee suffers no detriment, the whole trans- 
action is in its nature a nudum pactum. 

[8] Appellants cite Williston on Contracts (vol. 1, p. 121), to the effect that: 

“If a debtor does something more or different in character from that which he 
was legally bound to do, this is sufficient consideration for promise. Accordingly, if 
a debtor pays his debt, or part of it, before it is due, in a medium of payment different 
from that for which he was bound, or at a different place, or to someone other than 
the creditor, the consideration is sufficient to support a promise by the creditor.” 

This rule, however, cannot avail appellants. They did not do anything more or 
different in character from that which they were legally bound to do. The claim was 
not paid before due. It was not paid at a different place or in a medium of payment 
different from that for which appellants were bound. The policy did not specify the 
manner of payment or the medium through which the payment was to be made. The 
insurer was in London, England, and appellee in Chicago. It could not pay appellee 
personally without crossing the ocean and at great inconvenience, and this method 
of payment was, of course, not contemplated by the parties in making the contract of 
insurance. The manner of payment and the medium of payment not being specified 
in the contract of insurance, then the legal obligation of the payor is to pay the debt 
in accordance with the usual and customary manner and through the usual and cus- 
tomary medium of making such payments in the ordinary course of such business. 
Van Buren, the representative of appellants in making the adjustment of loss, called 
as a witness by appellants, testified that the practice followed by Lloyd’s Underwriters 
of London in the settlement and payment of losses was, that the adjuster, after getting 
the signed proof of loss, prepared a written report, which he sent to the office of 
Duffin & Co. with the understanding that they were to send it to Barton & Co., with 
the further understanding that Barton & Co. were to present the adjuster’s report and 
the signed proof of loss to the underwriters whose name appeared on the policy, and 
that so far as he knew that procedure was followed 1n this case; that the underwriters, 
after receiving the adjuster’s report, would authorize Barton & Co. to pay that 
claim and charge their account; that Barton & Co. would thereupon pay Duffin & Co., 
and that Duffin & Co. were in turn to pay the insured; that that was the usual practice 
followed in adjustments, and that so far as he knew it was followed in this case. Pay- 
ment was not made to some person other than the insured. 

[9, 10] The transference of money from the insurer in London to its general 
agents in Chicago did not constitute a payment to appllee. There was simply a transfer 
of the fund from the insurer in London to itself in Chicago. Payment of a debt by a 
debtor to a creditor cannot be made by paying it to the debtor himself. It does not 
appear that in so doing any attention was paid to the wording of the proof of loss 
or any reliance placed thereon. The usual practice was followed in making adjust- 
ments, and by reason of the language in the proof of loss appellants suffered no 
detriment and appellee received no benefit. This document, having been prepared by 
appellants, must be construed most strongly against them. The trial and appellate 
courts did not err in holding that appellee was not precluded from recovering by 
reason of anything contained in the proof of loss. 

The judgment is affirmed. 

Judgment affirmed. 
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In RE HACKBART et at. (No. 37428.) 
(Supreme Court of Iowa. Oct. 26, 1926.) 
210 Northwestern Reporter 544. 


INSURANCE—SECOND MORTGAGEE, BUYING AT FORCLOSURE SALE 
UNDER SECOND MORTGAGE, AND REDEEMING FROM _ FORE- 
CLOSURE OF FIRST MORTGAGE, WAS ENTITLED TO INSURANCE 
UNDER POLICY PAYABLE TO FIRST MORTGAGEE, AS ITS INTER- 
EST MIGHT APPEAR. 

Second mortgagee, buying at foreclosure of second mortgage, and later redeeming 
from execution sale under foreclosure of first mortgage, was entitled to insurance 
under policy payable to first mortgagee, as its interest might appear, as against per- 
sonal representative of mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from District Court, Washington County. D. W. Hamilton, Judge. 

This is an agreed case in equity to determine the right to the proceeds of a cer- 
tain policy of fire insurance. The court ordered the fund paid to the holder of a 
sheriff’s deed. From such decree this appeal is prosecuted. The facts appear in the 
opinion. Affirmed. 

Eardley Bell, Jr., of Weltman, and Edmund D. Morrison, of Washington, Iowa, 
for appellant Fisher. 

Livingston & Ejicher,.of Washington, Iowa, for appellee, Farmers’ Mut. Ins. 
Ass’n. 

Henry Negus, of Iowa City, for appellee Hackbart. 

FaviL_E, J. Hackbart owned a farm, which he sold and conveyed by warranty 
deed to Fisher. Fisher is now deceased, and his administratrix is one of the parties to 
this action. Fisher assumed a mortgage to the Northwestern Mutual Life Insurance 
Company for $12,000, which was outstanding on said premises and a first lien thereon. 
He gave Hackbart a second mortgage on said premises in the sum of $15,160. The 
first mortgage contained a provision that, “so long as any part of the debt hereby 
secured remains unpaid,” the mortgagor will keep the buildings insured against 
loss by fire. The second mortgage likewise contained an insurance clause requiring 
the mortgagor to keep the buildings insured in'some good company for the benefit 
of the mortgagee. Fisher obtained an insurance policy from the Farmers’ Mutual 
Insurance Association of Washington County, Iowa, in October, 1920. A rider was 
attached to this policy, making the insurance payable to the first mortgagee, the 
Northwestern Mutual Life Insurance Company, as its interest may appear. In October, 
1922, Hackbart brought an action to foreclose the second mortgage. This proceeded 
to decree and sheriff’s sale and on February 5, 1923, the land was sold at sheriff’s 
sale to Hackbart for the full amount due‘on the mortgage. Suit to foreclose the first 
mortgage was begun in August, 1923, and sheriff’s sale under said foreclosure occurred 
on November 5, 1923. The mortgagee, the Northwestern Mutual Life Insurance 
Company, bid the full amount due on its decree at said sheriff’s sale, and received 
sheriff’s certificate. In August of 1924, Hackbart, as the owner of the sheriff’s certifi- 
cate of sale under the foreclosure of the second mortgage, redeemed from the execu- 
tion sale under the foreclosure of the first mortgage. On October 14, 1923, the building 
covered by the insurance policy was burned. The insurance company admits its liability 
for the loss, and has paid the sum into court for the use of the party entitled thereto. 

The Northwestern Mutual Life Insurance Company, having been paid in full under 
the redemption effected by Hackbart from the foreclosure sale, makes no claim to the 
insurance, and the question for determination is whether Hackbart is entitled to the 
proceeds of the insurance, or whether the estate of Fisher is entitled thereto. Sheriff’s 
deed was issued to Hackbart under his sheriff’s certificate on February 5, 1924. 

It is the contention of the appellant that a contract of insurance is a strictly per- 
sonal contract between the insured and the insurer, and that the administratrix of 
Fisher’s estate, under the facts stated, is entitled to the proceeds of said insurance. 

It is undoubtedly true that it is the English rule that an insurance policy is a per- 
sonal contract between the insurer and the insured, and that, in event of loss, the 
amount payable under the insurance policy belongs solely to the insured. We recently 
had occassion to consider this question in the case of Brady v. Walsh, 200 Iowa, 44, 
204 N. W. 235, 40 A. L. R. 603, and it is unnecessary that we repeat the discussion 
therein contained or again review the authorities. Our holding in said case is against 
the contention of the appellant herein that the contract of insurance is wholly a 
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personal one between the insurer and the insured. We held in said case, which was 
an action in equity by the vendee of real estate under an executory contract of sale 
of real estate to recover insurance money paid to the vendor for the loss of buildings 
upon the premises, that the vendee was entitled to recover, and we expressly refused 
to follow the English doctrine. 

In the case at bar Hackbart secured a sheriff’s certificate of sale under the fore- 
closure of the second mortgage. Fisher made an attempt to redeem from this fore- 
closure, and it ripened into a sheriff’s deed. Hackbart was, in quite a proper sense, 
an involuntary purchaser of the premises. He was compelled to redeem from the 
foreclosure of the first mortgage to save his rights, and this he did. He had at least 
an equitable interest in the premises. As a redemptioner from the foreclosure of the 
first mortgage, Hackbart stood in at least as favorable a position toward the out- 
standing insurance on the premises which had been secured by Fisher as though he 
were a vendee of Fisher. It is argued that the redemption by Hackbart under his 
sheriff’s certificate from the sale under the first mortgage was an extinction of the 
debt of Fisher to the Northwestern Mutual Life Insurance Company for which the 
insurance on the building was but additional security, and that, the debt having been 
wiped out by the redemption made by Hackbart, the latter cannot keep the security, 
to wit, the insurance policy, alive for his benefit. But such is not exactly the situation. 
Hackbart’s redemption from the foreclosure of the first mortgage was made under the 
statute. It is true that he paid the full amount of the debt that was due the insurance 
company to effectuate his redemption, but he held the property under his redemption, 
subject to the further right of redemption on the part of the mortgagor Fisher. 
Fisher made no attempt to redeem. After the foreclosure sale under the first mort- 
gage, Fisher’s rights in the premises were those of a redemptioner under the statute, 
with the right of possession. If he had made such redemption of the premises, he 
would have undoubtedly been entitled to the insurance money. But he made no attempt 
to redeem. The premises at the end of the redemption period were depreciated by 
destruction of the burned building. The insurance money in a proper sense, repre- 
sented the buildings so destroyed. That money is a’ fund now in the hands of a court 
of equity. It should in equity take the place of the destroyed building under these 
circumstances. If Fisher had made redemption of the premises, he would have been 
entitled to the insurance money as substitute for the depreciation by reason of the loss 
by fire. Hackbart, as an involuntary purchaser of the premises under his redemption, 
is entitled to the entire premises, a portion of which is represented by the insurance 
fund now in court. Following the reasoning of the Brady Case and the authorities 
therein cited, we see no escape from the conclusion that the decree of the district 


court awarding the said insurance money to Hackbart was correct, and the decree must 
be, and it is, affirmed. 


firmed. 
De Graff, C. J., and Stevens and Vermilion, JJ., concur. 


CONTINENTAL INS. CO. v. BROWN. 
(Court of Appeals of Kentucky. Oct. 8, 1926.) 
287 Southwestern Reporter 16. 

1. INSURANCE. 

Note for insurance premiums, given when policy was issued, held part of trans- 
action, and provision therein for suspension of insurance on failure to promptly pay 
any premium installment is binding, though not in policy. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

Appeal from Circuit Court, Livingston County. 

Action by L. Brown against the Continental Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed, with directions. 

os. S. Laurent and Bruce, Bullitt, Gordon & Laurent, all of Louisville, and C. H. 
Wilson, of Smithland, for appellant. 

Ferguson & Wells, of Smithland, for appellee. 

Turner, C. In October, 1922, ‘appellant issued to appellee a policy of tornado 
insurance on his barn and certain personal property therein for a period of 5 a. 
The premium was to be paid in installments, and the first installment was paid a 
the time the policy was issued, and each yearly installment was thereafter to be paid 
on the Ist of November. At ‘the time of the tornado loss, on the lst of September, 
1925, the yearly installment due the 1st of November, 1924, had not been paid. 
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The tornado policy contained no provision suspending the insurance upon the fail- 
ure to promptly pay the installments; but on the same day the tornado policy was issued 
appellant also issued to appellee a fire insurance policy on the same barn and the same 
personal property for the same length of time, and an installment note was given by 
appellee for the full amount of the premiums payable on both policies for the succeed- 
ing four years. - The tornado policy refers to “extra premiums specified in fire policy 
No. 582,873, if paid when due, and in payment when due of installment on an install- 
ment note.” 


In this action by appellee on the tornado policy for his loss, the defendant, after 
denying the amount of the loss in the first paragraph, alleges in the second paragraph 
that the policy sued on was issued at the same time that a fire policy was issued to 
appellee by appellant upon the same property, and that each policy refers to the other 
and the two policies form a single contract of insurance, and therefore the two should 
be construed together and in connection with each other. It is then alleged that the 
two policies were issued in consideration of a stipulated sum, if paid when due, as 
evidenced by a note covering the installments due on the lst day of November in 1923, 
1924, 1925, and 1926, and further pleads that it is provided in the fire insurance policy: 


“But it is especially agreed that this company shall not be liable for any loss or 
damage that may occur to the property herein insured while any promissory note or 
obligation, or part thereof, given for the premium, remains past due and unpaid.” 

It is then alleged that, pursuant to that provision, the plaintiff executed to defend- 
ant an installment note for the premium on the two policies, “and said note contained 
the same provision and agreement as that above quoted.” 


A reply to this second paragraph was filed, denying that the two policies con- 
tained the contract of insurance, or that the fire insurance policy formed any part of 
the tornado insurance contract, or that the two contracts should be construed together, 
or that the tornado policy was issued subject to the terms or condiions in the fire 
policy, or that the two policies were issued in consideration of a stipulated sum, 
if paid when due, or that by reason of non-payment of any installment defendant was 
not liable for the plaintiff’s loss. But there is no denial that the fire insurance policy 
contains the quoted provision, or that the installment note, which was executed for 
the premiums on both the tornado and fire policies, did not contain the same agreement. 
Thereafter the court, upon the plaintiff’s motion, submitted the case for judgment on 
the pleadings, and a judgment was entered for $475, the amount shown by the proofs 
of loss. The defendant has filed a transcript and entered a motion for an appeal. 


Without considering or passing upon the question whether the two policies should 
be read together as one contract of insurance, or whether a provision of one should 
be read into and become a part of the other, we will pass upon the case as if the 
pleadings merely admitted that the installment note given for the deferred premiums 
on the tornado policy provided that the company should not be liable for any loss or 
damage occurring to the insured property “while any promissory note or obligation, or 
part thereof, given for the premium remains past due and unpaid.” 


{1, 2] Clearly a note given for unpaid premiums on an insurance policy executed 
at the time the policy is issued is a part of the transaction, and any stipulation therein 
providing for a suspension of the insurance upon the failure to promptly pay when due 
any premium installment, is enforceable, and is a part of the contract of insurance, 
as much as if it had been written into the face of the policy. The only difference 
between this case and the case of Continental Insurance Co. v. Stratton, 185 Ky. 523, 
215 S. W. 416, 8 A. L. R. 391, is that the provision for suspension of the insurance 
upon non-payment of deferred premium installments in that case is contained in both 


the = and the installment note, while in this case it is contained in the installment 
note only. 


We apprehend that it can make no difference whether it be contained in one or 
the other, or both, for upon the authority of that case and Continental Insurance Co. 
v. Hargrove, 131 Ky. 837, 116 S. W. 256, it is apparent this court is committed to the 
view that it is a valid provision. The agreement in the note being a part of the contract 
of insurance and being a valid agreement, it is obvious the court erred in entering a 
judgment for the plaintiff for any amount on the pleadings, and in sustaining a de- 
murrer to the second paragraph of the answer. 


The appeal is granted, and the judgment is reversed, with directions to grant 
appellant a new trial, and for further proceedings consistent herewith, 
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PITTSFIELD NAT. BANK y. DYER et at. (Three Cases.) 
(Supreme Judicial Court of Maine. Oct. 21, 1926.) 
134 Atlantic Reporter 689. 
1. INSURANCE. 


Where building, insured by owner, who was mortgagor, burned, and proof of loss 
was made and filed, mortgagee, to establish and enforce lien under Rev. St. c. 53, 
§ 69, need: only give insurer required notice and begin trustee process to enforce lien 
within 60 days after loss. 

(For other cases, see Insurance, Dec, Dig. § 580[2].) 


2. INSURANCE—LETTERS TO INSURER BY MORTGAGEE OF INSURED 
BUILDING AFTER FIRE HELD INSUFFICIENT NOTICE TO ESTAB- 
LISH MORTGAGEE’S LIEN UNDER STATUTE (REV. ST. C. 53, § 69). 
Letters to insurer by mortgagee, after fire, stating that it held two mortgages, 

but not giving name of mortgagor, date of mortgage, correct amount remaining unpaid 

or location of premises, and not stating where or whether mortgages were recorded, 
held insufficient notice under Rev. St. c. 53, § 69, providing for mortgagee’ s lien. 
(For other cases, see Insurance, Dec. Dig. § 580[2].) 


3. INSURANCE—MORTGAGEE WHOSE LIEN AGAINST INSURANCE 
HAS NOT TAKEN EFFECT CANNOT PREVAIL OVER SUBSEQUENT 
MORTGAGEE WHO HAS ESTABLISHED HIS LIEN IN MANNER PRO- 
VIDED, aman gic MORTGAGOR’S CONSENT (REV. ST. 
C. 53, §§ 69, 72). 

Mortgagee whose lien against insurance on mortgaged property has not taken 
effect cannot successfully invoke Rev. St. c. 53, § 72, giving priority according to 
priority’ of mortgages, as against subsequent mortgagee, who has established his lien 
in manner provided by section 69, nor can mortgagor’s consent that funds be paid to 
him destroy other mortgagee’s lien. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

4. INSURANCE. 

Lien of mortgagee of insured property under Rev. St. c. 53, § 69, may be enforced, 
though suit is brought on notes not yet due, in view of section 70. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


5. INSURANCE—STATUTORY ENACTMENT PRECEDING MAKING OF 
NOTE, ADVANCING TIME OF PAYMENT TO EXTENT OF INSUR- 
ANCE ON MORTGAGED BUILDINGS, HELD NOT TO IMPAIR ITS 
OBLIGATION. (REV. ST. C. 53, § 70). 

Statutory enactment (Rev. St. c. 53, § 70), preceding making of note, and advanc- 
ing time of payment fixed by contract to extent of insurance on mortgaged buildings, 
held not to impair its obligation, since such statute reads itself into contract and be- 
comes part of it. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


* On agreed statement from Supreme Judicial Court, Somerset County, at Law. 

Three actions by the Pittsfield National Bank against Vera M. Dyer and another, 
in which the Dominion Fertilizer Company, Limited, intervened. On report on agreed 
statement. Judgments for plaintiff. 

Argued before Wilson, C. J., and Philbrook, Deasy, Sturgis, and Bassett, JJ., and 
Morrill, A. R. J. 

Harry R. Coolidge, of Pittsfield, for plaintiff. 

William H. Gulliver, of Portland, and Gower & Shumway, of Skowhegan, for 
trustees. 

; Gower & Shumway, of Skowhegan, and Wilfred I. Butterfield, of Bangor, for 
claimant. 

Deasy, J. These are three actions at law brought by the same plaintiff against 
the same principal defendant to recover upon the same promissory notes. Three in- 
surance companies are summoned as trustees, one in each case. Except as otherwise 
indicated, the facts in all the cases are the same and the principles of law identical. 
oe breve we are treating the first case as if it were the only one. The others abide 
the result 


By virtue of R. S. C. 53, § 69, a mortgagee has a lien upon insurance policies 
covering the mortgaged property. The lien is made to “take effect” when a statutory 
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written notice is filed with the insurance company. If the mortgagor does not con- 
sent that the sum secured by the policy be paid to the mortgagee, the lien may be 
enforced by trustee process brought within 60 days after a loss. Section 70. 

[1] It is not disputed that the plaintiff bank held a mortgage covering buildings 
situated in Palmyra, Me., owned by Vera M. Dyer, the principal defendant; that the 
buildings were insured by the company joined herein as trustee; that such buildings 
were destroyed by fire; that proof of loss was duly made and filed; that the plaintiff 
gave the notice required by statute to make its lien effectual; and that within 60 days 
after the loss it began this trustee process to enforce it. 

This is all that the law requires to establish and enforce a lien. 

But the Dominion Fertilizer Company, Ltd., intervenes, claiming and showing 
that it holds two mortgages upon the same buildings, both mortgages antedating that 
of the plaintiff, and that it also in writing notified the insurance company of its claims 
and mortgages. The fertilizer company did not bring a trustee process, but somewhat’ 
more than 60 days after the loss filed with the insurance company the mortgagor’s 
written consent that the sum secured by the policy be paid to it, the fertilizer com- 
pany. There is,no contention as between the plaintiff and the principal defendant 
or trustee. The controversy is wholly between the plaintiff and the intervener. 

[2] The fertilizer company contends that it has a lien upon the sum due from 
the insurance company, which lien is paramount to that of the plaintiff. The plaintiff, 
on the other hand, says that the claim of the intervener has not taken effect as a lien 
because the notice given by it to the insurer was not sych a notice as the statute 
requires. 

The notice which the statute prescribes is “a written notice, briefly describing his 
meee estate conveyed thereby, and the sum remaining unpaid thereon.” Rs 


To show conformity to this requirement, the fertilizer company presents two 


letters, as follows: 
“March 16, 1925. 

“Harold A. Fortington, Secretary, Royal Insurance Co., 85 William Street, New 
York City—Dear Sir: You are hereby notified that the Dominion Fertilizer Com- 
pany of Houlton holds first mortgage on the premises of Earl and Vera Dyer which 
were insured by your company, and which premises were destroyed by fire. The 
premises secured by the mortgage were the same that were burned, and the amount 
due under two mortgages owned by the Dominion Fertilizer Company is approximately 
$5,500. I will notify you of the exact amount as soon as I receive it from the com- 


“Kindly advise me when you expect to make payments on this, and whether it 
will be necessary for me to take further steps. 
“Very truly yours, 


“Wilfred I. Butterfield.” 

“March 21, 1925. 
“Harold A. Fortington, Secretary, Royal Insurance Company, 85 William Street, 
New York—Dear Sir: I wrote you on March 16th concerning certain mortgages 
which the Dominion Fertilizer Company hold against Vera M. Dyer and Earl H. 
Dyer. I understand that this premises were burned, and that your company had in- 
surance on same, and I notified you on the 16th of March that we were the mortgagees, 
and should expect payment as far as your insurance would go to cover said mortgage. 
I have figured up the mortgages, and, unless there is some error, there is due to date 


$4,297.37. 

“Very truly yours, 

“Wilfred I. Butterfield.” 

It is conceded that the signer of these letters was duly authorized, and that they 
were sent to, and received by, the proper officer or agent of the insurance company at 
about the dates specified. 

The sufficiency of the notice is not questioned by the insurance company. It is, 
however, not the insurer, but the statutory requirement, that must be satisfied. In 
order to establish a lien, the intervener must show conformity to the statute which 
creates the lien. Knowlton v. Black, 102 Me. 504, 67 A 563. 

The letters relied upon state that the Dominion Fertilizer Company holds and 
owns two mortgages upon the buildings insured, but the letters do not, except inferen- 
tially, name the mortgagor. They do not give the date of the mortgages, nor state 
when, where, or whether they are recorded, nor give any information as to the loca- 
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tion of the mortgaged premises. The first letter approximates, and the second (inad- 
vertently, no doubt) overstates, the amount remaining unpaid. 

The letters may have given to the insurance company all the information required 
for its purposes, but it would be loose construction indeed to hold that they “describe 
the mortgage, the estate conveyed thereby, and the sum remaining unpaid thereon.” 

{3] The intervener having established no effectual lien, it is not necessary to con- 
sider the alleged unseasonableness of the mortgagar’s consent. The plaintift’s estab- 
lished lien can hardly be defeated by the mortgagor’s consent that the funds held by 
the lien be paid tc the intervener who has no effective lien. 

A mortgagee whose lien has not taken effect cannot succe$sfully invoke R. S. C. 
53, § 72, as against another who has established his lien in the manner provided by law. 

[4] Another point remains to be considered. The suit is brought upon certain 
promissory notes, neither of which had by its terms matured at the date of the writ. 

The statute, however, provides that— 

“Judgment may be rendered for what is found due from said company upon the 
policy, notwithstanding the time of payment of the whole sum secured by the mort- 
gage has not arrived.” R. S. C. 53, § 70. 

If the sum due and payable upon the debt at the beginning of the suit exceeded 
the lien, judgment would be rendered for such sum. In this case, however, no part 
had matured at the date of the writ. Judgment must therefore be limited to “what 
is found due from said company,” not exceeding, of course, the amount of the prin- 
cipal defendant’s obligation. There is no controversy about this amount. The prin- 
cipal defendant’s total obligation exceeds the sum for which all the trustees are charge- 
able. The balance of the mortgage debt must remain to be enforced, if necessary, 
by proper process at maturity. 

[5] To advance by enactment subsequent to its date the time of payment fixed by 
a contract would impair its obligation. Randolph v. Middleton, 26 N. J. Eq. 546 
(12 C. J. 1059). 

Not so, however, where, as in this case, the statutory enactment precedes the mak- 
ing of the notes. The statute reads itself into the contract, and becomes part of it. 
Corbin v. Holuehan, 100 Me. 259, 61 A. 131, 70 L. R. A. 568; Phinney v. Phinney, 81 
Me. 450, 17 A. 405, 4 L. R. A. 348, 10 Am. St. Rep. 266. 

{6] The trustee is chargeable for the amount disclosed without interest. “A trus- 
tee is chargeable with interest whenever he receives interest, or when he has ex- 
pressly promised to pay interest, but not when it is recoverable simply as damages.” 
Abbott v. Stinchfield, 71 Me. 214, and cases cited. 

In this case the trustee is not shown to have promised to pay or to have actually 
received interest. 

In No. 1227, Pittsfield National Bank v. Vera M. Dyer and Royal Insurance Com- 
pany, Limited, Trustee: Trustee charged for $2,000. Judgment for plaintiff for 


In No. 1228, Pittsfield National Bank v. Vera M. Dyer and Atlas Assurance Com- 
pany, Limited, Trustee: Trustee charged for $1,100. Judgment for plaintiff for $1,100. 
In No. 1229, Pittsfield National Bank v. Vera M. Dyer and Niagara Fire Insur- 
$1700 Company, Trustee: Trustee charged for $1,100. Judgment for: plaintiff for 


LONG v. AGRICULTURAL INS. CO. 
(Supreme Judicial Court of Massachusetts. Worcester. Oct. 22, 1926.) 


153 Northeastern Reporter 792 
1. INSURANCE. ; 

Oral contract to insure building as of January 30 held to have expired when in- 
surer’s agent delivered written policy dated February 1, which insured accepted with- 
out objection and forwarded to mortgagee of premises. 

(For other cases, see Insurance, Dec. Dig. § 177. 

2. INSURANCE. , 

Insured, who received policy of fire insurance and without request for time to 
examine it sent it to mortgagee of premises on same day, held to have accepted it in 
accordance with its terms, even if he did not read it. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

Exceptions from Superior Court, Worcester County; Phillip J. O’Connell, Judge. 

Action of contract by Morris Long against the Agricultural Insurance Company on 
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a policy of fire insurance. Directed verdict for defendant, and plaintiff excepts. Ex- 
ceptions overruled. 

Edwin G. Norman, Wilfred B. Feiga, both of Worcester, for plaintiff. 

Walter L. Came, of Boston, for defendant. 

Carrot, J. The declaration in this action of contract alleges that the plaintiff 
“had a policy for fire insurance for * * * $1,000,” covering his real estate in Clinton, 
which policy was to expire January 30, 1923; that he entered into an oral contract with 
an agent of the defendant, whereby the defendant agreed to issue a fire insurance 
policy for $1,000 on the said premises in place of the one then expiring, and to place 
said policy from such time “as the policy then in existence was to expire’; that the 
defendant did not place said policy for $1,000 ‘‘on said premises as aforesaid; that 
on January 31, 1923, a fire destroyed the buildings on the premises, to the loss of the 
plaintiff of $908.13. 

The plaintiff testified that in January, 1923, the real estate in question was mort- 
gaged to the Clinton Savings Bank for $31,000; that a policy of insurance in the 
sum of $500, issued to him by the Norfolk Mutual Insurance Company, was deposited 
with the mortgagee; that on or about January 15, 1923, he received a notice from the 
savings bank “on a regular form.” This notice, dated January 15, 1923, stated in 
substance that the policy issued by the Norfolk Mutual Insurance Company, J. T. and 
W. P. Dame, agents, would expire January 30, 1923. It requested the plaintiff to rein- 
sure the property, “making the insurance payable to this bank in case of loss,” and “in- 
struct the agent who renews this insurance that the new policies must be in our hands 
at least 10 days before expiration, otherwise we shall have the property insured and 
decline to receive other renewals.” The plaintiff also testified that on or about 
January 15, 1923, he had a talk with John B. O’Toole, the defendant’s agent; that he 
handed the notice from the bank to O’Toole and said to him, “Here. Mr. O’Toole, take 
care of this policy; it expires on the 30th, and a new policy will be $1,000” ; and O’Toole 
answered, “I will take care of it.” The plaintiff further testified that at some time 
in the same month of January O’Toole handed to the plaintiff’s bookkeeper in his 
(the plaintiff’s) presence, at his store, an insurance policy in an envelope, and said, 
“Here is your policy”; that the plaintiff “did not look into the envelope to see what 
was in it, but knew there was a policy in it, and he caused the same to be sent * * * 
to the Clinton Savings Bank * * * without examining it.” This policy was written 
by the defendant and was dated February 1, 1923. It was in the Massachusetts stand- 
ard form and purported to cover the premises in question against fire, for the sum 
of $1,000, commencing February 1, 1923. 

On cross-examination the plaintiff stated that this policy must have been delivered 
to him on or about January 20, and he sent it to the bank the same day; that when 
O’Toole delivered the policy he presented a bill for $30.40 premium, requesting imme- 
diate payment; that the plaintiff instructed his bookkeeper to send a check for the 
premium “the first of the month.” 

John B. O’Toole testified that the plaintiff came to his office January 22 and said, 
“T want to have you put $1,000 on my block,” and in reply to the question of O’Toole, 
“When do you want it to go on—the first of the month?” the defendant replied, “Yes” ; 
that the plaintiff told him to make the policy payable to the savings bank in case of 
loss ; that there was no talk of the insurance expiring January 30, “or any other day”; 
that the plaintiff did not show him the expiration notice from the bank; that he did 
not know the plaintiff had received such a notice; that the policy was delivered Janu- 
ary 29 and was not inclosed in an envelope; that he said to the plaintiff, “It doesn’t 
go on until the Ist of the month and if you send me check the Ist of the month 
it will be all right.” 

The premises were destroyed by a fire beginning about 2:45 o’clock on the morn- 
ing of January 31. The fire was well under control by 6 o’clock that morning, but it 
burned for three days at intervals. The largest part of the damage was done before 
noon of February 1, 1923. The Norfolk Mutual Insurance Company policy was re- 
newed by the Dame agency, and later the plaintiff collected insurance under this policy 
of renewal, and also $27,000 from other insurance companies. The plaintiff received 
a notice, dated January 31, of the cancellation of the policy of the defendant. In the 
superior court a verdict was directed for the defendant and the plaintiff excepted. 

[1, 2] According to the plaintiff’s testimony of his agreement with O’Toole, he 
was to have a new policy of insurance in the sum of $1,000, O’Toole agreeing to take 
care of it, and the plaintiff delivering to O’Toole the notice showing that the Norfolk 
Mutual Insurance Company’s policy expired January 30. He admitted that when 
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O’Toole delivered the policy, O’Toole said, “Here is your policy.” Even if the 
plaintiff did not examine the envelope, he must have known it contained the policy he 
had contracted for, and he dealt with it as his own. He knew it was a policy of 
insurance, and caused it to be sent, on the same day he received it, to the Clinton 
Savings Bank. 

On these facts the plaintiff cannot recover. The oral contract no longer subsisted 
when the written contract of insurance was delivered to the plaintiff. The written 
- policy was received by the plaintiff without objection and forwarded by him to the 

mortgagee. The previous obligation under the oral contract was completed by per- 
formance when the policy was delivered, and, as shown by his acts, accepted by him. 
The result of this transaction was that thereafter the policy in writing set forth the 
rights and obligations of the plaintiff and defendant, and the previous oral agreement 
was at an end. He received the policy on January 20, according to his testimony, and 
without any request for further time to examine it sent it to the bank on the same 
day. He must be held to have accepted it and to have held it according to its terms, 
even if he did not read it. Cass v. Lord, 236 Mass. 430, 433, 128 N. E. 716; Urbaniak 
v. Firemen’s Insurance Co., 227 Mass. 132, 134, 116 N. E. 413; Secoulsky v. Oceanic 
Steam Navigation Co., 223 Mass. 465, 466, 112 N. E. 151. The facts in Monitor 
Mutual Fire Ins. Co. v. Buffum, 115 Mass. 343, make it inapplicable. The case at bar 
is governed by Mowles vy. Boston Ins. Co., 226 Mass. 426, 115 N. E. 666. On the evi- 
dence most favorable to the plaintiff he accepted the policy in fulfillment of the agree- 
ment to place a policy on the premises; although the prior policy expired January 30, 
he made no objection to the new policy beginning February 1, and by his own acts, 
as shown by the evidence, he must be held to have accepted this policy. 

Exceptions overruled. 


COLUMBIAN NAT. FIRE INS. CO. v. PITTSBURGH FIRE INS. Co. 


(No. 54.) 
(Supreme Court of Michigan. Oct. 4, 1926.) 
210 Northwestern Reporter 258. 

2. INSURANCE—WHERE INSURANCE COMPANY’S RECORDS SHOWED 
REPEATED VIOLATION OF REINSURANCE CONTRACT BY EXCESS 
CESSIONS TO REINSURER, PARTIES HELD LEFT TO REMEDY OF 
READJUSTMENT PROVIDED IN CONTRACT. 

Where insurance company’s records showed repeated violation of reinsurance con- 
tract by excess cessions to reinsurer, and violation should have been apparent to both 
parties from their own records, parties held left to remedy of readjustment provided 
in contract. 

(For other cases, see Insurance, Dec. Dig. § 682.) 

3. INSURANCE. 

If violation by insurance company of reinsurance contract as to portion of risk 
retained was with intent to defraud, reinsurance was void, and payments thereunder, 
without knowledge of the fraud, recoverable. 

(For other cases, see Insurance, Dec. Dig. § 682.) 


4. INSURANCE—NOTICE UNDER GENERAL ISSUE IN ACTION ON RE- 
INSURANCE CONTRACT, HELD SUFFICIENT TO SEND QUESTION 
OF FRAUD TO JURY. 

Notice, under plea of general issue, in action on reinsurance contract, that rein- 
surer would show that plaintiff repeatedly and knowingly breached contract, and 
falsely and fraudulently represented that it had complied with it, inducing defendant 
to pay losses and adjustment expenses, held sufficient to send question of fraud to jury. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Error to Circuit Court, Ingham County; Leland W. Carr, Judge. 
Action by the Columbian National Fire Insurance Company against the Pittsburgh 


Fire Insurance Company. Judgment for plaintiff, and defendant brings error. Re- 
versed, with new trial. 


Argued before the Entire Bench. 

Cummins & Miles, of Lansing, for appellant. 

Thomas A. Lawler, of Lansing, for appellee. 

Wrest, J. This suit involves liability of defendant company for losses paid by 
plaintiff under fire insurance policies in part indemnified by reinsurance with defend- 
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ant, and also adjustment expenses and stipulated percentage of premiums arising out of 
a contract between the parties. The material parts of the contract are as foilows: 

“Article 1. The Columbian National undertakes to cede to the Pittsburgh and the 
Pittsburgh Fire agrees to reinsure, subject to the terms and conditions of this agree- 
ment, not to exceed two surplus lines (excess amount above the Columbian National’s 
own net retention) in all Western Union territory (excluding New York City), and 
not to exceed one line in all other territory in which the Columbian operates, exclu- 
sive of Pacific Coast department, arising under fire and tornado policies issued or 
accepted by and which the Columbian National may desire to cede on risks situated 
in the above-described territory. 

“Article 2. The amount of reinsurance ceded to the Pittsburgh shall in no case 
and at no time exceed the proportionate amount retained by the Columbian National 
as its own liability on the same risk as designated in article 1. 

“If, in case of a loss, it shall appear that through oversight, error, or inadvertence 
this stipulation has not been complied with, then the amount ceded to the Pittsburgh 
shall be reduced in such a manner that its liability shall not exceed the proper pro- 
portionate liability of the Columbian National for own account. In no case shall the 
Pittsburgh be called upon to pay more than the proper proportionate amount so pre- 
scribed in article 1 which the Columbian National has retained for its own account 
under all its policies on the same risk. * * * 

“Article 8. The Columbian National at its home office in Detroit (Lansing), 
Mich., will keep cession registers (i. e., bordereaux) for the purpose of entering and 
recording therein the amount and other particulars of risks ceded to the Pittsburgh 
and the date at which each reinsurance entry is made therein; complete copies of advice 
(i. e., bordereaux) of all reinsurance effected to be mailed to the office of the Pitts- 
burgh in Indianapolis, within 24 hours from the date of entry. * * * 

“In the event of any question arising as to the date of entry and or mailing, the 
records and books of the Columbian National shall serve as evidence and proof.” 

“Article 10. The Pittsburgh may at all reasonable times inspect at the office of 
the Columbian National, the daily reports, books, maps, surveys, ratings, and other 
documents appertaining to the business under this agreement. * 

“Tt is hereby declared and agreed that errors and omissions jails made 
under this agreement in describing any risk to the Pittsburgh shall not invalidate the 
liability of the Pittsburgh.” 

As stated in the brief of defendant’s attorneys: 

“Shortly after the contract was entered into, certain modifications were agreed 
upon by correspondence, and as thus modified the contract provided that in so-called 
Western Union territory the Columbian National Company’s right to effect reinsur- 
ance with the Pittsburgh Company was limited to twice the amount of the risk re- 
tained by the Columbian National on the same property; and in the so-called Eastern 
Union and all other territory was limited to an amount equal to the amount at all 
times retained by the Columbian Company. In other words, in Western Union terri- 
tory the Columbian National was required at all times to carry at least half as much 
of the risk as was ceded to the Pittsburgh, and in all other territory an equal amount 
of the risk with the Pittsburgh. Although the Columbian National might, of course, 
effect reinsurance with other companies, this was always to be done with due regard 
to these provisions of the reinsurance contract.” 

Plaintiff had judgment, and defendant reviews by writ of error. 

[1] Error is assigned upon the admission of plaintiff's books and records. The 
contract provided that plaintiff keep records, open to inspection at the will of de- 
fendant, and from such records information should be given defendant. When records 
are so kept under contract provision, they are not strictly private records of one party, 
and, in subsequent litigation between the parties, may be introduced by either party 
for what they are worth. In the case at bar the records so kept by plaintiff were 
produced at the trial, claimed to be accurate, with confessed modifications, however, 
as to credits, and, over the objection of defendant, were received in evidence. In view 
of the contract we think the records were admissible, leaving correction of errors 
therein to the proofs, and, in any event, we feel the admission thereof did not consti- 
tute reversible error in the sense of a miscarriage of justice. Defendant was not in 
position to invoke the strict rule relative to shop books and books of account. 

[2-4] When losses occurred and defendant’s liability as reinsvrer was invoked, 
there were errors inexcusably committed. Plaintiff records show repeated violations 
of the reinsurance contract by way of cessions to defendant, of portions of risks in 
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excess of contract limitation, and failure of plaintiff to retain stipulated parts of risks. 
The violation of the contract, by way of excess cessions to defendant, should have 
been readily apparent to both parties from their own records, and we may well 
leave them to the remedy of readjustment in accordance with the terms of the con- 
tract. See Scottish Fire Insurance Co. v. Stuyvesant Ins. Co. 161 N. C. 485, 76 
S. E. 728. Violations, by way of cessions to defendant and other reinsurers, in breach 
of the contract requirement of retention of proportionate risk by plaintiff, could not 
have been discerned from information furnished defendant, and, if done with intent 
to defraud rather than through mere inadvertence, then reinsurance so procured from 
defendant was in each instance void, and payments of losses thereon, without knowl- 
edge of the fraud, could, under proper pleading, be recovered. Under plea of the 
general issue there was the following notice: 


“Defendant will further show that plaintiff has repeatedly and knowingly broken 
the terms of articles 1 and 2 of the contract set forth in plaintiff’s declaration by ced- 
ing to defendant for reinsurance amounts largely in excess of the amounts which 
plaintiff was entitled under the terms of said contract to cede to said defendant. 
And where losses occurred on said risks so wrongfully ceded to defendant plaintiff 
fraudulently and falsely represented to defendant that the amounts of plaintiff’s net 
retentions on said risks were in accordance with the terms of said contract, when, in 
fact, its net retentions were either less than so represented to be, or plaintiff had 
retained no portion thereof as its own risk, thereby inducing the defendant, who relied 
on the terms of said contract and plaintiff’s duty to faithfully observe and perform 
the same and on said representations, to pay to said plaintiff said losses, and to pay 
to said plaintiff adjustment expenses thereof, which said losses and adjustment ex- 
penses so paid defendant at the trial of this cause will recoup against plaintiff and 
claim judgment therefor.” 


The evidence at the trial in support of the notice was received without objection, 
but the circuit judge, sua sponte, instructed the jury that the defense of fraud was 
not available under the notice, and left all disclosed errors to be adjusted as though 
inadvertent. At the close of such instruction counsel for defendant, while not con- 
ceding insufficiency of the notice, asked leave to amend, inasmuch as the proof on the 
subject was all before the jury. This was refused, and error is assigned on the in- 
struction given and the refusal to permit amendment. Counsel for defendant insist 
the notice was sufficient, and, even if not technically adequate, the court was in error 
in not permitting an amendment sending the issue of fraud, under the proof in the 
case, to the jury. Counsel for plaintiff contends the court was right, in point of law, 
in holding the notice insufficient and also exercised an unreviewable discretion in 
refusing leave to amend.. We think the notice, as pleaded, was sufficient to send the 
question of fraud to the jury. 

The parties were not dealing at arm’s length. Under the contract plaintiff occu- 
pied a fiduciary position demanding fairness and open disclosure of all reinsurance 
reducing its agreed retention of risks, and, if its failure to disclose was intentional, 
it constituted a fraud in the eye of the law. Defendant had a right to go to the jury 
on the issue of fraud. Defendant’s request to charge along such line should have 
been given. 

Reversed with a new trial, with costs to defendant. 

Bird, C. J., and Sharpe, Snow, Steere, Fellows, Clark, and McDonald JJ. concur. 


PATRONS’ MUT. FIRE INS. CO. OF MICHIGAN y. BRINKER. (No. 93, 
June Term.) 
(Supreme Court of Michigan. Oct. 4, 1926.) 
210 Northwestern Reporter 329. 

1. INSURANCE—FAILURE TO PRESCRIBE LIABILITY OF MEMBERS 
IN ARTICLES OF ASSOCIATION OF MUTUAL FIRE INSURANCE 
COMPANY MADE ASSESSMENT ON MEMBER VOID (PUB. ACTS 
1917 , NO. 256, PT. 4, c. 4, § 13; PUB. ACTS 1919, NO. 407). 

Where mutual fire insurance company, reorganized under Pub. Acts 1917, No. 
256, pt. 4, c. 4, as amended by Pub. Acts 1919, No. 407, failed to prescribe liability 
of members in articles of association, even though insurance application was made 
subject to articles in force at that time or later, an assessment based on later 
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amended articles was void, in view of Pub. Acts 1917, No. 256, pt. 4, c. 4, § 13, 
since statute is mandatory. 


(For other cases, see Insurance, Dec. Dig. § 191.) 


2. INSURANCE—WHERE LIABILITY OF MEMBERS IS NOT PRE- 
SCRIBED IN ARTICLES, MUTUAL FIRE INSURANCE COMPANY 
CANNOT MAKE ASSESSMENT UNDER ACT (PUB. ACTS 1917 NO. 
256, PT. 4, c. 4, §§ 16, 17). 

Mutual fire insurance companies cannot make assessments under Pub. Acts 
1917, No. 256, pt. 4, c. 4, § 16, making it duty of president and secretary to levy 
assessments, and section i7, providing penalty for failure to do so, where liability 
of members is not prescribed in articles of association at time of insurance contract; 
purpose of these sections being merely to prescribe whose duty it is. 

(For other cases, see Insurance, Dec. Dig. § 191.) 


Error to Circuit Court, Delta County; Richard Flannigan, Judge. 

Action by the Patrons’ Mutual Fire Insurance Company of Michigan against 
John Brinker. Judgment for defendant, and plaintiff brings error. Affirmed. 

Argued before the Entire Bench. 

Thomas J. Riley, of Escanaba, (Kinnane & Leibrand, of Bay City, of counsel), 
for appellant. 

S. M. Matthews, of Escanaba, for appellee. 

Snow, J. The plaintiff is a mutual fire insurance company reorganized under 
chapter 4 of part 4 of Act No. 256, P. A. 1917, as amended by Act No. 407, P. A. 
1919. Section 13 thereof provides: 

“It shall be the duty of the incorporators of any company organized under, 
or subject to the provisions of, this chapter to prescribe in their articles of associa- 
tion, the liabilities of the members to be ratably assessed towards defraying the 
losses and expenses of such companies, and the mode and manner of collecting 
such assessments, and the members shall be liable to assessment for all liabilites 
of the company to the extent declared in the articles of association; and the lia- 
bility of the persons insured in such companies and the members thereof, for the 
losses or expenses of such companies, shall not exceed the liabilities assumed by 
such persons when taking such insurance or by such members when joining such 
company, and in payment in full by such person or member of the amount assumed 
or agreed to be paid on taking such insurance, or on becoming a member of such 
company, the said persons so insured as aforesaid and the said members of such 
companies shall be released and absolved from any and all further liability, for such 
loss or expenses.’ 

On April 11, 1922, the defendant made application for $5,000 of insurance upon 
a three-year term class 3 policy. The premium fee on class 3 policies was fixed 
at an amount which the company estimated would take care of all losses and 
expenses apportionable to policies of that class during the insured period, and in 
defendant’s case it amounted to $48.67, a membership of $1.00, and a policy fee of 
50 cents, making a total of $50.17 which he paid in cash. 

The liability of the members was not prescribed in the articles of association 
as required by the quoted section of the statute, but in the application for insurance 
it was provided that such application was subject to the “articles of association, 
by-laws, rules and regulations now in force, or that may hereafter be in force.” 

In May, 1922, and again in June, 1923, the company amended its articles of 
association to provide for the right to levy an assessment upon policies in class 3, 
not to exceed the amount of one premium thereon, in the event that business in that 
class should not be sufficient to pay losses and provide a sufficient reserve. 

In July, 1923, pursuant to such amendments, an assessment was made on 

¢ class 3 members for their pro rata share of losses, which had been very heavy. 
Defendant’s assessment amounted to $41.60, and upon his refusal to pay the same 
suit was commenced against him in justice court. From a judgment in his favor 
an appeal was taken to the circuit court, where by direction of the court a judgment 
was again rendered in defendant’s favor, and is here reviewed on writ of error. 

[1] It is the contention of plaintiff company that the provision of the statute, 
requiring the liability of the members to be prescribed in its articles of association, 
is not mandatory, but directory only; that the omission from the articles was an 
oversight, a mere irregularity, and that the statute, containing a provision for the 
liability of members to be assessed for losses, expenses, and liabilities of the com- 
pany, constituted a part of the contract between the parties, making it unnecessary 
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to repeat its provisions in the articles of association; and therefore that, while 
the liability of the defendant was not prescribed in the articles of association, 
such liability was not to be measured by the amount paid by defendant when he 
became insured, but that, because he had agreed in his application to become sub- 
ject to any rule or regulation that might thereafter be put in force, his liability 
to the company could at any time be enlarged by an amendment to the articles of 
association, making provision therefor. 

If plaintiff’s contention is correct, the section of the statute above quoted, 
under which the company was organized, and a compliance with which should de- 
termine its right to exist and continue, must be held for naught. The purpose 
of this section of the law was to provide accessible means for the prospective 
member to ascertain the extent of his liability. He was not to be compelled to go 
to the law, which in any event he would have difficulty in finding or understanding, 
but it was made as easy as possible for him by requiring that it be set out in the 
articles of association, which were a part of his policy, so that he might read 
there what his liabilities were in return for the protection of insurance that was 
to be afforded him. 

If the provision of the statute, requiring the liabilities of members to be pre- 
scribed in the articles of association, was not a mandatory one, the evident pur- 
pose it was designed to accomplish could be easily defeated by a simple failure to 
comply with it, as was done in the instant case. How can the claimed right of the 
plaintiff to levy an assessment against defendant at will, without sufficiently expressed 
authority in the articles of association so to do, be reconciled with the law which 
provides that the liability of persons insured “shall not exceed the liabilities assumed 
by such persons when taking such insurance or by such member when joining 
such company”? 

There was nothing in the articles of association which might lead the defend- 
ant to expect that he could ever be called upon, during the three-year life of his 
policy, to meet some action of the company which would increase his liability to it 
beyond that which he had the right then to know he was undertaking. 

This court has never been called upon to determine the rights of mutual fire in- 
surance companies organized under this statute to levy additional assessments on its 
members, but plaintiff has called our attention to several life insurance cases, or- 
ganized under various other statutes, for authority that defendant was bound by 
amendment to the articles of association as to assessments or additional liabilities, 
because his application was subject to rules and regulations that might thereafter 
be in force. 

We have examined these cases, and conclude that the most that plaintiff can 
claim for them is that where there was an agreement with the member, at the 
time he became such, to the effect that he would be bound by future rates and lia- 
bilities to be put in force and imposed from time to time as the company insuring 
deemed necessary, he was bound by such agreement and responsible for such in- 
creased liability imposed upon him thereunder. 

But no such provision was embodied in the articles of association in the in- 
stant case, and it was clearly the intent of the Legislature to confine the members’ 
liability within the limits specified in such articles. 

We are not called upon to determine, and do not attempt to prescribe, what pro- 
vision might be incorporated in the articles of association relative to labilities of 
members that would at once satisfy the statute and still permit additional assess- 
ments, as was attempted in the instant case. It is sufficient here to say that the 
the articles contained no such provision when defendant became a member of the 
company, and the attempted imposition of additional obligation against him was 
clearly void. : 

[2] Section 16 of the act under consideration provides in substance that it is 
the duty of the president and secretary of all mutual companies to levy an assess- 
ment sufficient to cover all of their liabilities, and section 17 of the act provides 
a penalty for their willful failure to do so. Plaintiff contends that these sections 
not only permit, but impose upon it, the specific duty of doing just what was done 
in the instant case, notwithstanding the fact that no such provisions are contained in 
its articles of association, by-laws, rules, or regulations; that these sections are in- 
consistent with section 13 above referred to. 

Authority is not given to the company to levy assessments upon members 
by these sections. Their intent and purpose is to place upon some officer of the 
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saa the duty to perform the necessary nisinesial functions of making the 
levy of lawful assessments, so that just claims might not be defeated or delayed. 
We do not find these sections to be in any way inconsistent wth section 13, or that 
they confer upon the company any right to levy an assessment upon the members that 
but for them would be illegal. 

Counsel for plaintiff places reliance upon Russell v. Berry, 51 Mich. 289, 16 
N. W. 651, as authority for the right to levy the assessment against defendant. In 
that case this court holds that it was section 17 of the act (Acts 1873, No. 82), 
under which the company was organized, that gave it conclusive authority to levy 
assessments. Such section declares that the receiver “shall at once proceed to 
assess upon all of the members and persons insured in such company, such sums 
of money as will in the aggregate be sufficient to pay all the losses and liabilities 
of said company, together with the services and expenses of such receiver, etc.” 
The company was in the hands of a receiver, and he was simply following his statu- 
tory duty in making the assessment and prosecuting for its collection. 

We are not dealing with a receivership or insolvency in the instant case, and 
no right to assess is claimed by virtue of any such provision of the law as controlled 
the Russell Case. And, too, it must be borne in mind that the law under which 
plaintiff is organized makes it mandatory to prescribe the limitation of liability 
in its articles of association. The Russell Case therefore is not here controlling. 
See Macklem v. Bacon, 57 Mich. 334, 24 N. W. 91. 

We have examined with care all questions suggested in the briefs of counsel, 
and conclude the case must be disposed of upon the effect that must be given 
the statute discussed. We agree with the trial court that this statute requires 
the company to set forth in its articles of association the full liability of the 
member, and that further than is there set forth liability cannot be imposed. 

As the articles of association, at the time defendant became a member, did 
not comply with the law, and as they utterly failed to confer the right to impose 
additional liabilities upon the defendant to those he assumed and paid, we are con- 
strained to hold the assessment attempted against the defendant illegal and void. 

The judgment in favor of the defendant is therefore affirmed, with costs. 

Bird, C. J., and Sharpe, Steere, Fellows, Wiest, Clark, and McDonald, 
JJ., concur. 


KAUFMAN JEWELRY CO. v. FIREMEN’S INS. CO. OF NEWARK, N. J., 
et al. (Nos. 25434-25436.) 
(Supreme Court of Minnesota. Oct. 8, 1926.) 
210 Northwestern Reporter 289. 
(Syllabus by the Court.) 

1. INSURANCE—IN ACTION TO ENFORCE AWARD OF ARBITRATORS 
SELECTED PURSUANT TO FIRE INSURANCE POLICY, BOOKS 
AND RECORDS KEPT BY INSURED NOT SHOWN TO BE RELE- 
VANT ARE NOT ADMISSIBLE SIMPLY BECAUSE USED BY ARBI- 
TRATORS. 

Books and records kept by the insured, not shown to be relevant to the issues, 
in an action to enforce an award of arbitrators selected pursuant to the provisions 
of a fire insurance policy, not admissible simply because they were used by the 
arbitrators in determining the amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


2. SUBMITTING ISSUES TO JURY HELD NOT TO CONSTITUTE 

ERROR. 

There was no error in the charge in submitting issues to the jury. 

Appeal from District Court, Ramsey County; John W. Boerner, Judge. 

Three actions by the Kaufman Jewelry Company against the Firemen’s In- 
surance Company of Newark, N. J., and others, on an award by arbitrators. Cases 
consolidated ” r trial. From an order in each case denying their alternative motion 
for judgment or a new trial, defendants appeal. Affirmed. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellants. 

Harry A. Hageman, of St. Paul, for respondent. 

Quinn, J. The defendants named in the above-entitled actions each issued an 

insurance policy to the plaintiff covering its stock of wholesale jewelry, while con- 
tained in a certain store on Robert street in the city of St. Paul, against loss by 





Fire | _Marblestone Co. v. Phoenix Assurance Co., Ltd. 63 


fire. The policies are concurrent, in the Minnesota standard form, and cover the 
same risk. The stock of jewelry was partially destroyed by fire on March 23, 1924. 
The parties were unable to agree upon the amount of loss and damage, and that 
question, as well as the sound value of the stock immediately before the fire, was 
submitted to a board of arbitrators selected in accordance with the provisions of 
the policies. An award was made, regular upon its face, fixing the sound value 
at $83,691.40 and the loss and damage at $38,355.85. The insurers did not pay the 
award, and these actions were brought to. enforce the same. The pleadings in the 
three actions are alike excepting as to the names, dates, and amounts. 

In their answers, appellants admit the insurance, the occurrence of a fire, that 
there was a loss, the selection of arbitrators, and that an award was made. Then 
follows, by appropriate allegations, their claim that the award is so grossly ex- 
cessive as to constitute fraud. The cases were consolidated and tried to the court 
and a jury. The plaintiff moved for judgment on the pleadings, which was denied. 
It then offered in evidence the policies, proofs of loss, and the award, and then 
rested. 

The defendants placed in evidence, under objection, a transcript of the oral 
testimony taken before the arbitrators, certain photographs, and a summary of 
certain of the respondent’s books which were in evidence before the arbitrators. 
They then offered in evidence, in one batch, exhibits 1 to 51, 39a to 39m, inclusive, 
as bearing upon the disparity between the evidence before the arbitrators and the 
amount of loss and damage as shown by the award. Upon objection, the offer 
was excluded. It is upon such ruling that the appellants rely for a reversal. 

In this class of cases fraud may be shown by direct evidence or by proving 
such a state of facts.as leads the mind to the conclusion that the award was in- 
fluenced by dishonest motives; that is, where the parties agree to arbitration, the 
award, fair upon its face, cannot be impeached without showing fraud or such 
gross mistake as will imply bad faith. 

[1] Appellants offered the rejected exhibits, which consisted of certain records 
and books kept by respondent in connection with its business, as bearing upon the 
amount of loss and damage occasioned by the fire. No extrinsic evidence was offered 
upon that issue. The jury found against the contention of appellants and in favor 
of the validity of the award. Counsel failed to point out to the court below the 
materiality of the proffered exhibits, and they are not before us. The fact alone 
that the excluded exhibits were before the arbitrators does not make them ad- 
missible upon the issue of value or upon the amount of loss. 

[2] The record discloses no reversible error either in the rulings upon the ad- 
missibility of testimony or in the submission of the issues to the jury. Appellants 
appealed from an order denying their alternative motion for judgment or a new trial. 

The order in each case is affirmed. 

Affirmed. 


MARBLESTONE CO. v. PHOENIX ASSUR. CO., LIMITED, OF LONDON 
SAME vy. GREAT AMERICAN INS. CO. OF NEW YORK. 
(Nos. 24382, 24395.) 
(Supreme Court of Minnesota. Oct. 15, 1926.) 
210 Northwestern Reporter 385. 

1, INSURANCE—AWARD OF INSURED’S APPRAISER AND UMPIRE 
HELD VALID WHERE APPRAISERS DISAGREED BUT, INSURER'S 
APPRAISER DID NOT MAKE HIS POSITION KNOWN. 

Award of insured’s appraiser and umpire held valid where appraisers disagreed 
= insurer’s appraiser did not agree or particularly oppose, not making his position 
own. 
(For other cases, see Insurance, Dec. Dig. § 574[1].) 


2. INSURANCE—INSURED, BY SELLING PROPERTY, HELD TO LOSE 
RIGHT TO RECOVER DAMAGES TO IT, HAVING BREACHED STIPU- 
LATION IN FIRE POLICY RESERVING OPTIONAL RIGHT TO IN- 
SURER TO TAKE PROPERTY AT APPRAISED VALUE OR RE- 
PLACE IT. 

Insured, by selling property on day insurer demanded appraisement, held to lose 
right to recover damages to property sold, having breached stipulation in fire policy 
reserving optional right to insurer to take property after appraisal and proof of loss 
at appraised value or replace it. 


(For other cases, see Insurance, Dec. Dig. § 505.) 
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3. INSURANCE. 

Non-waiver clause in policy does not prevent waiver and should not be extended 
beyond exact terms, though it must be given fairly intended effect. 

(For other cases, see Insurance, Dec. Dig. § 397.) 

4. INSURANCE. 

Insurer /eld not to waive effect of insured’s sale of property after fire, which was 
breach of stipulation in contract, by appraiser’s failure to protest. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

5. INSURANCE—INSURER HELD NOT TO HAVE WAIVED EFFECT OF 
INSURED’S SALE OF PART OF INSURED PROPERTY, WHICH WAS 
BREACH OF CONTRACT. 

Insurer held not to waive effect of insured’s sale of part of insured property after 
fire, which was breach of stipulation in contract, by assuming attitude that insured 
could not recover for property sold, impliedly admitting some liability. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

6. INSURANCE. 

Insurer held not to waive effect of insured’s sale of property after fire, which was 
breach of stipulation in contract, by repudiation of award of appraisers. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 

Appeal from District Court, Dakota County; W. A. Schultz, Judge. 

‘On rehearing. Former decision vacated. 

For former opinion, see 204 N. W. 42. 

Mitchell, Doherty, Rumble, Bunn & Butler, of St. Paul, Bates, Hicks & Folonie, 
of Chicago, Ill., and Lawrence, Murphy & Nilles of Fargo N. D., for appellants. 

Harry A. Hageman, of St. Paul, and D. S. Ritchie, of Valley City, N. D., for 
respondent. 

On Reargument. 

Per Curiam. A rehearing was granted. The questions involved were reargued 
and have been reconsidered. 

The action is on the award or finding of damages by the appraisers. The claims 
of the parties may be understood from the following: 

(1) The defendant claims that the award was a nullity because one of the 
appraisers (its own) failed to act, though present, and that there was no submission 
of differences to the umpire, as required by the policy, as a condition to an award. 

(2) The defendant claims that the plaintiff lost the right to recover any part of 
its loss because it sold a large portion of the property, or, at least, lost the right 
to recover as to the portion sold; and the plaintiff’s contention in this connection is 
that the defendant, by various acts to be noted as we proceed, waived all defenses. 

{1] 1. The parties argued at length the first point which applies only to the 
Pheenix policy. The plaintiff’s contention may be disposed of shortly. The evidence 
is meager. It is clear, however, that the two appraisers did not agree. The defend- 
ant’s appraiser was not there to work out an agreement as to damages. He did not 
agree nor particularly oppose. He was negative. He did not make known his posi- 


tion. The award of the appraiser and the umpire, as against the objection made, was 
valid. 


[2] 2. It is well to understand at the outset that the defendant does not claim 
a forfeiture of the policy. There was no misrepresentation when it was issued, nor 
did anything. occur afterwards and before the fire in breach of it. At the time of the 
fire it was in force, and the defendant was legally liable. 

There was a disagreement as to the amount of the loss. The defendant de- 
manded an appraisal. The policy provided that the insured should separate the dam- 
aged and undamaged property, make an inventory, and give a right of inspection when 
demanded by the defendant; and, relative to the taking or replacing of the property 
by the defendant, there was this provision: 

“Tt shall be optional, however, with this company to take all, or any part, of 
the articles at such ascertained or appraised value, and also to repair, rebuild, or re- 
place the property lost or damaged with other of ‘like kind and quality within a rea- 
sonable time on giving notice, within thirty days after the receipt of the proof herein 
required, of its intention so to do; but there can be no abandonment to this company 
of the property described.” 





Fire] Marblestone Co. v. Phoenix Assurance Co., Ltd. 65 


On the day the defendant demanded an appraisement the plaintiff commenced a 
sale, which, in four days, resulted in the disposition of 74 per cent. of the property. 
The plaintiff alleges, but offers no proof, that this was done with the consent and 
authority of the defendant. The defendant alleges, but offers no proof, that it was 
done against its protest. 

By making the sale the plaintiff deprived the defendant of the right, to the 
extent of the property sold, to take it at its appraised value or to replace it, and can- 
not recover damages to the portion sold. This is the result of the cases. Astrich 
vy. German Am. Ins. Co. (C. C.) 128 F. 477; Astrich v. German Am. Ins. Co., 131 F. 
13, 65 C. C. A. 251; Providence-Washington Ins. Co. v. Wolf (Ind. App.) 72 N. E. 
606; Oshkosh Match Works v. Manchester Fire Assur. Co., 92 Wis. 510, 66 N. W. 525; 
Hamilton v. Liverpool, etc., Co., 136 U. S. 242, 10 S. Ct. 945, 34 L. Ed. 419; Johnson 
v. Hartford Fire Ins. Co., 94 Misc. Rep. 163, 157 N. Y. S. 893. In reaching this 
conclusion, we do not overlook Davis v. Grand Rapids Fire Ins. Co., 15 Misc. Rep. 
263, 36 N. Y. S. 792, affirmed without opinion in 157 N. Y. 685, 51 N. E. 1090. 

To combat this result the plaintiff urges that the defendant’s right to take the 
property at its appraised value or to replace it was optional, and so it was. It was 
the right to take or replace after appraisal and proof of loss if it chose. It was this 
optional right, a substantial right, secured by the contract, of which the plaintiff de- 
prived it. To say that it never offered to take or to replace the property and might 
never have exercised its option is no answer to its claim of breach. It was entitled 
to exercise its judgment after appraisal and proof of loss. The plaintiff, in violation 
of the contract, took away the defendant’s opportunity, and of this it complains. What 
we may speculate that it might or might not have done is unimportant. 

If we have proceeded correctly thus far, the situation is this: There was liability 
on the policy at the time of the loss. The liability was to be determined in a specific 
way ; that is, by appraisal, with the right in the defendant to take or replace the dam- 
aged property. When the defendant disposed of 74 per cent. of the property, the 
defendant’s right to take or replace, as to the property sold, was gone. The defense 
of the defendant, as to the property sold, was then complete. It has the defense now 
unless lost by waiver. By directing judgment for the plaintiff, the court determined 
that the defense was waived, as a matter of law. If waived, it was waived either 
by some action in reference to the proofs of loss or the appraisement. 

The proofs of loss were submitted. In its answer, the defendant alleges that it 
notified the plaintiff that they were incorrect and not in compliance with the policy. 
The reply assumes to set forth the terms of the notice, but there is no proof. From 
what is before us no waiver can be found. 


The more serious question is in connection with the appraisal. After the sale 
appraisers were selected, and they appointed an umpire. This was after the proofs 
of loss were furnished and when the defendant knew of the sale. The appraisers 
met on January 9, 1923, and the one appointed by the plaintiff and the umpire deter- 
mined the loss. The appraisement was of the entire property—that sold two or three 
months before and that remaining unsold. 

[3] Perhaps, when the sale came to the attention of the defendant, it might 
have renounced liability and refused to proceed with the appraisal and have defended, 
so far as it was sought to enforce damages for the property sold, upon the ground 
of the breach. But some property—a substantial fraction—remained which could be 
appraised. The defendant had to do something. It might put the plaintiff in the 
wrong by continuing with the appraisal and insisting that there could not be an 
appraisal of or liability for more than that remaining. It could make the claim, we 
think, that the plaintiff could not have an appraisal of that left, or a recovery of 
damages to it; that is, that the plaintiff's breach was complete and prevented any 
recovery, without being charged with a waiver by its participation. In this connection 
the defendant refers to the provision of the policy, quoted in the former opinion, as to 
non-waiver. This language was construed in Beauchamp v. Retail Merchants Ass’n, 
38 N. D. 483, 165 N. W. 545, where the court, referring both to a policy non-waiver 
clause and an agreement of non-waiver made after loss, said: 

“Such stipulations and agreements should not be extended by implication beyond 
their exact terms, and the conduct of the insurer after it passes the stage of investiga- 
tion and ascertainment will be subject to the same rules, as though such stipulation 
or agreement did not exist.” 

It may be inaccurate to speak of waiving a non-waiver clause. The cases use 
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such language; and the authorities are that the existence of a non-waiver clause does 
not prevent a waiver. Henderson v. Standard Fire Ins. Co., 143 Iowa, 572, 121 N. W. 
714; McMillan v. Insurance Co. of North America, 78 S. C. 433, 58 S. E. 1020, 1135; 
Springfield F. & M. Ins. Co. v. Fine, 90 Okl. 101, 216 P. 898; Pennsylvania Fire Ins. 
Co. v. Hughes, 108 F. 497, 47 C. C. A. 459; Queen v. Malone, 111 Ark. 229, 163 S. W. 
771; McCollough v. Home Ins. Co., 155 Cal. 659, 102 P. 814, 18 Ann. Cas. 862. These 
cases involve forfeitures of the policy for misrepresentations preventing liability 
attaching or breaches afterwards and before loss, resulting in a release of liability, as 
do the cases cited by plaintiff. Home Ins. Co. v. Kennedy, 47 Neb. 138, 66 N. W. 
278, 53 Am. St. Rep. 521; Hollis v. Ins. Co., 65 Iowa, 454; Eagle Fire Co. v. Globe 
Loan & Trust Co., 44 Neb. 380, 62 N. W. 895; Titus vy. Ins. Co., 81 N. Y. 410; Kiernan 
v. Dutchess County Mut. Ins. Co., 150 N. Y. 190, 44 N. E. 698. Still, the non-waiver 
clause must be given its fairly intended effect. 


[4] If, at the appraisal, the defendant had insisted that by the sale of the property 
the plaintiff had lost its right of recovery for damages to any of it or of damages 
to any of it except that remaining unsold, there would be no difficulty. It did not do 
this. Its appraiser did nothing. But the plaintiff’s violation of the stipulation of the 
contract was palpable, and the defendant should not be penalized by holding that it 
waived the breach because it did not protest. The damage was done and the plaintiff 
could not repair it. It should still have the defense that. there could be no award 
as to the property sold. 

[5] It is another contention of the plaintiff, if we get its position correctly, 
that the defendant, by assuming the attitude that the plaintiff could not recover for 
the property sold, impliedly admitted some liability, and, the contract being an entire 
one, thereby waived the right to assert a defense against any part of the loss. There 
are cited Plath v. Minnesota, etc., Co., 23 Minn. 479, 23 Am. Rep. 697; Parsons, 
Rich & Co. v. Lane, 97 Minn. 98, 106 N. W. 485, 4 L. R. A. (N. S.) 231, 7 Ann. Cas. 
1144; Page v. Rollingstone, etc., Co. (Minn.) 207 N. W. 24. These cases involve situa- 
tions where the policy is for a single premium and specific amounts are allotted to 
different items of property, and, as to one item, there is a breach. It is our holding, 
as illustrated by these cases, that the breach goes to the entire policy. The applica- 
tion of the doctrine is noted in 26 C. J. 101. It is without application here. There was 
no breach affecting the validity of the policy. It was in force and enforceable at the 
time of the loss. There is nothing in the cases cited favorable to the plaintiff. If the 
defendant had conceded liability for the damage to the property not sold, the case 
would give us no trouble. That would have been as much as the plaintiff could ask. 
It could not complain and there would be no ground for asserting a waiver. Besides, 
the plaintiff is basing its claim in this connection upon the facts alleged in the answer, 
which it denies in its reply. There is an issue, there was no evidence, the issue re- 


mains, and it cannot claim an admission. Mosness v. German American Ins. Co., 
50 Minn. 341, 52 N. W. 932. 


[6] There is a suggestion that the repudiation of the award by the defendant 
was a waiver. Unless it repudiated the award, it should have paid it. The repudiation 
was a denial of liability and in the way of a defense. The plaintiff is put much 
in the situation of saying that the defendant, by asserting a defense, waived it. 

In discussing the questions involved, we have had in mind the record in the 
Phoenix Case. The point first considered is not involved in the Great American Case. 
Upon the second point, we do not understand that the record in the latter case is 
less favorable to the defendant than in the former. 


Our conclusion is that the defendant’s first point, involving the Phoenix policy, is 
without merit; that by selling the damaged property the plaintiff breached materially 
its contract; that it thereby lost its right to recover damages to the property sold; 
that the defendant upon such breach had a defense; that it did not waive its de- 
fense by the part it took in the appraisal or by other acts; and that it is still liable 
for damages to the property not sold. 

We cannot close the litigation by directing judgment for the damages to the 
unsold property. It was not appraised separately nor its value shown. There must 


be new trials. The former decision is vacated, and this opinion stands as the opinion in 
the case. 


Orders reversed. 
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ZETNA INS. CO. v. HUGHES. (No. 17005.) 
(Supreme Court of Oklahoma. Oct. 12, 1926.) 
249 Pacific Reporter 908 
(Syllabus by the Court.) 
1. INSURANCE—TO CONSTITUTE CAUSE OF ACTION ON FIRE INSUR- 

ANCE POLICY, ALLEGING VALUE OF PROPERTY AT TIME OF FIRE 

IS NECESSARY; WHERE GRAIN IS INSURED AGAINST LOSS BY 

FIRE WHILE IN BARN AND CRIBS, LOCATION OF GRAIN AT TIME 

OF FIRE MUST BE ALLEGED IN ACTION ON POLICY. 

In order to constitute a cause of action in a suit on a fire insurance policy, it is 
necessary to allege the value of the property at the time of the fire, and, where grain 
is insured against loss by fire while in the barn and cribs, the location of the grain at 
the time of the fire must be alleged. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

2. INSURANCE. 

An allegation that all the terms and conditions of the policy sued on have been 
complied with is a sufficient allegation of proof of loss as against a general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 


3. INSURANCE—WHERE IT WAS ALLEGED THAT ALL TERMS AND 
CONDITIONS REQUIRED OF INSURED HAD BEEN COMPLIED 
WITH, DEMURRER TO EVIDENCE FAILING TO SHOW PROOF OF 
LOSS WITHIN 60 DAYS, OR EXTENSION OF TIME AS PROVIDED 
BY POLICY, SHOULD HAVE BEEN SUSTAINED. 

In a suit on a policy which provides that all claims for loss should be forfeited 
by failure of the insured to furnish proof of loss within 60 days, unless the time 
is extended in writing by the insurer, where it is alleged that all the terms and condi- 
tions required of the insured have been complied with, and no evidence is offered tend- 
ing to show that proof of loss was made within 60 days, or that the time had been 
extended in writing, a demurrer to the evidence should be sustained. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

4. INSURANCE. 

Where it is alleged that all the terms and conditions of the policy have been com- 
plied with, evidence of waiver of proof of loss is inadmissible. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Commissioners’ Opinion, Division No. 1. 

Appeal from County Court, Roger Mills County; E. E. Tracy, Judge. 

Action by G. M. Hughes against the A<tna Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed, with directions. 

F. A. Rittenhouse, John F. Webster, Frank E. Lee, and Olive R. Rittenhouse, all 
of Oklahoma City, and R. U. Livesay, of Anadarko, for plaintiff in error. 

A. A. Brown, of Cheyenne, for defendant in error. 

Ray, C. This appeal is from a judgment on a fire insurance policy. The first 
ground relied on for reversal is that the court erred in overruling a general demurrer 
to plaintiff’s petition. 

The property insured and alleged to have been destroyed by fire was a barn and 
sheds attached located on the east half of the southeast quarter, section 9, township 11, 
range 26, Roger Mills county, insured for $800, and grain and seeds while in dwelling, 
granaries, barns, and cribs insured for $200 

[2] The contention is that the allegations of the petition are insufficient to show 
an insurable interest at the time the policy was written, the locality or value of the 
property at the time of the fire, or that proofs of loss were furnished within 60 days 
after the fire, as required by the terms of the policy. 

We think that an insurable interest at the time the policy was written and that 
proofs of loss were furnished to the insurer within 60 days after the fire were 
sufficiently pleaded. It is alleged that plaintiff is a farmer residing on the southeast 
quarter of section 9, township 16, range 26, in Roger Mills County, and was so resid- 
ing there on the 17th day of August, 1921 (the day the policy bears date), and at all 
times since that date the owner of the land in fee togetleer with the appurtenances 
and improvements thereon, and that the barn and other property on the premises 
were covered by the policy. It is also alleged that plaintiff has performed all agree- 
ments, stipulations, and conditions in said policy required of him. 
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[1] The petition does not allege the value of the barn and sheds at the time of 
the loss, nor that the grain and seeds were in the dwelling, granary, barns, or cribs 
at the time of the fire. These are necessary allegations to constitute a cause of action. 
Germania Fire Ins. Co. v. Barringer, 43 Okl. 279, 142 P. 1026; Miller v. Connecticut 
Fire Ins. Co., 47 Okl. 42, 151 P. 605; American Central Insyrance Co. v. Boyle, 69 
Okl. 195, 171 P. 714; Security Ins. Co. v. McAlister, 90 Okl. 274, 217 P. 430. The 
demurrer should have been sustained. 

on demurrer to plaintiff’s evidence also should have been sustained. The policy 
provides: 

“In the event of loss by fire * * * the assured shall * * * within sixty days after 
the occurrence of said fire or damage, unless such time is extended in writing by the 
company, render to the aforesaid office a particular account thereof, signed and sworn 
to by the assured. * * * All claims for loss or damage shall be forfeited by failure 


of assured to furnish proofs of loss or damage within the time and in the manner 
above specified.” 


{3] No evidence was offered as to proof of loss. It has been held by this court 
in a number of cases that in a suit on a fire insurance policy, conditioned that proof 
of loss be furnished within 60 days after the fire, it is necessary to submit evidence 
that proof of loss was furnished in order to establish a cause of action, unless the 
same has been waived by the insurer. St. Paul Fire & Marine Insurance Co. v. 
Mittendorf, 24 Okl. 651, 104 P. 354, 28 L. R. A. (N. S.) 651; Nance v. Oklahoma 
Fire Ins. Co., 31 Okl. 208, 120 P. 948, 38 L. R.A. (N. S.) 426 ; Palatine Insurance 
Co. v. Lynn. 42 Okl. 486, 141 P. 1167; North British & Mercantile Insurance Co. y. 
Lucky Strike Oil & Gas Co., 70 Okl. 146, 173 P. 845, 22 A. L. R. 398. 

[4] Over the objections of defendant some evidence was admitted tending to show 
that the insurer had waived proof of loss. Waiver was not pleaded, and therefore not 
in issue. Palatine Insurance Co. v. Lynn, supra. In other cases it has been held that, 
where the petition alleges compliance with the terms and conditions of the policy, 
an allegation of waiver contained in the reply will be stricken as a departure, for 
the reason that under the statute new matter set up in reply must not be inconsistent 
with the allegations of the petition. Queen Insurance Co. v. Dalrymple, 60 Okl. 28, 
158 P. 1154; Merchants’ & Planters’ Insurance Co. v. Marsh, 34 Okl. 453, 125 P. 1100, 
42 L. R. A. (N. S.) 996; St. Paul Fire & Marine Insurance Co. v. Mountain Park 
Stock Farm Co., 23 Okl. 79, 99 P. 647. Evidence of a waiver is inconsistent with an 
allegation that terms and conditions of the policy have been complied with, and 
therefore inadmissible. 

If the cause is to be tried again, the plaintiff should be permitted to amend his 


petition. For the reasons stated, the judgment is reversed, with directions to grant 
the defendant a new trial. 


DAWSON et al. v. CONCORDIA FIRE a CO. OF MILWAUKEE, 
WIS., et al. (No. 93.) 
(Supreme Court of North Carolina. Oct. 20, 1926.) 
135 Southeastern Reporter 34 
1. INSURANCE. 
Delivery of policy is largely a question of intent. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 

2. INSURANCE—POLICY MAY BE DELIVERED AND EFFECTIVE, NOT- 
WITHSTANDING IT DOES NOT PASS BEYOND PHYSICAL CON- 
TROL OF INSURER’S AGENT. 

If insurer intends policy to be a completed instrument, and evidences that inten- 
tion by acts or words indicating that policy is put beyond its legal control, and 


insured acquiesces in such intention, and accepts policy, it is delivered and effective, 
notwithstanding it does not pass beyond physical control of insurer’s agent. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 
3. INSURANCE. ® 

Retention by insurer’s agent of policy which as between insurer and insured has 
been delivered as a completed instrument does not affect its validity. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 
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4. INSURANCE. 


Policy in statutory form may be delivered on condition that it shall not become 
effective until the happening of a subsequent event. 

(For other cases, see Insurance, Dec. Dig. § 136[3].) 
6. INSURANCE. 


Policies, though retained by insurer’s agent, held, as between insurer and insured, 
sufficiently delivered and effective, and hence attempted cancellations, if any, by in- 
surer or its agent on its behalf, not in accordance with terms of policies, were void. 

(For other cases, see Insurance, Dec. Dig. §§ 136[2], 228.) 

8. INSURANCE. ( ; . a : 

Consent to cancellation of policy on a specified condition does not terminate the 
insurance, unless such condition is performed. 

(For other cases, see Insurance, Dec. Dig. § 246.) 


9. INSURANCE—INSURANCE AGENT, RETURNING POLICY FOR CAN- 
CELLATION AT END OF PERIOD, DURING WHICH CREDIT HAD 
BEEN EXTENDED TO INSURED, HELD TO ACT AS INSURED’S 
AGENT, AND CANCELLATION MADE WAS EFFECTIVE. 

Where fire policy, effective as between insurer and insured, was retained by 
insurer’s agent pending payment of premium, held such agent, in directing cancella- 
tion of policy at end of period during which credit had been extended, acted as 
agent of insured who, under policy, was entitled to cancellation at any time on 
request ; hence cancellation was effective, and insurer was not liable for loss after 
such cancellation. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

10. INSURANCE. 

Agent for insured, requesting cancellation of policy, need not have been authorized 
to do so after policy was issued and in force, since such authority may be given prior 
to, or contemporaneously with, issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

11. INSURANCE. 

For insurer's agent to act as agent for insured in requesting cancellation of 
policies, effective as between insurer and insured, is not inconsistent with such agent’s 
duty to insurer. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

12. INSURANCE. 

Where insured was not entitled to recover on fire policy, persons claiming under 
the “loss payable” clause could not recover. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Adams, J., dissenting. 

Appeal from Superior Court, Harnett County; Sinclair, Judge. 

Action by E. V. Dawson and others against the Concordia Fire Insurance Com- 
pany of Milwaukee, Wis., and the National Ben Franklin Fire Insurance Company 
of Pittsburgh, Pa. Judgment for defendants, and plaintiffs appeal. No error. 

On April 13, 1923, defendant insurance companies issued two policies of insur- 
ance in the standard form prescribed by statute, insuring plaintiff E. V. Dawson 
for one year against loss of the property described therein by fire. Each policy was 
for $2,500. Contemporaneously with the issuance of. said policies, it was expressly 
agreed by said plaintiff and the agent of defendants that credit should be extended 
by said agent for the payment of the premiums therefor, and that if said premiutns 
were not paid within the time agreed upon, which was prior to April 30, 1923, said 
agent might cancel said policies. The policies were not delivered to plaintiff, but were 
retained by the agent for plaintiff, the insured. The premiums were not paid within 
the time agreed upon, and on April 30, 1923, the agent wrote on each policy the 
word “can.,” an abbreviation for the word “cancelled,” and sent the policies to the 
general agent of said companies at Raleigh, N. C., on June 2, 1923, the property 
described in said policies was destroyed by fire. The value of the property, at the 
date of its destruction, was $8,000. This action was begun on October 22, 1923, to 
recover the amounts alleged to be due under said policies. 

Each of said policies contained a clause in the following words: 

“Any loss that may be ascertained and proven to be due the assured under the 





_  * The Insurance Law Journal, Vol. 68 [Jan., 1927 


building items of this policy shall be held payable to First National Bank, Dunn, 
N. C., subject nevertheless to all terms and conditions of this policy.” 

At the time of the issuance of said policies, plaintiff Ek. V. Dawson was in- 
debted to said bank. 

Upon the verdict of the jury finding the facts as above stated, judgment was 
rendered that plaintiffs take nothing by this action, and that defendants go without 
day. From this judgment plaintiffs appealed to the Supreme Court. 

E. C. West and Clifford & Townsend, all of Dunn, for appellants. 

F. S. Spruill, of Rocky Mount, and Young & Young, of Dunn, for appellees. 

Connor, J. The policies of insurance, upon which this action was begun, issued on 
April 13, 1923, and insuring plaintiff E. V. Dawson for one year against the loss 
of the property described therein by fire, were in force on June 2, 1923, the date of 
the destruction of said property, (1) unless said policies were delivered upon con- 
dition that they should not become effective, until the premiums were paid, or (2) 
unless the policies were cancelled on April 30, 1923, as contended by defendants. 
Plaintiffs contend that the policies were delivered without condition as to payment 
of premiums, and that the attempted cancellation by the agent on April 30, 1923, was 
not valid, and therefore did not release defendants from their obligations under the 
policies, because no notice, as required in the policies, was given to him by defendants 
of an intention to cancel the policies, or that the same had been cancelled. 

[1-3] Whether a policy of insurance has been delivered or not is largely a 
question of intention. If it was the intention of defendant companies, acting by 
their authorized agents, that the policies, executed by them, should be completed 
instruments, if this intention was evidenced by words or acts of defendants, indicating 
that the policies were put beyond their legal control, and if plaintiff acquiesced in 
this intention, and accepted the policies, they were delivered so as to become effective 
from the date of issue, notwithstanding they did not pass beyond the physical control 
of the agents of the defendant companies. Vance on Insurance, p. 169; Hardy v. 
Insurance Co., 154 N. C. 430, 70 S. E. 828; Roberta Mfg. Co. v. Assurance Co., 
161 N. C. 88, 6S. E. 865; 26 C. J. 58, § 51. Retention by the agent of the company 
of the policy, which as between the insurer and the insured has been delivered as a 
completed instrument, does not affect its validity. 

[4, 5] A policy of insurance, in form as required by statute, may be delivered 
upon condition that it shall not become effective until the happening of some subse- 
quent event. “In such cases, the policy is of no binding effect until the condition is 
fulfilled. Such conditions may be shown by parol, without violating the well-known 
rule prohibiting the varying of written agreements by parol testimony. The condition 
so shown goes to the existence of the policy, and not to its terms.” Vance on Insur- 
ance, p. 170. In Hartford Fire Insurance Co. v. Wilson, 187 U. S. 467, 23 S. Ct. 189, 
47 L. Ed. 261, it is held that a policy of fire insurance may be delivered to the agent 
of the insured upon condition, and that, if the condition is not fulfilled prior to the 
destruction of the property by fire, no recovery can be had, because the policy had 
not _ effective prior to the loss. 18 Rose’s Notes, p. 1197. See 26 C. J. p. 59, 
note 95. 

{[6] The jury in the instant case has found that the policies were issued as 
alleged in the complaint. There is no finding or admission in the pleadings or other- 
wise that they were issued or delivered conditionally as between the insurer and 
the insured. The policies became effective for all purposes on the day of their issue. 
The agreement as found by the jury was not between the insured and the insurer 
with respect to the terms of the policy, but between the insured and the agent of the 
insurer with respect to the payment of the premiums to the said agent, and not to 
the company. Unless cancelled in accordance with its terms, each of the policies 
continued in full force and effect from date of issue until June 2, 1923, the day on 
which the property was destroyed by fire. There was an unconditional delivery of 

_ the policies, and they were in full force and effect, according to all the terms thereof 
from the date of their issuance. 


[7, 8] It is expressly stipulated in each policy, as required by statute: (1 
That “this policy will be cancelled at any time at the request of the insured ;” and (3 
that “the policy may be cancelled at any time by the company by giving to the insured 
five days’ written notice of cancellation.” No notice of intention to cancel or of 
cancellation was given to the insured by the company. Clearly, therefore, if the 
attempted cancellation of the policies on April 30, 1923, was upon the initiative of the 
companies, or of their agent, acting for them, it was void. It did not release the 
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companies from their obligations under the policies. They were in force, notwith- 
standing such attempted cancellation, on June 2, 1923. No contract valid in its 
inception, and unobjectionable in its terms, can be cancelled without the consent of 
all parties who have acquired rights thereunder. American Trust Co. v. Life Ins. 
Co., 173 N. C. 558, 92 S. E. 706. The insured, when he accepted the policy, con- 
sented that the company might thereafter cancel the policy upon giving him notice 
in writing of five days. This provision is manifestly for the protection of the 
insured. The right of the company to-cancel the policy exists only because of the 
consent of the insured, given at the time of his acceptance of the policy, and there- 
after to be acted upon by the company only upon strict compliance by it with the 
terms upon which such consent was given. “A consent to a cancellation on a specified 
condition does not terminate the insurance unless such condition is performed.” 26 
C. J. p. 147, note 38. No written notice of five days having been given to plaintiff by 
defendants, as required by the terms of the policies, defendants had no right to cancel 
the policies on’ April 30, 1923. If the cancellation on said date was made by the 
companies, and not at the request of plaintiff, it is void, and did not terminate the 
insurance. Vance on Insurance, p. 495; Roberta Mfg. Co. v. Assurance Co., 161 
N. C. 88, 76 S. E. 865. 

[9, 10] It is stipulated in the policy, however, that it will be cancelled at any 
time by the company at the request of the insured. This request may be made by 
the insured in person, or by his authorized agent. Manifestly, the request for cancel- 
lation must be made after the policy has been issued, and while it is in force. It 
does not follow, however, that the agent who makes the request in behalf of the 
insured must have been, authorized so to do, after the policy had been issued, and 
while it was in force. Such authority may be given prior to, or contemporaneously 
with, the issuance of the policy. It may also be given upon condition, to be exer- 
cised in the discretion of the agent, upon the happening of the condition. 

In the instant case, the terms of the contract of insurance between the insured 
and the insurer are contained in the written policy, as required by statute. The 
agreement as found by the jury, with respect to cancellation upon the failure of 
plaintiff to pay the premiums on the policies, was not a part of the contract of 
insurance between plaintiff and defendants. Only plaintiff and the agent, acting 
in his own behalf, and not for his principal, were parties to this agreement. The 
agent did not undertake to act for, or to bind, his principal by the agreement. Failure 
of plaintiff to pay the premiums within the time agreed upon was not intended to 
result in a forfeiture of the policy. The agreement had no effect whatever upon the 
rights and obligations of plaintiff and defendant under the policy. It was for the 
protection of the agent, who upon the issuance of the policies became liable to defend- 
ants for the amount due for premiums. These premiums were payable in money. 
It was the duty of the agent to collect the premiums. Upon the issuance of the 
policies, he became liable at once to the companies for the amount of the premiums. 
In extending credit to plaintiff, he was acting for himself, and not for the company. 
In consideration of the extension of credit, plaintiff agreed that upon his failure to 
pay the amount due as premiums, within the time agreed upon, the agent, acting for 
him, might cancel the policies, and thus relieve himself of liability to the company, 
or at least reduce the amount for which he was liable on account of premiums on 
these policies. The effect of the agreement was to authorize the agent, in behalf of 
plaintiff, to have the policies cancelled by the companies by making the request as 
provided in the policies. The agent having made the request, upon the failure of 
plaintiff to pay the amounts due him for premiums on the policies within the time 
agreed upon, the policies were thereby cancelled on April 30, 1923. After said date, 
they ceased to have any validity as contracts of insurance. There is no error in the 
judgment that E. V. Dawson take nothing by this action. 

{11] The authorization by plaintiff of the agent of the companies to cancel the 
policies, as his agent, upon plaintiff’s failure to pay the amounts due as premiums, 
within the time agreed upon, and the cancellation by said agent of the policies under 
such authority, was not inconsistent with the duties which said agent owed to the 
companies. He had fully performed such duties when the policies were issued. The 
companies had consented that they should be cancelled at any time upon the request 
of plaintiff. No terms or conditions were imposed upon plaintiff, and upon his 
request, made by the agent, defendants had no discretion with respect to the cancel- 
IS, a Warren v. Franklin Fire Ins. Co., 161 Iowa 440, 143 x W. 554, L. R. A. 

4 
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[12] There being no error in the judgment that the insured cannot recover in 
this action, it must follow that there is no error in adjudging that his coplaintiffs 
cannot recover. No sum having been ascertained and proven to be due to the assured 
under the policies, none can be recovered by them under the “loss payable” clause in 
the policies. Roper v. Ins. Co., 161 N. C. 151, 76 S. E. 869; Gilman v. Commonwealth 
Ins. Co., 112 Me. 528, 92 A. 721, LR. A: 1915C, 759, note. The New York standard 
mortgage clause is not in the policies. 

The judgment is affirmed. There is no error. 

Adams, J., dissenting. 


AIKEN v. HOME INS. CO. (No. 12078.) 
(Supreme Court of South Carolina. Oct. 7, 1926.) 
134 Southeastern Reporter 870 
1. INSURANCE. 


Agreement in fire insurance policy to submit to an appraisal and award is nothing 
more than an agreement to submit to an award, in accordance with statute. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

2. INSURANCE. 

In action on fire policy for partial loss of house, plaintiff’s testimony that she 
sold lot with remains of building for $6,500, and that she valued lot at $4,000, held 

admissible as affecting extent of loss. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

3. INSURANCE. 

In action on fire policy involving question of extent of partial loss, exclusion of 
testimony as to estimated cost of replacement and of testimony as to actual cost of 
remodeling held not error. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

4. INSURANCE. 

In action on fire policy, amount of partial loss held properly ascertained by 
deducting value of salvage from agreed valuation in policy, rather than from value 
fixed by appraisal. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

5. INSURANCE. 

In action on fire policy which recited an agreed valuation, finding of a lesser 
sound value by appraisers held not binding. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 

Cothran, J., dissenting. 

Appeal from Circuit Court of Greenwood County; Henry C. Tillman, Judge. 

Action by Annie C. Aiken against the Home Insurance Company. Judgment for 
plaintiff on directed verdict, and defendant appeals. Affirmed. 

Benet, Shand & McGowan, of Columbia, and W. H. Nicholson, of Greenwood, 
for appellant. 

Grier, Park & McDonald, of Greenwood, for respondent. 

Purpy, A. A. J. The defendant appellant insured the residence of the plaintiff 
respondent in the sum of $1,000. The building was valued in the policy at $12,000, 
and a total of $8,000 was permitted, and it is admitted that there was the full amount 
of $8,000 carried on the building—$1,000 by the defendant. The property was 
damaged by fire. The respondent insisted that her rights were fixed, as to value, 
by the terms of the policy. The appellant insisted on an appraisal, and the respondent 
entered into an appraisal agreement, but the agreement was “that the loss shall be 
fixed by the appraisal of the same, under the terms of the policy in question and the 
provisions of law applicable thereto.” 

When the award was made, the majority of the appraisers valued the building 
at $10,500, and the damage at $6,650, and the defendant claimed that it was liable 
for only one-eighth of this sum, and offered to pay this into court. One of the 
appraisers filed a minority report fixing the value of the building at $12,000, claiming 
that the terms of the policy prevailed, and said that he was of the opinion that the 
respondent’s loss was $9,000. 

This action was brought by the respondent, and judgment was directed in her 
behalf, for the sum of $1,000. The trial judge (Tillman) directed a verdict for 
$1,000 and interest, and the appeal is from such direction, and upon a number of 
exceptions, seven in all. 
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[1] The agreement to submit to an award is nothing more than an agreement 
to submit to an award in accordance with the statute. The agreement so expressly 
states, and if it did not so state, the court would so construe it, because any other 
construction would be contrary to the statute. The value of the building having 
been fixed in the policy, it was not involved in the question submitted, to be passed 
upon. 

The statute has been construed, and. the liability of the insurer and the rights 
of the insured, under policies of this kind, have been fixed in the case of Parnell v. 
Insurance Co., 126 S. C. at page 198, 119 S. E. 191, 32 A. L. R. 648, in which it was 
held that, in case of loss, the insured could recover the full amount of the insurance, 
and a proportionate amount, in case of a partial loss; “proportionate amount” mean- 
ing an amount in proportion to the loss and not proportionate to the amount of the 
policy. This is reaffirmed in Columbia Real Estate & Trust Co. v. Royal Exchange 
Assurance Co., 132 S. C. 427, 128 S. E. page 865. 

There was a loss in this case equal to the total amount of insurance, and there 
Was no basis for prorating. 

2] The respondent testified that she had sold the lot with the remains of the 
building for $6,500, and she valued the lot at $4,000. Other witnesses likewise 
testified as to the value. 

[3-5] The exceptions impute error in admitting this testimony over the objec- 
tions of the appellant, and error in refusing to permit the witnesses, Mrs. Foster 
McCaslan and B. F. Barnes, to testify as to the amount which it would have taken 
to replace the burned portions of the damaged building; and a similar objection was 
made to excluding the testimony of J. L. Smith and J. S. Bailey as to their estimates 
of the loss and damage from the standpoint of replacement, and in not permitting 
R. E. Gaines to testify what it had cost him to remodel the building after the fire; 
that there was error in directing a verdict for the full amount, on the ground that 
the only method of ascertaining loss and damage under the insurance policy was to 
estimate the value of the salvage or remains, and deduct such value from the correct 
value of the building under the policy, in that the policy and the statute do not 
specify any methods of ascertaining partial loss to a building; in that there had been 
a submission to appraisers, and that a finding of a majority was binding; that there 
was error in refusing to direct a verdict for the defendant, because the appraisal was 
binding ; and that there was error in not directing a verdict for the defendant and in 
holding that the appraisal and award were not binding upon the respondent, inasmuch 
as said appraisal and award attempted to vary the agreed valuation of the building, 
and in that the finding of the appraisers on the sound value of the building should 
be discarded as surplusage and the loss and damage as ascertained and found by the 
appraisers as representing the cost and replacement of the portions of the building 
burned was binding on the respondent. 


We are of the opinion that his honor, the trial judge, did not commit error in 
his rulings, and the exceptions should be and are overruled, and the judgment should 
be and is affirmed. 

Gary, C. J., and Watts, J., concur. 

Marton, A. A. J. (concurring). I think the result reached is consistent with, 
if not absolutely required by, the construction of the statute adopted by this court 
in Columbia Real Estate & Trust Co. v. Royal Exchange Assurance Company, 132 
S. C. 427, 128 S. E. 865, and in Parnell v. Insurance Company, 126 S. C. 198, 119 
S. E. 191, 32 A. L. R. 648. I therefore concur in the result of Mr. Justice Purdy’s 
opinion. 

CorHrAN, J. (dissenting). Action upon a policy of insurance for $1,000 covering 
loss or damage by fire to a dwelling house owned by the plaintiff in the city of 
Greenwood. A fire occurred on February 15, 1924, during the life of the policy, by 
which, in the language of the complaint, the house was “partially destroyed. 

The policy was a “valued policy,” under the statute of South Carolina, section 
4095, vol. 3, Code of Laws 1922, the agreed valuation of the property being fixed 
at $12,000, and the amount of permitted insurance at $8,000. 

The plaintiff had procured policies to be issued as follows: 

Liverpool & London & Globe Insurance Company $3,000 
Rhode Island Insurance Company ; 
Home Insurance Company 1, 


$8, 
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The plaintiff contends that the value of the portion of the building which re- 
mained after the fire was $3,500, and that the loss sustained was the difference 
between the agreed valuation, $12,000 and this $3,500, namely $8,500, which “a1.000 
her to recover upon all of the policies the total amount of insurance, $8,000, 
ot which is recoverable upon the policy sued upon in this case. 

Pursuant to the terms of the policy, the adjustment of the loss was submitted 
to three appraisers appointed in the usual way. A majority of the appraisers reported 
the sound value of the building, that is, its actual value prior to the fire, as $10,500 
and the loss and damage $6,650. The third appraiser dissented from the report, 
holding that the loss must be ascertained by deducting the value of what remained 
after the fire, $3,000, from the agreed valuation $12,000, leaving $9,000 as the value 
of the portion lost or damaged by the fire. 


The plaintiff, in her complaint, anticipated the defense of the insurance company 
that the report of the appraisers was conclusive by attacking the report as having 
been based upon a legally incorrect method of ascertaining the amount of the loss. 
There is no contest over either of the propositions that the policy in question is a 
valued policy under the statute, or that the loss was a partial loss. For convenience, 
the matter will be discussed as if there were a single policy of $8,000 upon the 
property, instead of three policies aggregating that amount. 

The following data were contended for by the respondent: 

Agreed valuation 

Amount of actual loss 

Amount of insurance 

The appellant contends : 

Agreed valuation 

Sound value of building before the fire 
Amount of actual loss 

Amount of insurance 


The insured arrives at the amount of the actual partial loss by deducting from 
the agreed valuation $12,000, the actual value of the salvage $3,500, leaving $8,500 
The insurers arrive at the same item from the report of the appraisers fixing it at 

The contention of the insured, as we understand it, is that the agreed valuation of 

12,000 upon the building must be taken for all purposes as the sound value of the 
uilding before the fire, and that the amount of the partial loss can only be ascertained 
by deducting the value of the salvage from the amount of the agreed valuation. 

We do not agree to this proposition for several reasons. In the first place, if it 
should appear that the agreed valuation was an overvaluation, for instance, if the 
sound value should be $10,500 and the agreed valuation $12,000, every dollar of the 
sound value would by agreement be worth 120/105=8/7 of a dollar, $1.142857, and 
the actual value of the salvage, $3,500, expressed in terms of the agreed valuation 
would be worth $3,500 x 1.142857—$4,000. This deducted from the agreed valuation 
of $12,000 leaves $8,000 as the amount of the partial loss, instead of $8,500 as claimed 
by the insured. In the second place, if it should appear that the agreed valuation was 
an undervaluation, for instance, as in the pending case of Columbia R. E. Co. v. Ins. 
Co., where the sound value was $25,000, the agreed valuation $9,000, and the actual 
partial loss $12,500, to adopt the rule contended for by the insured would present the 
impossible problem of deducting $12,500 from $9,000 

Assuming the correctness of the data contended for by the insured in this case, 
the proper method of ascertaining the proportionate amount of the insurance recover- 
able by the insured is to formulate a proportion. The agreed valuation is to the 
amount of the partial loss, expressed in terms of the agreed valuation, as the amount 
of the insurance is to the amount of insurance recoverable; that is, 12,000 : 8,500 x 
1.142857 :: 8,000 : x. x = 6,476.19. Or, which attains the same result: The sound 
value is to the actual partial loss as the amount of insurance is to the amount of insur- 
ance recoverable; that is: 10,500 : 8,500 :: 8000 : x. x = 6,476.19. Upon this 
basis the defendant company would be liable for one- eighth of $6,476. 19 = $809.52. 

Assuming the correctness of the data contended for by the insurers, the proper 
proportion would be: 10,500 : 6,650 :: 8,000 : x. x = 5,066.66. Or, which attains 
the same result, expressing both the sound value of and the actual partial loss in 
terms of - agreed valuation : 10, ys x 1.142857 : 6,650 x 1.142857 :: 8,000 : x. 


12,000 : 7,600 :: 8000 : x. x = 5,066.66. Upon this basis the defendant company 
would be liable for one- -eighth of $5, 066.66 = $633.33. 


1, 
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The trial judge directed a verdict for the full amount of the policy held in the 
defendant company upon the ground that there appeared no issue for submission to 
the jury, and that the appraisal required by the provisions of the policy is in conflict 
with the statute law of this state; in effect sustaining the correctness of the plaintiff 
as to the method of ascertaining the actual partial loss. : 

We think he was in error as to both propositions. The method for ascertaining 
the partial loss suggested by the insured is clearly wrong as has been shown; the vital 
issue for submission to the jury was the amount of the actual partial loss which 
must form one term in the proportion necessary to establish the amount of the 
recovery; there is nothing of conflict between the statute and the appraisal provision 
of the policy, ‘as both the sound value and the actual partial loss must be ascertained 
in order to formulate the proportion; the sound value is to the actual partial loss as 
the amount of: insurance is to the amount of insurance recoverable; or which attains 
the same result: the agreed valuation is to the actual partial loss, expressed in terms 
of the agreed valuation, as the amount of insurance is to the amount of insurance 
recoverable. 

We think he was also in error in excluding evidence of the replacement cost. 
It is difficult to conceive of a more satisfactory method of establishing the actual 

rtial loss from a fire than to establish what it would cost the owner to restore the 
uilding to its former condition. 

In the case of Bice v. Ins. Co., 1 W. W. Harr. 294, (31 Del.) 114 A. 211, the 
court construed the statute of Delaware as providing that all policies, whether in the 
event of a total or a partial loss, must be deemed valued policies, and that the agreed 
value controlled in the adjustment of a loss of either description. 

The court says: 

“The agreed value in the policy is designed, not to fix the value of a part, but to 
furnish the basis upon which settlement shall be made in case of any loss. And it is 
not, as defendant contends, destructive of the agreement of the parties that in case 
of disagreement as to the-loss, the same shall be ascertained by appraisers. Even 
though the agreed value governs in case of partial loss, there would still be reason 
for the appointment of appraisers in case of disagreement as to the loss. Their duty 
is not to fix the value of the property destroyed, but the amount of the loss the 
insured has sustained; and this is done, we apprehend, by estimating what it will 
cost to repair or replace the property destroyed.” 

The attack upon the report of the appraisers upon the ground that they adopted 
an erroneous method of ascertaining the partial loss has failed; the insured is bound 
by that appraisal; hence the figures as to sound value and actual partial loss are 
conclusive upon her, and the proportion above stated based upon those figures ends 
the controversy. 

It may be proper to state that the foregoing opinion is in conformity with the 
opinion of the writer in the case of Columbia R. E. Co. v. Ins. Co., now pending: in 
this court. Reference is made thereto for a more elaborate discussion of the principle 
which under the valued policy law of this state, section 4095, vol. 3, Code of 1922, 
must control in the adjustment of a partial loss. 

The judgment of this court should be that the judgment appealed from be 
reversed and a new trial had, unless the plaintiff shall within 10 days after the filing 
of the remittitur indorse upon the record a remission of all of said judgment in excess 
of $633.33 plus interest, as provided for in the policy, and in that event that the 
judgment as thus reduced be affirmed. 


O’DONNELL v. MERCHANTS’ MUT. INS. ASS’N. (No. 5238.) 
(Supreme Court of South Dakota. Oct. 22, 1926.) 
210 Northwestern Reporter 509. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURANCE 
AGENT HAD NO AUTHORITY TO WAIVE CONDITIONS IN POLI- 
CIES OR MAKE CONTRACTS FOR INSURANCE COMPANY. 

In action to recover damages for insurance company’s failure to issue fire policy 
covering plaintiff’s interest in property as vendee, evidence held to show that in- 


surance agent who agreed to have it so issued had no authority to waive conditions 
in policies or make contracts for company. 


(For other cases, see Insurance, Dec. Dig. § 92.) 
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2. INSURANCE—INSURANCB COMPANY IS BOUND BY ACTS OF 
SPECIAL AGENT TO EXTENT ONLY OF HIS AUTHORITY, UNLESS 
COMPANY IS ESTOPPED FROM INVOKING RULE. 


An insurance company is bound by acts of special agent to the extent only of 
agent’s authority, subject to general course of conduct by company estopping com- 
pany from invoking this rule. 

(For other cases, see Insurance, Dec. Dig. § 88.) 

Campbell, J., and Gates, P. J., dissenting. 


Appeal from Circuit Court, Spink County; Alva E. Taylor, Judge. 

Action by M. J. O’Donnell against the Merchants’ Mutual Insurance Associa- 
tion. From a judgment for plaintiff and an order denying a new trial, defendant 
appeals. Reversed. 

Sterling, Clark & Grigsby, of Redfield, for appellant. 

Ezra L. Baker and L. W. Crofoot, both of Aberdeen, for respondent. 

Pottey, J. Plaintiff entered into a contract with one La Croix for the pur- 
chase of a certain lot with the building and certain equipment thereon used for a 
butcher shop. The contract was entered into on the 20th day of November, 1919. 
The purchase price was $5,000; $2,000 of which was paid when the contract was 
made, and the balance was payable in three equal annual payments thereafter. The 
title to the property was to remain in La Croix until fully paid for. At the time 
of making the contract La Croix had a policy of insurance issued by defendant 
company, insuring the property for $2,000. This policy by its terms expired on the 
1lth day of December, 1919. By an understanding between plaintiff and La Croix, 
plaintiff was to keep the property insured for the benefit of La Croix to the extent 
of his interest. On December 3, 1919, plaintiff wrote the following letter: 

“Merchants’ Mutual Ins. Ass’n, Redfield, S. Dak—Mr. H. N. Pool: In regard 
to. the insurance on the meat market, as I have bought this property on contract 
and would like to have you come up if possible this week, if not let me know at once. 

“Yours truly, 
“M. J. O'Donnell.” 


This letter was addressed to Mr. Pool at Redfield. It reached Redfield during 
Pool’s absence and was turned over by a member of his family to defendant com- 
pany. In reply to this letter defendant wrote plaintiff as follows: 

“December 9, 1919. 

“M. J. O’Donnell, Mellette, S. D—Dear Sir: Wish to acknowledge receipt 
of your letter in regard to your having bought the meat market at Mellett on con- 
tract and would like to have our Mr. Pool come up this week and arrange for the 
insurance of this property. 

“Owing to the fact that Mr. Pool is out on another territory, we are going to 
handle this matter direct with you by mail, and we are inclosing application blank 
which we wish you would fill out and return to us. Kindly state where the meat 
market is located, the value of the building and contents and amount of insurance 
desired, the date it is to take effect, and such other information as is asked for on 
the blank. 

“If you will fill this blank out and return to us we will be in a position to issue 
a policy. We have just renewed Policy 15124 in favor of G. B. La Croix; this policy 
covers $1,500 on the meat market building and $1,500 on furniture and fixtures, and 
we are wondering if it is Mr. La Croix’s intention to keep this policy. Wish you 
would kindly talk the matter over with him and advise us by return mail. 

“Thanking you for your letter of recent date and trusting that we may hear 
from you by return mail, we remain.” 

Plaintiff did not fill out the blank as requested nor answer the letter, and 
on the trial swore he never received it. On December 11th, the day on which the 
old policy expired, he wrote defendant as follows: 

“Merchants’ Mutual Ins. Ass’n, Dr., Redfield, S. D.: Please find inclosed 
check for $92.44 for insurance for shop and fixtures for G. B. La Croix, Mel- 
lette, S. D. 

“Yours truly, 


M. J. O’Donnell.” 


ly to this letter defendant wrote plaintiff as follows: 
eee “December 12, 1919. 
“M. J. O'Donnell, Mellette, S. D—Dear Sir: Wish to acknowldge receipt of 
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your letter of the 11th in which you inclosed check in the amount of $92.44 in pay- 
ment of insurance on shop and fixtures for G. B. La Croix. 


“We understand that you have purchased. the shop and fixtures from Mr. La 
Croix, and wonder if it would not be best for the insurance to be made out in the name 
of Mr. La Croix, with a loss payable clause to you and Mr. La Croix as your in- 
terest may appear. Mr. Pool informed us that the insurance was to run in the name 
of Mr. La Croix, but we presume that it would be better to have a clause attached 
in favor of yourself. : 


“Kindly let us hear from you in regard to this and oblige. 
“Yours very truly, 
“Ass’t Sec’y.” 
Plaintiff did not answer this letter, and on the trial swore he never received 
it. On or prior to November 21, 1919, the Mr. Pool above mentioned saw and talked 


with plaintiff at Mellette, and on November 21, 1919, Pool wrote defendant from 
Mellette as follows: 


“Mellette, S. D. 11—21—19. 
“Mr. N. S. Tyler, Sec’y, Redfield. Dear Sir: Find inclosed applications. 
* * * M. J. O’Donnell from Stratford is buying out G. B. La Croix meat market 
here, stock, bldg., and fix. Merch. Mutual policies No. 13531—13108. As soon as 
the deal is completed will let you know about the insurance. Would do nothing 
about it to-day. 
“Yours truly, 


“H. N. Pool.” 


“Since writing this letter have seen Mr. La Croix. He said he had sold the 
meat market, but that the insurance policies were to be renewed in his name.” 


Plaintiff testified at the trial that he had a conversation with Pool at Mellette 
after entering into the contract with La Croix and prior to December 3, 1919, in 
which he explained the conditions of the contract, and that Pool agreed to have 
the property insured so as to protect the interests of both plaintiff and La Croix. 
Pool denied having made any such agreement; and the undisputed evidence shows 
that a renewal policy for $3,000 covering the period from December 11, 1919, to 
December 11, 1920, had been issued and forwarded to La Croix, prior to the 
writing of the letter of December 3d by respondent, and no change was thereafter 
made in the policy, nor any policy written by appellant pursuant to such letter 
or to the comversation claimed to have been had with Pool. 


Plaintiff testified that he did not see Pool again until the latter part of No- 
vember or the lst of December, 1920, but prior to December 11, 1920, when he 
again saw him at the meat market in Mellette; that they had a conversation at 
that time in which Pool agreed that the insurance policy should be so prepared as to 
protect the interests of both plaintiff and La Croix. But the undisputed evidence 
shows that the renewal policy of $3,000 covering the period from December 11, 
1920, to December 11, 1921, insuring the interest of La Croix only, had been issued 
and delivered to La Croix before this conversation took place, and no policy was 
ever issued thereafter or any changes made in the policy already issued. La Croix 
delivered this policy to plaintiff on or about the Ist of January, 1921, and it was 
retained by him until the 21st of March, when the property was totally destroyed 
by fire. After the fire plaintiff examined the policy, and for the first time, as he 
claims, learned that his interest in the property was not insured. Thereafter plain- 
tiff and La Croix presented a joint proof of loss, in which La Croix claimed 
$2,000 and plaintiff $1,000. Shortly prior to the fire plaintiff had paid La Croix 
$1,000 on the purchase price of the property. Defendant paid La Croix $2,000 as 
the value of his interest, but refused to pay plaintiff on the ground that his interest 
was not insured and that he was not a party to the contract. Plaintiff then brought 
this suit to recover damages for defendant’s “failure to issue a policy of insurance 
in such form as to protect G. B. La Croix, vendor, and M. J. O’Donnell, the 
plaintiff herein, as vendee, under an executory contract of sale.” 

The action therefore is based upon the alleged contract made by Pool, and, 
the jury having found for plaintiff on this issue we must assume that Pool at- 
tempted to make such contract. But defendant claims that Pool had no authority 
to make any such contract, and that such contract, if made as plaintiff claims it 
was, is not binding upon the defendant; and whether Pool had such authority is 
the only question to be determined in the case. 
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Pool was employed as a special agent for the defendant company, and upon the 
question of his authority he testified as follows: 


“My duties in connection with my employment with the Merchants’ Mutual 
Association are soliciting new business, making collections, inspecting risks and 
any matters of interest which may pertain to the company. I never issue any 
policies for the company. I am not authorized and have never been instructed to 
make any indorsements upon policies or attach any clauses thereto. After I have 
received an application for insurance I am instructed to send it to the office. The 
policies are issued at the home office at Redfield and not at any other place. I never 
issue any policies. In the event that I find there has been a change in the title, 
possession or control or hazard of the risk in some way, I report it to the company. 
I am not authorized to make any changes or alterations in the policy relative to 
any change in the title, or possession of property. I have never been instructed and 
have never been authorized by the company to make any agreements in regard to 
the manner in which their insurance policies should be issued: The company never 
authorized me to make an agreement with Mr. O’Donnell relative to the insurance 
policy that is in suit here. I never made any agreement with O’Donnell or had any 
transaction with him except the two conversations that I have related.” 

i upon this question the general manager of defendant company testified 
as follows: 


“Mr. Pool is not an officer or director of the company. I have heard Mr. Pool’s 
testimony and have heard his testimony in regard to the conversations of Mr. 
O’Donnell. Mr. Pool has never been authorized by this Company to issue policies. 
It is not within the scope of Mr. Pool’s authority to sign any waivers or any of the 
conditions of the policies that we issue. He has nothing to do with that. Mr. Pool 
has never been authorized to consent to any change in ownership or make any agree- 
ment as to whom any policy shall be issued. We never authorized Mr. Pool to make 
any agreement with the plaintiff in this case relative to the issuance of any insurance 
to him. Mr. Pool solicits new business. He takes the application, and his instruc- 
tions are to have the application filled out completely on our special blank for and 
signed by the party desiring the insurance. It is then sent to the home office by Mr. 
Pool, and after the application and all necessary information is contained in the appli- 
cation and approved, the policy is issued.” 


[1] This is all the evidence there is in the record touching upon Pool’s authority. 
He had authority to solicit business and to collect premiums, and to examine 
risks and make reports, but he had no authority to issue policies or to waive conditions 
in policies, or make contracts for the company. Plaintiff cites Minneapolis Thresh- 
ing M. Co. v. Darnall, 13 S.D. 279, 83 N. W. 266, as authority on this question. 
An examination of that case fails to show that the question of an agent’s authority 
was involved in any manner whatsoever. Plaintiff also cites and relies on Pfiester 
v. Missouri S. Life Ins. Co., 85 Kan. 97, 116 P. 245. That case goes to the extent 
only of holding that: 

“An agent for a life insurance company, whose authority is limited to nego- 
tiating for, taking, and transmitting applications for the approval or rejection of 
the company, is the agent of the company, and not of the person whom he solicits 
to take insurance, and for those purposes he has all the power the company itself 
possesses,” 

and also that: 


“Tt is the duty of such an agent to prepare the application of a person solicited 
to insure, so that it will accurately and truthfully state the result of the negotia- 
tions, and the agent’s failure to do so is in legal effect the fault of the company.” 

[2] But the question of the extent of the agent’s authority to bind the com- 
pany was not involved. An insurance company is bound by the acts of a special 
agent to the extent only of the agent’s authority. Of course this rule would be 
modified by a general course of conduct on the’ part of the company or acts that 
would estop the company, from invoking the rule, but there is nothing of the 
kind in this case. On the other hand, the conduct of the plaintiff strongly indicates 
to us that he never made any effort to insure jointly with La Croix or that he 
ever believed that he was so insured. In the first place the policy that went into 
effect on the 11th day of December, 1919, was for exactly the amount of La Croix’s 
interest in the property at that time as it was fixed by the terms of the written con- 
tract for the purchase of the property. The letter written by plaintiff on the 3d day 
of December, 1919, did not signify that he wanted defendant to insure his interest 
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in the property, and when he remitted the premium on that policy he expressly 
stated that it was in payment for the insurance “for G. B. La Croix.” The second 
policy was for the same amount, and the evidence does not show that there had been 
any change in La Croix’s interest up to that time. In the second place, the record 
shows that plaintiff took out insurance in another company for the protection of 
his interest in the property. Such insurance was in force at the time of the fire, 
and the policy issued by defendant was of so little concern to him that he never 
looked at it until after the fire. . 

The judgment and order appealed from are reversed. 

Knight, Circuit Judge, sitting in lieu of Dillon, J., concurs in result. 

CAMPBELL, J. (dissenting). There was a dispute of fact in the instant case 
as to the origin of the policy of insurance outstanding upon the property at the 
time of the fire. Appellant company claims that such policy originated in routine 
renewals of insurance issued to La Croix on the: property at a time previous to the 
sale to respondent. Respondent on the other hand contends that the policy had its 
origin in an oral agreement for the issuance thereof, made between himself and 
appellant’s agent, Pool, after respondent acquired his interest in the property, which 
oral agreement of the agent Pool respondent claims was fully performed by appellant 
company excepting only the portion thereof whereby Pool agreed that the policy 
when issued would be in such form as to protect the interests of both respondent 
and La Croix in the property in question. This fact question was submitted to the 
jury under proper instructions, and by their verdict they have decided all these 
controverted facts in favor of respondent, and there is no possible question but that 
the testimony of respondent himself, if believed by the jury, was ample to support 
the verdict. 

Whether the provision is wise or not, it is of course elementary under our law 
that in cases such as this one at bar the credibility of witnesses and disputed ques- 
tions of fact are for the jury, and this court has no right to substitute its views 
with reference thereto for the verdict of the jury except where it can properly 
be said that there is no substantial evidence in support of the verdict. 

Notwithstanding this clear rule of law, the majority opinion in this case might 
easily and fairly be compressed into a single sentence reading about as follows: 
“We disagree with the verdict of the jury on the disputed facts, and the case is 
therefore reversed.” 

The absolute impropriety of thus invading the province of the jury is so ap- 
parent that the learned writer of the majority opinion has erected quite an elaborate 
structure, in a labored effort at camouflage, to the end that his view of the facts 
might be substituted for that of the jury without the appearance of so doing. To- 
ward the closing of the opinion, however, the real ratio decidendi has inadvertently 
been permitted to appear by the use of this language: 

“* * * The conduct of the plaintiff strongly indicates to us that he never 
made any effort to insure jointly with La Croix, or that he ever believed he was 
so insured,” 

—followed by a dissertation in support of a view of the facts contrary to the ver- 
dict of the jury. ; f : 

The testimony of respondent in this case if believed by the jury being admit- 
tedly sufficient to justify the verdict, the agreement or disagreement of members 
of this court with such verdict should be entirely disregarded. It is our duty to 
accept the facts as found by the verdict, and there remains for this court only the 
application of the law to the facts so determined, without regard to personal opinion 
or prejudice. : . 

The majority opinion goes at some length into the question of whether or not 
appellant’s agent Pool had authority to make the entire contract or agreement which 
resondent claims he made, and I think the majority opinion reaches the correct 
result on that point, but the decision of that question is not even remotely involved 
in this case excepting by absolutely disregarding the verdict of the jury. The jury 
by its verdict has necessarily determined that the agent Pool did make the agree- 
ment which respondent testifies was made, and, further, that thereafter and pur- 
suant to said agreement, and not otherwise, the appellant company did and -performed 
everything which Pool agreed they would do excepting only that by the willful- 
ness or neglect of appellant company, or of its agent Pool, the policy which they 
issued and delivered pursuant to Pool’s agreement failed to name respondent as a 
beneficiary party in addition to.La Croix; that respondent fully performed the entire 
agreement on his part and did not know until after the fire that appellant com- 


. 
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pany had omitted the performance of a portion of the agreement on its part. 
The appellant company having in fact executed Pool’s agreement that it would 
issue and deliver a policy, the authority of the agent Pool to bind the com- 
pany in that regard, and the question of whether or not the company when ad- 
vised of Pool’s agreement in its behalf might have refused to perform the 
same had it so seen fit, are entirely immaterial. Certainly the appellant com- 
pany cannot perform a part of the agreement made in its behalf by its agent 
Pool, accept respondent’s money on the basis of. full performance, and then when 
a loss arises blithely disclaim any responsibility for an unperformed portion of 
Uool’s agreement vital to respondent. Assuming that appellant ‘company was 
under no duty to recognize the agreement made in its behalf by its agent Pool, never- 
theless the appellant company must take or leave such agreement in its entirety. It 
cannot execute part of the agreement and disregard the remainder, meanwhile re- 
ceiving and retaining respondent’s money on a basis of complete performance. 

This is not an action upon a written contract of insurance, but is an action for 
damages for failure to perform an oral agreement to make and issue a contract 
upon certain terms and conditions. The agent Pool testified that it was part of his 
duty as soliciting agent to ascertain in whose name a policy should be issued and how 
it should be issued; the evidence also shows that appellant company knew of re- 
spondent’s purchase and interest in and possession of the property, and was fully 
acquainted with all the circumstances, and was willing to and did insure the risk 
in the amount of $3,000, and they have received and still retain the full amount of 
premium on insurance in that sum. Having undertaken to perform Pool’s agreement 
and received the consideration therefor, they must perform it all. They cannot 
take advantage of the default or negligence of their agent Pool, and by failing to 
name respondent in the policy save one-third of the amount which appellant with 
full knowledge of all the circumstances agreed to pay in the event of destruction of 
the property. See Pfiester v. Missouri, etc., Insurance Co. 85 Kan. 97, 116 P. 245. 

There is no reversible error in the record, and the judgment and order appealed 
from should be affirmed. 

Gates, P. J., concurs in the foregoing dissent. 


WESTERN ASSUR. CO. v. STONE 
(Supreme Court of Appeals of Virginia. Sept. 23, 1926.) 
134 Southeastern Reporter 710. 

2. INSURANCE—TEMPORARY POSSESSION UNDER EXECUTION BY 
SHERIFF OF GOODS INSURED UNDER POLICY PROVIDING FOR 
AVOIDANCE IN CASE OF CHANGE OF POSSESSION WILL NOT DE- 
FEAT RECOVERY, WHERE POSSESSION WAS REGAINED BEFORE 
LOSS BY FIRE. 

Where stock of goods, insured under policy providing for avoidance in case of 
change “in interest, title, or possession,” were in temporary possession of sheriff under 
execution, but insured regained possession thereof before loss by fire, policy was 
not avoided thereby, since temporary possession by sheriff in no way contributed to 
loss by fire or increased risk of insurer. 

(For other cases, see Insurance, Dec. Dig. § 329.) 


3. INSURANCE—THAT SHERIFF WAS REFUSED PAYMENT ON CHECK 
GIVEN BY ASSURED, WHEREBY HE REGAINED POSSESSION OF 
INSURED GOODS LEVIED ON, WAS IMMATERIAL IN ACTION ON 
POLICY, WHERE FACT OF POSSESSION BY ASSURED AT TIME OF 
FIRE WAS ONLY ISSUE. 

In action on fire insurance policy, where assured regained possession of stock 
of goods levied on, that sheriff was refused payment on check given by assured to be 
applied to execution was immaterial in action on policy, in absence of evidence that 
fire was of any other than accidental origin, and fact of possession by assured at time 
of fire was only material subject of inquiry. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

Error to Circuit Court, Dickenson County. 

Action by George W. Stone against the Western Assurance Company. Judgment 
for plaintiff, and defendant brings error. Affirmed. 

ands, Williams & Lightfoot, of Richmond, for plaintiff in error. 
A. A. Skeen, of Clintwood, for defendant in error. 
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' — J. This was an action on a fire insurance policy on a storehouse and stock 
of goods. 

On Saturday, May 3, 1924, while the policy was in force, a deputy sheriff of Dick- 
enson County levied certain executions in his hands against the insured on the said 
stock of goods, placed a lock on the storehouse, locked the door, and took the key. 
He kept the key from one to two hours, when, upon delivery to him of a check of 
the assured of $500, to be applied to the executions, and upon representations made 
to the deputy, he surrendered the key to the assured. 

The property was destroyed by fire about 2 o’clock a. m. on Monday, May 5, 1294, 
and the company refused payment on the ground of the violation of a condition of the 
policy. There was a judgment for the assured for the agreed value of the loss. 

The policy was in the New York standard form, containing the three-fourths 
value clause and the following condition: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if any change, other than by death of an assured, 
takes place in the interest, title, or possession of the object of the insurance (except 
change of the occupants without increase of hazard), whether by legal process or 
judgment or by voluntary act of the assured, or otherwise.” 

The assured contended that he was entitled to recover because (1) a statute of 
this state rendered the above-mentioned condition inoperative; and (2) independently 
of the statute, the law was in his favor. 

[1] 1. The statute referred to is section 4227 of the Code of 1919. The Code 
was — March 7, 1918, to go into effect January 13, 1920, and section 6568 thereof 
provides: 

“The enactment of this Code shall not affect any act passed by the General As- 
sembly, which shall have become a law after the ninth day of January, nineteen 
hundred and eighteen, and before the thirteenth day of January, nineteen hundred 
and twenty; but every such act shall have full effect, and so far as the same varies 
from or conflicts with any provision contained in this Code, it shall have effect as a 
subsequent act, and as repealing any part of this Code inconsistent therewith.” 

Section 4227 is as follows: 

“Type in Which Conditions and Registrictions to be Printed—Limitation to Ac- 
tions—No condition in, or indorsed on, any policy of insurance, nor any restrictive 
provision thereof, shall be valid unless such condition or restrictive provision 1s printed 
in type as large as brevier, or eight-point type, or is written in pen and ink or type- 
writer, in or on the policy, and no provision in any policy of insurance limiting the 
time within which a suit or action may be brought to less than one year after loss 
shall be valid, nor shall failure to perform any condition of such policy, nor a viola- 
tion of any restrictive provision thereof, be a valid defense to an action thereon, unless 
such failure or violation contributed to the loss sustained.” 

The section, as stated in the revisors’ note, was based on Acts 1912, p. 547. Sec- 
tion 39 of that act (page 551) provided: 

“That nothing herein contained shall relate to or affect photographic copies of 
applications or parts thereof attached to or made parts of policies of insurance.” 

This proviso was omitted by the revisors for the reasons stated in their note to 
that section. 


The Legislature of 1918, which had enacted the Code, without making any refer- 
ence to section 4227, enacted the following statute: 

“An act prescribing the style of type in which conditions and restrictive provisions 
of insurance policies shall be printed, and to define the time in respect to which 
insurers may limit the right to institute suit or action upon such policies, and 
regulate the filing of proof of loss. 

“1, Be it enacted by the General Assembly of Virginia, that no condition in or 
indorsed on any policy of insurance, nor any restrictive provision thereof, shall be 
valid unless such condition or restrictive provision is printed in type as large as 
brevier or eight-point type, or is written in pen and ink, or typewriten in or on 
such policy: Provided, however, that nothing herein contained shall relate to or 
affect photographic copies of application, or parts thereof, attached to or made parts 
of policies of insurance. 

“2. No provision in any policy of insurance limiting the time within which a suit 
or action may be brought to less than one year after loss shall be valid. 

“3. That where the policy of insurance requires the proof of loss to be filed 
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within a specified time, all time consumed in an effort to adjust the loss is not to be 
considered as a part of such time.” 

Acts 1918, p. 539. 

This statute restores in ipsissimis verbis the language of the act of 1912 as to 
photographic copies. The last section makes a saving as to the calculation of time 
within which the proof of loss is to be filed, and the act omits the words italicized in 
section 4227 above quoted. The question involved is: Did the act of 1918 repeal that 
part of section 4227 which we have italicized? 

In an able opinion by Judge Rose, sae for himself and Judge Waddill, in 
Continental Ins. Co. v. Simpson, 8 F, (2d) 439 (C. C. A. Fourth Cir.), the view is 
taken that the act of 1918 did not repeal a portion of section 4227 referred to. The 
conclusion reached is founded on the doctrine that repeals by implication are not 
favored. We refer to the case for the reasons and the authorities on which it is 
based. The opinion also very fairly states the exception to the general rule and a 
number of authorities which sustain it in the following language: 

“It is a well-settled rule in the construction of statutes, often affirmed and applied 
by this court, that, ‘even where two acts are not in express terms repugnant, yet if 
the latter act covers the whole subject of the first, and embraces new provisions, 
plainly showing that it was intended as a substitute for the first act, it will operate as 
a repeal of that act.’ United States v. Tynen, 11 Wall. 88, 92, 20 L. Ed. 153; King 
v. Cornell, 106 U. S. 395, 396, 1 S. Ct. 312, 27 L. Ed. 60; Tracy v. Tuffly, 134 U. S. 
206, 223, 10 S. Ct. 527, 33 L. Ed. 879; Fisk v. Henarie, 142 U. S. 459, 468, 12 S. Ct. 
207, 35 L. Ed. 1080; District of Columbia v.. Hutton, 143 U. S. 18, 27, 12 S. Ct. 369, 
36 L. Ed. 60; United States v. Healey, 160 U. S. 136, 147, 16 S. Ct. 247, 40 L. Ed. 369; 
The Paquete Habana, 175 U. S. 677, 684, 685, 20 S. Ct. 290, 294, 44 L. Ed. 320; Murphy 
v. Utter, 186 U. S. 95, 106, 22 S. Ct. 776, 46 L. Ed. 1070; Combined Saw, etc., Co. v. 
Flournoy, 88 Va. 1029, 14 S. E. 976; Vansant Co. v. Com., 108 Va. 135, 60 S. E. 753.” 

In Fox v. Commonwealth, 16 Grat. (57 Va.) 1, the facts are thus stated in the 
opinion of the court: 

“In 1854-55 there was no session of the Legislature ; and therefore the tax law 
passed in 1853-54 was the law for the fiscal years ending in 1854 and 1855. 

“In 1855-56, Sess. Acts, p. 11, an act was passed, entitled ‘An act imposing taxes 
for the support of government,’ the commencement and first seven sections of which 
seems to have been literally copied from the act of 1853-54 (except that the amount 
of the taxes is very much increased in the act of 1855-56), and many other sections 
of the two acts bear a close resemblance, showing that the later act was penned 
with the former before the draftsman, though in many respects the two acts differ, 
both in form and substance. The point of difference most material to the present in- 
quiry, is that the act of 1855-56 wholly omits the tax on collateral inheritances, while 
it literally copies, except as to amount of taxes, the section which next precedes and 
that which next follows the section imposing a tax on collateral inheritances in the act 
of 1853-54, and also in the act of 1852-53. It contains no express repeal of chapter 
40 of the Code, as does the act of 1853-54, and also do the two next preceding tax 
acts.” 

It was held that the later statute repealed by implication the former. In the course 
of the opinion the following statement is quoted from Bartlet v. King 12, Mass. 537, 
545 (7 Am. Dec. 99) : 

“A subsequent statute, revising the whole subject-matter of a former one, and 
evidently intended as a substitute for it, although it contains no express words to 
that effect, must, on the principles of law as well as in reason and common sense, 
operate to repeal the former, according to the case of Rex v. Cator, 4 Burr. R. 2026, 
and Rex. v. Davis, 1 Leach’s Cases, 306,” 

In Combined Saw & Planer Co. v. Flournoy, 88 Va. 1029, 14 S. E. 976, it is said: 

“Tt is a well-settled rule that, when any statute is revised, or one act framed 
from another, some parts being omitted, the parts omitted are not revived by con- 
struction, but are to be considered as annulled. To hold otherwise would be to im- 
pute to the Legislature gross carelessness, or ignorance, which is altogether inadmissi- 
ble.” Ellis v. Paige [1 Pick. (Mass.) 45]. [Italics supplied.] 

“When a statute is revised, and a provision contained in it is omitted in the new 
statute, the inference to be drawn from such a course of legislation would be that a 
change in the law was intended to be made. If the omission was by accident, it be- 
longs to the Legislature to aaey it” Buck v. Spofford, 31 Me. 36. See, also, Bedell 
v. Janney, 4 Gilman [Tll.[ 200 
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In Murdock v. Memphis, 20 Wall. 590, 22 L. Ed. 429, Mr. Justice Miller said: 

“In the year 1867 Congress passed an act, approved February 5th, entitled, ‘An 
act to amend af act to establish the judicial courts of the United States,’ approved 
September 24, 1789, 14 Stat. 365. This act consisted of two sections, the first of which 
conferred upon the federal courts and upon the judges of those courts additional 
power in regard to writs of habeas corpus, and regulated appeals and other proceed- 
ings in that class of cases. The second section was a reproduction, with some changes, 
of the twenty-fifth section of the act of 1789, to which, by its title, the act of 1867 
was an amendment, and it related to the appellate jurisdiction of this court over judg- 
ments and decrees of state courts. * * * 


“The questions propounded by the court for discussion by counsel were these: 
“1. Does the second section of the act of February 5, 1867, repeal all or any part 
of the twenty-fifth section of the act of 1789, commonly called the Judiciary Act? * * * 


“The act of 1867 has no repealing clause, nor any express words of repeal. If 
there is any repeal, therefore, it is one of implication. The differences between the 
two sections are of two classes, namely, the change or substitution of a few words or 
phrases in the latter for those used in the former, with very slight, if any, change of 
meaning, and the omission in the latter of two important Provisions found in the 
former. It will be perceived by this statement that there is no repeal by positive 
new enactments inconsistent in terms with the old law. It is the words that are wholly 
omitted in the new statute which constitute the important feature in the questions thus 
propounded for discussion.” 

In the course of the opinion it is said: 


“A careful comparison of these two sections can leave no doubt that it was 
the intention of Congress, by the latter statute, to revise the entire matter to which 
they both had reference, to make such changes in the law as it stood as they thought 
best, and to substitute their will in that regard entirely for the old law upon the 
subject. We are of opinion that it was their intention to make a new law, so far as 
the present law differed from the former, and that the new law, embracing all that was 
intended to be preserved of the old, omitting what was not so intended, became com- 
plete in itself, and repealed all other law on the subject embraced within it. The 
authorities on this subject are clear and uniform. U. S. v. Tynen, 11 Wall. ny 
U. S.) 88 [20 L. Ed. 153]; Henderson’s Tobacco, 11 Wall. (78 U. S.) 652 [20 L. 
235]; Bartlet v. King, 12 Mass. 537 [7 Am. Dec. 99]; Com. v. Cooley, 10 Pick. 
[Mass.] 36 [37]; Sedg. Stat. 126. 


“The result of this reasoning is that the twenty-fifth section of the act of 1789 
is technically repealed, and that the second section of the act of 1867 has taken its 
place. What of the statute of 1789 is embraced in that of 1867 is of course the law 
now, and has been ever since it was first made so. What is changed or modified is 
the law as thus changed or modified. That which is omitted ceased to have any effect 
from the day that the substituted statute was approved.” 

In Ellis v. Paige, 1 Pick. (Mass.) 43, it was said: 


“Tt is a well-settled rule that, when any statute is revised, or one act framed from 
another, some parts being omitted, the parts omitted are not to be revived by con- 
struction, but are to be considered as annulled. To hold otherwise would be to impute 
to.the Legislature gross carelessness or ignorance which is altogether inadmissible. We 
are not, therefore, at liberty to suppose that the proviso or exception in the provincial 
statute was omitted by mistake; and, if not, then clearly it was the intention of 
the Legislature to place all parol demises on the same footing, for such is the obvious 
import of the language of the statute.of frauds.” 


In Roche v. Mayor etc., 40 N. J. Law, 257, it was held: 


“Every statute must be considered according to what appears to have been the 
intention of the Legislature, and even though two statutes relating to the same subject 
be not, in terms, repugnant or inconsistent, if the later statute is clearly intended to 
prescribe the only rule which should govern the case providing for, it will be con- 
strued as repealing the earlier act. The rule does not rest strictly upon the ground of 
repeal by implication, but upon the principle that, when the Legislature makes a 
revision of a particular statute, and frames a new statute upon the subject-matter, and 
from the framework of the act it is apparent that the Legislature designed a complete 
scheme for this matter, it is a legislative declaration that whatever is embraced in the 
new law shall prevail, and whatever is excluded is discarded. It is decisive evidence 
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of an intention to prescribe the provisions contained in the later act as the only ones 
on that subject which shall be obligatory.” 

In Rhodes v. J. B. B. Coal Co., 79 W. Va. 71, 75, 90 S. E. 796, 797, it was said: 

“It seems to be a well-settled rule of construction that when a statute is revised, 
or one act framed from another, some parts being omitted, the parts omitted are not 
to be revived by construction, but are to be considered as annulled. The Supreme 
Court of Massachusetts, in Ellis v. Paige, 1 Pick. (Mass.) 43, 45, says: ‘To hold 
otherwise would be to impute to the Legislature gross carelessness or ignorance, which 
is altogether inadmissible.’ 

“This rule has been fully recognized and stated in its fulness by a standard writer 
on statutory construction. 1 Lewis’ Sutherland on Statutory Construction (2d Ed.) 
§ 270, with copious citation of decisions in the notes. See, also, Combined Saw & 
Planer Co. v. Flournoy, 88 Va. 1029, 14 S. E. 976.” 

It is true that in a number of the cases cited the revision was very much more 
extended than in the instant case, but the same rule should apply where one act, or 
one section of an act, is framed from another. At least, whether or not a later act 
shall be construed to repeal an earlier one on the same subject is a question of legis- 
lative intent, to be gathered from a comparison of the two acts, the language used 
in the later act, and the facts and circumstances surrounding its enactment. General 
rules of interpretation are helpful, but no hard and fast rule can be laid down on the 
subject. If, from the sources indicated, the legislative intent can be discovered, effect 
will be given to it. 

There is practically no difference between us and the Circuit Court of Appeals 
as to the law of the case. Our difference lies in its application. If the act of 1918 
had in terms amended and re-enacted section 4227, there can be no doubt that it 
would have repealed the omitted words. What difference can it make if the same in- 
tent is otherwise manifested? The act of 1918 copy section 4227 down to the provision 
as to photographic copies stricken out by the revisors, and at this point reinserts the 
provision of the act of 1912, and follows this with the act of limitations which is 
common to both section 4227 and the act of 1912. In the act of 1912, the provision for 
photographic copies comes after the act of limitations, whereas, in the act of 1918, 
it comes before. If the act of 1918 had been taken directly from the act of 1912, 
the provisions would have come in the same order. But when we look to section 
4227 we find that the provision for photographic copies is put in the most convenient 
and appropriate place in that section. The act of 1918 divides the statute into three 
sections. The first section dealt with the size of the type, and hence it was appropriate 
to put the exceptions to the rule in that section. The conclusion seems well-nigh 
irresistible that the draftsman of the act of 1918 had section 4227 before him at the 
time he made the draft. If so, it is manifest that he intended to change it. But what 
about the Legislature? Is it to be supposed that it was ignorant of the provisions 
of section 4227, which it had enacted only 9 days previously? By no means. Then 
comes the provision of section 6568, declaring that, so far as the act of 1918 waries 
from or conflicts with the Code the act shall have effect as a subsequent act, and “as 
repealing any part of this Code inconsistent therewith.” 

This is not the ordinary case of a repeal by implication. The whole volume of 
statute law of the state was submitted to the Legislature for enactment at one time, and 
the bill to enact it was introduced in January, 1918; but the Legislature wanted time 
to examine it and to make such changes as it desired. To accomplish this purpose, it 
provided that the Code should not go into effect until January 13, 1920, the date the 
next Legislature would meet in regular session, and that the Acts of 1918 should be 
deemed subsequent to the Code, and should prevail over it so far as they varied from 
the Code. Can it be doubted that the act of 1918 and section 4227 of the Code dealt 
with the same subject, and that the act of 1918 “varies from” section 4227 of the 
Code? We think not. 

It is with the greatest hesitation that we differ from the Circuit Court of Appeals, 
for which we entertain the highest respect; but it has not attached the importance 
that we have to the difference between the circumstances under which the acts of 
1918 were enacted and the ordinary case of statutes conflicting in part, and has not 
given as full effect as we think should be given to that provision of section 6568 de- 
claring that, whenever an act of 1918 “varies from” the Code “it shall have effect as a 
subsequent act, and as repealing any part of this Code inconsistent therewith.” 

[2] 2. If we could have concurred in the holding in Continental Insurance Co. v. 
Simpson, supra, this opinion could have ended here, for it is clear that under section 





Fire | Western Assur. Co. v. Stone 85 


4227 the plaintiff was entitled to recover. Whether or not, without such a statute, 
the plaintiff is entitled to recover, is a question upon which the authorities are in 
serious conflict. Many of the cases are cited in 26 C. J. p. 197, § 240. Many of the 
cases hold that, where there is only a temporary change of possession, there is a breach 
of the contract and the avoidance is complete, and the contract is not thereafter 
revived by a removal or cessation of the cause of the breach. But we are of the 
opinion that the better reasoning is against that conclusion, as is well illustrated by 
the facts of the instant case. A literal interpretation of the clause of the policy re- 
ferred to would avoid the policy, if the change of possession was wrongful, and sub- 
sequently recovered. 

In Georgia Home Ins. Co. v. Bartlett, 91 Va. 305, 21 S. E. 476, 50 Am. St. Rep. 
832, the insurance was on a building upon which there was a deed of trust to secure 
creditors. The policy was payable to the trustees as their interest might appear, 
and contained the following clause: 

“If any change takes place in the title or possession of the property, whether by 
sale or judicial decree, without notice to the company and its consent indorsed thereon, 
then the policy shall be void.” 

The trustees resigned, and the court appointed another trustee in their place. It was 
claimed that the terms of appointment in effect made the new trustee a receiver of 
the court, and avoided the policy. In discussing the clause of the policy above quoted, 
the court said: 

“This condition in the policy against alienation refers only to such a sale or dis- 
position of the property as causes all interest of the assured in, or control over, the 
property to cease. Commercial Union Assur. Co. v. Scammon, 126 Ill. 355 [18 N. E. 
562, 9 Am. St. Rep. 607]. The object of providing against a transfer or change of 
title or possession is to guard against a diminution in the strength of the motive 
which the insured may have to be vigilant in the care of his property. 

“*Any change in, or transfer of, the interest of the insured in the property of 
a nature calculated’ to make the insured less watchful in guarding and preserving 
the property from destruction by fire, ‘is in violation of the policy. But if the real 
ownership remains the same, if there is no change in the fact of title, but only in the 
evidence of it, and if this latter change is merely nominal, and not of a nature calcu- 
lated to increase the motive to burn, or diminish the motive to guard the property 
from loss by fire, the policy is not violated.” Ayres v. Hartford Fire Ins. Co., 17 
Iowa, 176, 185, 186 [85 Am. Dec. 553].” 

In Bowling v. Continental Ins. Co., 86 W. Va. 164, 103 S. E. 285, 17 A. L. R. 376, 
the policy covered personal property, and contained a clause identical with that in the 
instant case. After the policy was issued, a receiver was appointed and took charge 
of the property. It was held that this did not avoid the policy. In the course of the 
opinion, it is said: 

“But, even if the possession of the receiver be deemed that of the court, is it not 
such a change of possession as falls within the condemnation of the insurance policy? 
Of course the safety and protection of the insurer is dependent to a large extent upon 
the character of the insured, not alone upon his integrity and good faith, but upon 
his habits of carefulness, prudence, and vigilance. The clause prohibiting a change in 
interest, title, or possession was inserted in the policy or the purpose of avoiding 
the danger of possible carelessness. But it is not every change of possession that 
falls within this prohibition. The policy itself excepts those occurring as a result of 
the death of the insured, and likewise ‘changes of occupants without increase of hazard.’ 
Thus there is disclosed an apparent purpose to attach to the word ‘possession’ a broader 
significance than ordinarily inheres in the term ‘occupant’ or ‘occupancy.’ As said in 
Marcello v. Concordia Fire Ins. Co., 234 Pa. 31, 38, 82 A. 1090, 1092, 39 L. R. A. 
(N. S.) 366, respecting this identical provision: 

“Tn the present policy the word “occupant” seems to be used to indicate actual 
possession or occupancy, and the word “possession,” as used with the words “interest” 
and “title” in the clause in question, seems to.mean legal possession, or possessory 
right. * * * We do not find that there was any change in the possession, except the 
physical occupancy of the premises, which is not forbidden by the term of the policy 
of insurance.’ 

“Upon this reasoning the court held that the receiver appointed in the case, who 
took actual possession of the property of insured, had no possessory right in the legal 
sense of the term, but was merely a custodian or caretaker whose duty it was to con- 
duct the sequestered business so as to maintain, as far as possible, its continuity, in 
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order that, if the final adjudication should be in favor of the owner, his property and 
business might be returned to him with the least possible damage and impairment.” 
The case of Walradt v. Phoenix Ins. Co., 136 N. Y. 375, 32 N. E. 1063, 32 Am. 
St. Rep. 752, is quite similar, in many respects, to the instant case. The policy was 
in the standard form, containing the same clause as in the instant case against change 
of interest, title, or possession, and covered a stock of goods. The sheriff levied an 
execution on the goods in the store, and took the key to the store on April 4, 1890. 
The property was destroyed by fire that night. It was held that the policy was not 


avoided by the action of the sheriff. In discussing the subject of the change of pos- 
session it was said: 


“The change of possession produced by the levy and the action of the sheriff 
remains to be considered. The policy is not avoided, by the terms of the condition 
referred to, by every change of possession that may take place in the property. A 
change of occupants, without increasing the hazard, is excepted from the operation of 
the condition, and does not invalidate the insurance. The learned counsel for the de- 
fendant argues that the exception in the condition does not apply when personal 
property is the subject of the insurance, and does not apply in this case, as there 
cannot be an occupant of goods in a store, consistent with the ordinary and appro- 
priate use of language. The general term has shown that the word ‘occupant’ is 
sometimes used with reference to personal property. When the subject of insurance 
is a ship, a building not attached to the soil, so as to become part of the realty, or 
other things of like character, the term, ‘change of occupants’ would be appropriate. 
When it is used in reference to goods in a store, its fitness is not so apparent; but, 
as the words of the policy were used to meet all cases, we have no right to say 
that the exception in the condition was not designed to apply when goods were the 
subject of insurance, merely because the term ‘change of occupants’ does not seem 
to be the most natural and appropriate. A large part of the contracts of insurance 
now entered into relate to personal property, and to hold that such an important 
exception as that now under consideration to the broad terms of a condition had no 
application to such contracts would make the rights of the parties turn upon the 
literal meaning of a word. What the parties intended was that a change in the 
control and dominion over the property should not avoid the policy, unless such 
change rendered the risk more. hazardous. A change in the possession of a store of 
goods must, moreover, refer to the place where the goods are situated. In this 
case they are described as situated in a brick store. The place where the goods were 
kept, though not the subject of insurance, was an important element in the risk, and 
it was natural and proper for the parties to provide against a more hazardous change 
in the occupancy of that place, and hence the parties agreed that, in case the posses- 
sion of the goods changed, that fact alone would not avoid the policy, unless the 
occupancy of the place where they were was also changed in such a manner as to 
become more hazardous. In this way the words of the exception can be given their 
ordinary and natural meaning, and the exception itself can have effect. 


“It is only in a plain case that we are warranted in saying that the parties ave 
used language not intended to have any application to the subject-matter of the con- 
tract. Whether the change of possession that was shown in this case, followed by a 
change of occupants, was or was not more hazardous, depended upon the circum- 
stances shown, and presented a question of fact, which the learned trial judge prop- 
erly submitted to the jury, and was determined in favor of the plaintiff. While the 
act of 1886 (chapter 486 [488]) makes the use of uniform policies by insurance 
companies compulsory, the state did not assume to dictate its form. That was left 
to the underwriters themselves, and it must be assumed that they used words and 
phrases in conditions with reference to the previous decisions of the courts, in 
respect, to their meaning and effect, and when they used the expression ‘change of 
interest’ they must have had in mind the fact, that this court had held that the filing 
of a mechanic’s lien did not work such change, and therefore it is reasonable to 
assume that it was understood that.the lien acquired by a levy upon goods under 
an execution would have no such effect. So also the conditions with respect to 
change of possession had been frequently construed, and it had been held that the 
transfer of an interest by one partner to another, or the appointment of a receiver 
of partnership property, in an action to dissolve the partnership, and other acts of 
the insured in regard to the subject of the insurance, did not produce such change 
within the meaning of conditions substantially like the one in this case. Keeney v. 
Home Ins. Co., 71 N. Y. 396 [27 Am. Rep. 60]; Hoffman v. Atna Fire Ins. Co., 
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32 N. Y. 405 [88 Am. Dec. 337]; Browning v. Home Ins. Co., 71 N. Y. 509 [27 
Am. Rep. 86]; Shearman v. Niagara Fire Ins. on 46 N. Y. 526 [7 Am. Rep. 380]; 
Hitchcock v. Northerwestern_ Ins. Co., 26 N. . 68; Hennessey v. Manhattan Fire 
Ins. Co., 28 Hun [N. Y.] 98. 

In Weisberger v. Western Reserve Ins. Co., 250 Pa. 155, 95 A. 402, it is said: 

“Counsel for appellee urges that there is another reason why defendant should 
be absolved from liability for loss. It appears that, while the policy was in force, 
plaintiff’s entire stock of goods in the building mentioned was levied upon by the 
sheriff under an execution issued upon a judgment against him, and the goods were 
sold and purchased by the execution creditor. But the stock was not removed from 
the building, and on the day after the sale it was repurchased by the insured, who 
thereafter continued business in the same building, and in the same way, as prior to 
the sheriff’s levy. The court below held that the fact that there had been a sheriff's 
sale did not; under the circumstances, constitute a defense to the claim under the 
policy. The authorities amply sustain the proposition that, where insurance covers a 
stock of merchandise in a store, and the goods are intended for sale, the condition for 
the avoidance of the policy by reason of the clause prohibiting change of ownership 
or possession does not apply where title is regained before the occurrence of a loss 
by fire, the policy being not forfeited, but only suspended during the termporary 
failure of ownership. In insurance of this kind, the policy is construed to cover 
the value of the stock on hand for the time being, no matter how it may be changed 
from time to time by the result of sales and purchases. This is the doctrine of the 
case of West Branch Ins. Co. v. Helfenstein, 40 Pa. 289, 80 Am. Dec. 573. The 
validity of the insurance is not affected by the fact that the stock may be largely 
reduced or wholly sold out upon one day and replaced upon the next. The policy 
is intended to cover merchandise used for traffic, and it applies to such goods as 
are in the store, and owned by the insured at the time when the loss occurs.’ 


In Sumter & Co. v. Phoenix Assur. Co., 76 S. C. 76, 56 S. E. 654, 10 L. R. A. 
(N. S.) 736, 121 Am. St. Rep. 941, 11 Ann. Cas. 780, the policy was in the standard 
form and the property insured was a building. About a month prior to the fire the 
insured leased it to another for a more hazardous business. The lessee went into 
possession, but, finding the building unsuitable to his business, remained only two or 
three days, and then moved out. The occupancy had nothing to do with the fire. It 
was held that the policy was not avoided. In the opinion by Woods, J., this is said: 


“The contract of insurance must, like other contracts, be enforced according to its 
terms. In construing such contracts, however, courts should endeavor to ascertain 
from the language used, in the light of the surrounding circumstances and the nature 
of the business, the safeguards which the parties intended to place around themselves. 
It may be reasonable to suppose an insurance company would desire to reserve the 
valuable right of canceling a policy, even on a temporary increase of hazard, if known 
to it at the time, because such change might result in loss; but it is not reasonable 
to impute to it a purpose or desire to curtail its own revenue by canceling a policy on 
account of a temporary increase of hazard, which has come to an end without loss, 
and from which it could not possibly suffer detriment. Hence there may be ground 
for holding a temporary increase of hazard forbidden by the policy to avoid the 
insurance without action, or even knowledge, on the part of the company, when the 
loss resulted from that cause; but there is no ground for such an inference when the 
increase of hazard came to an end without loss. The greater weight of authority 
supports this conclusion. New England Fire & Marine Ins. Co. v. Wetmore, 32 Iil. 
221; National Fire Ins. Co. v. Catlin, 163 Ill. 256, 45 N. E. 255, 35 L. R. A. 595; 
Born v. Home Ins. Co., 110 Iowa 379, 81 N. W. 676, 80 Am. St. Rep. 300, and note; 
Pheenix Ins. Co. v. Lawrence, 4 Mete. (ky) 9 9, 81 Am. Dec. 521; United States F. 
& M. Ins. Co. v. Kimberly, 34 Md. 224, 6 Am. Rep. 325; Angier v. Western Assur. 
Co. (10 S. D. 82, 71 N. W. 761), 66 Am. St. Rep. 685, and note; Doud v. Citizens’ 
Ins. Co., 141 Pa. 47, 21 A. 505, 23 Am. St. Rep. 263; "Adair v. Southern Mut. Ins. 
Co. 107 Ga. 297, 33 S. E. 78, 45 L. R. A. 204, 73 Am. St. Rep. 122; Springfield 

F. & M.I. Co. v. a 95 Tex. 598, 68 S. W. 977, 58 L. R. A. 714, 93 Am. St. Rep. 
870: North B. M. I. Co. v. Union Stock Yards Co., 120 Ky. 465, 87 S. W. 285, 27 
Ky. Law Rep. 852; Tscctnefield F. & M. Ins. Co. v. McLimans, 28 Neb. 846, 45 N. W. 
171; Gates v. Madison County Mut. Ins. Co., 5 N. Y. 469, 55 ‘Am. Dec. 360. 

“While in the case of Leggett v. A°tna Ins. Co., 10 Rich. L. 202, stress was laid 
on the fact that the action was for insurance on a stock of goods, and not on the 
building in which they were contained, and that therefore some of the provisions of the 
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policy similar to those here under consideration had no application, yet in that case 
the Court of Appeals approved a charge to the effect that an increase of risk permanent 
and continuous took away the benefit of the policy even though it did not produce the 
loss, but that ‘an occasional temporary increase of risk took away only the right to 
complain of loss which it had occasioned, and did not affect the right to recover for 
a loss with which it was in no way connected.’ ” 


In Ring v. Phoenix Assur. Co., 145 Mass. 426, 14 N. E. 525, the policy was in the 
standard form, and insured certain chattels “while contained in” a designated house 
“occupied the year round.” The fire took place in May, 1894, and it appeared that 
in the previous October the family had lived in an adjoining building. In the opinion 
by Holmes, J., now Mr. Justice Holmes, of the United States Supreme Court, it is 
said: 

“Assuming that the jury could not have found that the breach in October was of 
so trifling a nature as not to prevent its remaining a house ‘occupied all the year 
round, or that the house was occupied in October; assuming, also, that the words 
quoted look to the future occupation of the house, and that the plaintiff could not 
have recovered for a loss while the house was unoccupied—the stipulation must be 
taken to have been satisfied if the permanent occupation was resumed so long before 
the fire that the temporary absence of an occupant plainly appears to have had no 


connection with the loss. Hinckley v. Insurance Co., 140 Mass. 38, 1 N. E. Rep. 737 
[54 Am. Rep. 445]. 


“The description is not a description of the insured articles, but of the house 
where they are contained; and although the introductory words, ‘while contained in,’ 
governing the whole cause fairly enough, may be held to confine the operation of the 
policy to such times as the articles are contained in a house answering to the whole 
of that description, we see no reason why they should do more than suspend the insur- 
ance while the articles are not contained in such a house. The fact that the house 
was unoccupied for a short time six months before the fire can have no greater effect 
than removing the goods to safety deposit vaults would have done. In either case we 
assume the goods would not have been covered by the insurance for the time being; 
but it would be a startling proposition that in the latter the insurers would have had a 
right to repudiate the policy after the goods had been brought back to the place 
mentioned in it.” 

In Herman Bro. v. Katz, 101 Tenn. 118, 47.S. W. 86, 41 L. R. A. 700, the 
personal property insured was levied on by attachment, and, subject to that levy, it 
was also levied on by execution, and the key to the storehouse in which the merchan- 
dise was stored was still in the possession of the sheriff who made the levies at the 
time of the fire, and yet it was held that the risk or hazard had not been increased, 
nor the policy avoided; that the change of “occupant” applied to personal property 


as well as real estate, and that the case presented one of a “change of occupant 
without increase of hazard.” 


There are many cases taking a different view. See 26 C. J. p. 197, § 240. Those 
chiefly relied on for the plaintiff in error are Carey v. German-Am. Ins. Co., 84 Wis. 
80, 54 N. W. 18, 20 L. R. A. 267, 36 Am. St. Rep. 907, Burr v. German Am. Ins. Co., 
84 Wis. 76, 54 N. W. 22, 36 Am. St. Rep. 905, and Dover Glass Works v. Am. Fire 
Ins. Co., 15 Del. (1 Marv.) 32, 29 A. 1039, 65 Am. St. Rep. 264. In the first two, the 
personal property insured was in the possession of the sheriff who made the levy at 
the time of the fire. In the latter it was conceded that, if there had been a substantial 
compliance with the provisions of the policy, the plaintiff was entitled to recover. 
The theory of the cases holding the policy void where there had been a levy of an 
execution on personal property insured seems to be that “such policies are issued with 
the risk attendant upon the personality of the insured as one of the elements consid- 
ered in accepting or refusing the risk;” that the contract is one the parties had the 
right to make; and that the taking of possession under a levy is a change of possession 
within the terms of the policy, and ipso facto renders the policy void. 


In the instant case, it is not necessary to go the full length of some of the cases 
quoted from. The property was in the same possession at the time of the fire as at 
the time of the issuance of the policy, the interest of the assured was the same, nothing 
done or suffered by the insured has increased the risk of the insurer, and the temporary 
possession of the sheriff for less than two hours in no way contributed to the loss. 
There has been a substantial compliance with the terms of the policy and to permit 
a technical violation of a doubtful provision of the policy, in no way increasing the 
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risk of the insurer, to defeat a recovery, would not accord with justice. The insurer 
has been simply required to make good the loss it was paid to carry. 

[3] The assignments of error on the rulings of the trial court in refusing 
instructions are fully covered by the foregoing discussion. Those relating to rulings 
on the admissibility of testimony need not be discussed, as we have conceded in our 
discussion, for the purposes of the case, that the sheriff did make a levy and take 
possession of the goods for a period not exceeding two hours. The check which 
was given the sheriff was refused payment, and is still unpaid, but that is immaterial. 
It is conceded that “there is no evidence that the fire in this case was of any other 
than accidental origin,” and the fact of possession by the insured at the time of the 
fire, and not how it was obtained, is the only material subject of inquiry. 

We find no error in the judgment of the trial court, and it is affirmed. 

Affirmed. 


FARNSWORTH v. RIVERTON WYOMING REFINING CO. (No. 1252.) 
(Supreme Court of Wyoming. Sept. 28, 1926.) 
249 Pacific Reporter 555 
INSURANCE—INSURANCE POLICY’S MORTGAGE CLAUSE, REQUIRING 

MORTGAGEE TO PAY PREMIUMS IF MORTGAGOR FAILS, HELD 

CONDITION, AND NOT COVENANT ON WHICH SUIT COULD BE 

MAINTAINED. 

In action by insurance agent against mortgagee to recover unpaid premiums, 
where mortgage clause in fire policy provided that, if mortgagor failed to pay pre- 
miums, mortgagee was to pay them, such mortgage clause amounted to condition, 
and did not describe or create covenant on which plaintiff could maintain suit. 

(For other cases, see Insurance, Dec. Dig. § 182.) 


Appeal from District Court, Fremont County; Robert R. Rose, Judge. 

Action by H. F. Farnsworth against the Riverton Wyoming Refining Company 
and G. Jos. La Jeunesse. Judgment in favor of the plaintiff as against the Refining 
Company, but against the plaintiff as against G. Jos. La Jeunesse, and plaintiff appeals. 
Affirmed. 

O. N. Gibson, of Riverton, for appellant. 

Henry S. Sherman, of Ft. Collins, Colo, A. H. Maxwell, of Launder, and 
William B. Neeley, of Omaha, Neb., for respondents. 

Porter, C. J. This cause is here on direct appeal from a judgment of the district 
court in Fremont count, disposing of an action instituted by H. F. Farnsworth, as 
plaintiff, against the Riverton Wyoming Refining Company, a corporation, and G. 
Jos. La Jeunesse, trustee, as defendants, in favor of the plaintiff as against the 
Refining Company, but against the plaintiff as against the other defendant and the 
appeal is by the plaintiff, who complains of that part of the judgment denying relief 
as against the defendant La Jeunesse. 

The nature of the action is described generally in appellant’s brief as an action 
by an insurance agent against a mortgagor and mortgagee to recover premiums upon 
insurance upon the mortgaged property, and it is stated, also, that the appeal is by 
the agent from a judgment in favor of the mortgagee. In respondent’s brief the 
action is said to have been instituted by the plaintiff, an insurance agent, to recover 
from the respondents, the refining company, mortgagor, and La Jeunesse, mortgagee, 
the unpaid premiums on five policies of insurance procured by the plaintiff (appellant) 
on the property of the refining company; that judgment was entered against the 
refining company by default, but in favor of La Jeunesse, the mortgagee, upon a trial. 

There seems to be no dispute as to the facts in the case. It appears that the 
refining company made and delivered to La Jeunesse, “trustee,” a mortgage on its 
refining property, situated near Riverton, in this state, to secure a loan of $40,000, 
and it is conceded that, with the exception of describing the mortgagee as “trustee,” 
the instrument was in statutory form and contained the following provision, which is 
authorized by section 4623, Comp. Stat. 1920, providing a short form for real estate 
mortgages : 

“The mortgagor agrees to pay all taxes and assessments on said premises and 
to keep the buildings thereon insured in a sum not less than $50,000 to be carried 
during the life of this mortgage, in favor of and payable to the mortgagee; and in 
case the mortgagor shall fail to pay such taxes and assessments, and to keep said 
premises insured as aforesaid, the mortgagee may insure said buildings and pay said 
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taxes and assessments, and all sums so paid shall be added to and conidered as a part 
of the above indebtedness hereby secured, and shall draw interest at the same rate.” 

It is also conceded, as the proof also shows, that there was attached to each of 
the insurance policies a so-called “mortgage clause” reading as follows: 

“Loss, if any, payable to G. Jos. La Jeunesse, trustee, as mortgagee (or trustee), 
as such interest may appear. This policy as to the interest therein of the said payee, 
as mortgagee (or trustee) only, shall not be invalidated by any act or neglect of the 
mortgagor or owner of the within described property, nor by the commencement of 
foreclosure proceedings, nor the giving of notice of sale relating to the property, 
nor by any change in the interest, title, or possession of the property, nor by any 
increase of hazard: Provided that, in case the mortgagor or owner shall neglect to 
pay any premium due under this policy, the mortgagee (or trustee) shall, on demand, 
pay the same; and provided, further, that the mortgagee (or trustee) shall notify this 
company of the commencement of foreclosure proceedings, and of any notice of sale 
relating to the property, and of any change of ownership or occupancy or increase 
of hazard which shall come to the notice of said mortgagee (or trustee), and unless 
permitted by this policy the same shall be noted thereon, and the mortgagee (or 
trustee) shall on demand pay the premium for any increased hazard; and provided, 
also, that upon failure of the insured to render proof of loss, such mortgagee (or 
trustee) shall, as if named in this policy as the insured, but within sixty days after 
notice of such failure, render proof of loss, and shall be subject to the provistons of 
this policy as to appraisal and the times of payment and of bringing suit. 

“Failure upon the part of the mortgagee (or trustee) to comply with any of 
the foregoing obligations shall render the insurance under this policy null and void 
as to the interest of the mortgagee (or trustee). 

“This insurance may at any time be cancelled as to said mortgagee (or trustee) 


interest by giving the mortgagee (or trustee) a ten days’ written notice of such 
cancellation. 


“In case of any other insurance upon the within described property, this com- 
pany shall not be liable to said mortgagee (or trustee) under this policy for a 
greater proportion of any loss or damage of the within described property than the 
sum hereby insured bears to the whole amount of insurance on said property, payable 
to, held by, or consented to by said mortgagee (or trustee). 

“The payment to said mortgagee (or trustee) of any sum for loss or damage 
hereunder, if this company shall claim that, as to the mortgagor or owner, no liability 
existed, it shall, to the extent of such payment, be subrogated to the mortgagee’s (or 
trustee’s) right of recovery and claim upon the collateral to the mortgage debt, but 
without impairing the mortgagee’s (or trustee’s) right to sue, or he may pay the 
mortgage debt and require an assignment thereof and of the mortgage.” 


The record contains no allegation or proof that the mortgagee aforesaid was a 
direct party to the transaction resulting in the issuance of the insurance policies in 
question, or that they were ever delivered to him or came into his possession, or that 
he in fact knew of the same prior to the cancellation thereof a short time before 
the expiration of each of the policies. But it appears from the evidence that the 
negotiations for the insurance were between the plaintiff, acting as agent for the 
several insurance companies, and the manager of the refining company, and also 
that the policies were delivered by the plaintiff as agent to the refining company; that 
the several policies were issued during the months of December, 1920, and January, 
1921; and it is alleged in the petition that they were so issued and delivered pursuant 
to the special instance and request of the defendant corporation, and that “the said 
defendant” (presumably the refining company) agreed to pay plaintiff the full amount 
of the premiums, but that no part thereof were paid, and that on December 17, 1921, 
all of the policies were cancelled for nonpayment of premiums, and that before such 
cancellation the mortgagee was given notice of the intention to cancel them. 


It appears, further, that the plaintiff had accounted to the several insurance com- 
panies for the full amount of said unpaid premiums, and among the exhibits in the 
evidence are copies of letters sent to the defendant mortgagee, each referring to one 
of the policies so cancelled, and reading as follows, omitting the address, the amounts, 
and the number of the policies and the name of the company: 

“On account of the nonpayment of the premium we elect to cancel our policy 
issued to the Riverton Wyoming Refining Company covering the buildings and con- 
tents as per general form attached to said policy, and hereby give five days’ notice 
thereof, as provided by the terms of said policy. Take notice that on the 22d day 
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of December, 1921, at twelve o’clock, noon, or, if that is not five days from the receipt 
hereof, then at the termination of five days from its receipt, the said policy will ter- 
minate and cease to be in force, and that you are requested to surrender the same to 
us forthwith.” 

The fact that the mortgagee had no personal knowledge of the existence of the 
insurance policies prior to notice of their intended cancellation may not be material, 
in view of the decisive principle in the case, upon which the authorities may be said 
to be in direct conflict, notwithstanding some distinguishing facts in each of the cases. 
For they divide upon a principle, and chiefly upon the question whether the words 
of. the mortgage clause attached to each of the policies, upon which the contention 
that the mortgagee is liable for the premiums is based, construed in connection with 
the provisions for insuring the mortgaged property found in the mortgage, are to 
be considered as constituting a covenant or a condition. 

The first case in which the question appears to have been decided is St. Paul Fire 
& Marine Ins. Co. v. Upton, 2 N. D. 229, 50 N. W. 702. It was held in that case 
that the mortgage clause attached to the policy, like that in the case at bar, amounted 
to a promise of the mortgagee to pay the insurance premium in case of a failure of 
the mortgagor to pay it. The action was by the insurance company against the 
mortgagee, and it appearing that the insurance policies had been delivered to and 
accepted by the mortgagee, the court said: 

“The defendant is sought to be charged with a liability for the premium due 
thereon by virtue of a mortgage clause attached to and made a part of the policy. 
The construction of this clause determines the question of the liability of the defendant, 
the mortgagee, to whom the policy, with this clause forming a part of it, was 
delivered, and by whom it was accepted. * * * Does the clause contain an express 
promise on the part of the defendant, the mortgagee, to pay the premium in case of 
the default of the mortgagor? It is insisted that it merely prescribes a condition, on 
the performance of which the mortgagee may entitle himself to the benefits of this 
clause. But why should this agreement be so construed as to give the mortgagee the 
option to avail himself of its provisions while the insurance company are to have 
no choice? If this was the intention of the parties, why did not the provision read 
as follows: ‘Provided, that the mortgagee, in case of the default of the mortgagor, 
shall have paid the premium at the time he claims the benefit of this clause.’ This 
would have left in him an option. But the clause, as it does read, is an absolute 
engagement to pay the money on the default of the mortgagor—‘then, on demand, the 
mortgagee shall pay the same.’ The clause provides that no neglect or act of the 
mortgagor, nor shall the vacancy of the premises, invalidate the policy. If defendant’s 
contention is sound, this provision would be nugatory, if the mortgagor should pay the 
premium on time, for it is only in case of the mortgagor’s default that the mortgagee 
can perform this condition of payment, and defendant insists that it is’ only on 
performance of such condition by him that he can have any rights under the mortgage 
clause. This construction would destroy its effect in many cases. It would often 
deprive the mortgagee of any benefit from the provision that he should not be preju- 
diced by any act or neglect of the mortgagor, nor by reason of the vacancy, etc., of 
the premises. The maxim, ‘ut res magis valeat quam pereat,’ is a safe guide. The 
mortgage clause gave the mortgagee immunity from certain forfeitures resulting 
under the policy from the mortgagor’s acts or omissions, and the mortgagee in terms 
agreed to pay for this immunity the premium in case of the mortgagor’s default. 
This is the clear import of the agreement.” 

This decision was followed by a case in Kansas, where the same conclusion was 
reached. Boston Safe Deposit & Trust Co. v. Thomas, 59 Kan. 470, 53 P. 472. It 
appeared in that case that the owner of the property had negotiated the loan through 
the defendant Ball, secured by a trust deed made to Ball as trustee, and the trust 
deed provided that each insurance policy should be held by the trustee or his succes- 
sors as collateral or additional security for the payment of the indebtedness, and 
that they should have the right to collect and receive all moneys which may at any 
time become payable and receivable thereon, that the mortgagor covenanted to pay 
the insurance premiums, and it was provided further that, if such payments were 
not made, the party of the second part, or of the third part, the creditor, might pay 
them, the same then to be a lien upon the premises the same as the principal debt. 
The suit in that case was by the insurance agent against the owner of the property, 
the trustee named in the trust deed, and the trust company which had loaned the 
money. The judgment was against the owner of the property, and the trust company. 
The latter appealed. The court said: 
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“Two principal questions are discussed: First, whether the mortgage clause 
attached to the policies amounted to a contract, on the part of the beneficiaries under 
the trust deed, to pay the premiums in case the mortgagor should fail to pay them, 
or merely to a condition avoiding the policy; and, second, whether Thomas [the 
agent] stands in such relation to the insurance contract that he is entitled to sue on 
it. The first question is not difficult. While the word ‘provided’ ordinarily indicates 
that a condition follows, there is no magic in the term; but the clause is to be con- 
strued from the words employed and from the purpose of the parties gathered from 
the whole instrument. These mortgage clauses were furnished to Thomas by Ball to 
be attached to the policy. The first clause provides for the payment to Ball, as 
trustee. The second clause provides that the policy shall not be invalidated by any act 
or neglect of the grantor or owner of the property insured. This included neglect to 
pay premiums on insurance policies, as well as other neglects, which without such a 
clause in the policy would have avoided it. By the terms of-the deed of trust Throop 
[the owner] covenanted to keep the property insured and to pay the premiums; but pro- 
vision was also made that, in case of his failure to do so, the trustee or beneficiaries 
might pay the premiums and tack the amount so paid to the trust deed. In considera- 
tion of the provisions against forfeiture through the neglect of the mortgagor, the 
creditor agreed that, if the mortgagor, or owner, failed to pay the premiums, he would 
pay them on demand. The value of the property mortgaged was mostly in the hotel 
building covered by the insurance. In case of its destruction by fire the bulk of the 
security would be gone, unless covered by valid insurance. For the safety of the 
holders of the notes it was of the utmost importance that the insurance should be 
kept in force. The provisions quoted in the deed of trust and the insurance policies 
were to that end, and rendered the beneficiaries liable for the unpaid premiums”’— 
citing Insurance Co. v. Upton, supra. 


. It appeared in the case that, at the time the loan was negotiated, there was an 
understanding between Throop, the owner, Ball, trustee, who negotiated the loan, 
and Thomas, the insurance agent, that the owner was to take out policies to the 
amount provided for in the trust deed, and that Thomas was to furnish the policies; 
also that the renewals were issued by Thomas and delivered to Ball, the trustee, who 
furnished the printed mortgage clauses to be attached to the policies, and who, as the 
court said, “was the agent of the beneficiaries, the trust company furnishing the 
money.” The court said, further, that whenever policies expired, if renewals were 
not sent to Ball by Thomas, he or some of the clerks in his office called on Thomas for 
them, and, further, that before the action was commenced a demand was made of 
Ball, as the agent of the holder of the notes, for the full amount which he refused to 
pay. We need not inquire as to the effect of these distinguishing facts, since the 
decision appears to have been grounded upon the principle that the provision in the 
mortgage clause for payment of the insurance money to the mortgagee amounted to a 
contract or covenant on the part of the mortgagee to pay the insurance premiums 
in case of the failure of the insured property owner and mortgagor to do so. 


There are two cases where the action was the same as in the North Dakota and 
Kansas cases aforesaid—that is to say, an action for the récovery of premiums, either 
by the insurance company or the agent thereof—directly opposed to the decisions in 
those cases. In the cases to which we now refer, and cite, said mortgage clause 
provisions are held to constitute a condition only, and not a covenant. Coykendall v. 
Blackmer, 161 App. Div. 11, 146 N. Y. S. 631; Home Ins. Co. v. Union Trust Co., 
40 R. I. 367, 100 A. 1010, L. R. A. 1917F, 375. It was expressly stated in the New 
York ‘case that the decision depended upon the construction to be given to the New 
York standard mortgagee clause. The facts were that one George Blackmer became 
the mortgagee of real property in 1916 under 20 fire insurance policies, which, at 
the request of the owner, who was also the mortgagor of the insured premises, had 
been issued and delivered to the mortgagee by the insurance agent, the plaintiff in 
the case. Nine of the policies had been issued in 1907 for the term of three years, and 
renewed for a like term in 1910, and the other two were for one year each. The 
action was brought against the executrix of the estate of the mortgagee. None of the 
policies was procured by the mortgagee or issued at his request, but all were mailed to 
and received and retained by him, but whether with the knowledge of the contents of 
the policies and the attached slips did not appear, and was said to be perhaps, not 
material. No part of the premium was ever paid by the owner, and no demand for 
payment of any portion was made by the plaintiff upon the mortgagee until in 
January, 1911. The plaintiff obtained from the insurance companies assignments of 
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moneys due and to become due from, and all causes of action against, the defendat.n 
It appeared, also, that the defendant filed no exceptions to the findings of fact, but 
based his appeal solely upon the ground that the conclusions of law were not war- 
ranted by the findings. The court said: 


“The only question, therefore, before us, is whether the plaintiff as a matter of 
law is entitled to a recovery; that. is, whether the clause, ‘provided that, in case the 
mortgagor or owner shall neglect to pay any premium due under this policy, the 
mortgagee (or trustee) shall, on demand, pay the same,’ should be construed as a 
covenant upon the part of the mortgagee to pay the premium in the event of the 
. neglect of the mortgagor to pay the same, or should be construed merely as a condi- 
tion, which, if not complied with by the mortgagee, would foreclose him of the right 
to a recovery given him in the preceding portion of the mortgagee clause, notwith- 
standing the happening of any of the prohibited matters specified therein, which 
under the conditions of the policy itself would render the policy void. It must be 
conceded that, unless the clause in question constituted a covenant, no recovery can 
be had in this action. We are of the opinion that the word ‘provided’ was used in the 
sense of ‘if,’ or ‘on condition,’ and hence that the clause referred to should be con- 
strued as a condition, and not as a covenant. * * * It is certain, as is said by 
Judge Swift, that there is no word more proper to express a condition than this 
word ‘provided,’ and it shall always be so taken, unless it appears from the context to 
be the intent of the parties that it shall constitute a covenant. Wright v. Tuttle, 4 
Day [Conn.] 326. Many authorities in other states might be cited to the same effect. 
Unquestionably the mortgagee clause constituted a new agreement between the insur- 
ance company and the mortgagee, and was attached to the policy for the purpose of 
enabling the mortgagor to perform the covenant of insurance contained in the mort- 
gage, and in consideration of the taking of the policy by the mortgagor. It must be 
interpreted in such manner as to carry out the intention of the parties, and for that 
purpose the whole clause must be considered. While the mortgagee clause was for 
the benefit of the mortgagee in the respect before referred to, it was for the benefit 
of the insurance company, in that it required the mortgagee to notify the company of 
any change of ownership or occupancy or increase of hazard which should come to his 
knowledge and to pay the premium for the increased hazard; otherwise, the policy 
should be null and void. It also gave the insurance company, upon the payment of 
any sum to the mortgagee as loss or damage under the policy, the right, upon claim- 
ing that as to the owner no liability existed, to be subrogated, to the extent of such 
payment, to all the rights of the mortgagee, or at its opinion to pay the mortgagee the 
amount of the mortgage and receive an assignment thereof and of all securities held 
as collateral to the mortgage debt. The apparent meaning of the mortgagee clause 
is that the insurance, as to the interest of the mortgagee, shall not be invalidated by 
any act or neglect of the mortgagor, if the mortgagee shall on demand pay any unpaid 
premium, and hence that, if the mortgagee shall on demand neglect or refuse to pay 
the unpaid premium, he shall no longer be entitled to avail himself of the stipulation 
that no act or neglect upon the part of the mortgagor shall invalidate the policy, but 
the insurance of the interest of the mortgagee shall thereafter be governed by the 
policy itself, and this was doubtless the relation of the mortgagee and the insurance 
companies following the demand of the company for the payment of the premium in 
January, 1911, and the neglect of the mortgagee to pay the premiums.” 


The court then called attention to the North Dakota and Kansas cases aforesaid, 

to which, as they say they had been referred by the briefs and as to those cases said: 
“In the former case the question arose upon a demurrer to the complaint ,and 
the mortgagee took the novel position that the mortgagee clause could not be effec- 
tive unless the mortgagee had paid the premium, which he could not have had the 
opportunity of doing in case the mortgagor paid it on time. In the latter case the 
agent of the mortgagee negotiated with the agent of the insurance companies for 
the insurance, furnished the mortgagee slips, and the mortgage contained a covenant 
upon the part of the mortgagor to pay the insurance premiums, and a provision that, 
if such payments were not made, the mortgagee might pay the premiums, and that 
the amount so paid, with interest at the rate of 12 per cent. per annum, should be a 
lien on the premises. The court apparently considered this clause, providing for 
the reimbursement of the mortgagee for any premiums paid by him, as important as 
bearing upon the intention of the parties that the mortgagee clause should be con- 
strued as a covenant. The mortgage in the case at bar contained no such provision. 
While it provided that the mortgagor would keep the buildings on the premises insured 
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against loss by fire for the benefit of the mortgagee, the construction required by 
the statute to be given to such condition was that, in the event of the default of 
the mortgagor to keep the buildings insured and the policies delivered to the mortgagee, 
the mortgagee might make the insurance, pay the premiums, and add the amount so 
paid with interest to the mortgage debt. * * * The policies in question were never 
canceled, and, in case they had been, the mortgagee, by the terms of the mortgage 
clause, had ten days after notice of cancellation in which to procure other insurance, 
and there was no time during the six years’ period of their existence that the build- 
ings were not kept insured by the mortgagor and the policies in the possession of 
the mortgagee, and hence the mortgagee was not at any time authorized to pay the 
premiums and tack the sum so paid to the mortgage debt. Evidently the plaintiff 
relied upon the mortgagor for payment, as it was nearly four years after the 
issuance of the first policies, and one year after the expiration of eleven of the poli- 
cies, before the plaintiff made demand upon the mortgagee for payment of premiums, 
and so far as appears such demand was the first notice which the mortgagee had that 
the premiums had not been paid by the mortgagor. The plaintiff had the power to 
protect himself against loss by reason of non-payment of premiums by the mortgagor 
by canceling the policy, which one of the conditions thereof gave him the right to do 
on five days’ notice.” 


The New York court thereupon cited, as opposed to the cases from North Dakota 
and Kansas, the decision in Ormsby v. Phenix Ins. Co., 5 S. D. 72, 58 N. W. 301, 
holding that such mortgagee clause constituted a condition and not a covenant, and 
then added the following comment respecting a part of the mortgage clause, which, 


it will be remembered, had become known as the New York standard mortgagee 
clause : 


“This provision that no act or neglect of the mortgagor shall invalidate the in- 
surance as to the interest of the mortgagee is not in any way dependent for considera- 
tion or validity upon the provision that the mortgagee shall upon default of the 
mortgagor pay the unpaid premiums, as it was held prior to the insertion in the 
mortgage clause of the latter provision that the former was valid and enforceable. 
Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141. Subsequent to the time of 
this decision the latter provision was inserted. Had the intention been that the 
provision should be construed as a covenant rather than as a condition, a slight modi- 
fication thereof, or the addition of the words, ‘which the mortgagee hereby covenants 
to do,’ would naturally have been inserted and thereby all ambiguity removed.” 

The lienholder in the Rhode Island case was trustee under a deed of trust, and 
after demand of the trustee for payment of the premium, upon the failure of the 
insured propert owner to do so, the policy was canceled, as had been threatened when 
the request of the trust company for payment of the premium had been made. The 
questions at issue were described by the court in its opinion as follows: (1) Did 
the defendant promise to pay the premium on demand, in the case the mortgagor 
should neglect to pay it? (2) If the defendant did so promise, did the delay on the 
part of the insurance company in making a demand for payment of premiums release 
the defendant from liability under its promise? It was found unnecessary to deter- 


mine the second question. The court said, in disposing of the case upon the first 
question : 


“When the plaintiff issued these policies, by reason of the attachment of the 
riders thereto, it entered into two separate and independent contracts of indemnity, 
relating to the same subject, but applying to different interests therein: (1) A con- 
tract with the owner subject to certain conditions appropriate to the relation of 
owner to insurer; (2) a contract between the insurer and the mortgagee only, be- 
coming effectual when the owner failed to pay the premiums or violated the condi- 
tions of the policy, and concerning which the relation of the original insured to the 
property, or his acts or neglect, are of no account. When the first contract failed or 
if it never attached, this second contract began and proceeded subject to its own con- 
ditions and limitations. See Smith v. Union Insurance Co., 25 R. I. 260, 55 A. 715, 
105 Am. St. Rep. 882. The plaintiff claims that the words in the mortgage clause, 
‘provided that, in case the mortgagor or owner shall neglect to pay any premium 
due under this policy, the mortgagee ,or trustee) shall, on demand, pay the same,’ 
import a contract by the mortgagee to pay the premium if the mortgagor does not 
pay it. The defendant claims that this clause should be construed as a condition and 
not as an agreement. * * * The word ‘provided’ in instruments of this character in 
general has a well-settled legal meaning, and construed in its natural and primary 
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sense imports a condition, and not an agreement. In Bouvier’s Law Dictionary the 
following definition is given: ‘A proviso always implies a condition unless subse- 
quent words change it to a covenant.’ In Rich & Hotchkiss v. Atwater, 16 Conn. 
409, at page 419, the court says: ‘The proviso, it is said, requires such a construc- 
tion. There has been much nice discussion upon the word “provided” [citing cases]. 
There is nothing in the context of this instrument which requires a construction of 
this clause as a covenant. The parties have used the technical word “provided,” to 
which the courts in numerous cases have applied a certain well-known construction. 
The mortgage clause in question is in the standard form and presumably was carefully 
worded by experienced lawyers, who were familiar with the customary legal con- 
struction of the word. Had the intention been that the word “provided,” as used 
in this clause, should not be given its primary legal meaning and effect, but that the 
clause should be construed as a covenant rather than a condition, any possible ambi- 
guity could easily have been removed by the addition of a few words such as “and 
it is agreed” or any similar phrase. In Hastings et al. v. Westchester Fire Ins. Co., 
73 N. Y. 141, decided in 1878, the mortgagee clause in the policy of fire insurance 
ou which suit was brought contained the followed words: “It is also provided and 
agreed.” The omission of such specific words of agreement in later forms, such as 
the one now in question, is of some significance.’ 


“It is admitted by the plaintiff in its reply brief that the second clause in the 
rider, to wit, ‘provided also that the mortgagee (or trustee) shall notify this company 
of any change of ownership or occupancy,’ etc., is a strict technical condition subse- 
quent. It is argued that the fact that the phrase ‘otherwise this policy shall be null 
and void’ is found only at the end of this proviso, and that it is separated from the 
rest of the clause only by a semicolon, and that the preceding proviso ends with a 
period, indicates that the words quoted above are intended to qualify the second pro- 
viso only and not the first, and that the second proviso is independent of the first 
and is of a different nature. The effect of this argument is much weakened by the 
fact that the second proviso, which is of the same general character as the first, 
follows it immediately, and is connected with it by the words ‘provided also.’ We 
think both clauses are subsidiary to the main part of the mortgage clause, and that 
the words ‘otherwise the policy shall be null and void’ is applicable to, and should 
be read with, both provisos. So read, its effect clearly makes both clauses conditions 
subsequent. Under this construction of the two provisos, the effect of the mortgage 
clause as a whole would be as follows: It would, as stated in the case of Smith 
v. Union Ins. Co., supra, constitute a separate contract between the insurance com- 
pany and the mortgagee, entered into at the same time as the contract between the in- 
surance company and the mortagor and based upon the same consideration. While 
it would come into existence as soon as the policy was delivered, it would not be- 
come active until some default, by nonpayment of the premium or otherwise, had 
been made by the mortgagor. Then it would come into full force and effect, and 
would give the mortgagee an independent right against the insurance company, which 
would, however, be subject to certain conditions subsequent. One of these would be 
that, if any part of the premium remained unpaid, the mortgagee would have to pay 
it upon demand or it would lose its rights under its independent contract, without 
under any obligation to pay the unpaid premium if it preferred to let the policy 

pse. 

“This construction protects fairly the interests of the insurance company and 
the mortgagee. The insurance company is entitled to the payment of the premium 
on the delivery of the policy, and consequently has the power to protect itself fully, 
without recourse to the mortgagee. It is in a position at all times, with full knowl- 
edge of the facts in regard to the payment of premiums, to call for payment from 
the mortgagor, and, if dissatisfied, can cancel the policy by giving the prescribed 
notice. On the other hand, the mortgagee in many cases has no means of knowing 
whether the premium has been paid, and, as the insurance company must first make 
demand on the mortgagee for payment before rights of the mortgagee can be affected 
by the failure of the mortgagor to pay, it would impose an unreasonable burden on 
the mortgagee to require it to keep constant watch on the condition of the account 
between the insurance company and the mortgagor in order to protect itself from lia- 
bility for unpaid premiums. * * * The following cases support the contention of the 
plaintiff that the clause in question imports an agreement: Boston Safe Deposit & 
Trust Co. v. Thomas, 59 Kan. 470, 53 P. 472; St. Paul Fire Ins. Co. v. Upton, 2 
N. D. 229, 50 N. W. 702. Opposed to these cases are the cases of Ormsby v. 
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Phenix Insurance Co., 5 . D. 72, 58 N. W. 301, and Coykendall v. Blackmer, 161 
App. Div. 11, 146 N. Y. 4 631, which hold thatthe clause in question is a condi- 
tion, and not a covenant. She case of Coykendall v. Blackmer is a recent case, 
decided in 1914, in which the court carefully considered the cases” from South Dakota 
and Kansas. “We agree with the decision in the Coykendall Case, supra, that the 
provision in question should be construed as a condition rather than a covenant.” 


The South Dakota case of Ormsby v. Insurance Co., cited in the Rhode Island 
case, was an action upon a policy of insurance and was defended upon the ground 
that a second mortgage had been given upon the property of which no notice was 
given the insurance company; that it had been foreclosed and the property purchased 
by another party of which no notice was given to the defendant; that the property 
had been conveyed to still another party, of which transfer no notice had been 
given to defendant, and that the possession of the property had been changed, and at 
the time of the loss was in possession of a descendant of one of the transferees, but 
without notice of any change or possession to the defendant company; also that the 
plaintiff had full notice and knowledge of the second mortgage and the alleged 
change of possession. The court said that the decision of the question thus pre- 
sented was to be determined upon a construction to be placed upon the mortgage 
clause, ‘as to what extent the plaintiffs were bound by the stipulations in the policy 
itself, and the effect, as to the plaintiffs, of a violation of these stipulations by the 
owner or mortgagor,” and whether or not there was sufficient evidence to submit 
to the jury that the knowledge of certain of the parties could be imputed to another 
party involved in the cause. The court concluded a discussion of the matter by say- 
ing that the term “provided,” as used in said mortgage clause, must be construed as 
a condition, that being clearly the intention of the parties; that nothing appeared 
in the subsequent language of the agreement indicating that said term was intended 
as a covenant, and that therefore the clause in the mortgage that the insurance as 
to the interest of the mortgagee could not be invalidated by any act or neglect of 
the mortgagor or owner of the property ceased to be operative whenever there was 
a change of ownership or an increase of hazard that came to the knowledge of 
the mortgagee and he failed or neglected to give notice thereof to the insurer and 
his “permission for such change of ownership or increase of hazard indorsed upon the 
policy.” 

A comparatively recent decision in Missouri, disposing of two cases in one opin- 
ion, is in line with and supports the conclusions in the New York and Rhode Island 
cases aforesaid, that the provisions aforesaid in the mortgage clause are to be con- 
strued as creating a condition and not a covenant. But the cases were not brought 
to recover premiums. Each was brought by the mortgagee or lienholder against the 
insurance company upon the insurance policy. Trust Co. v. Phoenix Ins. Co.; Same 
v. German-American Ins. Co., 201 Mo. App. 223, 210 S. W. 98. 

In each of these cases the court was called upon to consider the effect of the 
failure of the mortgagee to give notice to the insurance company of the fact that 
the insured had sold the property to another, and it was held that the provision in 
the mortgage clause that the interest of the mortgagee or trustee shall not be in- 
validated by any act or neglect of the mortgagor or owner ceased to be operative 
whenever a change of ownership becomes known to the mortgagee or trustee and 
he fails or neglects to notify the insurer thereof as provided in the policy. The 
ground of the decision, after discussing the question and citing authorities, was 
stated by the court as follows: 


“As we read each of the clauses which follow the word ‘provided,’ its meaning 
is readily apparent, and we find no ambiguity therein, nor does the language used 
indicate that the proviso is intended as a covenant. * * * The clauses in question can 
only be construed as meaning the insurer has only agreed to suspend the terms of 
the policy itself as to the mortgagee’s or trustee’s interest not to be affected by 
any act or neglect of the mortgagor or owner, only so long as the said mortgagee or 
trustee shall comply with the conditions named, among them being the condition 
requiring the mortgagee or trustee to notify the insurer of any change of ownership 
in the property that comes to their knowledge. It must follow that when, as in 
the cases at bar, the plaintiff, though it had knowledge of the change of ownership 
of the property, failed or neglected to notify the insurers of such change, that the 
mortgage clause agreement cannot be held to be in force and effect from and after 
the time plaintiff had knowledge of such change of ownership and failed or neglected 
to notify the insurer thereof. In other words, we hold that the failure on the part 
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of plaintiff to comply with the conditions in the mortgage clause suspends the opera- 
tion of the same, and leaves in force and effect the provisions of the policy as to 
bet acts on the part of the owner or mortgagor which will operate to forfeit the 
policy. 

It has been held also in Canada that, where an insurance company took a note 
from the insured for the premium, and upon the note not being paid at maturity the 
insurance company canceled the policy and sued the mortgagee for the earned pre- 
mium, that as there was no privity of contract between the insurance company and 
the mortgagee, the latter could not be held liable for the premium. National Fire 
Insurance Co. v. Emerson, 22 British Columbia Law Reports, 349. While it does 
not clearly appear that the case was decided upon the provisions of a mortgage clause, 
or that any such clause was attached to the policy, it is shown in the report of the 
case that it was contended by the insurance company that the policy was made pay- 
able and given to the mortgagee who held it, but that the latter had never under- 
taken to pay the premium, and that there was no privity between him and the in- 
surance company; also that it was contended for the mortgagee that the latter had 
conceived the idea of getting a policy himself, whereupon the old policy was canceled 
and a new one made out, payable to said mortgagee and dated back to the date of the 
canceled policy, and that the change was engineered by the managing director of 
the insured company, who, it was contended, made the change at the instance of the 
mortgagee and as his agent. But it was held, as above stated, that the mortgagee 
had simply insisted upon what he had a right to under his covenant in the mortgage, 
that the mortgagor take out a policy, not as the agent of the mortgagee, but on his 
own account as mortgagor, and that the insurance company must have understood 
what was being done. One of the justices added to what had been said by others: 

“Tf it had been that Windsor (the manager of the insured) was Emerson’s agent, 
to go out and place insurance, and, being that agent, obtained a policy containing 
a clause such as we have before us, and that when Emerson was handed that policy 
he put it in his safe without reading it, then I think he would be indebted to the 
company. There was no such agency, and there was no privity of contract, because 
privity of contract would have to be established through agency.” 

The question before us was also considered by the writer of the opinion in the 
case of Johnson, Sansom & Co. v. Ft. Worth State Bank, decided by the Court of 
Civil Appeals of Texas in June, 1922, and reported in 244 S. W. 657; and the opinion 
of that justice seems to have been that the provision aforesaid of the mortgage clause 
‘ created merely a condition. But the case was decided by the majority of the court 
upon the point that the insurance agents, who had voluntarily paid the premiums, had 
no right of recovery therefor against said mortgagee; said majority of the court 
concurring in the conclusion that the judgment of the trial court should be affirmed, 
upon the ground that there was no contract on the part of the mortgagee with the plain- 
tiffs, and that the payment of the insurance premiums by appellants to the insurance 
company was purely voluntary, without any right of subrogation to any original right 
of the insurance company to demand such payments by the lienholder, and that after 
acceptance of such payment from the agents the insurance company had no right to 
cancel the policy by reason of the fact that the payments had not been made by the 
mortgagee or trustee. And, reaching that conclusion, it was declared that the majority 
of the court deemed it unnecessary to determine the merits of other questions dis- 
cussed in the opinion delivered in the case. 


We are urged by counsel for the mortgagee, the appellant in this case, to adopt 
the conclusions announced in the South Dakota and Kansas cases, on the ground, 
first, that the reasoning of the courts in the New York and Rhode Island cases above 
referred to is “highly artificial and unsatisfactory,” and that those cases are dis- 
tinguishable from the South Dakota and Kansas cases, as well as from the one at bar, 
by reason of the fact that the mortgage clause provided that the mortgagee might 

ay the insurance premium and tack it to the mortgage indebtedness, and that in the 

ew York case that distinction is pointed out as material. But counsel overlooks 
the fact, stated in Coykendall v. Blackmer, that there was a statute in New York 
substantially to the same effect as the provision in the mortgage involved in this 
case; said statute providing that the provision of the mortgage that the mortgagor 
would keep the buildings on the premises insured for the benefit of the mortgagee be 
so construed that, in the event of the default of the mortgagor to keep the buildings 
insured and the policies delivered to the mortgagee, the mortgagee might make the 
insurance, pay the premiums, and add the amount so paid with interest to the mort- 
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gage debt. After carefully considering the various decisions upon the subject, and 
the principles that must be taken into consideration in arriving at a construction of 
the mortgage clause in connection with the provision of the mortgage for the insur- 
ance for the benefit of the mortgagee, we are satisfied that the New York and Rhode 
Island cases aforesaid, Coykendall v. Blackmer and Home Ins. Co. v. Union Trust 
Co., supra, state the true rule, and that, as determined in those cases and the other 
cases above cited supporting the same principle, the provisions of the mortgage clause 
aforesaid amount to a condition merely, and do not describe nor create a covenant. 
And that we believe to be the rule best sustained by the authorities. 

It will be necessary, therefore, to affirm the judgment; and it will be so! ordered. 

Affirmed. 
Blume and Kimball, JJ., concur. 
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MILLER v. FT. WAYNE MERCANTILE ACC. ASS’N. (No. 12495.) 
(Appellate Court of Indiana, in Banc. Oct. 8, 1926.) 
153 Northeastern Reporter 427. 


INSURANCE—ACCIDENT INSURANCE CERTIFICATE HELD TO EX- 
EMPT INSURER FROM LIABILTY FOR DEATH FROM ACCI- 
DENTALLY SWALLOWING POISON, WHETHER CONSCIOUSLY OR 
UNCONSCIOUSLY TAKEN. 

Under accident insurance certificate exempting insurer from liability for death 
resulting from poison, insurer held not liable for death of insured from accidentally 
swallowing poison, whether consciously or unconsciously taken. 

(For other cases, see Insurance, Dec. Dig. § 457.) 

Appeal from Adams Circuit Court; Jesse C. Sutton, Judge. 

Action by Hannah L. Miller against the Ft. Wayne Mercantile Accident 
Association. Judgment for defendant, and plaintiff appeals. Affirmed. 

Bowers, Feightner & Bowers, of Huntington, for appellant. 

Hoffman, Shoaff & Hoffman, of Ft. Wayne, for appellee. 

McMaunuavn, P. J. Action to recover on an accident insurance certificate. Ap- 
pellee by answer alleged that the death of the insured resulted from a cause which was 
excepted from the operation of the certificate, in that the insured died from the 
effects of accidentally swallowing poison. 

Appellee is a mutual accident association organized to secure voluntary con- 
tributions to its members or to designated beneficiaries in case of death by accidental 
means. The deceased was concededly a member in good standing at the time of his 
death. Appellant was the beneficiary under the certificate. The death of the insured 
resulted from accidentally swallowing carbolic acid under the following circumstances: 
The insured, being afflicted with a cold, procured some medicine. At that time his 
infant child was sick with typhoid fever and under the care of a nurse, who had pro- 
cured a bottle of carbolic acid to be used as an antiseptic. The insured, intending to 
take a dose of the medicine, accidentally selected the wrong bottle and by mistake 
took some of the carbolic acid. The insurance certificate specifically excepted from 
its operation death from specified causes, including death from poison. This particular 
exception was set forth in the insurance certificate as follows: 


“It is also expressly understood and agreed that the Ft. Wayne Mercantile Acci- 
dent Association shall not be liable for death, nor disability, caused or rsulting from 
* * * injury (fatal or otherwise) resulting from any poison, or infection, or from 
anything accidentally or otherwise taken, administered, or inhaled,” etc. 

The trial court overruled a demurrer to the answer, and judgment was rendered 
against appellant that she take nothing; hence this appeal. 

The particular object of the association, as stated in its articles of incorporation, 
such assessment fee to be placed to the credit of the applicant, if admitted to member- 
(or their beneficiaries), who, while members, shall have sustained bodily injury, 
producing disability or death, through or by external, violent and accidental means 
and under “such condition, provisions, limitations, and exceptions as may be estab- 
lished under the constitution, rules, and by-laws of the association.” 

The constitution of the association limited the membership to persons of cer- 
tain named nonhazardous occupations. In order to become a member, an applicant 
was required to pay a membership fee of $1 and one assessment fee of $2 in advance, 
such assessment fee to be placed to the credit of the applicant, if admitted to member- 
ship, to pay the first assessment following his admission. Article V of the contitution 
provides that on the death of a member by accident an assessment of $2 shall be made 
on each member, and the amount of such assessment, not to exceed $5,000, paid to the 
beneficiary of any member whose death resulted from an accident, and that a like 
assessment shall be made for injuries covered by section 2, article VI of the constitu- 
tion, this article VI being headed “Accidental Death Benefits.” Section 1 of this article 
provides that, whenever a member of the association shall “ through external, vio- 
lent and accidental means alone, sustain bodily injuries, of which there are visible 
marks of injury, which shall, independently of all other causes, result in death” 
within 90 days thereafter, and on proof being duly made, an assessment of $2 on 
each member shall be made, and out of the amount so collected the beneficiary of 
such member or his representatives shall be paid an amount not exceeding $5,000. 
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Sections 2 and 3 relate to specific accident benefits and weekly indemnities allowed 
for certain named injuries. 

Article VII is headed “Rules Governing Payments of Benefits.” Section 1 
of this article exempts the association from liability in case of injuries, fatal or 
otherwise, resulting from a number of designated causes, among which are injuries 
arising from “voluntary or involuntary, conscious or unconscious inhalation of any 
gas anesthetic, fumes or vapor; from anything accidently or otherwise taken, ad- 
ministered, absorbed, or inhaled. * * *” Section 2 reads as follows: 

“The association shall not be liable for death nor disability resulting directly 
or indirectly, wholly or in part from any of the following causes: Sunstroke, 
freezing, * * * nor for death or disability caused directly or indirectly wholly 
or in part, from any poison. * * *” 

The contention of appellant is that, under the foregoing provisions of the cer- 
tificate, “there must be a conscious taking of the poison to authorize denial of indem- 
nity.” The following authorities are cited in support of this contention: Paul v. 
Travelers’ Ins. Co. 112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 
758; Pickett v. Pacific Mutual, 144 Pa. 79, 22 A. 871, 13 L. R. A. 661, 27 Am. St. 
Rep. 618; Fidelity Co. vy. Waterman, 161 Ill. 632, 44 N. E. 283, 32 L. R. A. 654; 
Lowenstein v. Fidelity & Casualty Co. (C. C.) 88 F. 474, on appeal Fidelity & 
Casualty Co. v. Lowenstein, 97 F. 17, 38 C. C. A. 29, 46 L. R. A. 450; Menneiley 
v. Employers’, etc., Corp., 148 N. Y. 596, 43 N. E. 54, 31 L. R. A. 686, 51 Am. St. 
Rep. 716; Travelers’ Ins. v. Ayers, 217 Ill. 390, 75 N. E. 506, 2 L. R. A. (N. S.) 
168; Travellers’ Ins. Co. v. Dunlap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 
355; Metropolitan v. Froiland, 161 Ill. 30, 43 N. E. 766, 52 Am. St. Rep. 359; 
Dezell v. Fidelity, 176 Mo. 253, 75 S. W. 1102; Miller v. Fidelity, etc., Co. 
(C. C.) 97 F. 836. 


In the New York cases of Paul and Menneiley the policy exempted the insurance 
company from liability on account of death “from inhaling gas.” The exemption 
in the Pickett Case was from the “inhalation of gas”; in the Dunlap case, from “taking 
poison”; in the Waterman, Lowenstein, Miller, and Dezell Cases, from “poison or any- 
thing accidentally or otherwise taken, administered, absorbed, or inhaled”; in the 
Ayers Case for death “resulting, wholly or partly, directly or indirectly, * * * from 
any gas or vapor.” In the first six cases death was caused by the unconscious inhala- 
tion of gas. In each of these cases it was held that the words expressing the intention 
of the insurer not to be liable for death from inhaling gas meant a voluntary and 
intelligent act by the insured, and not an involuntary and unconscious act. 


In Travelers’ Ins. Co. v. Dunlap, supra, the insured came to his death by taking 
carbolic acid in place of a medicine which he desired to take. Following the 
Paul Case, it was held that the term “taking poison” meant an “intelligent and 
conscious act.” And in Metropolitan Accident Ass’n v. Froiland, supra, the in- 
sured died from poison which he drank by accident, intending to drink distilled 
water. The insurer there contended there could be no recovery, because the term 
“poison in any way taken” included poison accidentally taken, as well as poison taken 
intentionally ; that the qualifying words “in any way” related to the motive of the in- 
sured in taking the poison, and embraced his involuntary as well as his voluntary action 
in that regard. The court, however, held the words “in any way” related to the mode 
or manner in which the poison was taken, and not to the motive in taking it, and that 
the death, having been caused by accident, was not excluded from the risks covered 


~ by the contract of insurance. 


In Miller v. Fidelity & Cas. Co. (C. C.) 97 F. 836, the policy excepted “injuries, 
fatal or otherwise, resulting from poison or anything accidentally or otherwise taken, 
administered, absorbed, or inhaled, * * * or any disease or bodily infirmity.” 
A complaint alleging that the insured sustained bodily injury by swallowing hard, 
pointed, and resistant food, which accidentally, by reason of the force and manner 
with which it came in contact with the intestinal tissue, accidentally, by reason of 
a weakened condition caused by an illness of which the insured had otherwise re- 
covered, and of which weakened condition the msured had no knowledge, and so 
perforated the intestines as to cause death. The court simply held the complaint 
stated facts sufficient to show the death was accidental. 


In the Dezell Case death resulted from an overdose of morphine taken in good 
faith as a medicine prescribed by a physician to alleviate physical pain. It was held 
that the exception in the policy did not cover medicine, even though it contained 
poison taken or administered in good faith to alleviate physical pain. It was held 
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that the exception in the policy did not cover medicine, even though it contained 
poison taken or administered in good faith to alleviate physical pain. 

We have examined many authorities in addition to those cited by appellant. In 
Riley v. Interstate, etc., Acc. Ass’n, 184 Lowa, 1124 169 N. W. 448, 2 A. L. R. 57, 
the provision was that there should be no liability ‘ ‘on account of disability or death 
resulting from poison voluntary or involuntary taken, administered, absorbed, or in- 
haled.”” Death was caused by taking medicine contaiming by mistake strychnine. 
Held there could be no recovery. 


In Early vy. Insurance Co., 113 Mich. 58, 71 N. W. 500, 67 Am. St. Rep. 445, 
the insured, not feeling well, went to a drug store and asked the proprietor to give 
him something to relieve the pain, and the proprietor by mistake gave him some aqua 
ammonia. The insured died from the effect of the poison so taken. The policy 
exempted the company from liability for death caused “from * * * poison.” In 
referring to the fact that the insured came to his death by poison, the court said: 


“It was accidentally administered, supposing it to be another substance. This 
could not take the case out of the exception, but rather brings it within the exception. 
The great weight of authority is in favor of the proposition that it is not necessary 
that the poison be taken with intent to produce death, in order to defeat a claim 
flowing from the right of membership. * * * In Paul v. Travellers’ Ins. Co., 
112 N. Y. 472, 20 N. E. 347, 3 L. R. A. 443, 8 Am. St. Rep. 758, the court said: 
‘If the policy had said that it was not to extend to any death caused wholly or in 
part by gas, it would have expressed precisely what the appellant now says is meant 
by the present phrase, and there could have been no room for doubt or mistake.’ 
We have not overlooked the cases of Healey v. Mutual Acc. Ass’n., 133 Ill. 556, 
25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637, Mutual Acc. Ass'n. v. Tuggle, 
39 Ill. App. 509, and Travellers’ Ins. Co. v. Dunlap, 160 Ill. 642, 43 N. E. 765, 52 
Am. St. Rep. 355. But in the present case the expression is ‘death by poison.’ We 
know of no case which goes to the extent of holding that such an expression in the 
exception contained in the policy does not avoid it.’ 


In Maryland Cas. Co. v. Hudgins, 97 Tex. 124, 76 S. W. 745, 64 L. R. A. 349, 
104 Am. St. Rep. 857, 1 Ann. Cas. 252, the policy excepting “injuries, fatal or other- 
wise, resulting from poison or anything accidentally or otherwise taken, administered, 
absorbed, or inhaled,” it was held there could be no recovery for injuries and death 
resulting from eating unsound and spoiled oysters, not known to be such when eaten. 

In Jones v. Hawkeye, etc., Ass’n, 184 Iowa 1299, 168 N. W. 305, 11 A. L. R. 
380, the insurance contract provided that the association should not be liable for any 
“death, resulting wholly or in part from * * * gases * * * accidentally or 
otherwise taken, administered, absorbed, injected, inserted, or inhaled.” The court, 
after referring to the first six cases cited by appellant, refused to follow them, and 
held death resulting from the unconscious inhalation of gas while the insured was 
asleep was within the exception, and not covered by the policy. Two judges dissented, 
and in the course of their opinion said: 


“If the policy had said that the insurance thereby provided should not extend to 
or include any injury or death from poison or gas, which is what the insurer now 
argues, no one could well misunderstand it.” 


See, also, Hawkeye, etc., Ass’n, v. Christy (C. C. A.) 294 F. 208, 40 A. L. R. 46. 

In Preferred Acc. Ins. Co. v. Robinson, 45 Fla. 525, 33 So. 1005, 61 L. R. A. 145, 
3 Ann. Cas. 931, the policy provided that the insurance did not cover “injury, fatal or 
nonfatal, resulting from any poison or infection, or from anything accidentally or 
otherwise taken, administered, absorbed, or inhaled.” While out riding, poison ivy 
was blown into the insured’s eyes and caused them to become inflamed, so as to 
incapacitate him for several weeks. It was there held that, the injury having resulted 
from poison, the company was not liable. After referring to the Paul Case, the 
court said: 

“But, even if the New York and other cases following it were sound law, the 
policy in litigation here seems to have been framed with a view to avoid the strained 
reasoning of the courts in those cases predicated upon the use of certain words and 
forms of expression in the policies therein considered. ,, Lhe policy in this case differs 
materially from the contracts construed in those cases.’ 


In Lowenstein v. Fidelity & Cas. Co., supra, cited by appellant, the court followed 
the Paul Case, and applied the rule there adopted as to the unconscious inhalation of 
gas by a person when asleep, but called attention to the Early Case, and to the fact 
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that it was there held that the expression “death by poison” covered an accidental 
death caused by poison, under whatever circumstances or conditions taken, and, after 
quoting from the Paul Case, the court said: 

“So it was properly held by the Michigan court that ‘death by poison’ included 
any and every manner of poison, whether intentionally or unintentionally, consciously 
or unconsciously taken.” 

The Robison Case is distinguished in Dent v. Railway Mail Ass’n (C. C.) 183 
F. 840, where death was caused by poison ivy, and where the policy provided there 
should be no liability where death resulted ‘ ‘from poison or other injurious matter 
taken or administered accidentally or otherwise.” In analyzing the provisions exempt- 
ing the insurer from liability attention is called to the fact that the word “absorbed” 
was not used in connection with the word “poison ;” that the word “absorbed” was used 
in connection with the expression, “nor from anything whatever, accidentally or other- 
wise taken, administered, absorbed, or inhaled.’ After quoting the provision con- 
tained in the policy in the Robinson Case the court said: “This was a positive pro- 
vision that the policy did not cover a case which resulted from poison.” In the Dent 
Case the words “taken or administered” are used in connection with and relate to 
“poison,” as well as to “other injurious matter.” In the instant case the words 
“taken, administered, or inhaled” are not used in connection with the words “poison 
or infection,” and do not relate to them. They relate to the word “anything.” The 
word “poison” is separated from that which follows by a comma, and the words “or 
infection” are also separated from that which follows by a comma. 

Our attention has been called to no case, where the policy exempted the company 
from liability for death “resulting from poison,” holding the company liable, and 
after a careful and painstaking search we have not been able to find any such authori- 
ties. There is a class of cases where death resulting from blood poisoning, super- 
induced by the bite or sting of some insect, or by a wound, in which it is held that the 
iusurer is not exempted from liability by reason of a provision that the policy does 
not extend to or cover accidental injuries or death resulting “from poison.” See 
Omberg v. United States Mut., etc., Ass’n, 101 Ky. 303, 40 S. W. 909, 72 Am. St. 
Rep. 413; Martin v. Equitable Acc. Ass'n, 61 Hun, 467, 16 “Ny. Y. S. 279. These 
cases, however, are not of controlling influence in a case like the one now before us. 

We have not overlooked appellant’s contention that there is an inconsistency or 
ambiguity between the provision found in the benefit certificate and the provision in 
the constitution. But there is no allegation in the complaint that there is any 
ambiguity or inconsistency, or that the insured did not understand that the certificate 
exempted appellee from any liability for death resulting from poison, nor is there 
any allegation or claim that the insured did not understand and appreciate its meaning 
and effect. See Porter v. Preferred Acc. Ins. Co., 109 App. Div. 103, 95 N. Y. S. 682. 

We are not impressed with the contention that article VII of the constitution is 
misleading, because it is headed “Rules Governing Payments of Benefits,” while 
article VI is headed “Accidental Death Benefits.” Instead of there being any incon- 
sistency between the benefit certificate and the constitution and by-laws, they are in 
complete harmony in so far as the question under discussion is concerned. Neither 
is there any merit in the contention that article VII undertakes to limit or take away 
any indemnity for liability provided for in article VI. 

It would seem that the insurance contract in the instant case was drawn with the 
express purpose of excluding liability for death caused by the voluntary inhalation of 
gas, and to cover death when caused by involuntary inhalation. The insured’s death 
was accidental, but in the words of the contract it resulted “from poison,” and is not 
covered by the contract of insurance. 

Judgment affirmed. 


BEELER v. CONTINENTAL CASUALTY CO. (No. 26828.) 
(Supreme Court of Kansas. Oct. 9, 1926.) 
249 Pacific Reporter 579 
(Syllabus by the Court.) 
INSURANCE—EVIDENCE HELD TO MAKE QUESTION WHETHER 
NOTICE TO ACCIDENT INSURER AFTER TIME FIXED IN POLICY 
WAS GIVEN AS SOON AS REASONABLY POSSIBLE ONE OF FACT 
FOR JURY. 
In an insurance policy which indemnified the holder against accidental injuries, 
and required the holder to give notice to the insurance company within 20 days after 
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the date of any accident causing an injury to the insured, but where the policy also 
provided that “failure to give notice within the time prescribed by this policy shall 
not invalidate any claim if it shall be shown not to have been reasonably possible to 
give such notice and that notice was given as soon as was reasonably possible,” it is 
held under the evidence and peculiar circumstances narrated in the opinion, the 
question whether plaintiff gave notice of his accident and injury as soon as was 
reasonably possible was one of fact for the determination of a jury, and not subject 
to disposition as a matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

Appeal from District Court, Montgomery County; J. W. Holdren, Judge. 


Action by Elmer Beeler against the Continental Casualty Company. From a 
judgment sustaining defendant’s demurrer, plaintiff appeals. Reversed and re- 
manded. 

Chester Stevens, of Independence, for appellant. 


W. N. Banks, O. L. O’Brien, and Walter L. McVey, all of Independence, for 
appellee. 


Dawson, J. This was an action to recover on a policy of accident insurance. 
Defendant’s demurrer was sustained, and plaintiff appeals. 


The facts were these: 


Plaintiff held a policy of insurance issued by defendant, which, among other 
matters, bound defendant to indemnify him for loss of time through accidental 
injuries. It provided: 

“The Continental Casualty Company, * * * in consideration of the agree- 
ments and statements contained in the application herefor and the payment of an 
annual premium of $25 as therein provided, does on this 18th day of January, A. D. 
1922, hereby insure Mr. Elmer Beeler (hereinafter called the insured) in class select 
of the company, as a president and general manager, oil supply house, office duties 
in the principal sum of three thousand dollars with weekly indemnity of thirty-five 
dollars.” 

The policy set out in detail a schedule of payments for specific injuries, and 
also set out its obligation for immediate total disability and intermediate disability, 
of no present concern, and then provided: 

“C. Partial Disability. Or if injury such as before described shall not at once 
wholly and continuously disable the insured but shall thereafter within one hundred 
days wholly disable him, * * * the company will pay one-half said weekly in- 
demnity for the period of such disability not exceeding two hundred weeks. * * * 

“Standard Provisions. * * * 

“4. Written notice of injury on which claim may be based must be given to the 
company within twenty days after the date of the accident causing such injury. In 
event of accidental death immediate notice thereof must be given to the company. 

“5. * * * Failure to give notice within the time provided in this policy shall 
not invalidate any claim if it shall be shown not to have been reasonably possible to 
give such notice and that notice was given as soon as was reasonably possible.” 

The plaintiff was a large, strong, healthy man, 44 years of age, actively engaged 
in buying and selling pipe, machinery, and tools used in the business of developing oil 
and gas wells. On the forenoon of May 8, 1922, while out in the yard showing some 
casing pipe to a prospective customer, he was standing on some pipe, and his feet 
slipped from under him, and he fell heavily on his back. He got up without assist- 
ance, and, although he felt some pain, he went on with his business. As the day 
wore on, he felt little pain, but some stiffness. Some 3 or 4 days later he felt a 
tearing sensation across his stomach, especially when he was eating. When driving 
his automobile over rough ground he would feel some pain in the small of his back. 
He continued to attend to business, but the pains in his stomach and abdomen grew 
more severe, and within a few days after his fall he called on a local physician, 
Dr. De Mott, who pronounced his ailment to be biliousness, and gave him medicine 
adapted to relieve that malady. This treatment did no good, so he returned to Dr. 
De Mott, who still thought his trouble was biliousness, and gave him more medicine. 
Getting worse instead of better, on May 29, 1922, plaintiff went to Claremore, Okl., 
to take medicinal baths and to consult a Dr. Bushyhead, who thought plaintiff had 
malaria, and prescribed for him accordingly. Plaintiff took Dr. Bushyhead’s medicine, 
and that doctor came to see him several times during the ensuing three weeks, but 
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plaintiff continued to grow worse, and then Dr. Bushyhead told him there was some- 
thing wrong with him which he could not discover, and advised plaintiff to go to an 
expert diagnostician, and recommended Dr. Sloan of Kansas City. Accordingly, 
early in July, plaintiff went to Kansas City, and was subjected to a searching examina- 
tion by Dr. Sloan. That: doctor also took plaintiff to a Dr. Lee, and said he could 
find nothing wrong with plaintiff, but thought “the trouble might be in the front 
door,” which plaintiff understood to mean his mouth. Dr. Lee examined plaintiff, and 
sent him to an X-ray operator to get a photograph of his teeth. Dr. Lee then stated 
that he could find nothing wrong with plaintiff except bad tonsils, which he removed. 
Plaintiff remained in a hospital for a week, and then stayed at a hotel in Kansas City 
for some time under observation by Dr. Sloan. Plaintiff then returned to his home 
in Independence, and went to bed pursuant to Dr. Sloan’s orders. Dr. Taggart, a local 
physician, then took up plaintiff’s case, under directions of Dr. Sloan, who kept in 
touch with the case himself by frequent conversations with Dr. Taggart over the 
long-distance telephone. But the efforts of all these doctors were unavailing, and 
plaintiff was confined to his bed for several months, never free from the pains in his 
stomach, and gradually losing control of his limbs. At one time or another plaintiff 
had apprised all these physicians of his severe fall in May, 1922, but none of them 
mney me any significance to the fall as a cause of his peculiar affliction. Plaintiff 
testified : 

“T told Dr. Sloan about these pains, the drawing sensation across my stomach; 
that it felt like I had swallowed a brick. I also told him I had had a fall, and de- 
scribed the way I fell by slipping off of these joints of pipe and striking the small 
of my back on the pipe. He said he could not attribute my sickness to the fall in 
view of the fact that he thought it would have put me down and out at the time, if it 
had been severe enough to cause my sickness. After I had described these conditions 
to him, and he had said that he did not think it was the result of the fall, I concluded 
that the fall did not have anything to do with my sickness, and never at any time 
from the date of the fall to the time I went to Dr. Sloan did I think that the fall 
had anything to do with it. * * * 

“* %* * Dr. Sloan had told me that I had myelitis. He also told me that my 
tonsils were poisoning my system. Dr. Sloan gave me iodine. I followed the advice 
ot Dr. Sloan and Dr. Taggart for about’ 6 months, and abandoned their treatment 
because I was not getting well, and I thought they were wrong in their diagnoses.” 

Eventually Drs. Sloan and Taggart decided that there was nothing in their 
healing art which would do the plaintiff any good, and after he had been confined to 
his house, and mostly to his bed for nearly a year, Dr. Taggart suggested that a 
competent osteopath be called. A practitioner of that art, Dr. Blandin Smith, then 
took charge of plaintiff’s case, and made the discovery that several of the plaintiff’s 
vertebrz were out of line. An X-ray picture of plaintiff’s backbone was taken, which 
disclosed a subluxation between the dorsal and lumbar vertebre. Dr. Smith began 
to treat plaintiff, and continued to do so for five or six months, and plaintiff made 
considerable improvement. When these treatments began, plaintiff could not walk 
without assistance, and his feet shuffled. In June, 1923, plaintiff heard of a certain 
chiropractor in Guthrie, Okl., Dr. Willis T. Neely, who made a practice of setting 
bones that were out of place. Plaintiff testified: 

“T was not dissatisfied with the way Dr. Smith had treated me, but I felt that I 
had not gotten along as fast as I should, and Dr. Smith told me that there was a bone 
in my back that he could not get back in its proper position on account of the fact 
that I was too heavy, and he was not a large man. I thought I was probably too 
heavy for him to fix me up. At Guthrie Dr. Neely examined me, and I told him 
about the fall that I had had, and about the symptoms, and how I felt, just like I 
had told the other doctors, and he told me that he though my illness was the result 
of the fall. I was not convinced, because I wanted to get well before I would say 
who was right. I remained at Guthrie from about the latter part of June until about 
the Ist of September, taking treatments from Dr. Neely. He gave me two treatments 
every day, and some days three treatments. I got better. The pain in my stomach 
and the heavy feeling left me. Under Dr. Neely’s treatment, my ability to walk im- 
proved, and my control over my legs became better. When I came back from Guthrie 
about the Ist of September, 1923, all of my stomach trouble was gone, but I had not 
recovered the full use of my legs, and could not walk as well as I could before the 
fall. After I came back home, I continued to improve. However, it was 3 or 4 
months after my return from Guthrie, about the Ist of September, before I felt that 
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I was fully recovered. I never became convinced nor believed that the diagnoses of 
Dr. Smith and Dr. Neely were correct, and that the diagnoses of the other doctors 
were wrong until I was practically recovered, and at about the time that I wrote the 
letter to the defendant I had then become convinced that my sickness was the result 
of the fall; and as soon as I had become convinced I wrote the letter to the insur- 
ance company. * * * 

“The fact that Dr. De Mott, Dr. Bushyhead, Dr. Sloan, and Dr. Taggart all 
diagnosed my case as not the result of this fall induced me to believe, and I did 
believe, that the fall had nothing to do with my illness, and, when Dr. Smith of this 
city came to the conclusion that the suffering I was enduring was, in his opinion, 
the result of the fall, I did not, in fact, regard the same seriously, in view of the 
diagnoses by the preceding four doctors to the contrary. I was not satisfied until 
Dr. W. T. Neely of Guthrie made the examination, and definitely pronounced it the 
result of a fall, and, coupled with my rapid recovery under his diagnosis and treat- 
ment, I am convinced that the illness I suffered from resulted solely and directly 
from this fall. * * * 

“Cross-Examination. 

“When I-returned from Guthrie, I was able to walk around and attend to my 
business a short time each day. After Dr. Smith examined me and started to treat 
me, I had no further treatments from Dr. Taggart or any of the former doctors 
whom I had consulted. Dr. Smith told me I had two or three vertebrz knocked out 
ot place. I thought there was a chance that I might get better because the other 
doctors had told me that they were mistaken about it. To a certain extent I believed 
what Dr. Smith said about the cause of my illness. I abandoned the treatment of the 
former doctors because they told me they did not know what was the matter with 
me. Dr. Smith treated me from about December 1, 1922, to June, 1923, and gave me 
two or three treatments a week. I consulted no one else during that period. 

“When Dr. Smith first started to treat me, I was not able to be up; I could not 
sit up; I was in bed all of the time. Under Dr. Smith’s treatment, I got better, and 
got so I could walk up town. 

“At the time I got in touch with Dr. Neely, I cannot say that I then believed that 
the fall was the cause of my sickness. I had tried the other doctors to a point where 
they said I was getting worse, and they did not know what was the matter with me. 
While Dr. Neely was recommended to me as being a good man to adjust bones in 
the back, I cannot say that I then believed that the dislocation of these bones from 
was the cause of my trouble. I could not say that I even believed it a little 

et. 

On October 18, 1923, plaintiff wrote a letter to the defendant, giving it a com- 
prehensive narrative of the facts as outlined above, which was the first and only 
notice the company received of plaintiff’s accident and injury. 

On the point that plaintiff had failed to notify the company within 20 days as 
provided in the clause of the policy quoted above defendant denied liability; and 
apparently its demurrer to plaintiff’s evidence was sustained for the same reason. 

Was this ruling correct? Did the facts outlined above, considered most favor- 
ably in plaintiff’s behalf, clearly show that there was nothing for a jury to consider, 
and that it was the duty of the trial court as a matter of law to rule that plaintiff 
had waited altogether too long before he notified the defendant of his accident and 
injury, that plaintiff did not give the company such notice “as soon as was reason- 
ably possible?” Under the evidence in this case, just when could it be said dogmatic- 
ally that the time limit for giving notice to the company expired? There should be 
no trouble in fixing such a point of time if the failure to notify ‘as soon as was 
reasonably possible” was so obvious and beyond cavil that a jury’s duty to determine 
that question was properly dispensed with. Under the circumstances, plaintiff could 
not be expected to notify the company until he realized the fact that his ailment was 
occasioned by his fall. One after another of his medical advisers belittle his sug- 
gestion that-the fall might have had something to do with his malady. It was there- 
fore quite reasonable that plaintiff should adopt their views and dismiss from his 
own mind the idea that his fall might have occasioned it. Moreover, the fact that his 
disease appeared to be a sort of tearing across his stomach, and eventually led to a 
want of control of his feet, would hardly suggest to a nonprofessional person like 
plaintiff that the root and origin of such indisposition was a fall that caused only a 
slight pain in his back. Nor can it be arbitrarily said as a matter of law that, when 
Dr. Blandin Smith ventured the opinion that his trouble originated in his back, he 
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was forthwith put on notice himself so as to make it his duty to notify the company 
without further delay. We cannot say it was his bounden duty then and there to 
reject the opinions and advice he had already gotten from the four or five doctors 
who had treated him theretofore, nor that his failure to notify the company at that 
time relieved the defendant of liability. It was quite natural that plaintiff should 
not immediately attach implicit credence to what Dr. Smith said nor to what Dr. 
Neely said, nor until under the ministrations of these professional men he had so 
far recovered thati the correctness of their diagnosis was fairly demonstrated by the 
results which their skill achieved. 

So far as disclosed by the record this court fails to discern in this case any 
substantial difference in principle from that which controlled the case of Hawthorne 
v. Protective Association, 112 Kan. 356, 210 P. 1086, and cases cited in note thereto in 
29 A. L. R. 500. Giving that favorable consideration to plaintiff’s evidence to which 
it was entitled as against a demurrer thereto (Stice v. Davis, 110 Kan. 763, 766, 205 
P. 616; Rowan v. Rosenthal, 113 Kan. 604, 215 P. 1008), this court is constrained to 
hold that it was a fair question of fact for the jury to consider and determine, and not 
for the trial court to rule upon as a matter of law, whether plaintiff did or did not 
notify the company of his accident and injury as soon as it was reasgnably possible 
under the peculiar circumstances of this case. 

The judgment of the district court is reversed, and the cause is remanded for a 
new trial. 

All the Justices concurring. 


HUNLEY v. UNION INS. CO. (No. 26845.) 
(Supreme Court of Kansas. Oct. 9, 1926.) 
249 Pacific Reporter 685 
(Syllabus by the Court.) 

1. INSURANCE—WHERE AGENT OBTAINED APPLICATION FOR 
HEALTH AND ACCIDENT INSURANCE FOR 36 MONTHS, AND AC- 
CEPTED PREMIUM, AND POLICY WAS DELIVERED, COMPANY 
WAS LIABLE FOR SICKNESS OCCURRING AFTER 12 MONTHS, 
ALTHOUGH POLICY WHEN FIRST WRITTEN WAS FOR 12 MONTHS 
BUT WAS ALTERED TO RUN 36 MONTHS. 

Where an agent of an accident and health insurance company solicits insurance, 
obtains an application for such insurance for a term of 36 months, accepts the pre- 
mium paid for a policy for that length of time, and a policy is delivered which pro- 
vides for insurance for a like period, the insurance company is liable thereunder for 
an illness that occurred more than 12 months and within 36 months after the date 
of the policy, although the policy, when first written, was for a period of 12 months 
from the date of its issue, but after being written was altered so as to show that 
it was issued for a period of 36 months. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Appeal from District Court, Stafford County; Ray H. Beals, Judge. 
Action by Brodus G. Hunley against the Union Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 
J. W. Smyth, B. F. Alford, and W. H. Jones, all of Wichita, and Paul R. Nagle, 
of St. John, for appellant. 
Robert Garvin and Evart Garvin, both of St. John, for appellee. 
MarsBALL, J. The plaintiff sued to recover on a health and accident insurance 
policy, and recovered judgment, and the defendant appeals. 
The plaintiff's petition alleged the issuance of the policy for a period of 
36 months from November 1, 1922, for a premium of $100, which was paid at the 
time the application for a policy was signed, The application signed was for a period 
of 36 months. The plaintiff alleged that he became ill on January 26, 1925, and 
remained ill until the liability under the policy amounted to $227; that the policy was 
issued, and was for 3 years from November 1, 1922. The defendant alleged that the 
— was for a policy for 12 months; that the policy issued was for 12 months 
from November 1, 1922, and expired November 1, 1923. The answer further alleged 
that the policy, which was for 3 years, attached to the plaintiff’s petition, was a 
forgery, and contained fraudulent alterations, and further alleged that the forgery 
consisted of a change in the policy, so that it read for a term of 36 months instead 
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of for a term of 12 months, and that the policy had been changed, so as to make it 
recite $100 as the premium, instead of $40, as was contained in the policy of insur- 
ance issued by the defendant. 

The action was tried to a jury, which answered special questions as follows: 

“(1) Did G. W. Mathewson receive an application from the plaintiff for a 
three-year policy, or for only a one-year policy? A. Three years. 

“(2) Did the plaintiff, at the time of giving his application to Mathewson for 
the policy, pay the said Mathewson as premium $100. Answer. Yes. 

“(3) Did the defendant, the Union Insurance Company, learn on or about the 
17th day of February, 1925, that the plaintiff, Brodus G. Hunley, held a policy of the 
defendant purporting to be for a term of three years from the Ist day of November, 
1922, and that the plaintiff had paid the defendant’s agent, Mathewson, as premium 
thereon, the sum of $100? Answer. Yes. 

“(4) If you answer question No. 3, ‘Yes,’ then state whether the defendant, the 
Union Insurance Company, ever returned or offered to return any of the premium 
of $100 to the plaintiff. Answer. No. 

“(5) Is the policy sued upon in this action in the same condition that it was in 
at the time it was delivered by G. W. Mathewson to the plaintiff? Answer. Yes. 

“(6) Did the plaintiff, Brodus G. Hunley, make or cause to be made any 
changes or alterations or erasures in the policy sued upon in this action? Answer. 


O. 

“(1) Did the agent, G. W. Mathewson, have any right or authority to act for 
and on behalf of the defendant, other than take or accept applications for insurance, 
and to remit such applications and the premiums collected on such application to the 
defendant’s home office? Answer. Yes. 

“(2) If you answer question No. ‘1, ‘Yes,’ then state what other or further 
authority the said agent, G. W. Mathewson, had to act for and on behalf of the 
defendant. A. To receive policies from home office and deliver to applicant. 

“(3) Did the plaintiff, on or about the 20th day of October, 1923, receive from 
the defendant a notice through the mail that his policy had expired and the renewal 
would be granted upon certain terms? A. No. 

“(4) Did the plaintiff receive through the mail, on or about the Ist day of 
November, 1923, a notice from the defendant’s home office advising the plaintiff of 
the expiration of his policy? A. No. 

“(5) Did the plaintiff receive through the mail a notice from the defendant, on 
or about the 5th day of November, 1923, notifying him of the expiration of his 
insurance policy? A. No. 

(6) When did the plaintiff first ascertain the knowledge from the defendant 
that the defendant’s contention was that the policy issued was for a period of but one 
year? A. February 14, 1925. 

“(7) State the amount of the premium received and accepted by the defendant 
at the defendant’s home office in Wichita for the issuance of the policy in question. 
A. Forty dollars ($40). 

“(8) Did the defendant at its home office receive more than $40 for the issu- 
ance of the policy in question? A. No. 

“(9) Where was the policy of insurance which was sued on in this case exe- 
cuted? A. Wichita, Kansas. 

“(10) For what ‘term’ was the policy as first written? A. Twelve months. 

“(11) Has there been a change or alteration in the ‘term’ as was first written 
in said policy of insurance? A. Policy introduced in evidence plainly shows erasures. 

“(12) When was such change or alteration made—before or after it was signed 
and mailed from the home office of the defendant company? A. Don’t know. 

“(13) Who changed or altered the ‘term’ as first written? A. Don’t know.” 

The answers state all of the facts necessary to a correct understanding of the 
case. Mathewson was the agent of the defendant, not the agent of the plaintiff. In 
Pfiester v. Insurance Co., 85 Kan. 97, 116 Pac. 245, the court said: 

“An agent for a life insurance company, whose authority is limited to negotiating 
for, taking, and transmitting applications for the approval or rejection of the com- 
pany, is the agent of the company, and not of a person whom he solicits to take 
insurance, and for those purposes he has all the power the company itself possesses.” 

This court has upheld judgments reforming insurance policies, so as to make 
them correspond to the representations of the insurance agents given at the times the 
policies were applied for. Pfiester v. Insurance Co., 85 Kan. 97, 116 P. 245: Ham- 
mond v. Insurance Co., 100 Kan. 582, 165 P. 291; Nichols v. Casualty Co., 113 Kan. 
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484, 214 P. 1111; Chambers v. North American Accident Ins. Co., 118 Kan, 494, 235 
P. 859. No reformation of the policy was asked in the present case, because the 
policy delivered conformed to the terms of the application therefor. If the policy 
as delivered had provided for insurance for only 12 months, and the plaintiff had 
not discovered that fact until after liability under the policy had accrued, and had 
asked to have the policy reformed, so as to recover thereunder, this court would have 
upheld a judgment reforming the policy under the decisions which have been cited. 
This question is presented by the defendant in a number of different ways. It argues 
that the court erred in giving instructions to the jury and in refusing to give instruc- 
tions requested. 

{2] 2. The defendant argues that the court erred in not compelling the jury to 
more specifically answer questions 12 and 13. The evidence introduced on behalf of 
the defendant tended to show that the changes in the policy were made after it was 
issued from the office of the defendant. There was no direct evidence to show when 
the changes were made, but the jury may not have believed the testimony of the 
defendant, which tended to show that the changes were made after the policy had 
been issued. If the jury disbelieved the evidence of the defendant on that question, 
there was no evidence to show that the changes had not been made before the policy 
was signed and mailed from the home office of the defendant. The jury was not com- 
pelled to believe the evidence of the defendant in that respect. The application for a 
36 months policy, the payment of the premium for the policy for that length of time, 
and the delivery of a policy for 36 months contradicated the evidence of the defendant 
concerning the time and place of the alteration in the policy. 

The judgment is affirmed. 

All the Justices concurring. 


LAPORTE v. NORTH AMERICAN ACC. INS. CO. (No. 27501.) 
(Supreme Court of Louisiana. May 31, 1926. Rehearing Denied Oct. 5, 1926.) 
109 Southern Reporter 767 . 
1. INSURANCE. - 


Policy covering accidents to insured “while walking or standing on public high- 
way” held not to indemnify insured, where he was run over after being thrown from 
motorcycle. 

(For other cases, see Insurance, Dec. Dig. 451[1].) 


2. INSURANCE—POLICY COVERING ACCIDENTS IN WHICH INSURED 
WAS THROWN FROM “MOTOR-DRIVEN CAR” HELD NOT TO COV- 
ER INJURY, WHERE HE WAS THROWN FROM MOTORCYCLE (REV. 
CIV. CODE, ARTS. 13, 14). 

Insurer under policy covering accidents in which insured was thrown from 
“horse-drawn vehicle or motor-driven car in which” he was riding held not liable, 
where he was thrown from motorcycle, in view of restrictive liability stated in 
policy and Rev. Civ. Code, arts. 13, 14, since policy is special law of case, and motor- 
cycle is not “motor-driven car.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by Mrs. Emily M. Laporte, widow of Albert Major, against the North 
American Accident Insurance Company. Judgment for defendant, and plaintiffs 
appeal. Affirmed. 

Titche, Kiam & Titche, of New Orleans, for appellant. 

Dart & Dart, Louis C. Guidry, and Robert Ewing, Jr., all of New Orleans, 
for oo 

Lanp, J. The widow of Albert Major, administering his estate in the capacity 

of natural tutrix of her minor children, has instituted this suit on an accident policy 
of insurance issued to decedent by the North American Accident Insurance Company. 

While said policy was in force, the insured was thrown from a motorcycle, 
knocked down, and run over by a Ford automobile at the corner of Prytania and St. 
— streets in the city of New Orleans, and died later at the Touro Infirmary 
in said city. 

The sole defense urged by defendant company is that the accident was not covered 
by the policy, as a motorcycle is not such a motor-driven car as is covered by the 
policy issued herein. 


Under part 1 of the policy, an indemnity of $1,000 is provided in case of loss of 
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life. Plaintiff demands double that sum as a penalty for failure on the part. of 
defendant company to make settlement within six months after proof of death, and, 
in the alternative, double the amount of insurance; i.e., the sum of $500, under part 2 
of the policy, providing for loss of life “by being struck or knocked down or run over, 
while walking or standing on a public highway, by a vehicle propelled by steara, 
cable, electricity, naphtha, gasoline, horse, compressed air, or liquid power.” 

From a judgment rejecting her demands, plaintiff has appealed. 

1. It is admitted in the stipulation as to the facts “that at the time of the acci- 
dent the said Albert Major was riding+on what is known as a motorcycle, and he 
was by said Ford autoniobile thrown therefrom, knocked down, run over, and killed.” 

[1] As the provisions of part 2 of the policy apply to loss of life occasioned 
only by accidents happening to the insured “while walking or standing on a public 
highway,” it is clear that the dismissal of plaintiff’s suit as to the alternative demand 
is correct. 

While part 2 of the policy limits the right of the estate of the insured to recover 
for accidents to one who is “standing or walking on a public highway,” there is little 
or no restriction as to the kind of vehicle by which the insured may be struck or 
knocked down or run over; it being immaterial whether he is killed “by a vehicle 
propelled by steam, cable, electricity, naptha, gasoline, horse, compressed air, or 
liquid power.” 

{2] While it is manifest that the heirs of the insured, under part 2 of the 
policy, might recover for the loss of his life had he been killed while “standing or 
walking on a public highway” by being struck, knocked down, or run over by a 
motorcycle, yet recovery can be had, in this particular case, under part 1 of the 
policy, only “by the wrecking or disablement of any private horse-drawn vehicle, or 
motor-driven car, in which insured is riding or driving, or by being accidentally thrown 
from such vehicle or car.” 

It is admitted in the statement of facts that deceased was riding on a motorcycle 
at the time of the accident, and “that by motorcycle is meant a two-wheeled, motor- 
driven machine, substantially as shown by the cut marked Exhibit 1, except that the 
motorcycle ridden or driven by decedent, Albert Major, was equipped with a seat at 
the rear, upon which another person could ride, and Mrs. Emily Laporte Major, now 
widow, often rode upon it behind her husband.” (Italics ours.) 

We fail to see wherein the above admission is of any benefit to plaintiff in this 
case, as the insured must be killed by being accidentally thrown from “a private 
horse-drawn vehicle or motor-driven car,” in which he is riding or driving, in order 
that recovery may be had. The word “motor-driven machine” is not used in the 
policy at all. It must be conceded that a motorcycle is not “a horse-drawn vehicle ;” 
and while the word “vehicle” is broad enough when used in connection with the 
word “motor-driven,” to include a motorcycle, yet in the policy sued on the word 
“Vehicle” is qualified by and limited to “horse-drawn vehicles.” The sole question, 
therefore, left for decision is whether a motorcycle is a “motor-driven car” in which 
the insured was riding or driving at the time of the accident. 

The policy issued in this case is headed with the following statement in large 
type letters: 

“This policy provides indemnity for loss of life, limb, sight or time by accidental 
means, as herein limited and provided.” (Italics ours.) 

In other words, it is made plain to the public that the policy in question is not one 
covering accidents generally, but that the liability of the insurance company issuing 
the same is a restricted one, to be incurred only under the particular circumstances and 
conditions stated in the policy. 

In this case the policy covers an indemnity of $1,000 for loss of life, and is issued 
to the insured for the term of one year, upon the payment of the small premium of 
50 cents. The reason for the limitations contained in the present policy is apparent. 
It is obvious that one riding on a motorcycle in a public street, which may be con- 
gested with automobiles and other vehicles, is wholly exposed to accidents from 
collisions of all kinds. In the first place, his machine is on a level with the traffic, 
is supported by only two wheels, and is without protection, either by front or rear 
bumpers, or by a body in which the motorcyclist may drive or ride. 

Because of the unusual risk assumed by those riding upon motorcycles, it is plain 
that these machines were excluded intentionally from the policy, not in express terms, 
it is true, but by restricting recovery only to cases of accidents to the insured arising 
by being thrown from “any private horse-drawn vehicle, or motor-driven car, in which 
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such insured is riding or driving,’ thereby clearly indicating a motor-driven car with 
a body, and having more than two wheels as a support, and as a protection to the 
driver against accidents. 

So there is every reason, from the standpoint of risk and liability, why defendant 
insurance company should exclude motorcycles from its policy, and none whatever to 
induce it to include such dangerous machines, upon the payment of the negligent sum 
of 50 cents per year for an indemnity risk of $1,000. 

A motorcyclist may ride upon his machipe, but he cannot ride in it. 

A motorcycle is not known as a “motor-driven car,” or. as a “motorcar,” in the 
general and popular sense of that term. 

It would be difficult to conceive that a garage owner would send a motorcycle to 
a customer to ride in when he had ordered a “motorcar.” 

It would be more difficult to conceive that such customer would accept such a 
machine as a “motorcar” if sent. 

A policy of insurance is a contract between the parties and is the special law of 
the case as far as they are concerned. 

The words of a law are generally to be understood in their most usual significa- 
tion, B.C. C.art. 1. 

Motorcycles are not expressly included rs the terms of the policy, nor are they 
embraced therein by implication. “Motorcar” or “motor-driven car” has a definite and 
well-understood meaning in the United Song 

In the Eleventh Edition of Encyclopedia Brittanica, vol. 18, p. 914, we find the 
following : 

“The term ‘motorcar’ is one which was primarily employed in America to denote 
the car or carriage containing the electromotor used for propelling an electric tram- 
car or train of carriages on rails, but of late years it has been more usually applied 
in Great Britain to light automobiles or mechanically-propelled carriages running on 
common roads. On the continent of Europe and in the United States the usual ex- 
pression for these vehicles is ‘automobile ;’ the term ‘autocar’ has also been employed.” 

There is no ambiguity as to the language of the policy. The present case there- 
fore is not one to which should be applied the principle of law that policies of 
insurance should be liberally construed in favor of the insured and against the insurer. 

Courts will not disregard the clear letter of the law under the pretext of pursu- 
ing its spirit. R. C. C. art. 13; 14 R. C. L. p. 931. 

We have been cited to no case holding, under the terms of the policy now before 
us, that a motorcycle is a “motor-driven car” or a “motorcar.” 

It is true that plaintiff has laid before us decisions of the courts of other juris- 
dictions construing special statutes, and holding that, under those particular statutes, 
a motorcycle is a motorcar; but, upon analysis, these cases are found to rest upon 
the definition contained in such statutes, or upon language in them broad enough to 
include motorcycles, under the terms of “motor-driven vehicles,” or some other similar 
term. We shall not attempt to review all of the cases cited, but shall content our- 
selves with the following: 

In 2 Ruling Case Law, p. 1167, it is stated that: 

“The terms motorcar, atttomobile, motor vehicle, and motorcycle are synonymous.” 

The case of People v. Smith, 156 Mich. 173, 120 N. W. 581, 21 L. R. A. (N. S.) 
41, 16 Ann. Cas. 607, is cited in support of the general rule thus stated. 

An examination of the Smith Case discloses that the defendant in that case was 
one for operating a motorcycle in violation of a statute (Pub. Acts Mich., 1905, 

No. 196), entitled : 

“An act to provide for the registration and identification of motor vehicles, etc.” 

Section 1 of this act contains the following definition: 

“The term and word ‘motor vehicles’ * * * shall be construed to mean all 
vehicles propelled by power, other than muscular power, except traction engines and 
such motor vehicles as run only upon rails or track.” 

Necessarily, a motorcycle is included in the comprehensive terms of that statute, 
as it is not found in ey exceptions enumerated. 

The case of R. Div. Justices. [1904] 2 Ir. K. B. 698, cited in note in 21 
L. R. A. (N. S.) p. 41, is not authority for holding that a motorcycle is a motorcar. 
It is true that the note citing this case states that: 

“The conviction of the rider of a motorcycle was sustained as a violation of an 


act punishing the driving of ‘a motorcar on a public highway,’ * * * at a pro- 
hibited speed.” 
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The conviction was sustained, as stated, but the question was not raised as to the 
exemption of defendant from prosecution on the ground that the act did not include 
motorcycles. 

The points made in the case were that the order and conviction were bad in form, 
and m5 — was no evidence to justify a conviction under section 1 of the Motorcar 
Act of 190 

In the case of Webster v. Terry, King’s Bench Div. Oct. 21, 1913, ik Bo 
reported in Ann, Cas. 1917A, p. 226, the statute specifically defined “motorcar” to 
mean “a vehicle propelled by mechanical power.” Motorcycles clearly come within 
the provisions of that act. No such issue was raised in that case, the only question 
before the court being whether a motorcycle came within the provisions of an excep- 
tion to the effect that the regulations should not apply to “any bicycle, tricycle or 
other machine to which section 85 Local Government Act 188 applies.” 

In Bonds v. State, 16 Ga. App. 401, 85 S. E. 629, the statute covered “automobiles, 
locomobiles, and other vehicles and conveyances of like character propelled by steam, 
gas, gasoline, electricity, and any power other than muscular power, upon the public 
and private roads of the state of Georgia.” It is not difficult to see that a motorcycle 
would come within that statute. 

The policy before us, however, is the special law of the case, which we are called 
upon to interpret, independently of the provisions of other statutes dealing with the 
regulation of the speed, licensing, and registration of motorcars, automobiles, etc. 

For this reason, these and other decisions cited by able counsel for plaintiff are 
neither persuasive nor applicable to the case at bar. 

We are of the opinion, for the reasons assigned, that “motorcycle” is not included 
in the term “motor-driven car,” as used and intended in the policy in this case. 

Judgment affirmed. 


CIRULLO v. SOCIETY SONS OF CALABRIA, Inc. 
(Supreme Judicial Court of Massachusetts. Berkshire. Oct. 14, 1926.) 
153 Northeastern Reporter 532 
1. INSURANCE. 


Where, under by-laws of fraternal organization, member was expressly authorized 
to employ doctor other than society’s doctor, he could follow his directions, and pro- 
vision as to following directions of society’s doctor was then inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

2. INSURANCE. 

Provisions of by-laws of fraternal organization that member might employ doctor 
other than society’s doctor, and that sick member should not leave house without 
permission of society’s doctor, should be taken together and interpreted reasonably. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

3. INSURANCE. 

Sick member, exercising right under by-laws to employ doctor other than society’s 
dector, held not to forfeit right to aid because he followed his instructions to go to 
his office, though contrary to instructions of society’s doctor. 

(For other cases, see Insurance, Dec. Dig. § 787.) 

4. INSURANCE. 

Sick member of society paying sick benefits could not be deprived of benefits 
because he did not present certificate of society’s doctor, who refused to issue one, 
where he elected, as authorized by by-laws, to have service of other physician, who 
could furnish certificate. 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 

5. INSURANCE. 

Provision that sick benefits would be made on report of society's doctor and on 
presentation of his certificate held inapplicable, where member, as permitted by by- 
— = to employ other doctor, who issued certificate after society doctor’s 
refusa 

(For other cases, see Insurance, Dec. Dig. § 789[1].) 


Appeal from District Court of Northern Berkshire; C. T. Phelps, Judge. 
Action of contract by M. Cirullo against the Society Sons of Calabria, Inc., to 
recover sick benefits. Finding for plaintiff, and case reported to the appellate division 
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of the district court. From an order dismissing the report, defendant appeals. Order 
dismissing report affirmed. 

M. E. Couch, of North Adams, for appellant. 

ai, Drysdale, of North Adams, for appellee. 

Crossy, J. This action is brought against a fraternal organization to recover 
sick benefits. There was evidence before the trial judge tending to show that the 
plaintiff for at least two years next prior to the bringing of the writ had been a 
member of the organization in good standing; that he had an attack of arthritis in 
his left knee joint on March 18, 1925, which caused him severe pain and incapacitated 
him from work up to the time of the commencement of this action; that Dr. Crofts, 
the society’s doctor, was notified of the plaintiff's illness, and attended him at his home 
several times before and including April 2, 1925; that after this date the plaintiff sent 
messages to Dr. Crofts requesting him to call and attend him; that Dr. Crofts did not 
call for several days, and on April 6 the plaintiff placed himself under the care and 
treatment of Dr. Gangemi, who remained on the case until the time of the commence- 
ment of these proceedings, his services being paid for by the plaintiff; that while Dr. 
Crofts was in attendance he told the plaintiff that he must not leave his house, and 
he never received permission of Dr. Crofts to leave the house during his illness; 
that Dr. Gangemi prescribed electric treatment and massage and directed the plaintiff 
to come to his office for such treatment, as it could not be given at the plaintiff’s 
home; that the plaintiff was carried by automobile to Dr. Gangemi’s office for such 
treatment, and he knew when he went there that it was without Dr. Crofts’ permis- 
sion and against his orders. 

A translation of the defendant’s by-laws, which were printed in Italian, are in 
part as follows: 

“Article 70. The payment of sick benefit will be made, weekly if the member 
desires it, and on the report of the society doctor and on the presentation of doctor’s 
certificate.” 

“Article 79. The sick mémber may be cared for by another doctor at his own 
expense, however he may not refuse the visit of the society doctor for the purpose of 
ascertaining the nature of his illness. In case he refused to permit the society doctor 
to visit him he will lose his right to aid. 

“Article 80. The sick member who is receiving aid shall not leave the house or 
- a without the permission of the society doctor, under penalty of suspension 
of the aid.” 

Dr. Crofts testified that the plaintiff did not follow his directions, and he told him 
there was no use treating him unless he did so; that electric massage would be injur- 
ious; and that when the plaintiff left his home it was without his (the doctor’s) 
directions and without his permission. 

Before the commencement of the action, Dr. Crofts was requested by the plaintiff 
to give a certificate of the plaintiff’s illness and refused. Dr. Gangemi, however, gave 
such a certificate which was sent to and received by the defendant; and the plaintiff 
made — demand on the defendant for the payment of sick benefits, but none 
were paid. 

At the close of the evidence the defendant made the following requests for rulings: 

“1, That upon the evidence the plaintiff cannot recover. 

“2. The plaintiff, having testified that he left his house, he must, in order to 
recover, prove that he did so with the permission of the defendant’s society doctor, 
and if he so left the house during the time he claims sick benefits, his right to sick 
benefits is suspended, and he cannot recover by reason of article 80, page 25, df the 
by-laws of defendant, if he left the house during the time he claims sick benefits, 
without the society’s doctor’s permission. 

“3. In order to recover in.this action, the plaintiff must show that the provisions 
of article 70, page 23, of the by-laws of defendant organization have occurred, to wit: 
That a report of the society’s doctor has been made and the presentation of the 
doctor’s certificate, by the plaintiff to the defendant.” 

These requests were refused by the court who made certain findings of fact and 
found for the plaintiff. 

[1-3] The employment by the plaintiff at his own expense of a doctor other 
than the society’s doctor was expressly authorized by article 79. While under the care 
of Dr. Gangemi he could follow that doctor’s directions and go to his office for 
treatments without violating the provisions of article 80, which, properly construed, 
do not apply to a case where a member employs a physician other than the society’s 
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doctor. These provisions of the by-laws must be taken together and interpreted 
reasonably. It must be assumed that where a member exercises his right under article 
79 to employ another doctor he is under the care of that doctor and may follow his 
instructions, and he does not forfeit his right to aid if, under such instructions he 
goes to the doctor’s office for treatments which he cannot receive in his own home. 
Such must be the reasonable and just meaning of articles 79 and 80 when construed 
together. Genest v. L’Union St. Joseph, 141 Mass. 417, 420, 6 N. E. 380. Rocci v. 
Massachusetts Accident Co., 222 Mass. 336, 110 N. E. 972, Ann, Cas. 1918C, 529. 

[4] The plaintiff cannot be deprived of the aid provided for in articles 66, 70, 71 
and 72 of the by-laws, because he did not present a certificate issued by the society’s 
doctor, the latter having refused to issue one after request made to him by the 
plaintiff. When a member elects to have the services of a physician other than one 
furnished by the society under article 79, it is plain that the physician actually employed 
may furnish the society with such a certificate. 

No contention is made that the plaintiff refused to permit the society’s doctor to 
an for the purpose of ascertaining the nature of his illness, as provided in 
article 79. 

[5] Unless the provisions of article 70 are limited to the payment of weekly 
benefits, they are not applicable to the present case where the plaintiff employed a 
doctor other than the society’s doctor and the former issued a certificate and the 
latter refused to do so. There is no evidence tending to show that the plaintiff was 
dissatisfied with the care and treatment received from the society’s doctor. The trial 
judge found that after the last visit of this doctor on April 2, 1925, the plaintiff sent 
messages requesting him to call, but as he did not do so for several days the plaintiff 
summoned Dr. Gangemi on April 6, 1925. 

The defendant’s requests could not properly have been given. 

Order dismissing report affirmed. 


SALO v. NORTH AMERICAN ACC. INS. CO. 
(Supreme Judicial Court of Massachusetts. Worcester. Oct. 19, 1926.) 
153 Northeastern Reporter 557. 
1. INSURANCE. 


Where policy sued on insured against injury or death by wrecking or disable- 
ment of private motor-driven car, burden was on plaintiff to show that motorcycle 
on which deceased rode was “motor-driven car” within policy. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


4. INSURANCE—ACCIDENT INSURANCE POLICY, COVERING DEATH 
IN WRECK OF “MOTOR DRIVEN CAR,” HELD NOT TO INCLUDE 
MOTORCYCLE. 

Accident insurance Policy, covering death caused by wrecking or disablement of 
private “motor-driven car” in which insured was riding or driving, held not to include 
a motorcycle, especially as deceased did not ride in his motorcycle but on it. 

(For other cases, see Insurance, Dec. Dig. § 452.) . 


Exceptions from Superior Court, Worcester County; L. S. Cox, Jud 

Action of contract by John J. Salo, administrator of the estate of William Salo, 
deceased, against the North American Accident Insurance Company, to recover on an 
accident insurance policy. Finding for defendant, and plaintiff excepts. Exceptions 
overruled. 

M. M. Taylor, of Worcester, for , 

J. F. McGrath, of Fitchburg, and J. J. MacCarthy, of Worcester, for defendant. 

Crossy, J. This action of contract is brought by the plaintiff as administrator 
of the estate of his son, William Salo, who died on May 29, 1924, as the result of 
injuries received by being thrown from his motorcycle on that day. The intestate 
at the time of his death was insured by an accident insurance policy issued to him by 
the defendant. The case was heard by a judge of the superior court without a jury 
upon an agreed statement of facts. The plaintiff seasonably requested the trial judge 
to make the following rulings: 

“(1) Upon the agreed statement of facts the plaintiff is entitled, as a matter of 
law, to a verdict for $1,000 and interest according to law. 

“€2) Upon the pleadings and the agreed statement of facts the plaintiff is entitled, 
as a matter of law, to a verdict for $1,000 and interest according to law.” 

The judge refused to rule as requested and found for the defendant. 

[1, 2] The pertinent provisions of the policy are embodied in that portion entitled 
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“Part I,” which provides in substance that if the insured shall be killed the company 
will pay $1,000 if such death is caused “by the wrecking or disablement of any private 
horse-drawn vehicle, or private motor-driven car in which insured is riding or driv- 
ing, or, by being accidentally thrown from such vehicle or car. * * *” The sole 
question presented is whether a motorcycle is a “motor-driven car” within the mean- 
ing of those words as used in the policy. The burden rested upon the plaintiff to 
prove the affirmative of that proposition to entitle him to recover. It is earnestly 
argued in his behalf that, as a motorcycle is driven by a motor, it is a motor vehicle; 
that the term “motor vehicle” includes motorcycles and automobiles; and that, there- 
fore, a motorcycle is equally with an automobile “a motor-driven car.” G. L. c. 90, 
§ 1, contains the following definitions: 

“*Automobile,’ any motor vehicle except a motorcycle.” 

“ ‘Motorcycle,’ any motor vehicle having but two or three wheels in contact with 
the ground, and a saddle on which the driver sits astride, or a platform on which he 
stands, or any bicycle having a motor attached thereto and a driving wheel or wheels 
in contact with the ground in addition to the wheels of the bicycle itself.” 

“*Motor vehicles,’ automobiles, motorcycles and all other vehicles propelled by 
power other than muscular power, except railroad and railway cars and motor 
vehicles running only upon rails or tracks, ambulances, fire engines and apparatus, 
police patrol wagons and other vehicles used by the police department of any city or 
town or park board solely for the official business of such department or board, 
road rollers and street sprinklers.” 

[3, 4] It is apparent from the language of the statute last quoted that the term 
“motor vehicle” includes both automobiles and motorcycles. While every motorcycle 
is a motor vehicle, it is plain that every motor vehicle is not a motorcycle. The 
statute makes a clear distinction between an automobile (which manifestly is a 
“motor-driven car” as used in the policy) and a motorcycle. The word “car” is 
ordinarily used in speaking of an automobile. It is a common expression describing 
an automobile. It is a matter of common knowledge that in ordinary conversation a 
motorcycle is not referred to as a car, but is spoken of as a motorcycle. The differ- 
ence in the mechanical construction of automobiles and motorcycles does not indicate 
that a common designation would naturally apply to both. A motorcycle having ordi- 
narily two wheels is a machine more in the nature of a bicycle equipped with motor 
power. The statutory definitions above referred to make it apparent that there is a 
distinction between an automobile and a motorcycle. The term “motor-driven car,” 
as used in the policy, while applicable to an automobile is not appropriate to describe 
a motorcycle. 


The provision in question in part I of the policy refers to a private motor-driven 
car “in” which the insured is riding or driving, while the provision in part I relating 
to an injury sustained by the policyholder by the wrecking or disablement of a railroad 
car or passenger steamship or steamboat “in or on” which he is traveling as a fare- 
paying passenger indicates that a distinction was intended to be made between the 
prepositions in and on. The insured did not ride “in” his motorcycle; he rode “on” it. 
Cases decided under statutes which make no distinction between automobiles and 
motorcycles are not at variance with the conclusion here reached. See People v. 
Smith, 156 Mich. 173, 120 N. W. 581, 21 L. R. A. (N. S.) 41, 16 Ann. Cas. 607; 
State of Maine v. Tardiff, 111 Me. 552, 90 A. 424, L. R. A. 1915A, 817. Obviously a 
bicycle equipped with a motor would not be a “motor-driven car,” although it would 
be a motor-driven vehicle. 

As the policy properly construed does not cover an accident occurring while the 
insured is riding on a motorcycle, it follows that the plaintiff’s requests could not 
properly have been given, and that he cannot recover. 

Exceptions overruled. 


SAUL v. CONTINENTAL CASUALTY CO. 
(Supreme Court of Oregon. Oct. 19, 1926.) 
250 Pacific Reporter 227. 
INSURANCE. 


In action on accident and sickness policy, evidence that notice that disability arose 
from disease was given within 20 days, as required by policy, held sufficient to take 
case to jury. (Affirmed by divided court.) 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 
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In Banc. 

Appeal from Circuit Court, Multonomah County; Robert G. Morrow, Judge. 

Action by George W. Saul against the Continental Casualty Company. Judgment 
for plaintiff, and detendant appeals. Judgment modified, and, as so modified, affirmed 
by divided court. 

The plaintiff recovered judgment against the defendant on a policy of group in- 
surance issued to the Oregon-Washington Railroad & Navigation Company for the 
benefit of its employees, he being its tie and timber inspector. The policy is a com- 
bined accident and sickness indemnity. Plaintiff fell on a street of Portland and frac- 
tured his left femur. For some time prior to the fall and ever since, plaintiff has been 
suffering from arteriosclerosis and high blood pressure. The indemnity was payable 
in monthly installments, of which the defendant paid $11 on a claim for accidental 
injury. The plaintiff refused to accept the twelfth installment because it required 
him to receiept in full for the entire amount due him. Under the policy, he claimed 
that he was entitled to further installments on the ground that his injury was due to 
bodily disease. The company refused further payments because it contended that 
plaintiff had not given notice in writing, as required by the policy, of disability result- 
ing from bodily disease. The portions of the policy pertinent are as follows: 

“If the employee is disabled for more than 7 days through bodily disease, or by 
reason of bodily injury incurred through violent, external, and accidental means while 
he is not engaged in the actual performance of the duties of his occupation as such 
employee, but which in either case, wholly and continuously disables him from the 
performance of all the duties of his occupation, an indemnity consisting of half monthly 
wages of such employee for the period not exceeding 12 months, during which he 
shall be so disabled and in case of sickness shall also be confined to the house by 
reason of such disability. ‘Confined to the house,’ as here used, means such confine- 
ment as will prevent leaving the house for any purpose of business or pleasure, but 
not the leaving of it solely for medical treatment or healthful exercise in its immediate 
vicinity. 

“In the event of payment of indemnity under the last preceding paragraph by rea- 
son of disability resulting from bodily disease, if it shall further be that the employee 
has, within the time covered by the payments there given, become totally and per- 
manently disabled for life from engaging in any work or occupation for wages or 
profit, an additional indemnity consisting of half monthly wages for a further period 
of 12 months. 

“Indemnity shall, in no instance, be at a less rate than $5 per week, nor shall it 
exceed in the aggregate $2,500 as a payment to any one employee as a result of any 
one accidental injury or of any one sickness. But one indemnity will be payable for 
disability resulting concurrently from accidental injur and disease, and all indemnity 
— except those accrued, will cease at the death of the injured or sick em- 
ployee.” 

The assigned errors are based on rulings on the admission of testimony, giving 
of certain instructions, refusal to give other instructions requested by the defendant, 
and denying defendant’s motions for judgment of nonsuit and for directed verdict. 
Other facts necessary to understand the reasons for our decision will be found in 
the opinion. 

E. L. McDougal, of Portland, for appellant. 

Lord & Moulton, of Portland, for respondent. 

CosHow, J. (after stating the facts as above). Defendant alleges error in the rul- 
ing of the court admitting the correspondence between the plaintiff and officials of the 
Oregon-Washington Railroad & Navigation Company in his behalf over defendant’s 
objection. The correspondence was offered for the purpose of proving notice was 
given to the defendant that plaintiff was suffering from bodily disease. The proofs of 
plaintiff’s disability are based upon accidental injury. After the 11 installments were 
paid and the defendant insisted upon a receipt in full for the twelfth installment. 
according to the terms of the policy, plaintiff insisted that his disability was the result 
of bodily disease which entitled him under the policy to 12 more payments. The 
amount plaintiff was entitled to receive was $117. 50 per month for 12 months, in case 
of accident, and the same amount for 24 months, in case of permanent disability caused 
by disease. Proofs of disability were required to be given to the defendant monthly. 
The first report was made on December 30, 1922, and, in answer to the question, “How 
did the accident happen?” recited “Slipped on icy pavement.” That report also con- 
tains the following information given by plaintiff’s physician: 
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Question No. 9: “How do you understand he was injured?” Answer: “Walking 
on icy pavement, he slipped and fell.” 

Question No. 17: “Has claimant any chronic or constitutional disease or physical 
defect or infirmity; and, if so, what?” Answer: “Yes; arteriosclerosis.” 

The report made March 23, 1923, embodies a statement from plaintiff’s employer 
in which it is stated that he understands the accident to have happened by a fall ona 
sidewalk. The phsician’s statement in the same report states the injury to be “frac- 
tion neck of femur, paralysis of left leg.’ The several reports and correspondence 
objected to were produced by defendant’s attorney on compulsion, while an involuntary 
witness for the plaintiff. The correspondence is not between the defendants and its 
attorney. It was between the plaintiff or those representing him and the defendant. 
The fact desired to be proved was that written notice was given to the defendant, 
within 20 days after he became disabled, of the plaintiff’s disability arising from bodily 
disease. The policy does not require any particular form of notice. The notice, 
given within 8 days after the accident and disability of the plaintiff arose, contains 
the statement that plaintiff was suffering from the disease of arteriosclerosis. The 
physician and surgeon of the plaintiff’s employer testified that the fall was the result 
of this disease. The correspondence introduced was not privileged. It is direct evi- 
dence of the fact sought to be proved; namely, that notice was given to the defendant 
of the bodily disease suffered by the plaintiff. It was competent for that purpose. 
The case of Dakin v. Queen City Fire Insurance Co., 59 Or. 269, 117 P. 419, is not 
in point, as clearly appears from this statement taken from the opinion in page 273 
of the official report (117 P. 421): 

“The letters chiefly relate to arguments adduced by the respective parties for and 
against the payment of the loss produced by the fire, and the reasons for and effect of 
not making proof of loss within the time prescribed.” 

It is claimed by the plaintiff that the required notice was in said correspondence. 
The correspondence was the very best evidence of the fact sought to be proved. Blunt 
v. National Fidelity & Casualty Co., 93 Neb. 685, 141 N. W. 1033, 1034. It was in 
the possession of the defendant and produced by it upon the demand of the plaintiff. 
The case of Emerson v. Western Automobile Indemnity Ass’n, 105 Kan. 242, 182 
P. 647, is not in point for the reason that the correspondence admitted was between 
the defendant and its attorney. Such correspondence is privileged. Some of the 
correspondence in the case at bar was not material, but was not harmful or prejudicial. 

The principal defense is based upon the want of notice of plaintiff’s sickness. 
Out of this contention issue all the assignments of error. The reports were sent by 
the plaintiff or some one for him, as required by the defendant. The reports appar- 
ently base his claim for indemnity on account of the fall on the sidewalk. These 
reports, as shown above, also contained the statement in different language that plain- 
tiff was suffering from bodily disease. In some of the reports his disease is referred 
to as paralysis, in others, arteriosclerosis, and in others, high blood pressure. In some 
of the reports two of the said diseases are mentioned. The testimony of the plaintiff at 
the trial was to this effect: 

“And I felt quite dizzy at that time. It was Saturday, and held onto a store rail, 
an outside store rail several times, by reason of this feeling. When I reached Sixth 
street on my way over to Fourth street, I was stricken with this stroke of paralysis, 
or whatever it was, and sunk down on the curb and broke my hip.” 

The testimony regarding plaintiff’s mental condition was admissible. It was per- 
tinent to the issue as to whether or not his mistake in reporting on form furnished by 
defendant for injury by accident was made in good faith. His surgeon testified that 
he supposed that the form used was immaterial as long as the facts were shown. 

The court instructed the jury to the effect that, unless the plaintiff gave notice 
of his disability from sickness within 20 days after becoming so disabled, he could 
not recover, and that an honest mistake made in assigning the cause of his disability 
= not prevent him from recovering, unless the defendant was misled to its injury 
thereby. 

The contention of the defendant, as near as we can gather from the record and 
the brief of the defendant, is that the court erred by submitting to the jury the ques- 
tion of whether or not notice of disability by sickness was given. The instructions 
were as favorable to the defendant as it was entitled to. It is a general rule of law 
that a mistake, honestly made in a notice or proof of loss and seasonably corrected, 
would not defeat recovery unless the insurer was misled to its injury by such mis- 
take. If the insurer, after receiving proper notice and proof of loss, was not preju- 
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diced and had ample opportunity to investigate conditions so as to ascertain the true 
‘state of facts, it could not refuse payment because of a mistake in the cause of 
disability. 

The following authorities sustain the instructions which were given to the jury 
and complained of: 1 C. J. 471-473; 33 C. J. 7, § 650; 33 C. J. 11-13, § 657; 14 Ruling 
Case Law, 1335, § 505; Van Eman v. Fidelity & Casualty Co., 201 Pa. 537, 51 A. 177, 
179; U. S. Casualty Co. v. Hanson, 20 Colo. App. 393, 79 P. 176, 178; Phillips v. 
U. S. Ben. Soc., 120 Mich. 142, 79 N. W. 1, 2, 3; Wildey Casualty Co. v. Sheppard, 
61 Kan. 351, 59 P. 651, 653, 47 L. R. A. 650; Jarvis v. Northwestern Mut. Relief 
Ass’n, 102 Wis. 546, 78 N. W. 1089, 72 Am. St. Rep. 895; Hill v. A£tna Life Ins. Co., 
150 N. C. 1, 63 S. E. 124; Traveler’s Insurance Co. v. Melick, 65 F. 178, 187, 12 
C. C. A. 544, 553 (27 L. R. A. 629). 


In the last case cited in the opinion by Judge Sanborn, the rule is stated thus: 

“The better rule upon this subject is that statements of this nature in proofs of 
loss are binding and conclusive upon the party who makes them until, by pleading or 
otherwise, he gives the insurance company reasonable notice that he was mistaken in 
his statement, and that he will endeavor to show that the death was the result of 
different cause from that stated in his proofs. After the insurance company has 
received due notice of this fact, the proofs have the probative force of solemn admis- 
sions under oath against interest, but they are not conclusive.” 


These conclusions dispose of all the assignments of error. The motions for judg- 
ment of nonsuit and for a directed verdict were properly denied. There was sufficient 
evidence of notice having been duly given the defendant of the disability of plaintiff 
from sickness to take the case to the jury. The defendant had ample opportunity for 
investigating fully the condition of plaintiff. The fact that the plaintiff was confined 
to the hospital or the house for 11 months was evidence that his fractured femur was 
not the sole cause of his disability. That fracture should have healed within about 
3 months. The defendant was advised by the surgeon caring for the plaintiff that his 
disability was permanent. Every report made to the defendant informed it that 
plaintiff was suffering from either arteriosclerosis, high blood pressure, or paralysis. 
The policy fixing the defendant’s liability contains this sentence: 

“But one indemnity will be payable for disability resulting concurrently from 
accidental injury and disease and all indemnity payments, except those accrued, will 
cease at the death of the injured or sick employee.” 


The evidence in this case indicates that plaintiff’s disability was the result of both 
accident and disease. The fall broke the femur. The disease caused him to fall. The 
broken femur would have healed, under ordinary circumstances, in about 3 months. 
His disability increased from the time of the accident, evincing that his disability was 
caused by the disease. The mistake of the plaintiff in using the form provided by the 
defendant for accidents instead of disease, while competent evidence of an admission 
against his interest, was not conclusive when shown to have been used by inadvertence 
under the belief that the form was not material and where evidence of the true state 
of facts was given to the defendant. The defendant introduced no evidence, makes 
no claim that any fraud has been committed, or that it has been in any wise injured 
by the mistake. It has made no payments by reason of the mistake that it would 
not have paid, had the notice and proofs shown from the first that the disability was 
caused by disease. Both the accident and the disease concurred in causing the dis- 
ability. Under the record, the question was one of fact which was submitted to the 
jury with proper instructions. The fact was resolved against the defendant. 


Statutory notice is not involved in this case. Keane v. City of Portland, 115 Or. 1, 
235 P. 677, is not in point. Here the question is the sufficiency of the notice given. 
1 C. J. 477, §§ 193, 194; 14 R. C. L. 1333, 1335, §§ 504, 505. The notice here required 
is based on contract, not on statute. 

The. policy, under which the plaintiff claims, contains this statement: 

“Indemnity shall, in no instance, be at a less rate than $5 per week, nor shall it 
exceed in the aggregate $2,500 as a payment to any one employee as a result of any 
one accidental injury or of any one sickness.” 

. It is conceded that the defendant had paid to the plaintiff the sum of $1,292.50. 
The plaintiff claims the additional sum of $1,527.50, which would make an aggregate 
of $2;820. According to the terms of the contract of insurance, in no event is the 
plaintiff entitled to recover in this action in excess of $2,500. It is necessary, there- 
fore, to reduce the judgment to the sum of $1,207.50, with interest at the rate of 6 
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per cent. per annum from December 16, 1924. In all other respects the judgment is 
affirmed. Neither party will recover costs and disbursements in this court. F 

McBride, C. J., and Burnett and Belt, JJ., dissent. 

Bean and Brown, JJ., concur. 

Rand, J., took no part in this decision. 

The court being evenly divided, the judgment is affirmed. 

Burnett, J. As an employee of the Oregon-Washington Railroad and Navigation 
Company, the plaintiff was insured under a blanket policy of the defendant, the Con- 
tinental Casualty Company, against injury by accident. By that instrument, the de- 
fendant promised to pay half monthly wages of the employee for certain periods, un- 
der ve following conditions expressed in the policy and applicable to the case pre- 
sented : 

“III. If the employee is disabled for more than 7 days through bodily disease, 
or by reason of bodily injury incurred through violent, external and accidental means 
while he is not engaged in the actual performance of the duties of his occupation of 
such employee, but which in either case, wholly and continuously disables him from 
the performance of all the duties of his occupation, an indemnity consisting of half 
monthly wages of such employee for the period not exceeding 12 months, during which 
she shall be so disabled and in case of sickness shall also be confined to the house by 
reason of such disability. ‘Confined to the house,’ as here used, means such confine- 
ment as will prevent leaving the house for any purpose of business or pleasure, but 
not the leaving of it solely for medical treatment or healthful exercise in its immediate 
vicinity. 

“TV. In the event of payment of indemnity under the last preceding paragraph by 
reason of disability, resulting from bodily disease, if it shall further be that the em- 
ployee has, within the time covered by the payments there given, become totally and 
permanently disabled for life from engaging in any work or occupation for wages or 
profit, an additional indemnity consisting of half monthly wages for a further period 
of 12 months. 

“V. Indemnity shall, in no instance, be at a less rate than $5 per week, nor shall 
it exceed in the aggregate $2,500 as a payment to any one employee as a result of any 
one accidental injury or of any one sickness. But one indemnity will be payable for 
disability resulting concurrently from accidental injury and disease, and all indemnity 
payments except those accrued, will cease at the death of the injured or sick employee. 

“VI. Indemnity shall not be payable unless the employee or the employer shall 
give written notice to the Continental at its office in Chicago, IIl., of the injury or 
sickness on whch claim may be based, within twenty days after the date of the acci- 
dent causing the injury or after the commencement of disability from sickness.” 

While the policy was in force with these conditions, the plaintiff fell on a slippery 
pavement in the city of Portland on December 16, 1922, while he was not engaged in 
the actual performance of his duties as employee, and fractured his left hip. On De- 
cember 30, 1922, he made his first report of the accident, in which he stated that, while 
crossing the street, he slipped on icy pavement and broke the femur: of his left leg. 
A surgeon of the Oregon-Washington Railroad & Navigation Company made a report 
on January 4, 1923, indorsed upon and accompanying the plaintiff’s report of the ac- 
cident, in which the former declared that the precise nature and extent of the injury 
was a fracture of the neck of the left femur, and that the plaintiff was walking on icy 
pavement and slipped and fell on the pavement. He also stated, in answer to this ques- 
tion, “Has claimant any chronic or constitutional disease or physical defect or infirmity ; 
and if so, what?” “Yes; arteriosclerosis.” 

Thereafter, on March 23, 1923, the plaintiff made a report of his continued dis- 
ability, accompanied by a report of the purchasing agent of the railroad company, in 
which the latter stated that the accident happened because the claimant fell on the 
sidewalk. A surgeon of the railroad company reported the precise nature and extent 
of the injury as “fracture neck of femur (left), paralysis of left leg,” likewise stating 
that the claimant had no chronic or constitutional disease or physical defect or in- 
firmity. Again, on April 11, 1923, the plaintiff reported his continued disability, in 
which the purchasing agent reported that the claimant slipped and fell on the sidewalk, 
and the surgeon reported, as before, “fracture neck of femur and paralysis of left 
leg,” saying also that the claimant had arteriosclerosis. On May | 17, 1923,:a similar 
report was made by the plaintiff, in which the agent said plaintiff ‘ ‘slipped and fell on 
sidewalk,” and the surgeon reported “paralysis of left leg, fracture of neck of femur,” 
likewise ‘stating that the claimant had no chronic or constitutional disease or physical 
defect or infirmity. Again, on June 21, 1923, appended to the plaintiff’s report of June 
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16th, the agent reported that the accident happened because the plaintiff “slipped and 
fell on sidewalk.” The surgeon reported, as before, “paralysis of left leg, fracture 
neck of femur,” and that there was no chronic or constitutional disease or physical 
defect or infirmity. Again, on July 25, 1923, the plaintiff reported his disability and 
appended thereto, dated August 4th, the agent declared that the accident happened be- 
cause the plaintiff “slipped on ice on street corner,” and the surgeon reported “frac- 
ture of neck of femur, paralysis of left leg,” and that there was no chronic or consti- 
tutional disease or physical defect or infirmity “except arteriosclerosis.” 

On August 30, 1923, the agent reported, in like terms, that plaintiff “slipped and 
fell on sidewalk,” and the surgeon reported “fracture of neck of femur, arteriosclerosis, 
partial paralysis.” On September 25, 1923, appended to the plaintiff’s statement of 
disability, the agent reported that plaintiff “slipped and fell on sidewalk,” and the sur- 
geon reported “fracture of neck of femur, arteriosclerosis.” On October 19, 1923, the 
agent reported that plaintiff “slipped on sidewalk,” and the surgeon reported the 
precise nature and extent of the injury to be “fracture of femur,” and that he had 
no chronic or constitutional disease or physical defect or infirmity. To his report of 
November 26, 1923, the agent added, under date of December 3d, that the plaintiff 
“slipped on sidewalk, falling and fracturing hip,” and the surgeon stated that the pre- 
cise nature and extent of the injury was “fracture of neck of femur, paralysis of left 
leg,” and that the claimant had no chronic or constitutional disease or physical defect 
or infirmity. Lastly, to a report of disability dated December 22, 1923, is appended the 
report of the agent under date of December 31, 1923, that the plaintiff “slipped and 
fell on sidewalk,” and the surgeon, under date of December 26th, reported the precise 
nature and extent of the injury to be “fracture of head of femur (left) and paralysis 
of left leg,” and that he had no chronic or constitutional disease or physical defect 
or infirmity. 

With this record of his statements to the company, the plaintiff by his complaint 
alleged the execution and delivery of the policy of insurance; that it contained, among 
other things, the third and fourth clauses already quoted; declared he was receiving 
a salary of $235 per month; and goes on to state as follows: 

“TV. That on or about the 16th day of December, 1922, while said policy was in 
full force and effect, plaintiff became afflicted with a bodily disease, to wit, an affliction 
in the nature of a stroke of apoplexy due to high blood pressure, which brought 
about a paralysis of the left side of plaintiff’s legs and body, and, as a result thereof, 
plaintiff fell while walking on the streets of the city of Portland, and, as a further 
direct result of said bodily disease plaintiff was disabled for more than 7 days through 
bodily disease while not engaged in the actual performance of the duties of his occu- 
pation as an employee of the railroad company, for which plaintiff was then and there 
working, and which was mentioned in said policy of insurance, and said disability 
continued for the full period of 12 months, and plaintiff was therefore confined to the 
house for said full period of 12 months, as the same is defined in paragraph II 
hereof, and plaintiff made proof of said disability according to the termg of said policy 
of insurance and sufficient to satisfy defendant, and defendant proceeded to pay plain- 
tiff indemnity for the period of 11 months under the terms of said policy, and, within 
the time covered by said payments plaintiff became and was and is totally and per- 
manently disabled for life from engaging in any work or occupation for wages or 
profit, and plaintiff heretofore duly made proof of such total and permanent disability, 
save and except that in the first proofs furnished to defendant, plaintiff inadvertently 
referred to his disability as resulting from said fall on the street, but thereafter 
plaintiff furnished due and sufficient proof to defendant that his said disability resulted 
from said bodily disease hereinbefore mentioned and did not result from accidental 
injury, and defendant, prior to the commencement of this action, waived the making 
of more specific proof at the time of the commencement of said disability and fully 
investigated plaintiff's claim of disability due to bodily disease, and has received full 
and complete advice and information in respect thereto, and said disability permanently 
and totally disables plaintiff for the balance of plaintiff’s life from engaging in any 
work or occupation for wages or profit.” 

The plaintiff further avers, in substance, that the defendant paid to him, during 
the year 1923, 11 payments of $117.50, making a total of $1,292.50, and claims 13 addi- 
ditional payments of $117.50. The terms of the policy quoted in the complaint are 
admitted by the answer. The affliction with bodily disease is denied, and the quoted 
portions of the complaint are likewise denied. The payments made are admitted, 
but all the other allegations claiming additional payments are denied by the answer. 
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By further answer, the defendant alleges its corporate existence and the policy which 
it sets out in full, as an exhibit to its answer, and makes these further allegations: 

“III. That the said plaintiff, George W. Saul, was an employee of the Oregon- 
Washington Railroad & Navigation Company and on or about December 16, 1922, sus- 
tained an accidental injury to a fractured hip while slipping on a sidewalk, said acci- 
dental injury being what is termed as a nonoccupational accident and entitling the said 
plaintiff to indemnity of one-half his monthly wage for a period of 12 months follow- 
ing the accidental injury. 

“ITV. That, in accordance with said accidental injury, the plaintiff herein sub- 
mitted proofs, and, in accordance with the terms of said policy contract and the rules 
of the defendant herein only for accidental injury, a claim was presented for accidental 
injury and payments made for a period of 11 months, and that a proof of loss in 
accordance with the procedure above outlined for the twelfth month was submitted 
by the plaintiff herein, and a check in due course issued in accordance with said proof 
for the sum of $117.50, being the final payment due plaintiff on said contract of insur- 
ance and proof submitted, and that plaintiff refused to accept said check or cash the 
same and defendant herein tenders into court the sum of $117.50 for full settlement 
of plaintiff’s claim, in accordance with said contract above mentioned and the proofs 
of accidental injury hereinbefore submitted to the defendant herein, and that no proofs 
or notices in accordance with the contract of insurance has been submitted to the 
defendant herein covering the alleged claim of the plaintiff.” 

The reply denies all the allegations of the answer except as stated in the com- 
plaint, and, as opposed to paragraphs III and IV of the answer above quoted, makes 
the following allegations: 

“I, That the disability suffered by him on or about December 16, 1922, was due 
to disease, as in his amended complaint herein set forth, and that proofs of said dis- 
ability were furnished to said defendant satisfactory to it, and that while by inad- 
vertence and error the proofs first furnished referred to said disability as a disability 
resulting from an accidental injury, subsequently thereto plaintiff furnished to de- 
fendant detailed proofs of the disability from which he suffered due to disease, and 
defendant, being fully advised in the premises, fully investigated plaintiff’s claim of 
disability due to disease and acted thereon and rejected plaintiff’s claim upon the ground 
that his disability was in fact due to accident and waived any objection to the form 
of the original proofs of disability, and by reason thereof is now estopped from deny- 
ing that the proofs furnished were not sufficient under the terms of said policy.” 

The court overruled the defendant’s motion for nonsuit made at the close of the 
plaintiff’s case and likewise denied its motion for directed verdict in its favor. The 
verdict of the jury was taken wherein it found in favor of the plaintiff in the sum 
of $1,527.50, with interest thereon at 6 per cent. per annum from December 16, 1924, 
until paid. Upon this judgment was rendered, and the defendant appeals. 

The principal complaint against the decision is based upon the ruling of the court 
denying a non$uit and refusing to direct a verdict for the defendant, and, further in 
admitting the testimony of the plaintiff about his mental and physical condition during 
the first few months he was in the hospital. Apparently, this was designed to excuse 
him from making a correct report of the nature of his disability. 

The new matter in the reply which undertakes to plead a waiver by. the defendant 
of the conditions of the policy must be rejected. It has many times been held that if, 
in suing on a contract, the plaintiff relies upon any waiver of its conditions by the 
opposite party, he must state that waiver in his complaint, and not in his reply. In 
other words, the plaintiff must state the whole truth regarding his grievance in his 
complaint. He cannot, in his initial pleading, declare as upon a contract fully per- 
formed by him, and afterwards abandon that line of attack and rely upon waiver 
by the opposite party. Lillienthal v. Hotaling, 15 Or. 371, 15 P. 630; Deering v. 
Creighton, 19 Or. 118, 24 P. 198, 20 Am. St. Rep. 800; Bruce v. Phoenix Ins. Co., 24 
Or. 486, 34 P. 16; Long Creek Bldg. Ass’n v. State Ins. Co., 29 Or. 569, 46 P. 366; 
Hannan v. Greenfield, 36 Or. 97, 58 P. 888; Young v. Stickney, 46 Or. 101, 79 P. 345; 
Cranston v. West Coast Life Ins. Co., 63 Or. 427, 128 P. 427. 

Under the policy in question, indemnity, consisting of half monthly wages on 
account of something happening while employee is not engaged in the actual perform- 
ance of all the duties of his occupation, may accrue from either of two sources, one 
where he is disabled through bodily disease, and the other by reason of bodily injury 
incurred through violent, external, and accidental means. His sickness must be so 
severe that he is confined to the house by reason thereof. There is no history of the 
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case that the plaintiff was disabled for more than 7 days through bodily disease at any 
time prior to the date when he fell on the sidewalk and fractured his hip. He made 
his claim on the basis of the fractured hip and continued throughout the year, and 
not until the twelfth payment was tendered him did it occur to him or did he raise 
the question that he was entitled to an additional year’s indemnity. 

Looking to paragraph III of the policy, we ascertain that, whether this disability 
arises through bodily disease or by reason of bodily injury while the assured is not 
engaged in the actual performance of his duties, precisely the same indemnity attends 
the disability for 12 months. Paragraph IV provides indemnity supplemental to that 
described in the preceding section, but only in the event that the payment theretofore 
made was for disability resulting from bodily disease, and, further, that it shall appear 
that within the time the payments have been thus given, the employee has become 
totally and permanently disabled. There is no supplemental indemnity unless pay- 
ments have been made for bodily disease. “Were payments made for bodily disease?” 
The answer is “No.” They were made upon the application of the plaintiff in every 
instance because of the accident of falling upon the sidewalk. No payment was made 
or claimed on account of bodily disease; hence there is no basis under the terms of 
the policy for the supplemental indemnity. Moreover, it is provided in section VI of 
the policy that indemnity shall not be payable unless the employee or employer shall 
give written notice to the Continental at its office in Chicago, Ill., of the injury or 
sickness on which claim may be based, within 20 days after the date of the accident 
causing the injury or after the commencement of the disability from sickness. It is 
urged that the company must have known from the reports of the surgeon that the 
plaintiff was afflicted at one time with hemorrhoids, and at other times with arterio- 
sclerosis, but there is no showing in any of the notices that either of these diseases 
disabled the plaintiff. The question is not whether the defendant had notice of the 
existence of the diseases mentioned. The company may have known that fact from 
a variety of sources, but the question is, Did the plaintiff or his employer ever give 
notice to the company in writing that he claimed either these diseases to be the basis 
of his demand? The record is utterly barren of any written declaration of the kind. 
As said by Mr. Justice Gelt in Keane v. City of Portland, 115 Or. 1, 9, 235 P. 677, 680: 

“Tt will not suffice to say that plaintiffs had actual knowledge of said proceedings. 
Knowledge is not equivalent to statutory notice. Wright v. City of McMinnville, 59 
Or. 397, 117 P. 298; Bitting v. Douglas Co., 24 Or. 406, 33 P. 981; Minard v. Douglas 
Co., 9 Or. 206; Rice v. Wellman, 5 Ohio Cir. Ct. R. 334.” 

In Jefferson Realty Co. v. Employers’ Liability Assur. Corporation, 149 Ky. 741, 
149 S. W. 1011, it is held: 

“In order to fix the liability of an insurer for an accident on an elevator insured 
against accident to passengers, reasonable compliance with a condition of the policy 
requiring that it be given notice of any accident within a reasonable time was essential, 
regardless of whether noncompliance prejudiced the insurer.” 

In that instance, there were four elevators in the building—two insured in one 
company, and the other two in the defendant company. Under a mistaken impression 
that the injury occurred in one of the elevators insured by another company, that 
other company was notified of the accident and called upon to defend. It acquired 
all the information about the matter it could and interposed a defense, but further 
discovered that the claim involved was not included in any of its policies. All the 
information was at once turned over to the defendant named in the reported case, 
so that, in fact, it had actual knowledge of all the occurrences, but from another 
source than from the claimant. The court held that no matter how accurate knowl- 
edge the defendant had, yet the claimant could not dispense with the notice agreed 
upon by the contract between the parties, irrespective of whether the insurer was 
prejudiced or not. 

In Hatch v. United States Cas. Co., 197 Mass. 101, 83 N. E. 398, 14 L. R. A. 
(N. S.) 503, 125 Am. St. Rep. 332, 14 Ann. Cas. 290, the question was as to the 

‘sufficiency of the notice under a_ policy requiring notice to be given within 10 days 
of the event causing the injury. The court said : 

“It is to be premised that the giving of this notice is not a condition subsequent, 
as it has been sometimes called. It is not simply a part of the rule of procedure for 
the enforcement of the liability of the defendant, as are the provisions of the fifth 
paragraph in the same policy providing for proofs of loss. The promise to insure is 
not absolute but conditional. The condition is that the notice, whatever it may be and 
by whomsoever or whenever given shall be given. It is a condition precedent to the 
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creation of liability or the life of the promise; or, to put it perhaps in a better way, 
the giving of the notice is one of the essentials of the cause of action. * * *If it be 
said, as it sometimes is, that such a defense is purely technical, the answer (if one is 
needed) is that the provision for notice is of the essence of the contract, that it is 
manifestly an important provision for the protection of the insurer against fraudulent’ 
claims, and also against those which, although made in good faith, are not valid. It 
is a provision which tends to the elucidation of the truth when a claim for indemnity 
is made. It was one to which the insured agreed, and it is not unreasonable” (citing 
many precedents). 

See, also, Johnson v. Maryland Cas. Co., 73 N. H. 259, 60 A. 1009, 111 Am. St. 
Rep. 609. 

Barclay v. London Guarantee & Accident Co., 46 Colo. 558, 105 P. 865, distin- 
guishes the case of United States Casualty Co. y. Hanson, 20 Colo. App. 393, 79 P. 176, 
cited by Mr. Justice Coshow, saying, as reported in the syllabus: 

“The rule that every policy of insurance is to be interpreted favorably to the 
assured does not authorize the court to supplant the contract of the parties by one of 
its own making. The condition of a policy of accident insurance that ‘upon the occur- 
rence of an accident, and also upon receipt of notice of any claim on account of an 
accident, the assured shall give immediate notice in writing of such accident or 
claim with the fullest information available,’ to the insurer, is a’ condition precedent. 
Without such notice, or notices, or a legal excuse for the failure to give it, the in- 
surer cannot be charged.” 


The question is not merely one of proof of loss. It is a question of whether or 
not the plaintiff performed the things required by the contract to be performed by him. 
He knew from the terms of the contract that the supplemental indemnity depended 
upon whether the payments made were upon the claim of disease or upon one of bodily 
injury, yet, in every single instance in which he gave notice to the defendant, he 
characterized it as caused by falling on the sidewalk. Nowhere does he intimate that 
any of the diseases, which were sometimes reported and again denied, were relied 
upon as the basis of his claim. Like charging an indorser on negotiable paper, it is 
here an element of the claim itself that notice be given in writing within 20 days 
that sickness was the basis of the claim. It may be admitted that the answers to the 
question about the existence of the diseases, sometimes positive and anon negative, 
would be solemn but not conclusive admissions against interest, if they were all the 
questions to be considered; but in none of the writings introduced in evidence is there 
any intimation that any disease was counted upon as a basis of the claim. 

The judgment of the circuit court ought to be modified so as to allow the plaintiff 
judgment for the twelfth installment tendered on his claim, but allowing the defend- 
ant the costs and disbursements of the litigation in both courts. 

McBride, C. J., and Belt, J., concur in the opinion. 


SCHOLZ v. STANDARD ACC. INS. CO. 
(Supreme Court of Appeals of Virginia. Sept. 23, 1926.) 

2. INSURANCE—ACCIDENT INSURANCE POLICY HELD RENEWED FOR 
A YEAR FROM ITS EXPIRATION DATE, AS STATED IN CERTIFI- 
CATE OF RENEWAL, RATHER THAN FOR A YEAR FROM DATE 
ON WHICH RENEWAL PREMIUM. WAS PAID. 

Where, after expiration of accident insurance policy on May 6th, insured agreed 
to renew policy in about 30 days, and was told that agent would carry the policy for 
him, and where insured, on July 10th, paid an annual premium, and received certificate 
showing renewal for one year from May 6th, held renewal certificate controlled dura- 
tion of risk, and policy expired before insured’s death on June 25th of following year, 
though company might be liable for excess premium charged, if policy was not in 
force from May 6th to July 10th. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

3. INSURANCE. 

Provisions of insurance policy are controlled by conflicting statutory provisions. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 

4. INSURANCE. Z 
Provision of accident insurance policy that premium rates and classifications of 
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risk should mean only such as were last filed by company in accordance with state 
law held to sufficiently comply with Code 1919, § 4315. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 
5. INSURANCE. 

Charge of an excess premium will not invalidate policy, but only subject com- 
pany to penalty under Code 1920, § 4320. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 
6. INSURANCE. 

Renewal receipt rather than amount of premium paid held to fix the duration of 
risk under accident insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


7. INSURANCE—EXCESS PREMIUM FOR RENEWAL OF ACCIDENT IN- 
SURANCE POLICY HELD NOT CHARGED, IN VIEW OF AGENT’S 
EXTENSION OF CREDIT TO INSURED FOR TIME DURING WHICH 
PAYMENT OF RENEWAL PREMIUM WAS DELAYED. 

Where, after expiration of accident insurance policy on May 6th, agent agreed to 
carry policy for insured for about 30 days, and on July 10th collected annual premium, 
and delivered certificate showing renewal for one year from May 6th, held policy was 
in force from May 6th to July 10th and there was no charge of any excess premium. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

9. INSURANCE. 

Insurance policies are construed most strongly against insurers. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

10. INSURANCE. 


Where not forbidden by policy, an agent may make a valid contract with insured 
to carry the risk for him for a designated time. 


(For other cases, see Insurance, Dec. Dig. § 129.) 

Error to Law and Chancery Court of City of Roanoke. 

Action by Louise Scholz against the Standard Accident Insurance Company. Judg- 
ment for defendant, and plaintiff brings error. Affirmed. 

A. P. Staples, A. B. Hunt, and T. W. Messick, all of Roanoke, for plaintiff in 
error. 

H. M. Fox, of Roanoke, for defendant in error. 

Burks, J. [1] There is a preliminary motion to dismiss this writ of error be- 
cause of a failure to comply with section 6252 of the Code, as amended by Acts of 
1924, p. 62, declaring: 

“But before the court, or judge in vacation shall sign any bill of exception so 
tendtred it shall appear in writing that the opposite party or his attorney has had 
reasonable notice of the time and place at which said bill of exception is to be so ten- 
dered to the court or judge.” 

The statute is an :mportant one, and compliance with it is necessary to the validity 
of the bill of exception; but how must such compliance be evidenced? Properly, the 
bill of exception or the order granting it should show it, but the practice in this respect 
has not been uniform. The statute is silent on the subject, but it is plain that what 
was to “appear in writing” was to appear to the trial court or judge who was to act 
on it. The manner of showing this is a matter of form. 

If the notice was not in fact given, the act of signing the bills of exception was a 
nullity, and they cannot be considered. It must in some way be made to appear affirma- 
tively that the notice was given, or was waived, but the manner of showing this fact 
is not pointed out by the statute. In the case of appeals to this court, where the mat- 
ter involved is merely pecuniary, it must affirmatively appear that the amount in con- 
troversy is within the jurisdiction of the court, but it has been held that, where this 
does not otherwise appear from the record, it may be shown by affidavits filed in this 
court. Lamb v. Thompson, 112 Va. 134, 70 S. E. 507. By analogy the same rule 
should be applied to the notice required by the statute. In the instant case, it appears 
from the affidavit of the trial judge, which is in no way questioned, that the notice was 


given, opposing counsel was present, and the propriety of signing the bills of exception 
was decided on its merits; and yet we are asked to ignore these facts because not 
stated in the bills of exception, or the notice and the return thereon were not formally 
made parts of the record. This would be a sacrifice of substance to form, which is 
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forbidden by section 6331 of the Code. The statute does not require the notice to be 
made a part of the record, but simply that it shall be made to “appear in writing” to 
the trial court or judge that the notice was given. If the notice was in fact given, 
that fact may be established in some satisfactory manner, as by certificate of the trial 
judge, or by affidavit. 

There is a strong array of authority to show that the giving of a notice of this 
kind is jurisdictional, and that the judge of the trial court is without power to sign 
the bill, unless it appears from the record that the notice has been given. M., K. : 
T. R. Co. v. Roach, 18 Kan. 592; Atchison, etc., R. Co. v. Ditmars (Kan. App.) 42 P. 
933; State v. Hinchey, 5 Wash. 20; oa UF's 871; Van Why v. So. Pac. R. Co., 31 
Utah, 15, 86 P. 485; State v. Gawith, 19 Mont. 48, 47 P. 207; State v. Howard, 15 
Wash. 425, 46 P. 650; Palmer v. Allen, 18 N. M. 237, 135 P. 1173. 

Our statute, however, is a section of the Code of 1919, which was a general revis- 
ion of the entire statute law of the state, and must be construed alony with other 
sections of the Code so as to make them harmonize, if possible. The provision as to 
giving the notice is substantial and material, and cannot be minimized or ignored, but 
the manner of evidencing this fact or of making up the record for appeal is purely 
formal. 

The revisors tell us that one of the principal objects of the revision was to secure 
to every !‘tigant a fair trial on the merits of his case, and, as far as possible, to subor- 
dinate form to substance. In this spirit they inserted in section 6331 the provision that 
no judgment should be arrested or reversed for any “defect, imperfection, or omission 
in the record, or for any error committed on the trial where it plainly appears from 
the record and the evidence given at the trial that the parties have had a fair trial 
on the merits and substantial justice has been reached.” In the revisors’ note to this 
section it is said: 

“It is intended to render it practically impossible for a case to be reversed on any 
mere technicality, and to allow all judgments to stand when fairly rendered on the 
merits, if substantial justice has been reached.” 

It would violate the spirit, if not the letter, of this statute to reverse the judgment 
in the instant case for the formal defect complained of. 

This was an action on an accident insurance policy issued in 1919, and kept in 
force by subsequent renewals. A copy of the policy is filled with the notice of motion 
for a judgment. The plaintiff also filed a bill of particulars, of which the following 
is a copy: 

“Plaintiff will claim that the said accident insurance policy, a copy of which is 
filed with the notice of motion for judgment, was continued in force for twelve 
months from the 10th day of July, 1923, by virtue of a certain renewal agreement, 
a copy of which is hereto attached. 

“Copy of Renewal Agreement. 
“Personal Accident and Health Renewal. 
“Standard Accident Insurance Company, of Detroit, Michigan. 

“In consideration of a premium of $150, policy No. 10044565 is continued in force 
for 12 months from noon, standard time, of the 6th day of May, 1923, to noon standard 
time, of the 6th day of May, 1924. 

“Issued to Henry Scholz. 

“This renewal is issued subject to all of the agreements, conditions and provisions 
of len said policy, as well as those of any supplementary agreement attached to said 
polic 

XNot valid unless countersigned by the agent.) 

“No. 876253 C. 


“Lem W. Bowden, President. 
“Charles C. Powen Secretary. 


“Countersigned at Roanoke, Va., this 10th day of July, 1923. 


Wellford & Smith, 

“By [Signed] Wellford, Agent.” 

Written across the above in large red letters: 

“Valuable—Do Not Destroy.” 

It will be observed that the renewal receipt continues the policy in force from 
May 6, 1923, to May 6, 1924. The insured died June 25, 1924. The plaintiff claimed 
that the renewal premium was not paid until July 10, 1923, and that such payment 
continued the policy in force from July 10, 1923, to ‘July 10, 1924. The insurance 
company defended on the grounds (1) that the policy had expired at the time of the 
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death of the assured, and (2) that the death of the assured did not result from bodily 
injuries effected directly, exclusively, and independently of all other causes, through 
accidental means, which was the injury insured against. 

The policy contained the following “standard provisions” 

“A. (1) This policy includes indorsements and cstichad | ‘paper, if any, and con- 
tains the entire contract of insurance except as it may be modified by the company’s 
classification of risks and premium rates, in the event that the insured is injured after 
having changed his occupation so classified, except ordinary duties about his resi- 
dence or while engaged in recreation, in which event the company will pay only such 
portion of the indemnities provided in the policy as the premium would have pur- 
chased at the rate, but within the limits so fixed by the company for such more 
hazardous occupation. 

“If the law of the state in which the insured resides at the time this policy is 
issued requires that prior to its issue a statement of the premium rates and classifica- 
tion of risks pertaining to it shall be filed with the state official having supervision of 
insurance in such state, then the premium rates and classification of risk mentioned 
in this policy shall mean only such as have been last filed by the company in accord- 
ance with such law, but, if such filing is not required by such law, then they shall 
mean the company’s premium rates and classification of risks last made effective by it 
in such state prior to the occurrence of the loss for which the company is liable. 

“B. (2) No statement made by the applicant for insurance not included herein 
shall avoid the policy or be used in any legal proceeding hereunder. No agent has 
authority to change this policy or to waive any of its provisions. No change in this 
policy shall be valid unless approved by an executive officer of the company and 
such approval be indorsed hereon. 

“C. (3) If default be made in the payment of the agreed premium for this policy, 
the subsequent acceptance of a premium by the company or by any of its duly author- 
ized agents shall reinstate the policy, but only to cover accidental injury thereafter 
sustained and such sicknéss as may begin more than ten days after the date of such 
acceptance.” 

“Q. (20) The insurance under this policy shall not cover any person under the 
age of 18 years nor over the age of 65 years. Any premium paid to the company for 
any period not covered by this policy will be returned upon request.” 

The policy also provided that— 

“This policy may be renewed with the consent of the company, and by the payment 
of the premium, subject, however, to its conditions and limitations.” 

About two weeks prior to May 1, 1923, the company sent to its agents at Roanoke, 
Wellford & Smith, the renewal receipt hereinbefore copied preparatory to the renewal 
of the policy on the date of its expiration, to wit, May 6, 1923, but it was not so re- 
newed. About a week or 10 days after May 6, 1923, Wellford, of the firm of Well- 
ford & Smith, applied to the insured to renew his policy, and he agreed to renew it in 
about 30 days, and Wellford agreed that his firm would carry the policy for that 
period. The premium on the policy had been increased $10 since the last renewal, and 
the insured wished some explanation of this fact. Wellford undertook to make the 
explanation, and on June 22, 1923, sent the renewal receipt to the company, together 
with a similar receipt for another party, and, after referring to the increase in the 
premium, said: 

“Please look into this and see if any error has not been made in figuring the 
premiums on these policies, if so, kindly correct the premiums; if not, please return 
the renewals, explaining the advance in premiums.” 

On June 26, 1923, the company returned the renewal receipts to Wellford & 
Smith, explaining the increase of the premiums, and saying : 

“We trust that you will have no difficulty in placing the renewals in the hands 
of the assured.” 

On July 10, 1923, the insured paid the premium of $150 to Wellford & Smith, 
and Wellford says he thinks he then delivered to him the renewal receipt aforesaid. 
No question is raised about the payment thereafter of the amount of the premium to 
the company by Wellford & Smith . 

[2] The action being on contract, the plaintiff’s right of recovery is dependent 
upon the proper interpretation of the contract evidenced by the policy and the renewal 
receipt aforesaid. 

[3] Where a policy of insurance contains provisions in conflict with statutory pro- 
visions of the place of contract, it is well settled that the statute will prevail. Orient 
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Ins. Co. v. Daggs, 172 U. S. 557, 19 S. Ct. 281, 43 L. Ed. 552; Whitfield v. 7Ztna Ins, 
Co., 205 U. S. 489, 27 S. Ct. 578, 51 L. Ed. 895 

[4] An effort was made in the argument to show that the policy in the instant 
case does not comply with the provisions of section 4315 of the Code, quoted from in 
the margin,’ but we are of opinion that paragraph A of the “standard provisions,” 
hereinbefore quoted, is a full compliance with section 4315, and that the policy is 
to be construed according to its terms, and that “the premium rates and classifica- 
tions of risks mentioned in this policy shall mean only such as have been last filed by 
the company in accordance with such law.” 

It is not questioned that the rates charged in the renewal receipt accord with the 
list “last filed by the company with the State Corporation Commission,” but it is 
insisted that there was no insurance in force from May 6, 1923, till July 10, 1923, when 
the premium was paid, and that the payment on that date was for insurance for one 
year from July 10, 1923. It is conceded, however, that, if the policy was in force 
from May 6, 1923, to July 10, 1923, the plaintiff cannot recover. 

The record shows that the defendant made an honest effort to comply with the 
insurance laws of the state. The renewal receipt was sent to the agents two weeks 
before May 1, 1923, with a view to a prompt renewal for one year of the policy on 
date of its expiration, and receipted for the premium for insurance for one year. But 
the company knew that those renewals were not always made on the dates of 
expiration, and that when made at later dates it would receive a greater sum for 
the premium than it was entitled to, hence it provided in its policy that “any pre- 
mium paid to the company for any period not covered by this policy will be returned 
upon request.” 

[5, 6] The parties to the contract were competent to enter into it, and could make 
any contract not forbidden by law or contrary to public policy. The contract fixed 
the date of its termination at “noon, standard time, on the 6th day of May, 1924.” If 
an excess premium was charged, that did not render the policy void, but subjected the 
company to a penalty under section 4320 of the Code. Neither did the amount of the 
premium paid fix the duration of the risk. The renewal receipt fixed the duration of 
the risk. The policy fixed the rate to be charged therefor, and this accorded with the 
statute. Conceding that the premium exceeded the amount which might be lawfully 
charged, the effect was, not to extend the duration of the risk, but to require the com- 
pany to refund the excess under the terms of the policy, which stipulated that “any 
premium paid to the company for any period not covered by this policy will be re- 
turned upon request.” We know of no statute in this state which is inconsistent with, 
and prevails over ,the terms of this contract. Neither the policy nor any statute pro- 
vided that the policy should continue in force for a year from the payment of the 
premium, but the contract evidenced by the renewal receipt fixed the date of expira- 
tion, and the policy provided that any excess of premium should be refunded. 

This was not a reinstated policy under clause C of the “Standard Provisions,” but 
an extension or renewal of the original policy, and, reading the policy and renewal 
receipt together as component parts of the contract, we find that the company con- 
tracted that, in consideration of $150, the policy “was continued in force for 12 months 
from noon, standard time of the 6th day of May, 1923, to noon, standard time, of 
the 6th day of May, 1924,” and that the parties agreed that any premium paid for any 
period not covered by the policy should be refunded by the company upon request. 
We can see no reason why the parties might not validly so agree. Their contract 
was not for any extension of the risk beyond May 6, 1924, but for a refund of the 
excess of premium, if any. 

In the case of Stout v. Missouri Casualty Co. (Mo. App.) 179 S. W. 993, and 
Fallis v. Massachusetts B. & Ins. Co., 210 Mo. App. 579, 243 S. W. 217, so much 
relied on by the plaintiff in error, it does not appear, from the reports of those cases, 
that the policies contained the provision for refunding excess premiums contained in 
the policy in the instant case. They stress the meaning of “monthly premiums” for 
a month’s insurance, and other language not found in the policy in the instant case. 

As we have hereinbefore stated, under the terms of the policy, if a premium was 
paid for any period not covered by the policy, the effect was not to extend the period 
of the risk, but to render the company liable for a refund of the excess. In the 

*The Company’s policy shall contain: 

“(a) A provision that such policy with a copy of the application therefor, if any, and of such 
other papers as may be attached to or enterend thereon shall constitute the entire contract of 


insurance, except as the same may be affected by any table of rates or classification of risks held 
by the company with the commissioner of insurance.’ 
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instant case, the period of the risk fixed by the renewal receipt was from May 6, 
1923, till May 6, 1924, and, if the policy was not in force between May 6, 1923, and 
July 10, 1923, that time was “a period not covered by this policy,” and, if an excess 
premium was charged for the period stipulated for, the effect was to render the com- 
pany liable to refund the excess, and not to extend the period of the risk. Such was 
the contract of the parties. 

[7] If, however, we are wrong in our construction of the contract, was there 
any excess premium charged? This depends upon whether the policy of the insured 
was in effect from May 6, 1923, till July 10, 1923. If-it was, then the rate charged 
‘and received was not excessive. The only evidence on this subject is the testimony of 
Warren Wellford and the correspondence between his firm: and the defendant com- 
pany, and, unless there is contradiction in this evidence, there is no conflict in the 
evidence on the subject. 

[8] Wellford was a mere agent of the defendant company, had no interest in 
the controversy, and, although the assured is dead, Wellford was a competent witness 
at common law, and does not require corroboration under section 6209 of the Code. 
Robertson v. Atlantic Coast Realty Co., 129 Va. 494, 106 S. E. 521; Epes v. Harda- 
way, 135 Va. 80, 115 S. E. 712. 

Wellford testified that his firm of Wellford & Smith received the renewal receipt 
of the insured prior to May 1, 1923; that about a week or 10 days after May 6, 1923, he 
saw Scholz, the insured, and explained to him why the premium was $150 instead of 
$140, as theretofore, and Scholz said that he would accept the renewal and pay for it 
“in about 30 days, or about the first of the month” of July, and Wellford agreed 
to carry the risk for him for that time. Wellford agreed “to reinstate that policy and 
to give him credit that he asked for. He wanted to retain this particular policy, and 
I told him I would carry it and give him credit.” A new policy and such as was then 
being issued would have cost $160. Wellford testified that the company charged his 
firm with the amount of the receipt; that Scholz became liable to the firm for the 
amount, and the firm to the company ; that he did not at the time surrender the renewal 
to Scholz because he did not ask for it; that they had a “number of customers that 
rarely ever did get the receipts”; that, if Scholz had died before July 10th, “I would 
have had to explain to the company that I was carrying him, and I would have 
settled with the company for his premiums at settling time.” On cross-examination 
by the plaintiff he testified in part as follows: 

“Q. If you return the receipt to the company, you wouldn’t do that if you had 
extended a man credit, you would look to him for payment? 

“A. No, sir; we would have paid that for him to the company if we were carry- 
ing him. 

“Q. That is your invariable custom, that when the premium is not paid, in order to 
get credit with your company, you send that renewal receipt back, and they-credit you 
up with the renewal receipt which they have charged you with? 

“A. Yes, sir; for those we are not carrying ourselves. 

“O’. If you were carrying it yourself, it would never go back to the company? 

“A. No, sir; we would carry it.” 

The witness then testified that the renewal receipt had never been out of his 
custody from the time it was received until payment was made on July 10, 1923. The 
renewal receipt was then presented to the witness, bearing the indorsement of the home 
office of the company, “Received per Acc. & H. Department June 25, 1923.” This was 
not satisfactorily explained at the time, but the next morning, when the examination 
of the witness was resumed, he stated that he had looked up his correspondence on the 
subject, and found that the receipt had been sent to the home office for an explanation 
of why the premium had been raised. The correspondence consisted of a letter from 
Wellford & Smith to the home office of the company, dated June 22, 1923, and of the 
reply thereto. The letter of Wellford & Smith inclosed the Scholz renewal: and 
one other renewal. After describing the renewal receipts, it is said: 

“Please look into this and see if any error has not been committed in figuring the 
premiums on these policies. If so, kindly correct the premiums, if not, please return 
the renewals. explaining the advance in premiums.” 

No credit was asked. The reply from Detroit, Mich., dated June 26, 1923, gave 
the explanation asked, and returned the receipts. In concluding the reply, it is said: 

“We trust that you will have no difficulty in placing the renewals in the hands of 
the assured.” 


The letter of Wellford & Smith did not mention the fact that they were carry- 
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ing the assured, nor did it contain anything to which the words, quoted from the 
county’s letter was a reply. 

Wellford further testified as follows: 

“Q. State whether or not from the time you had the arrangement with Mr. 
Scholz to give him credit for this renewal premium, if at any time he had demanded 
of you the certificate, whether or not, under your agreement with him you would 
have delivered him the certificate or procured it and delivered it to him, whether 
premium had then been paid by Mr. Scholz or not? 

“A, Yes, sir; I would have delivered it to Mr. Scholz at the time I called on 
him if he had demanded it, or any other time, because I had extended him credit, and 
I was responsible for the premium.” 

If Scholz had been accidently killed prior to July 10, 1923, would a jury, upon the 
foregoing evidence, have been justified in finding the defendant liable on the policy 
sued on? We think it would. 

[9] Insurance policies are prepared by the insurers, and in cases of doubt or un- 
certainty are construed most strongly against them. Wellford & Smith were agents 
of the insurer; were provided with policies which they could issue without referring 
them back to the company; and were also provided with renewal receipts duly 
executed by the company; and were authorized to collect the amounts called for by 
the receipts and to countersign the same. The countersigning was necessary to insure 
their authenticity, but, if the money was actually and duly paid to the agent of the 
company, we do not doubt the liability of the insurer in like manner as if the receipt 
had been duly countersigned. The delivery to the agents of the renewal receipts, duly 
executed, was sufficient evidence of the consent of the company to the renewal of the 
policy, and, if the premium was paid by or for the assured, that was a sufficient com- 
pliance with the provisions of the policy that “this policy may be renewed with the 
consent of the company, and by the payment of the premium.” 

The policy was issued in consideration of a fixed premium, and it could make no 
difference to the company, if the premium were in fact paid, whether it was paid by 
the assured or by the agent. The policy did not provide that it should not be effective 
until the premium was actually paid to the company, as some policies do, and the agent 
was in no default in making payment to the company. The extension of credit, in the 
manner indicated, did not violate any express provision of the policy. 

A number of cases hold that the cancellation of a debt of the agent to the assured 
is not a payment within the meaning of the law, where the amount is not paid by 
the agent to the company at the time the premium should have been paid. Ferebee v. 
North Car., etc., Ins. Co., 68 N.C. 11; Sullivan v. Germania L. Ins. Co., 15 Mont. 522, 
39 P. 742; note, L. R. A. 1915A, 686. But this is not such a case. Here there was a 
continuing personal obligation on the part of the assured to pay the premium to the 
agent, which was discharged by the assured on July 10, 1923. 

In Wooddy v. Old Dom. Ins. Co., 31 Grat. (72 Va.) 362, 31 Am. Rep. 732, a 
policy of fire insurance on a building should have been issued, according to the 
agreement between the agent of the company and the owner of the building, on April 
16, and the building was destroyed by fire in the early morning of the next day, April 
17. “No policy was ever issued to the appellant by Rowzie or by the company, nor 
was the premium ever paid by the appellant unless the tender aforesaid, coupled with 
the agreement between the appellant and the company’s agent (Rowzie) amounted to a 
payment. Rowzie, it seems, has never had any settlement of accounts with the com- 
pany. It was his duty, according to the proofs, to make daily and monthly reports 
of his transactions as agent to his principal.” The circumstances relating to the 
tender of the premium hereinbefore referred to were that the assured “pulled out of 
his pocket book and took out the money” to pay the premium of $12.50, when the 
agent declined to receive it, saying he owed the owner more than that for rent, and 
would credit him by that amount. This was held to be a payment of the premium 
and the company liable. In the course of the opinion it is said: 

“The appellant took the money from his pocket and offered it to Rowzie, who 
declined to take it, saying in terms, ‘I have in my hands money belonging to you for 
the rent, and will credit you by that amount.’ It seems to me that it would be ex- 
tremely technical to hold that this was not a payment, when, if, instead of retaining 
the money, which he says he had in his hands belonging to the appellant, he had 
paid it over to him with one hand and taken it back from him with the other, all 
would admit that there would have been payment. In the latter case, the money paid 
would have become at once the money of the company in the hands of its agent, and so, 
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I think, the money retained by the agent under the arrangement made became in like 
manner the money of the company, the greater part of which, in fact ($9) was already 
in the hands of the company; for, according to Rowzie’s statement (and it is not con- 
tradicted) the company owed him that amount, balance on account. * * * 

“In Bouton v. The American Mut. Life Ins. Co., 25 Conn. R. 542, it was decided 
that an agreement made in good faith between an insurance agent having authority to 
receive an insurance premium and the insured that the agent shall become personally 
responsible to his principals for the amount of such premium, and the insured his 
personal debtor therefor, constitutes a payment of the premium as between the insured 
and the insurance company. The same principle was affirmed in Sheldon v. Conn, 
Mut. Life Ins. Co., 25 Conn. 207 [65 Am. Dec. 565] 


To the same effect see Hallock v. Commercial Ins. Co., 26 N. J. Law, 268. 

In Wytheville Ins. &'B. Co. v. Teiger, 90 Va. 277, 280, 18 S. E. 195, 196, it is 
said in an opinion by Lewis, P.: 

“Moreover, it is fair to infer from the fact of giving credit in the present case, and 
the custom of those agents to remit to the company only once or twice a month, and 
sometimes not oftener than once in two months, that they were in the habit of deliver- 
ing policies on credit, and that this was known and assented to by the company. 
Lebanon Ins. Co. v. Hoover, 113 Pa. St. 591 [8 A. 163, 57 Am. Rep. 511]; Insurance 
Co. v. Norton, 96 U. S. 234 [24 L. Ed. 689]. 


“It would seem, also, from what was brought out in the cross-examination of 
the vice president of the company, as a witness in the case, although he does not 
say so in so many words, that the practice of the company was to charge these agents 
personally with the premiums on policies sent to them. He says they still owe for a 
number of policies, some of which have expired. And if they were, in fact, charged 
with the premium on the plaintiff's policy when the policy was sent, then, as between 
the plaintiff and the company, the premium was paid when the policy was delivered ; 
for the rule is well settled that where the agent gives credit and the amount is charged 
to him by the insurer, the transaction is equivalent to payment. Miller v. Life Ins. Co., 
12 Wall. 285 [20 L. Ed. 398]; White v. Conn. Ins. Co., 120 Mass. 330; Train v. Hol- 
land Ins. Co., 62 N. Y. 598; Bang v. Farmville Ins. Co., 1 Hughes, 290 [Fed. Cas. 
No. 838].” (Italics supplied.) 

In Homestead Ins. Co. v. Ison, 110 Va. 18, 65 S. E. 463, the court thus states 
the facts and its conclusions thereon as to the payment of the premium: 

“It is contended by the insurance company that the policy never became effective, 
because the premium was never paid. 

“This position is not sound. The record shows that the Appalachia Insurance 
Agency, composed of Brooks & Sparks, were general agents of the defendant com- 
pany, with blank policies signed by the president and secretary of the company in 
their hands to be delivered by them to applicants for insurance. They had full 
authority to deliver policies, collect premiums, and make rates. The policy in this 
case receipts the payment of the premium, $48, and recites that it was issued in con- 
sideration of that premium; and further shows on its face that as between the com- 
pany and the Appalachia Agency the premium in question was considered as fully paid. 
The plaintiff testified that when the agent delivered the policy to him he offered to 
pay him the whole amount in money, and was told‘that, if he would pay $2 and some 
potatoes, and settle an account he had against the agent on his books, it would be 
sufficient, and that he (the agent) would trade out the balance with him, or call on 
him later if he needed more money. The agent says that he asked the plaintiff for 
$5; that the latter gave him $2.50, and said he was going to Kentucky to see about 
some money and would settle in full when he returned; that he told him that would be 
all right and delivered the policy. 


“The defendant was bound, in either view of the transaction. The company having 
given its agents full power to collect the premium, and having treated the premium 
as paid, cannot now call in question the transaction of its agent in extending credit 
to the insured for a part of the premium. The policy in this case contains no condition 
that it shall not be effective unless the premium be paid, and nothing to show that 
the payment of the premium in money is a prerequisite to the taking effect of the 
contract. 

“An agent who has power to countersign and deliver policies, and who is respon- 
sible to the company for the premiums and their collection on all policies issued by 
him, binds the company by an agreement to extend credit to the insured. A valid pay- 
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ment may be made in other ways than in cash, if there has been an assent thereto by 
the insurer or its agent. 19 Cyc. 605, 606.” 

The court then quotes from and approves the opinions in Wooddy v. Old Dom. 
Ins. Co., supra, and Wytheville Ins. & B. Co. v. Teiger, supra. 

In Squier v. Hanover Fire Ins. Co., 162 N. Y. 552, 57 N. E. 93, 76 Am. St. Rep. 
349, it was held that, where insurance agents, authorized “to countersign, issue and 
renew policies of insurance,” agree orally to continue an existing contract of insur- 
ance and issue a renewal or policy therefor, the insurer is bound, although credit was 
given for renewed premiums. In the course of the opinion it was said: 

“The oral contract is the ordinary and usual agreement which an insurance agent 
makes on the eve of a policy expiring that he will renew it. The question in this 
case is, not whether the agent can enter into a parol contract of insurance that will 
bind the principal, but, rather, having agreed orally to continue an existing contract of 
insurance and issue a renewal or policy therefor, the defendant is bound thereby. 

“This court considered the question in Ellis v..Albany City Fire Ins. Co., 50 N. Y. 
402, 10 Am. Rep. 495, and held the parol contract valid. In a later case (Angell v. 
Hartford Fire Ins. Co., 59 N. Y. 171, 17 Am. Rep. 322) the authority cited was fol- 
lowed, and it was further held that the payment of premium, at the time of the oral 
agreement, is not necessary to make the contract binding on the company; if a credit 
be given by the agent it is equally obligatory: Trustees, etc., v. Brooklyn Fire Ins, 
Co., 19 N. Y. 305; Audubon v. Excelsior Ins. Co., 27 N. Y. 216.” 

In the instant case Wellford & Smith had the power to countersign, renew, and 
issue the policy. 

[10] Notwithstanding what is said in some of the cases quoted, it is not neces- 
sary to decide, and we go no further than to hold that, where not forbidden by the 
policy, an agent may make a valid contract with an assured to carry the risk for 
him for a designated time. 

[11] Assignments of error 3 and 4 relate to the following questions pro- 
pounded to the witness Wellford and his answers thereto: 

“Q. I will ask it in this way: If during the time that you agreed to give him 
credit Mr. Scholz had died, would he not, under your agreement with him, have been 
protected, or would he, or not, have been protected? 

“A. Yes, sir. 

“Q. Now, Mr. Wellford, state whether or not in a great many instances you 
carry insurance for your customers for two or three or more months during all of 
which time under your agreement and under authority from the company they are 
protected? 

“A. Yes, sir.” 

Undoubtedly, the first question was an improper question to be asked on an 
examination in chief, and, if it had been asked in chief, would have necessitated a 
reversal of the case on the authority of Life Ins. Co. v. Hairston, 108 Va. 846, 62 S. E. 
1057, 128 Am. St. Rep. 989. But it was not asked in chief, but on re-examination, 
aiter a most protracted cross-examination by counsel for the plaintiff, in which 
he went into all the circumstances relating to the renewal receipt, and asked the opinion 
of the witness on different phases of the case, amongst others, “suppose he had died 
between those dates,” and “if he had died in the meantime, he could not have had a 
legal demand on the company without your aid, could he?” 

None of these matters had been brought out on the examination in chief of the 
witness by counsel for defendant, and at an early stage of the cross-examination, when 
the witness was asked, “Until he had the renewal receipt countersigned by you, it was 
not, under its own terms, operative, was it?” counsel for the defendant objected to the 
question and any answer thereto, but his objection was overruled, and the witness 
answered: 

“The policy, in my opinion, from the 6th day of May,.from the time I called 
on Mr. Scholz in person, then I reinstated the policy back for him, and I became then 
liable for the premium—I mean my firm did.” 

On further cross-examination the witness testified in part as follows: 

“Q. Now, then, if you became liable to the company, or your firm became liable 
to the company for the premium, Mr. Scholz in turn was liable to you, and, of course, 
you gave him then his renewal certificate? 

“A. I would have given it to him if he had asked for it. I don’t know that I 
= give it to him. I don’t think I did, but I would have done so if he had asked me 

or it. 
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“Q. Why didn’t you mail it to him, if you extended him credit and wanted to 
make his policy operative, which could not be done until he had that renewal certificate 
countersigned by you? Why didn’t you do it? 

“A. He didn’t ask for it. 

. Suppose he had died between those dates? 
. It would have been paid for. 

“Q. By his own death? 

“A. No, sir; it would have been paid for by the company’s money. 

“Q. What evidence did he have to that effect? 

“A. He had the same evidence I had from him. I told him I would extend him 
credit. He had my word for it, and I had his word that he was going to pay it on 
that date. * * * 

“Q. And not until that date, the 10th of July, did you give him this renewal certifi- 
cate? 

“A. No, sir. 

“Q. If he had died in the meantime, he could not have had a legal demand on the 
company without your aid, could he? 

“A. No, sir; I would have had to explain to the company that I was carrying 
him, and I would have settled with the company for his premium at the settling 
date. * * * 

“Q. If it (the receipt) was out of your possession, of course, Mr. Scholz would 
never have any protection, would he? 

“A. Do you claim he did not get the receipt? 

“Q. I don’t know. I will ask you as a question of custom of your office, when 
you extend a man credit for renewal premiums, don’t you then give him a renewal 
certificate? 

“A. Not always. We have a number of customers that rarely ever get the 
receipts. 

“Q. Suppose it is not paid to you, what do you do then? 

“A. Return it to the company. 

“Q. Then you get credit when you return it to the company? 

“A. Yes, sir. 

“Q. If you return the receipt to the company—you wouldn’t do that if you 
had extended a man credit, you would look to him for payment? 

“A. No, sir; we would have paid that for him to the company, if we were carrying 


“ 


him. ' 

“Q. That is your invariable custom that, when the premium is not paid, in order 
to get credit with your company, you send that renewal receipt back, and they credit 
you up with the renewal receipt which they have charged you with? 

“A. Yes, sir; for those that we are not carrying ourselves. 

“Q. If you were carrying it yourselves it would never go back to the company? 

“A. No, sir; we would carry it.” 

The first question objected to, therefore, and the answer thereto was a mere 
reiteration of what had been elicited on the cross-examination. 

[12] The second question above objected to was also asked on re-examination after 
the cross-examination above recited, and after the witness had further testified on 
cross-examination as follows: 

“Q. If it (renewal receipt) was out of your possession, of course Mr. Scholz 
would never have had any protection, would he? 

“A. Do you claim he did not get the receipt? 

“Q. I don’t know. I will ask you as a question of custom of your office, when 
you extend a man*credit for renewal premiums, don’t you then give him a renewal 
certificate ? 

. “A. Not always. We have a number of customers that rarely ever get the re- 
ceipt,” etc. 

So far as the question asked about authority from the company it was a legiti- 
mate question, and so far as it inquired about the custom of the office of the witness 
it had been fully brought out by the plaintiff on the cross-examination of the witness. 

[13] A party who has voluntarily brought out evidence on the cross-examination 
of a witness will not be heard to object to the same evidence when brought out by his 
adversary on a re-examination of the same witness. 

In Reliance Insurance Company v. Gulley, 134 Va. 468, 114 S. E. 551, it was held: 

“Where a party objecting to evidence admitted, as hearsay, had previously elicited 
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the same evidence from the witness on cross-examination, the error, if any, is 
harmless.” 


In Whitten v. McClelland, 137 Va. 726, 120 S. E. 146, it is said: 

“It is a well settled and obviously sound general rule that an objection to evidence 
cannot be availed of by a party who has, at some other time during the trial, volun- 
tarily elicited the same evidence, or has permitted it to be brought out by his adver- 
sary without objection. The rule finds its most frequent application in cases where 
the party making the objection afterwards introduces the same evidence, but it is 
properly and logically applicable in any case, regardless of the order of introduction, 
if the party who has brought out the evidence in question, or who has permitted it to 
be brought out, can be fairly held responsible for its.presence in the case.” 

See also, Adams v. Ristine, 138 Va. 273, 122 S. E. 126, 31 A. L. R. 1413. 

As we are of the opinion that the policy was not in force at the time of the death 
of the assured, it is unnecessary to notice the other assignments of error. 

The judgment of the trial court will be affirmed. 

Affirmed. 

West, J., absent. 
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AUTOMOBILE 


PALMETTO FIRE INS. CO. v. CONN, Superintendent of Insurance of Ohio. 
CHRYSLER SALES CORPORATION vy. SPENCER, Insurance Com’r of Maine. 
UTTERBACK-GLEASON CO. v. SAME. CLARK MOTOR CO. v. JOHNSON, 
Com’r of Insurance of Wisconsin. CHRYSLER SALES CORPORATION v. SAME. 
(Nos. 255, 273, 274, 286, 287.) 
(Argued Oct. 11, 1926. Decided Oct. 25, 1926.) 
47 Supreme Court Reporter 88 
1. INSURANCE. 

Power of state to exclude foreign insurance company altogether cannot be used 
as means to accomplish result beyond state’s constitutional power. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

2. INSURANCE. 

State law, forbidding insurance of property except by legally authorized resident 
agent and taxing business lawfully done, held not violative of Const. Amend. 14, as 
applied to foreign insurance companies insuring automobiles which were later sold 
within state through dealers. 

(For other cases, see Insurance, Dec. Dig. § 20.) 

3. INSURANCE. 

Sales within state of automobiles previously insured by foreign insurance com- 
pany held in violation of state laws requiring insurance to be by legally. authorized 
resident agent and requiring tax on business. 

(For other cases, see Insurance, Dec. Dig. § 20.) 


; a from the District Court of the United States for the Southern District 
of Ohio. 

Appeals from the District Court of the United States for the District of Maine. 

Appeals from the District Court of the United States for the Western District of 
Wisconsin. 

Separate suits by the Palmetto Fire Insurance Company against Harry L. Conn, 
Superintendent of Insurance for the State of Ohio, by the Chrysler Sales Corporation 
and by the Utterback-Gleason Company against Wilbur D. Spencer, Insurance Com- 
missioner of the State of Maine, and by the Clark Motor: Company and by the 
Chrysler Sales Corporation against Olaf Johnson, Commissioner of Insurance of the 
State of Wisconsin. Decrees denying injunctions (9. F.[2d] 202; 9 F.[2d] 674; 
9 F.[2d] 666), and plaintiffs separately appeal. Affirmed. 

Messrs. Hartwell Cabell, of New York City, and Wm. O. Henderson, of Colum- 
bus, Ohio, for appellant Palmetto Fire Ins. Co. 

Messrs. Duane R. Dills and Nicholas Kelley, both of New York City. for 
appellants Chrysler Sales Corporation and Utterback-Gleason Co. 

Messrs. Ralph W. Jackman, of Madison, Wis., and Duane R. Dills, of New 
York City, for appellants Clark Motor Co. and Chrysler Sales Corporation. 

Mr. S. Younger, of Celina, Ohio, for appellee Conn. 

Mr. T. L. McIntosh, of Madison, Wis., for appellee Johnson. 

Messrs. Raymond Fellows and Joseph F. ‘Gould, both of Bangor, Me., for appellee 
Spencer. 

Mr. Justice Holmes delivered the opinion of the Court. 

These cases all raise the same question. The first, Palmetto Fire Insurance 
Company v. Conn, is a suit to enjoin the Ohio Superintendent of Insurance from 
revoking the license of the plaintiff, a corporation of South Carolina, to do business 
in Ohio, on the ground that it has violated statutes of the latter State. These 
statutes forbid the insurance of property in the State except by a legally authorized 
agent, resident in Ohio, and tax the business lawfully done there. .They provide 
also that any one who procures an application for insurance shall be held to be the 
agent of the party thereafter issuing the policy: The plaintiff says that if the 
statutes are held to apply to what it has done they are invalid under the Fourteenth 
Amendment of the Constitution of the United States. The case was tried before 
a statutory court of three judges and an injunction was refused. 9 F.(2d) 202. 

[1] The facts are simple. The plaintiff made a contract of insurance in Michi- 
gan with the Chrysler Sales Corporation, a Michigan corporation which sells all the 
automobiles made by the Chrysler Corporation. This contract purported to insure 
purchasers of Chrysler cars against fire and theft, and to bécome automatically 
effective from the date on which the purchaser took delivery or a bill of sale of the 
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car; the Chrysler Company to send a monthly report to the plaintiff of all cars for 
which insurance was thus provided and to pay premiums accordingly at Detroit. If 
any one bought a car he got the insurance whether he wished it or not as part of his 
bargain, and a certificate was sent to him by the plaintiff. The question is whether 
this transaction brought the plaintiff within the taxing power of Ohio. If it did not, 
the power of the State to exclude the Company altogether could not be used as-a 
means to accomplish a result beyond the State’s constitutional power. Fidelity & 
Deposit Co. of Maryland v. Tafoya, 46 S. Ct. 331, 70 L. Ed. ——, March 15, 1926. 

[2] Manifestly there was nothing in the contract between the plaintiff. and the 
Chrysler Sales Corporation, without more, that Ohio could lay hold of, even if it 
insured property in Ohio. But the contract contemplated and provided for a benefit 
to third persons if, when, and where they. complied with its conditions. When a man 
bought a car in Ohio, by that act he made effective the agreement of the Company 
to insure future purchasers, and imposed upon it an obligation that did not exist 
before. It is true that the obligation arose from a contract made under the law of 
another State, but the act was done in Ohio and the capacity to do it came from the 
law of Ohio, so that the co-operation of that law was necessary to the obligation 
imposed. It would be held in some jurisdictions that the purchaser became party to 
a contract. with the insurance company. By universal consent he at least would 
become the beneficiary of a contract for his benefit. Whatever technical form may be 
given to the reasoning, the substance is that by acts done in Ohio the purchaser 
obtains for himself the advantage of insurance that before that moment did not 
exist. It does not matter whether his getting it was a large or an inconspicuous 
feature of his bargain. It was part of it in any event, and we cannot doubt that the 
lower Court was right in holding that in such circumstances the State could insist 
upon its right to tax. It would be extravagant to say that the State’s general power 
to deny to the plaintiff the right to enter or remain within it for business unless it 
paid for these transactions as a part of the price, must be denied upon constitutional 
grounds. 

[3-5] The two suits in Wisconsin, Clark Motor Company v. Smith, Commis- 
sioner of Insurance, and Chrysler Sales Corporation v. Smith, were begun about the 
same time as the Ohio case. The Clark Motor Company described itself as a 
distributor, buying cars from the Chrysler Sales Company and selling them to retail 
dealers, known as dealers. Neither distributor nor dealer acts as agent for the 
Chrysler Sales Company, but each buys and sells on its own behalf. The position 
of the Chrysler Sales Company, the other plaintiff, has been described. The Com- 
missioner of Insurance treats the sales as contravening statutes of Wisconsin similar 
to those of Ohio. A Court of three judges refused an injunction against his enforc- 
ing the Acts. 9 F.(2d) 666. We are of opinion that the decision was correct. It is 
argued that the statutes were misconstrued by the Court. An appeal to this Court 
is allowed when an injunction is granted or refused on the ground of the alleged 
unconstitutionality of a State law. If we assume that other questions are open, still 
it is not desirable that the Courts of the United States should go beyond necessity 
to instruct the officials of a State as to the meaning of a State law. Unless the 
case is very clear their action should be left to the control of the State Courts. 
There are plausible reasons in this case for following the local interpretation and we 
think that the Court below was right in accepting the Commissioner’s view. Other 
arguments thrown in as makeweights do not need to be discussed. The fact that the 
cost of the insurance was taken up into the price of a machine otherwise lawfully 
sold does not prevent the insurance being reached. See Herbert v. The Shanley Co., 
242 U. S. 591, 37 S. Ct. 232, 61 L. Ed. 511. The question raised by these bills is the 
general one, whether the State laws can be applied to this insurance. That we have 
answered. Exactly how far the laws can go and what proceedings can or cannot be 
taken, may be left to be determined, if the questions arise, in the State Courts. 

The cases from Maine, Chrysler Sales Corporation v. Spencer, Insurance Com- 
missioner, and Utterback-Gleason Company v. Spencer, are like the last, and follow 
the Wisconsin decision after a full discussion (D. C.). 9 F.(2d) 674. These decisions 
also must stand. : 

Decrees affirmed. 
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BRUCKER v. GEORGIA CASUALTY CO. RUSSELL v. ZURICH GENERAL 
ACCIDENT & LIABILITY INS. CO., Limited, ZURICH, SWITZERLAND. 
(Nos. 7426, a ty 
(District Court, E. D. Missouri. March 24, 1926.) 

4 Federal Reporter (2d) 688 . 
REMOVAL OF CAUSES -""GARNISHMBN?” PROCEEDING UNDER 
MISSOURI STATUTE IS NOT AN INDEPENDENT SUIT BUT SUP- 
ET een AND IS NOT REMOVABLE (REV. ST. MO. 1919, § 1846 
30.) 

A “garnishment” proceeding under Rev. St. Mo. 1919, § 1846 et seq., as construed 
by the Supreme Court of the state, is not an independent suit but supplemental to the 
main action, as a means of obtaining satisfaction of the judgment therein, can only 
Ce in the court which rendered the judgment, and is not removable into a 

ederal court. 


(For other cases, see Removal of Causes, Dec. Dig. § 5.) 


At Law. Proceedings by John Brucker against the Georgia Casualty Company, 
garnishee, and by Thomas Russell, Jr., a minor, by Thomas Russell, his next friend, 
against the Zurich General Accident & Liability Insurance Company, Limited, Zurich, 
Switzerland, garnishee. On motions by plaintiffs to remand to state court. Sustained. 
* Joseph Goodman and James J. O’Donohoe, both of St. Louis, Mo., for plaintiff 

rucker. 

James J. O’Donohoe, Wilbur C. Schwartz, and N, Murray Edwards, all of St. 
Louis, Mo., for plaintiff Russell. 

é Holland, Rutledge & Lashly, of St. Louis, Mo., for defendant Georgia Casualty 
0. 

M. L. Lichtenstadt and Charles E. Morrow, both of St. Louis, Mo., for defendant 
Zurich General Accident & Liability Ins. Co. 

Davis, District Judge. The following statement- is applicable to each of the 
above-entitled causes : 

The plaintiff recovered a judgment for damages for personal injuries as a result 
of an automobile accident. Execution was issued, and the defendant insurance com- 
pany summoned as garnishee, on the theory that it had issued a policy of liability 
insurance to the defendant in the damage suit, covering the automobile involved in 
the case. 

The plaintiff has in one of the cases filed his denial of the garnishee’s answer 
and alleges the issuance of the policy and asserts a liability thereunder. In the other 
case the denial has not been filed, but it is conceded that it will be of the same nature. 

The garnishee caused the case to be removed to this court on the ground of 
diversity of citizenship as between the plaintiff and the garnishee. The issue now 
presented arises on plaintiff’s motion to remand. 


I. The garnishee views the case as an independent action, to all present intents 
and purposes, within the jurisdiction of this court. To so regard the case, it is 
necessary to realign the parties, making the defendants in the original action plaintiffs 
now, as was done in Baker v. Duwamish Mill Co. (C. C.) 149 F. 612, or to disregard 
them, and treat them as not being parties to the present action. 

The plaintiff, on the other hand, takes the position that the garnishment action 
is merely supplemental to, and a continuance of, the original suit, which was not 
removable; hence the issue now arising does not make it removable. 


II. A garnishment proceeding, provided by the statutes of Missouri, as construed 
by the courts of the state, is not an independent suit, but is supplemental to the main 
action and provides one of the means of securing a satisfaction of the judgment. 
This is the interpretation that the courts of Missouri have placed upon the statute. 
In Chicago Herald Co. v. Bryan, 195 Mo. 590, 92 S. W. 906, 6 Ann. Cas. 751, it is 
said that “garnishment under our laws is one of the modes pointed out by the statute 
by which the execution is executed and is not a new suit. It is an incident or an 
auxiliary’ of the judgment and a means of obtaining satisfaction of the same by 
reaching the defendant’s credit or property. As the garnishee must make his answer- 
in the court whence the execution issues, it alone has exclusive control over its 
process.” In Diebold Safe & Lock Co. v. Dunnegan, 135 Mo. App. 135, 115 S. W. 
1051, the court held that a change of venue was not allowable in a garnishment pro- 
ceeding, and that the issue raised in such a proceeding must be heard in the court 
where the judgment was rendered. All of the Missouri cases seems to be to the 
same effect. The construction thus given the statutes is not to be ignored in this court. 
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That a garnishment proceeding is not an independent action but is auxiliary to the 
original suit may be seen from other considerations. In one of the cases at bar, for 
instance, the original suit is now pending on appeal in the Supreme Court of Missouri. 
If on appeal the judgment should be reversed, this fact would determine the issue in 
the garnishment case that is now in this court. There would be nothing left here to 
determine if it should be held that the judgment in the original case was without 
foundation. 

This appeal in the main suit was taken without the giving of a bond. Now that 
the case is pending in the Supreme Court, suppose a bond should be filed and super- 
sedeas granted. How would we then proceed in this case? It is quite apparent that 
such a situation ought to stay the further progress of this garnishment proceeding. 

The same conclusion must be reached when we consider the character of any 
judgment that the court might render in the garnishment case. If the issue should 
be determined ‘in favor of the plaintiff and against the defendant, garnishee, the 
court would only be authorized to enter a judgment against the garnishee to the 
extent and in the amount of the judgment in the original case, provided it should 
be found that the garnishee had more money in its hands belonging to the judg- 
ment debtors than the amount of the debt. Section 1862, R. S. Mo. 1919. That 
situation could not arise in this case, but it might arise in a case of this nature. 

Suppose we turn to the procedure in such cases. Section 1852, R. S. Mo. 1919, 
provides that, 

“Whenever any property, effects, money or debts, belonging or owing to the 
defendant, shall be confessed, or found by the court or jury, to be in the hands of 
the garnishee, he may, at any time before final judgment, discharge himself, by 
paying or delivering the same, or so much thereof as the court shall order, to the 
sheriff, from all further liability on account of the property, money or debts so 
paid or delivered.” 

How would the garnishee avail itself of the privilege granted it under this 
statute, should the jurisdiction of the case be found in this court? 

If it be said that the cases here are to be litigated, then observe the statute in 
contested cases. Section 1865, R. S. 1919, provides that : . 

“Tf, upon such trial, it shall appear that property effects or money of the defendant 
are found in the hands of the garnishee, the court or jury shall find what property 
or effects, and the value thereof, or what money are in his hands, and unless he dis- 
charge himself, as provided in section 1852, by paying over or delivering the same 
to the sheriff, or unless he shall, within such time as the court shall direct, as pro- 
vided in section 1853, pay and deliver up such property, effects or money, or shall 
execute his bond for the paymerit or delivery thereof, then the court shall enter up 
judgment against the garnishee for the proper amount or value as found in money, 
and execution may issue forthwith to enforce such judgment.” 

From a reading of this section it will be observed that a final judgment cannot 
be rendered against a garnishee after trial, until the garnishee has been given an 
opportunity to discharge himself by delivering the property found to be in his hands 
to the sheriff. In the event of his failure so to do, the judgment would be entered. 

How is this-procedure to be observed in this court? 

These considerations, as well as others, indicate the dependency of the garnish- 
ment proceeding, upon the original action, and point to confusion and conflict if the 
cause is to be partly adjudicated in one court, and partly determined in another. 
Such a situation is not desirable, and, as we understand the matter, was not con- 
templated by the removal statute (section 28 of the Judicial Code [Comp. St. § 
1010]). 

III. The opinion of the Circuit Court in Baker v. Duwamish Mill Co., 149 F. 
612, upon which the garnishee relies herein, evidently is to be accounted for by the 
character of the garnishment proceeding in the State of Washington. The courts 
of that state have said this about the action: 

“A garnishment proceeding is neither more nor less than an action by the de- 
fendant against the garnishee for the use of the plaintiff.” 

See State ex rel. v. Superior Court, 67 Wash. 321, 121 P. 460; State ex rel. 
v. Wyman, 40 Wash. 443, 82 P. 875, 2 L. R. A. (N. S.) 568, 111 Am. St. Rep. 
915, 5 Ann. Cas. 775. 

The right of a change of venue is also recognized. State ex rel. v. Superior 
Court, 40 Wash. 443, 82 P. 875, 2 L. R. A. (N. S.) 568, 111 Am. St. Rep. 915, 
5 Ann. Cas. 775. 

TV. It seems to us that the Supreme Court of the United States has determined 
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this question in First Nat. Bank v. Turnbull, 16 Wall. 190, 21 L. Ed. 296, where 
it is said: 

“Conceding it to be a suit, and not essentially a motion, we think it was merely 
auxiliary to the original action, a graft upon it, and not an independent and separate 
litigation. A judgment had been recovered in the original suit, final procees was 
levied upon the property in question to satisfy it, the property. was claimed by 
Turnbull & Co., and this proceeding, authorized by the laws of Virginia, was 
resorted to to settle the question whether the property ought to be so applied. The 
contest could not have arisen but for the judgment and execution, and the satis- 
faction of the former would at once have extinguished the controversy between 
the parties. The proceeding was necessarily instituted in the court where the judg- 
ment was rendered and whence the execution issued. No other court, according 
to the statute, could have taken jurisdiction. It was provided to enable the court 
to determine whether its process had, as was claimed, been misapplied, and what right 
and justice required should be done touching the property in the hands of its officer. 
It was intended to enable the court, the plaintiff in the original action, and the 
claimant, to reach the final and proper result by a process at once speedy, informal, 
and inexpensive. That is was only auxiliary and incidental to the original suit is, 
we think, too clear to require discussion.” 

The motion to remand, therefore, will be sustained. 


HORTON v. EXETER INV. CO. (No. 19915.) 
(Supreme Court of Washington. Oct. 25, 1926.) 
250 Pacific Reporter, 29. 
INSURANCE. 

In action for breach of agreement to insure automobile against collision, evi- 
dence held to sustain finding that no contract to insure was made. 

(For other cases, see Insurance, Dec. Dig. § 103.) 

Department 2. 

Appeal from Superior Court, King County; Ronald, Judge. 

Action by Kenneth Horton against the Exeter Investment Company. 
judgment dismissing the action, plaintiff appeals. Affirmed. 

Reynolds, Ballinger & Hutson, of Seattle, for appellant. 

Fred G. Clarke and S. H. Steele, both of Seattle, for respondent. 

Main, J. By the complaint in this action it is sought to recover damages for 
the breach of an agreement to cover an automobile owned by the plaintiff with 
collision insurance. The cause was tried to the court without a jury, and resulted 
in findings of fact, conclusions of law, and a judgment dismissing the action, from 
which the plaintiff appeals. 

We see little in the case except questions of fact. The appellant was the owner 
of an automobile. The respondent was an insurance agent. The Automobile Un- 
derwriting Agency was an insurance broker. The Automobile Owners’ Inter-In- 
surance Association was an insurance company. W. J. Stephens was a licensed 
solicitor employed by the respondent, and was manager of its insurance department. 
J. H. Morris was a solicitor employed by the Automobile Underwriting Agency. 
Morris, as representative of the appellant, caused the Automobile Owners’ Inter- 
Insurance Association to issue a collision policy covering the automobile. There- 
after this policy was canceled. The check for the unearned premium was made 
payable to the appellant and delivered to Morris, who then applied to Stephens to 
write collision insurance upon the appellant’s automobile. Stephens informed Morris 
that in none of the companies represented by the respondent could collision insur- 
ance alone be written. Here as in many other respects the evidence is sharply con- 
flicting. The appellant and Morris testified that Stephens was informed that other 
policies on the automobile would be canceled, such as fire and theft, and they could 
be written by the respondent along with the collision. This Stephens denies. While 
the matter was in this uncertain state, the appellant had two accidents. For one the 
cost of the repairs was the sum of $31, for the other $848.43. It is these items which 
are involved in this action. The respondent claims that neither the appellant nor 
Morris at any time furnished it the necessary data upon which to write the policies, 
nor did he cancel other insurance which was necessary. The trial court found: 

That the data requested “was never furnished by the plaintiff or his solicitor to 
the said defendant or said W. J. Stephens; and that said automobile was never 


From a 
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covered for collision insurance by defendant or said W. J. Stephens by any binder 
form of insurance, and no premium for said insurance was ever paid by the plaintiff 
or his solicitor, either to defendant or the said W. J. Stephens for collision on 
plaintiff's said car.’ 

On the question of cancellation, the trial court found: 

“That said plaintiff, when requested by the said W. J. Stephens, failed to cancel 
said policies on said automobile for either fire and theft or liability, and that the 
said J. H. Morris, who claimed to be acting for plaintiff, wholly failed and neglected 
to cancel the policies of insurance on plaintiff’s said automobile for either fire and 
theft or liability, and that plaintiff's said automobile, during all the time between 
the application of plaintiff to the said W. J. Stephens for collision insurance on said 
car and the lst day of January, 1925, was not insurable for that purpose in any 
company represented by the defendant.” 

These findings are vigorously attacked as not being sustained by the evidence. 
But, after an attentive consideration of all the evidence, we are. not disposed to 
disturb them. 

Aside from this, out of the wealth of conflicting testimony there appear two 
distinct facts. One is that the respondent could not write collision insurance with- 
out writing other forms of insurance. The other is that there was, so far as we 
have been able to ascertain, no agreement between the parties as to the amount of 
fire and theft or liability that should be written in the event that the appellant ' 
cancelled his then policies. It would seem that this was a necessary term of the 
agreement, without which the appellant in no event could have been informed as to 
the amount of insurance to write. It would serve no useful purpose to review in 
detail and set off one against the other the conflicting testimony of the witnesses. 
Even though there was talk between the parties as to cancellation, the evidence fails 
to show that it reached that degree of certainty necessary to make a contract for 
which damages would arise from its breach. 

The judgment will be affirmed. 

Tolman, C. J., and Mitchell, Parker, and Mackintosh, JJ., concur. 


NORTH BRITISH & MERCANTILE INS. CO., Limited, v. SAN FRANCISCO 
SECURITIES CORPORATION. (No. 2484.) 
(Supreme Court of Arizona. Oct. 5, 1926.) 
249 Pacific Reporter 761. 
1. INSURANCE—GENERAL RULE IS THAT FAILURE TO STRICTLY 
COMPLY WITH EXPRESS WARRANTIES WILL AVOID POLICY. 


General rule is that express warranties in insurance policy are agreements in 
nature of conditions precedent, and failure to strictly comply with them will avoid 
policy. 

(For other cases, see Insurance, Dec. Dig. § 268.) 

2. INSURANCE. 

Insurance contract is construed most strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Forfeiture of policy will not be declared if under any reasonable theory of con- 
struction it can be avoided. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE. 

Policy expressly making statement of year model of automobile a warranty, and 
providing that policy should be void for misrepresentation of material fact, was not 
void for false statement as to year model unless it was a material fact. 

(For other cases, see Insurance, Dec. Dig. § 280.) 

5. INSURANCE—INSURER HELD REQUIRED TO SHOW: THAT WAR- 
RANTY AS TO YEAR MODEL OF AUTOMOBILE WAS “MATERIAL 
FACT OR CIRCUMSTANCE” TO AVOID LIABILITY, UNDER PRO- 
VISION FOR VOIDING POLICY. 

Where there was false statement of express warranty as to year model in auto- 
mobile policy, which provided that it should be void for misrepresentation of material 
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fact or circumstance, insurer must allege and prove that such warranty was “material 
fact or circumstance” to avoid liability. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 


6. INSURANCE—DELAY IN SERVING PROOF OF LOSS HELD NOT TO 
MAKE AUTOMOBILE POLICY VOID. 


Delay in serving proof of loss held not to make automobile policy void, in absence 
of express provision that it should be void in such case. 


(For other cases, see Insurance, Dec. Dig. § 539[5].) 


7. INSURANCE—IN SUIT, UNDER AUTOMOBILE FIRE AND THEFT POL- 
ICY, FOR LOSS BY FIRE, PLAINTIFF HELD NOT ENTITLED TO 
PENALTY AND ATTORNEY’S FEES (CIV. CODE 1913, PARS. 3440, 
3441). 

In suit under automobile fire and theft policy for loss by fire, plaintiff held not 
entitled to penalty and attorney’s fees, under Civ. Code 1913, par. 3441; policy not 
being of character described by paragraph 3440. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Superior Court, Yuma County; Fred. L. Ingraham, Judge. 

Action by the San Francisco Securities Corporation against the North British & 
Mercantile Insurance Company, Limited. Judgment for plaintiff, and defendant ap- 
peals. Modified and affirmed. 


Robertson & Campbell, of Yuma, and W. W. Hindman, of Los Angeles, Cal., for 
appellant. 


A. J. Eddy, of Yuma, for appellee. 


Locxwoop, J. On or about March 10, 1922, one A. H. McClure sold to Harmon 
Temple a certain Chalmers automobile, under a conditional sales contract. McClure 
on the same date sold the contract to the San Francisco Securities Company, a cor- 
poration, hereinafter called plaintiff. The latter immediately secured from the North 
British & Mercantile Insurance Company, Limited, hereinafter called defendant, an 
insurance policy, insuring plaintiff against loss by fire, theft, or pilferage of the car, 
in the sum of $800. April 6, 1922, the automobile was destroyed by fire and on June 
5th plaintiff mailed to defendant proofs of loss, which were received by the latter 
on June 6th. On April 6, 1923, plaintiff brought suit against defendant on the policy, 
and on May 19, 1925, the case having been heard by the court without a jury, judgment 
was entered against defendant for $800 with interest at 6 per cent. per annum from 
the 5th day of August, 1922, and for the further sum of $120 as damages and $350 as 
attorney’s fees, under the provisions of paragraph 3441, Civil Code, R. S. A. 1913. 
After motion for new trial was made and overruled defendant appealed to this court. 

There are three questions of law raised by the appeal, the first being that the in- 
surance policy was void because of a breach of warranty, it being alleged that the 
policy described the car in question as a 1918 year model, while in truth and in fact 
it was a 1915 or 1916 year model; second, that the proof of loss was not served on or 
delivered to defendant within 60 days after the fire, as provided by the policy of 
insurance; and, third, that, if plaintiff was entitled to recover anything, it was not 
entitled to either penalty or attorney’s fees under paragraph 3441, supra. 

[1] It is the contention of defendant that, where an insurance policy contains cer- 
tain statements of fact which are express warranties, these warranties are agreements 
in the nature of conditions precedent and must be strictly complied with, and, if they 
be not so complied with, the policy is void. Taken as a general statement of law, this 
is correct. McKenzie v. Scottish Union & Nat. Ins. Co., 112 Cal. 548, 44 P. 922; AEtna 
Life Ins. Co. v. France, 91 U. S. 510, 23 L. Ed. 401; Kenney v. Franklin Fire Ins. Co. 
(Mo. App.) 247 S W 249; Felakos v. A=tna Ins. Co. (N. J. Sup.) 119 A. 277. 

{2, 3] The rule, however, is a harsh one, and especially so in contracts of insur- 
ance. These are always prepared by the insurer, are carefully framed in its interests, 
and seldom fully understood or even read in the entirety by the insured. In the vast 
majority of cases even the statements of fact made therein are suggested by the agent 
of the insurer. It is of course true that ignorance of the law excuses no man and a 
party is presumed to read and understand the contract he signs, but because of the 
facts and conditions to which we have referred above, it is practically a universal 
rule of construction that an insurance contract is construed most strongly against the 
insurer. 32 C. J. 1152. It is also the rule of law that a forfeiture of a policy will 
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never be go if under any reasonable theory of construction it can be avoided. 
32 C. J. 1296. 

[4] There are two clauses in the insurance contract in the case at bar which bear 
on this question. We quote them as follows: 

“The following are statements of fact known to and warranted by the assured to 
be true, and this policy is issued by the company relying upon the truth thereof. * * *. 
The following is the description of the automobile: Model year 1918. * * * 

“This policy is made and accepted subject to the provisions, exclusions, conditions, 
and warranties set forth herein or indorsed hereon. * * * The assured’s occupation 
or business where the subject of this insurance is used in connection therewith, the 
description of the automobile insured * * * as set forth and contained in this policy, 
are statements of facts known to and warranted by the assured to be true, and this 
policy is issued by the company relying upon the truth thereof. * * * This entire policy 
shall be void if the assured has concealed or misrepresented any material fact or cir- 
cumstances concerning this insurance or the subject thereof. * * *” 

It will be seen by these quotations that, while the statement of the year model 
of the automobile is expressly made a warranty, and defendant issued the policy relying 
upon the truth thereof, it does not expressly state that the policy shall be void for 
the failure of any warranties. On the contrary, it says that it shall be void if 
there has been a concealment or misrepresentation of any material fact or circumstances 
concerning the insurance. We think that with policies of this nature the law is well 
stated in the case of Phoenix Assurance Co. of London v. Munger Imp. Cotton M. M. 
Co., 92 Tex. 297, 49 S. W. 222. We quote therefrom: 

“A warranty in an insurance contract is a statement made therein by the assured 
which is susceptible of no construction other than that the parties mutually intended 
that the policy should not be binding unless such statement be literally true. * * * We 
come then to look to the instrument to determine whether its terms are such as to 
demand the finding of such intent therefrom. In the first part of this contract, * * * 
we find numerous statements by the assured. * *°* Without so deciding, we may here 
assume that from the mere reference to them as the assured’s warranties the legal 
conclusion would ordinarily follow that, the parties having used a technical term and 
being presumed to have understood its legal meaning, intended to make the binding 
force of the policy dependent upon the absolute truth of each statement. This would 
have been a severe contract upon the assured, for it would have left him without 
insurance if any statement, however unimportant, were not literally true. * * * Assum- 
ing that the company wished to deal fairly, that the assured really desired insurance, 
and that they both understood the technical meaning of the word ‘warranty,’ it is but 
rational to suppose that they would not wish to take the chance of the courts holding 
that they, by the use of that term, intended to leave the property uninsured in case 
either of such statements were or should turn out to be not exactly as represented. 
The next and most natural thing would have been to insert some such stipulation as 
that above quoted, avoiding the policy if the assured had misrepresented any ‘material 
fact or circumstance,’ thus showing that they did not wish to be understood as having 
previously used the word ‘warranty’ in its technical sense; i. e., did not intend to be 
understood as having agreed that the policy should be of no effect if any of the pre- 
ceding statements should be untrue in some immaterial particular. * * *” 

The policy in the case from which we have just quoted contains the provision: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
* * Fd material fact or circumstances concerning this insurance, or the subject 
thereof,” 

—which is in substance the same as that contained in the policy in the case at bar. 
So also in the case of A=tna Ins. Co. v. Simmons, 49 Neb. 811, 69 N. W. 125, the court 
says: 
“In the case at bar the application and the policy issued in pursuance thereof must 
be read and construed together; and, since the application recites that every statement 
made therein by the assured is a warranty, and the policy provides that it shall be 
void if the assured had concealed or misrepresented any material fact concerning the 
insurance, we conclude that at least a doubt exists as to whether the contracting 
parties intended that each statement made by the insured in his application should be 
a warranty, and accordingly hold that the statements made by the insured in his appli- 
cation were representations, and not warranties. If it had been the intention of the 
parties that every statement made by the insured in his application should be a war- 
ranty, then it was wholly unnecessary to provide in the policy that it should be void 
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if the assured made any false representation as to a fact material to the insur- 
ance. * * *” 


In Del. Ins. Co. of Phila. v. Harris, 26 Tex. Civ. App. 537, 64 S. W. 867, we find 
the following language: 

“Where, however, there is language in the contract which will warrant the in- 
ference that a forfeiture will not be insisted upon where the statements, though false, 
are not material to the risk, the courts will construe such statements as representatio 
and will not forfeit the policy unless material to the risk. There are provisions o 
the contract under consideration which would make the statements made by the in- 
sured in his application warranties, were it not for another provision of the policy 
which is as follows: ’This entire policy shall be void if the insured has concealed 
or misrepresented in writing or otherwise any material fact or circumstance concern- 
ing this insurance or the subject thereof.’ * * * We therefore conclude that the state- 
ments made by the insured and relied on as grounds of forfeiture were not warranties, 
but representations. The inquiry then is whether or not the statements were untrue 
in such material particulars as to annul the policy. * * *” 

So also in Eddy vy. Hawkeye Ins. Co., 70 Iowa, 472 30 N. W. 808, 59 Am. Rep. 
444, the policy contained this clause: 

“That the basis of this contract is the said application and obligation, which shall 
be deemed and taken as a part of this policy, and as a warranty on the part of the 
assured, and any false or untrue answers or statements therein, material to the hazard 
of the risk, shall render this policy null and void. * * *” - 

And the court held that, in order to void the policy, it must appear that the allegel 
false statement was not only false but material. 

In, Waterbury v. Dak. F. & M. Ins. Co., 6 Dak. 468, 43 N. W. 697, the policy 
contained this provision: 

“It is expressly agreed that the application of even number herewith, on file in 
the office of this company, shall be considered a part of this contract, and a warranty by 
the assured, and to which application reference is here made for a more particular 
description of said property insured; and any false representation by the assured of 
his interest in the property, the condition, situation, or occupancy: of the property, 
or omission to make known every fact material to the risk, * * *’ should render the 
policy void. 

The court held: 


“When the policy refers to the application, and adopts it as part’ of the insurance 
contract, the statements in the application, relative to the situation, use, and character 
of the risk, have the same force and effect as if written on the face of the policy, and 
are to be considered warranties, unless from the language used it is evident that the 
parties did not intend them to operate as warranties, but as representations. * * * In 
the absence of statutory provisions to the contrary, the well-settled law of insurance 
is that a warranty is in the nature of a condition precedent, whereby the assured 
stipulates for the absolute truth of the statement made, or the strict compliance of 
some promised line of conduct, on penalty of his forfeiture of his rights to recover, 
entirely without regard to the question of materiality to the risk. * * * The harshness 
of this doctrine has been frequently recognized, but, as it was held to be founded in 
the contract of the parties, the courts have adhered to it, and have felt themselves 
powerless to relieve against it, except in the. interpretation of the contract itself. 
Having indemnity for its object, the contract is construed liberally to that end; and 
no rule is better settled, or more imperative and controlling, than that it is to be in- 
terpreted liberally in favor of the assured, so as not to defeat, without a plain neces- 
sity, the indemnity, which, in making the insurance, it was his object to secure. So 
where doubt exists as to whether a warranty or a representation is intended, and the 
language is susceptible of both interpretations, it will be held to be a representation 
so as to allow the assured to take advantage of its immateriality or its substantial 
truth.” 


See, also, Redman v. Hartford Ins. Co., 47 Wis. 89, 1 N. W. 393, 32 Am. Rep. 751; 
Garcelon v. Ins. Co., 50 Me. 580. 


[5] We are therefore of the opinion, construing the various clauses of the con- 
tract above quoted together, that a false representation of fact contained therein, 
even though it was charatterized as a warranty, did not void the contract unless it was 
of a “material fact or circumstance.” It was of course necessary for defendant, 
under this state of the law, to both allege and prove that the false representation was 
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! 
material. This it has utterly failed to do, and we cannot on this appeal supply, the 
omission. 

[6] The second objection is that the proof of loss was not served within 60 days. 
The policy on this point reads as follows: 

“In the event of loss or damage the assured shall give forthwith notice thereof 
in writing to this company; and within sixty days after such loss, unless such time is 
extended in writing by this company, shall render a statement to this company signed 
and sworn to by the assured, stating the place, time, and cause of the loss or dam- 
age. * ” 

There is no express provision in the policy to the effect that it shall be void in 
case such proof has not been made within the 60 days aforesaid. There are many facts 
appearing in the record tending to show that the defendant had waived the provision 
requiring proof of loss to be made in 60 days. We need not, however, consider this, 
for we have recently held in the case of Watson et al. v. Ocean Accident & Guar. Co., 
Limited, 27 Ariz. ——, 238 P. 338, referring to the question of whether or not a 
policy i is forfeited for failure to give notice within the time required therein: 

ut, where there is no such express provision in the policy, the failure to make 
proof in the time required thereby merely postpones the time of bringing suit, and, if 
notice and proof are subsequently served, the insured may recover, provided, of 
course, the time specified in the policy within which the action may be brought has not 
expired”—citing cases. 

[7] When, however, it comes to the question of damages and attorney’s fees, 
the Let of the defendant has been sustained by this court in the case of Pa. F 
Ins. Co. v. Johnson, 27 Ariz. ——, 237 P. 634, wherein we say: 

“We are of the opinion that the ‘loss’ referred to in paragraph 3441, supra, refers 
fo a fire loss under the regular fire insurance policy required by paragraph 3440, 
R. S. A. 1913 (Civ. Code), and not to a loss incurred by insurance not ordinarily 
known as fire and marine. The loss in question obviously was not one of that class, 
and the penalty and attorney’s fee was improperly allowed.: Just why the Legislature 
should limit this recovery to the particular class of business which it did, we cannot 
say, but any change in the law must be made by it and not by us.” 

While the loss in this case was by fire, it was not under a policy of the character 
prescribed by paragraph 3440. Such being the case the damages and attorney’s fees 
were not provided for by statute, and should not have been allowed by the court. 

The judgment is therefore modified by striking therefrom the penalty and attor- 
ney’s fee allowed therein, and, as modified, is affirmed. Defendant will recover its 
costs herein. 

McAlister, C.J., and Ross, J., concur. 


DI FRANCESCO v. ZURICH ee ns & LIABILITY INS. 
imited. 
(Supreme Court of Errors of Connecticut. Oct. 18, 1926.) 
134 Atlantic Reporter 789 
1. INSURANCE. — 


Failure to give insurer against automobile accidents prompt written notice as 
required by policy ceases to be defense if waived. 

(For other cases, see Insurance, Dec. Dig. § 555.) 
2. INSURANCE. : ; : ; ’ y 

Evidence that adjuster of insurer against automobile accidents induced insured’s 
husband to secure evidence and that its attorney defended action against insured held 
to warrant finding that insurer waived written notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 
4, INSURANCE. ; : ; ; 

Adjuster of insurer against automobile accidents, who was given oral notice of 
accident, and acted thereon, so that insurer was not prejudiced, held to have authority 
to waive written notice of accident. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 
5. INSURANCE. 

Insurer’s adjuster or attorney, who performed services .for one insured against 
automobile accident, not subject to reasonable explanation unless insurer waived 
written notice of accident, cannot annul waiver by mere denial of waiver. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 
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6. APPEAL AND ERROR. 


If charge could have been made which would support the verdict, court is pre- 
sumed to have so charged, where charge is not in the record. 


(For other cases, see Appeal and Error, Dec. Dig. § 928[1].) 
Appeal from Superior Court, New Haven County; John R. Booth, Judge. 


Action by Maria Di Francesco against the Zurich General Accident & Liability 
Insurance Company, Limited, on a policy of insurance against liability for loss by a 
~~ person. Verdict and judgment for plaintiff for’ $6,128, and appeal by defendant. 

o error. 

Philip Pond and Arthur W. Chambers, both of New Haven, for appellant. 

Walter J. Walsh and John J. Sullivan, Jr., both of New Haven, for appellee. 

Curtis, J. The record discloses that there was no controversy as to the follow- 
ing facts: The plaintiff, on March 24, 1923, was insured by a policy of the defend- 
ant, wherein it agreed to indemnify her against loss from the liability imposed by 
law upon her for damages on account of bodily injuries accidentally suffered or 
alleged to have been suffered by any person as a result of the ownership, maintenance, 
or use of the automobile then owned by her. The policy further provided that the 
defendant was to give prompt and efficient service (a) in investigating cases of 
bodily injuries or death or of damage to property of others coming within agree- 
ments I and II of the policy; (b) in conducting negotiations for the settlement of or 
in contesting any claims made on account of such cases of bodily injuries or death, 
or of damage to property of others; and (c) in defending any suit brought to recover 
damages on account of such cases of bodily injuries or death, or of damage to 
property of others, unless or until the company may elect to effect a settlement of 
such suit, and to pay in addition to damages all expenses incurred by the company 
for investigation, negotiation or defense, all costs taxed against the assured in any 
JO JUsUIYDe}e UO Sadieyo wntweId {je ‘Auedwod 34} Aq papuesep sSurpsac0id [esa] 
appeal bonds required in all such legal proceedings, and all interest accruing after 
entry of judgment, and to reimburse the assured for the cost of such immediate surgical 
relief as shall be imperative at the time of the accident. 

On March 24, 1923, the husband of the plaintiff was driving her automobile on 
a highway in West Haven, and one Lottie Kolinsky was at the same time and place 
severely injured by being struck by an automobile, which she claimed to have been 
this automobile of the plaintiff. 

On May 7, 1923, Lottie Kolinsky brought an action against this plaintiff for 
damages for such injury, alleging that the servant of the plaintiff driving her car 
negligently injured her while she was in the exercise of due care. The plaintiff denied 
these allegations. Upon the trial Lottie Kolinsky recovered a verdict upon which 
was entered judgment for $4,500. From the judgment the plaintiff herein (defendant 
in the other action), on advice of her counsel, appealed the action to.the Supreme 
Court of Errors, which court affirmed the judgment. By the terms of the judgment 
the plaintiff was obliged to pay to Lottie Kolinsky the sum of $4,500 with .interest 
thereon from the 18th day of December, 1924, together with the costs, and to pay 
other expenses incurred in such‘action—in all amounting to about $6,000. 

The defendant refused to pay the plaintiff the amount of her obligation to Lottie 
Kolinsky, and others arising upon the trial and judgment, because of her failure to 
comply with the special conditions contained in the policy, in a portion of paragraph 
3 of the general conditions, upon the performance of which the undertaking of the 
defendant was dependent. 

{1] It is dbvious under the admitted facts that the failure to give the defendant 
a written notice of a situation as to which its local agent and adjuster was given 
oral notice and acted thereon did not prejudice the defendant. The failure to give 
the defendant a “prompt written notice’ was a defense under certain conditions, but 
such failure can cease to be a defense if waived as is here claimed. 

[2] The plaintiff offered evidence from which the jury could reasonably have 
found that these facts were proven: The husband of the plaintiff was driving her 
automobile in question on Saturday evening, March 24, 1923, and found Lottie 
Kolinsky lying in a highway in West Haven in an injured condition, and took her 
in the car to the New Haven hospital; and on the following Monday he told the 
general insurance agents representing the defendant in New Haven about his finding 
the girl and taking her to the hospital, and that the agents said, “Nobody makes a 
claim,” and “Anything happen I will let you know.” The husband was arrested about 
April 16th for reckless driving on March 24th, and the case was continued in the 
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West Haven town court until April 30th, when the case was tried. At the trial Mr. 
Roche, the adjuster of the defendant, was present, and at his request the husband 
went, after the trial, to Mr. Roche’s office and told him what he claimed happened 
on March 24th, and Mr. Roche wrote it on paper and the husband signed it, and 
Mr. Roche also wrote on this paper, which was for the husband to sign, “I under- 
stand fully that the Company is accepting the report with a full reservation of its 
rights regarding failure to report an accident,” and also, “I will inforrn my wife 
accordingly, as the car and insurance policy are in her name. No claim for damages 
has been made as yet.” The husband did not understand the words so written, and 
did not inform his wife about those words. Mr. Roche asked the husband to look 
for witnesses, and he did so, and took two to Mr. Riche’s office. He also took Mr. 
Roche several times to Terrace avenue, where the Kolinsky girl was found. 

Mr. Roche was also present at the trial of the husband in the court of common 
pleas for reckless driving upon appeal from the West Haven court. In the trials 
of the husband for reckless driving in which he was found guilty, the evidence pro- 
duced against him must have been in substance that which produced the verdict for 
Lottie Kolinsky against the plaintiff as above mentioned. When the papers were 
served on the plaintiff in the Lottie Kolinsky case, on May 17th, 1923, the husband 
took the papers to Mr. Roche who said, “All right; we will take care of it.” 

The following facts were not contested by the plaintiff: On June 5, 1923, after 
the Kolinsky suit was instituted against the assured and while the latter was still 
denying the occurrence of the accident, the insurer’s adjuster wrote to the assured 
(Exhibit P) as follows: 

“We are entering our appearance in the above-named action, returnable the first 
Tuesday of June in the superior court, New Haven county, to avoid any default. By 
so doing we are not admitting any liability for the affair, or entering into any obliga- 
tion on account of your violation of the policy contract. It is shown in the trial 
that you had knowledge of this accident and failed to report in accordance with the 
policy contract, we shall expect you to pay any judgment entered against you.” 

On September 5, 1923, while the assured was still denying the occurrence, the 
insurer’s attorney, who had entered his appearance, wrote (Exhibit S): 

“We have entered appearance in this case and are proceeding on the theory that 
you are in no way involved in the accident of March 24, 1923, other than taking the 
injured person to the hospital. We have your complete denial, in statement form, 
that your car did not hit the injured. We take the liberty of again advising you that 
should it be shown and proven at the trial that you are responsible for the accident, 
we shall feel that you have violated your policy contract, and shall further expect 
you to pay any judgment rendered against you. In other words, a judgment against 
you in this case will convince us that you have not extended to us your full co- 
operation.” 

The plaintiff claims that under these facts, and under the other facts in evidence, 
the jury could have reasonably found that the defendant has had all the benefit that 
it could have obtained had the plaintiff made strict compliance with the provision for a 
written notice, and that by electing to act on such oral notice as was given to and 
received by the local agent and adjuster, the jury could reasonably have found that 
defendant has waived the right to a written notice. We think this claim fully sup- 
ported if the jury found these facts, as they well might have. 

{3] In this connection the case of Eaton v. Globe & Rutgers Ins. Co., 227 
Mass. 354, 116 N. E. 536, states the law as follows: 

“While ‘waiver is the intentional relinquishment of a known right, it is also a 
question of fact which may be established by direct evidence, or can be inferred 
from the circumstances which in the cases at bar include the declarations and conduct 
of the defendants and their authorized agent or agents.” People’s Fire Ins. Co. v. 
Pulver, 127 Ill. 246, 20 N. E. 18; Cahill v. Royal Ins. Co., 94 Conn. 118, 108 A. 544; 
Germania Ins. Co. v. Pitcher, 160 Ind. 392, 64 N. E. 921, 66 N. E. 1003; Searle v. 
Insurance Co., 152 Mass. 263, 25 N. E. 290; Cooley, Briefs on Insurance, vol. 3, p. 
2459 et seq. 

{4] The authority of an adjuster of an insurance company to waive compliance 
with the conditions of a policy is determined, under the facts in the present case, 
by the holding in Dwelling House Ins. Co. v..Dowdall, 159 Ill. 179, 42 N. E. 606. 

The plaintiff claims that the jury might, have found that the adjuster of the 
defendant became acquainted with all the facts that the plaintiff could have disclosed 
‘in a written notice, and that he thereafter requested and induced the plaintiff’s hus- 
band to secure evidence for him relevant-to the defense of the Kolinsky case, and that 
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later the defendant’s attorney took part in the defense of that case, and that such 
conduct is not explicable upon any ground other than that the company did not intend 
to rely upon the breach of condition claimed, and further, that the attempt of the 
defendant by the conduct of the adjuster on June 5th and the attorney on September 
5th, to annul the waiver already completed, was ineffective. 

The jury might reasonably have found these facts, and, if the jury so at the 
verdict rendered must have followed. Lee v. Casualty Co., 90 Conn. 202, 96 A. 952; 
Cahill v. Royal Ins. Co., 94 Conn. 118, 108 A. 544; London & L. Ind. Co. v. Cosgriff, 
144 Md. 660, 125 A. 529 

[5] As to the conduct of the adjuster and attorney on June 5 and aectaiies S 
1923, which is claimed to negative a voluntary relinquishment of reliance upon a 
condition of the policy, it is enough to say that when an adjuster or an attorney of an 
insurance company has performed services for an insured which have no reasonable 
explanation except upon the ground that the company has waived any claim that the 
insured has failed to perform a condition of the policy, he cannot annul the effect 
of such conduct by a statement that it has not produced that result. That is this case. 

[6] The charge of the court does not appear in the record; if under the evidence 
a charge could have been made which would support the verdict, the court is to be 
assumed to have correctly so charged. 

There is no erorr. 

The other judges concurred. 


INSURANCE CO. OF NORTH AMERICA et al. v. FOLDS. (No. 17163.) 
(Court of Appeals of Georgia, Division No. 2. Sept. 17, 1926. Rehearing 
Denied Sept. 29, 1926.) 

135 Southeastern Reporter 107 
(Syllabus by the Court.) 

1. EXCEPTIONS, BILL OF—ORDER GRANTING NEW TRIAL, UNLESS 
PLAINTIFF WRITES OFF SPECIFIED SUM BY NAMED DATE, DOES 
NOT BECOME FINAL JUDGMENT UNTIL DATE NAMED, AS RE- 
SPECTS TIME FOR PRESENTING BILL OF EXCEPTIONS. 


Where the trial judge, upon the hearing of a motion for new trial, passes an 
order providing that the “same be sustained unless the plaintiff writes off of the 
verdict and judgment the sum of $200 recovered as attorney fees by February 25, 
1926, in which event said motion for a new trial is overruled and a new trial denied,” 
such order is conditional, and does not become a final judgment until the expiration 
of the period within which such sum may be written off by the plaintiff, or until 
in the meantime such sum is written off; and a bill of exceptions presented by the 
defendant within 30 days from the time of the writing off of such sum by the plaintiff 
is not subject to be dismissed upon the ground that it was not presented within 30 
days from the date of the original decision or judgment complained of. Olds v. Olds, 
140 Ga. 400, 78 S. E. 902; Clark v. Ganson, 144 Ga. 544, 87 S. E. 670; Ga. Ry. & 
Power Co. v. Kelly, 150 Ga. 698, 105 S. E. 300. 


(For other cases, see Exceptions, Bill of, Dec. Dig. § 41[5].) 


2. INSURANCE—WHERE AGREEMENT FOR APPRAISAL OF LOSS SUS- 
TAINED IS ENTERED INTO BY PARTIES, LEGAL COMPLETION OF 
APPRAISAL AND VALID AWARD THEREUNDER BECOME CONDI- 
TION PRECEDENT TO INSURED’S RECOVERY. 


While it has been held by the Supreme Court, in dealing with the identical pro- 
vision of the policy now under consideration, providing for an appraisement of the 
amount of loss sustained, that an award under such provision does not constitute a 
condition precedent to recovery on the part of the insured, where the insurer takes no 
steps to require an appraisal and does not appoint an appraiser, but, on the contrary, 
fixes for himself and declares the only amount which will be allowed the insured 
as the amount of the loss sustained by him (Atlas Assurance Co. v. Williams, 158 
Ga. 421, 123 S. E. 697), still, where, as in the instant case, an agreement for the 
appraisal of the loss sustained is entered upon by the parties to the contract of 
insurance, the legal completion of the appraisal and a valid award thereunder become 
a condition precedent to a recovery by the insured. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 
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3. INSURANCE—AGREEMENT FOR APPRAISAL AND ADJUSTMENT OF 
DIFFERENCES TOLLS LIMITATION PROVIDED BY POLICY, WHICH 
DOES NOT RUN DURING PENDENCY OF APPRAISEMENT PRO- 
CEEDING. 

Where a policy of insurance provides that no action thereon shall be maintain- 
able, unless commenced within 12 months next after the happening of the loss, and 
the parties enter into such an agreement for the appraisal of the loss, the agreement 
to thus adjust their differences tolls the limitation provided in the contract, and the 
period of limitation does not run during the pendency of the appraisement proceeding. 


(For other cases, see Insurance, Dec. Dig. § 622[4].) 


4, INSURANCE—AWARD SUED ON HAVING BEEN ADJUDGED INVAL- 
ID, IT CANNOT FIX AMOUNT DUE UNDER POLICY AS BASIS 
FOR ACTION; WHERE AWARD WAS ADJUDGED INVALID, SUIT 
ON POLICY INDEPENDENT OF AWARD, IN ABSENCE OF ALLE- 
GATION THAT INSURER REFUSED TO PROCEED FURTHER WITH 
APPRAISEMENT, HELD NOT MAINTAINABLE. 

Where a suit is brought against an insurance company for loss occasioned by the 
destruction of an automobile, based as to the amount sued for, on an alleged award 
made by appraisers as provided for by the terms of the policy, and it appears from 
the petition that the proceeding for appraisal had been jointly entered upon by. agree- 
ment of the parties, but that, owing to the illegal appointment of an umpire, the award 
made thereunder was invalid (Philadelphia Underwriters v. Folds, 156 Ga. 773, 120 
S. E. 102), and a demurrer is properly sustained to the allegations of the petition 
claiming liability by virtue of such illegal award, in the absence of any allegation that 
the defendant refused to permit the appraisement to be legally completed and a valid 
award made thereunder, it is error to allow the suit to be maintained as an action 
based on the policy, prior to and independently of a valid award. The award sued 
on having been adjudged by the Supreme Court to be invalid, it cannot fix the 
amount due under the policy as a basis for an action. The proper procedure would 
have been to complete the pending appraisement proceeding, which had been jointly 
entered upon, after having obtained a properly appointed umpire, and base the amount 
sued for under the policy upon the award thus obtained. A suit based upon the policy 
itself independently of an award fixing the amount due thereunder, which was the 
status in which the case was left under the ruling of the trial judge, in the absence 
of any allegation that the company refused to proceed further with the appraisement, 
could not be maintained. The court erred, after properly sustaining the demurrer 
to the petition, in not dismissing it. 

(For other cases, see Insurance, Dec. Dig. §§ 574[5], 612[3].) 

Error from: City Court of Carrollton; Leon Hood, Judge. 

Suit by W. L. Folds against the Insurance Company of North America and 
others. Judgment for plaintiff, and defendants bring error. Reversed. 

Smith, Hammond & Smith, of Atlanta, and Boykin & Boykin, of Carrollton, 
for plaintiffs in error. 

Smith & Taylor and Smith & Millican, all of Carrollton, for defendant in error. 

Jenkins, P. J. [1-4] This was a suit on a contract of insurance for the loss 
by fire of an automobile. The plaintiff, under the terms of the contract, undertook 
to fix and determine the amount of the loss by an appraisement proceeding provided 
for by the terms of the policy. The plaintiff having selected an appraiser, and the 
defendant having selected an appraiser, and these appraisers being unable to agree 
upon an umpire, the plaintiff procured the appointment of an umpire by the judge 
of the superior court of Carroll county, and, after an award had been made, signed 
by the appraiser selected by the plaintiff and by the umpire, the defendant brought its 
exceptions to this court upon the ground that the umpire was illegally appointed, in 
that the loss occurred in the county of De Kalb and that the superior court of 
Carroll county, where the insured lived and where the policy was issued, was un- 
authorized to appoint such umpire. Upon the question being certified by this court 
to the Supreme Court (156 Ga. 773, 120 S. E. 102), it was held by the Supreme Court 
that the appointment of the umpire was illegal and unauthorized, but it was further 
adjudged by that court that the illegal appointment did not constitute such a judg- 
ment as could be reviewed by bill of exceptions. In conformity with this ruling the 
writ of error was discussed by this court, after which a suit specifically based upon 
the award was brought in Carroll county, setting forth the history of the prior 
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appraisement proceeding, and apparently grounded also upon a liability under the 
contract itself. The defendant demurred to the allegations setting forth the appraise- 
ment proceeding upon the ground that it had been adjudicated that this proceeding 
was invalid. The court sustained this demurrer and struck all such allegations, except 
in so far as they might be relevant to show that the contractual limitation in the 
insurance contract providing that suit thereon must be brought within 12 months 
from the date of the loss had not barred the action on the policy, but refused to 
dismiss the petition and allowed the suit to continue as an action based on the policy, 
independently of any award, except in so far as the proceeding might have kept the 
suit from becoming barred. The defendant excepted pendente lite to this judgment 
refusing to dismiss the petition, and the case proceeded to trial, resulting in a verdict 
for the plaintiff. The defendant moved for a new trial, and, upon its motion being 
overruled, brought the case here for review. 

Judgment reversed. 

Stephens and Bell, JJ., concur. 


RAYMOND v. AUTO OWNERS’ INS. CO. et al. (No. 108.) 
(Supreme Court of Michigan. Oct. 4, 1926.) 
210 Northwestern Reporter 247 
1. REFORMATION OF INSTRUMENTS. 

Reformation of insurance policy procured by dealer agent for purchaser of auto- 
mobile to make it cover liability for personal injuries and property damage held 
warranted by evidence. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 45[14].) 

3. INSURANCE. 

ane insurance company held bound by acts of subagent acting for agent 
dealer. 

(For other cases, see Insurance, Dec. Dig. § 87.) 

4. INSURANCE. 

Seller of automobile in taking application for insurance thereon acts as agent of 
insurer, not of insured. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

j Appeal from Circuit Court, Kalamazoo County, in Chancery; George V. Weimer, 
udge. 

Suit by George F. Raymond against the Auto Owners’ Insurance Company and 
others. Decree for plaintiff, and defendants appeal. Affirmed. 

Argued before the Entire Bench. 

Brown & Kelley, of Lansing, for appellants. 

Frank F. Ford, of Kalamazoo, for appellee. 

Crark, J. Plaintiff, residing at Galeburg, bought of R. E. Fair, a Ford dealer 
at Kalamazoo, a Ford sedan on installment contract. Orson Fair, a salesman and 
agent of the dealer, made the sale. The contract required that the buyer provide 
insurance covering fire, theft, and collision, agreeable to the requirements of First 
Bond & Mortgage Company, to whom the dealer assigned the contract, the policy to 
accompany the contract. The dealer was an agent of the defendant Auto Owners’ 
Insurance Company to solicit insurance. The First Bond & Mortgage Company had 
a verbal understanding with defendant insurer relative to insuring cars as to fire, 
theft, and liability, covered by contracts which it held. But of that the insurer’s 
secretary testified that, while the First Bond & Mortgage Company was not in the 
insurance business as such, still, “they could make application of any kind that the 
person is willing to pay for, yes, sir. They were just agents.” 

But it was agreed and understood by and between plaintiff and the salesman at 
the time of sale that plaintiff was to have what is called full coverage, not only as 
regards fire, theft, and collision, but also personal injury, property damage, and 
defense of suit usual in form and amount. This is not disputed. With the down 
payment plaintiff paid the amount required of him for such insurance. Plaintiff did 
not sign an application for insurance, but this was not here required, imperatively, 
by the defendant insurance company. The First Bond & Mortgage Company applied 
in plaintiff’s name to defendant insurer for the policy, but by mistake of either the 
dealer or his assignee, or both, agents of the insurer, the application was for fire, 
theft, and collision insurance only, and the policy was issued accordingly to protect 
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both plaintiff and the assignee of the contract. The amount paid for the insurance 
was spread over the three items. The policy was held by the assignee. Plaintiff 
did not know of the mistake. Within a few days his car was in collision with another 
car, resulting in judgments against him for personal injury and property damage, 
and liability for costs of defense of suit, aggregating nearly $3,000, a part of which 
plaintiff satisfied, most of which is unpaid. Defendant insurer stood on the policy 
as issued, and refused plaintiff's claims in this regard. Soon after the accident, 
defendant itself learned of the mistake. It cancelled the policy, and for the same 
premium issued a new policy, giving plaintiff the protection he had bargained for, 
but the second policy was dated after the accident. 

This bill was filed to reform the contract and fix liability thereunder. Plaintiff 
had decree. Defendant has appealed. 

{1, 2] Plaintiff, ignorant of the policy as actually issued, believed, as he had a 
right to, that he had the protection bargained for. Defendant issued the policy, of 
course, according to the application. But its agent or agents made a mistake in the 
application. A court of equity has power to reform the contract to make it conform 
to the agreement actually made. The facts require the exercise of that power. A 
controlling case is Ovavez vy. Patrons’ Mutual Fire Insurance Company, 233 Mich. 
305, 206 N. W. 503. 

[3, 4] In these sales on instaliments, as arranged by the dealer, his assignee, 
and the insurer, selling insurance was an incident to selling a car. The insurer here 
must have known that the dealer in conducting at Kalamazoo his business of selling 
cars and insurance necessarily employed subagents or salesmen, and the insurer is 
therefore bound by the acts of the subagent Orson Fair in selling this insurance to 
plaintiff just as fully as it would have been bound if its agent R. E. Fair had himself 
made the sale. 14 R. C, L. 875. Fair, with respect to insurance, was the agent ‘of 
the insurer, yp of insured. Ames v. Auto Owners’ Insurance Company, 225 Mich. 
44, 195 N. 

[5] cai in its brief the insurer foreshadowed the defense that in any event 
this suit was prematurely brought. We presume it was intended to urge that until 
plaintiff had paid the judgments, costs, and expenses of suit he may not recover, if 
the contract of insurance is of indemnity rather than of liability (Griffin v. General 
Casualty & Surety Company, 231 Mich. 642, 204 N. W. 727), but, as the question 
is not briefed, we treat it as abandoned. 

No other question requires discussion. 

Decree affirmed. Costs to plaintiff. 

Bird, C. J., and Sharpe, Snow, Steere, Fellows, Wiest, and McDonald, JJ., concur. 


FIRST STATE BANK OF O'DONNELL et al. v. FIDELITY UNION FIRE 
INS. CO. (No. 854-4583.) 
(Commission of Appeals of Texas, Section A. Oct. 14, 1926.) 
287 Southwestern Reporter 50 
2. INSURANCE—RECOVERY ON FIRE POLICY ISSUED PURCHASER OF 

SECONDHAND AUTOMOBILES IS NOT DEFEATED BY HIS FAIL- 

URE TO RECEIVE COLLECTOR’S RECEIPT FOR LICENSE FEE OR 

TO FILE BILLS OF SALE (VERNON’S ANN. PEN. CODE SUPP. 

1922, ARTS. 161734e, 161734f). 

That requirements of Vernon’s Ann. Pen. Code Supp. 1922, arts. 161734e, 
161734f, providing for collector’s receipt for license fee and filing of bills of a 
were not observed in sale of secondhand automobiles, does not defeat recovery by 
purchaser on fire policy issued to him. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 
~ Certified Questions from Court of Civil Appeals of Seventh Supreme Judicial 

istrict. 

Suit by the First State Bank of O’Donnell and others against the Fidelity Union 
Fire Insurance Company. On certified questions by the Court of Civil Appeals. 
Questions answered. 

ckhart & Garrard, of Lubbock, for plaintiffs. 

Collins & Houston, of Dallas, for defendant. 

Harvey, P. J. The Court of Civil Appeals for the Seventh District has sub- 
mitted certain certified questions, which are not necessary to be set out, but the sub- 
stance and nature of which is disclosed by the answers which we make thereto. 
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The O’Donnell Motor Company, a corporation, whose domicile is in Lynn county, 
Tex., bought 25 secondhand automobiles in said county, without demanding or receiv- 
ing the tax collector’s receipt for the license fee issued for such automobiles for 
the year that they were so bought. No bill of sale for any of the automobiles and 
no transfer of license fee receipt was filed with the tax collector. The Fidelity Union 
Fire Insurance Company issued to the said motor company an insurance policy insur- 
ing the motor company against loss of said automobiles by fire. The automobiles 
were subsequently destroyed by fire, while in the possession of the motor company, 
and this suit was brought on said policy by the First State Bank of O’Donnell, to 
whom the policy had been assigned by the motor company after the fire occurred. 
The Court of Civil Appeals for the Seventh District, in which the case is pending 
a appeal, has here presented certified questions, which should be answered as 
ollows: 

[1, 2] The failure of the O’Donnell Motor Company to demand and receive the 
tax collector’s receipt for the license fee issued for the secondhand automobiles for 
the year that they were bought, as prescribed by article 161734e of Vernon’s Ann. 
Pen. Code Supp. 1922, or to file with the tax collector bills of sale covering the sale 
of the automobiles to the motor company, in accordance with the provisions of article 
161734f, Vernon’s Ann. Pen. Code Supp. 1922, did not operate to render void the 
sale of said automobiles to the O’Donnell Motor Company. The sale, notwithstand- 
ing the requirements of said statutes were not fulfilled, had effect to invest the 
O’Donnell Motor Company with ownership of said automobiles. 

The fact that the requirements of said statutes were not observed in the sale of 
the automobiles to said motor company will not defeat a recovery on the insurance 
“ = on. Hennessy v. Automobile Owner’s Ass’n (Tex. Com. App.) 282 
S., Ws ; 

Cureton, C. J. The opinion of the Commission of Appeals answering the cer- 
tified questions is adopted and ordered certified to the Court of Civil Appeals. 


BULL DOG AUTO FIRE INS. ASS’N v. BROWN. (Na. 406.) 
(Court of Civil Appeals of Texas. Waco. Oct. 7, 1926.) 
287 Southwestern Reporter 76 
1. COURTS—COUNTY COURT HAS CONCURRENT ORIGINAL JURISDIC- 

TION WITH DISTRICT COURT OVER SUIT FOR $800 ON. AUTO- 

oe FIRE POLICY (CONST. ART. 5, § 16; REV. ST. 1925, ART. 

1950). 

Under Const. art. 5, § 16, and Rev. St. 1925, art. 1950, county court has concurrent 
original jurisdiction with the district court over suit for $800 on automobile fire 
policy. 

(For other cases, see Courts, Dec. Dig. § 472[3].) 


2. COURTS—COUNTY COURT HAVING CONCURRENT ORIGINAL 
JURISDICTION WITH DISTRICT COURT OVER ACTION ON AUTO- 
MOBILE FIRE POLICY, PROVISION IN POLICY REQUIRING SUIT IN 
HIGHEST COURT OF ORIGINAL Ser eee IS VOID (CONST. 
ART. 5, § 16; REV. ST. 1925, ART. 1950). 

Where amount of automobile fire policy was within concurrent jurisdiction of 
county and district courts, under Const. art. 5, § 16, and Rev. St. 1925, art. 1950, 
provision requiring suit to be brought in highest court of original jurisdicton was 
void as against public policy and did not deprive county court of jurisdiction. 

(For other cases, see Courts, Dec. Dig. § 472[3].) 


4. INSURANCE—INSURER IN PAYING FIRE LOSS ON AUTOMOBILE 
CAN ONLY CHARGE INSURED WITH AMOUNT PAID FINANCE 
COMPANY TO DISCHARGE NOTE AGAINST CAR AS OF DATE OF 
PAYMENT, WITHOUT INTEREST OR ATTORNEY’S FEES. 

* Under automobile fire policy, payable to finance company to amount of its debt 
on note against automobile, insurer can charge insured in payment of loss only with 
amount paid finance company as of date of payment discharging note, and not full 
amount of note plus interest and attorney fees. 

(For other cases, see Insurance, Dec. Dig. § 581.) 

Appeal from Navarro County Court; Warren Hicks, Judge. 

Suit by W. S. Brown against the Bull Dog Auto Fire Insurance Association. 
Judgment for plaintiff, and defendant appeals. Affirmed. 
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Callicutt & Upchurch, of Corsicana, for appellant. 

Davis, Jester & Tarver, of Corsicana, for appellee. c 

Barcus, J. This suit was instituted by appellee against appellant seeking to 
recover $800 on a fire insurance policy. Appellee alleged that appellant had issued to 
him an insurance policy on his automobile, indemnifying him against loss by fire in 
the sum of $800, and that his car had been totally destroyed by fire. Appellant, by 
way of plea in abatement, alleged that appelle was not entitled to prosecute this 


suit in the county court because of an agreement contained in the insurance con- 
tract which provided that: 


“No suit or other proceeding in law or in equity shall be begun or maintained 
for the recovery of any claim upon, under or by virtue of said contract of insurance 
only in the highest court of original jurisdiction where the cause of action accrues.” 

Appellant contended that since the amount in litigation was $800 that the suit 
could have been brought, under the Constitution and statutes, in the district court or 
in the county court, and that since the district court is the highest court, appellee was 
compelled by reason of said provision to bring the suit, if at all, in the district court. 

By way of cross-action, appellant alleged that the American Motors Finance 
Company had a note secured by a chattel mortgage on the automobile in question in 
the sum of $284.25, and that the insurance policy to said extent was payable to said 
finance company.. Appellant alleged that it had taken up said mortgage and note 
since the automobile had burned, and that it was entitled to recover judgment thereon 
against appellee for the principal, interest, and 10 per cent. attorney’s fees. 

The cause was tried to the court and resulted in a judgment being rendered 
for appellee for the $800, less $236.88, the amount which appellant paid the American 
Motors Finance Company on September 16, 1924, in full discharge of the note held 
by said company and which was secured by a lien on said car and to whom the 
policy was payable for said amount. 

[1, 2] Appellant contends that the trial court committed error in overruling its 
plea in abatement. We overruled this assignment. The Constitution of this state, 
section 16, art. 5, as well as article 1950 of the Revised Statutes, gives the county 
court concurrent original jurisdiction of all suits over $500 and under $1,000. This suit 
being for $800, the county court had jurisdiction thereof unless the parties by their 
agreement deprived said court of same. Almost this identical question was involved 
in International Travelers’ Association v. Branum, 109 Tex. 543, 212 S. W. 630, where 
the insurance company had written in the contract of insurance a provision that a 
suit on the policy must be brought, if at all, in Dallas county, Tex., said provision 
being in direct contravention of the statutes with reference to where suits on insur- 
ance policies might be brought. Judge Greenwood of the Supreme Court, in writing 
the opinion, collates the authorities from different courts, and holds that: 

“Tt is utterly against public policy to permit bargaining in this state about depriv- 
ing courts of jurisdiction, expressly conferred by statute, over partcular causes of 
action and defenses.” 

{3] He held that said stipulation was therefore void and against public policy. We 
think the reasoning in said opinion is well applicable to the question here involved, 
and that parties should not be permitted to enter into contracts that would deprive a 
court of jurisdiction contrary to our Constitution and statutes. International Travel- 
ers’ Ass’n v. Powell, 109 Tex. 550, 212 S. W. 931; Commercial Credit Co., Inc., v. 
Ballard (Tex. Civ. App.) 263 S. W. 1101; Street v. Smith Bros. Grain Co. (Tex. 
Civ. App.) 255 S. W. 778; C. P. Ray & Co. v. La Rue & Barron Co. (Tex. Civ. App.) 
237 S. W. 336. It has always been the holding of our courts that parties cannot by 
agreement confer jurisdiction on a court where same is not given by the statutes 
(Wynns & Lawrence v. Underwood, 1 Tex. 48; Pierce v. Foreign Mission Board [Tex. 
Com. App.] 235 S. W. 552); and we think for the same reasons parties cannot by 


agreement take away a court’s jurisdiction which has been conferred by the Constitu- 
tion and statutes of this state. 


[4] Appellant contends that it was entitled to recover from appellee the full 
amount of the note which appellee had given to the American Motors Finance Com- 
pany, plus interest to time of trial and 10 per cent. additional as attorney’s fees. We 
overrule this contention. The insurance policy was payable to said finance company 
to the amount of its debt, and at the time appellant paid the note the insurance was 
due and appellant was under obligation to pay said amount to said company, and the 
only amount it should have been permitted to charge against appellee. was the sum 
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allowed by the court, to wit, the amount it paid as of date it paid same to said com- 
pany. 
-We have examined all of appellant’s assignments of error, and same are overruled. 
The judgment of the trial court is affirmed. 


FIDELITY-PHENIX FIRE INS. CO. v. MUMAW er at. (No. 379.) 
(Court of Civil Appeals of Texas. Waco. June 17, 1926. Rehearing Denied 
Oct. 7, 1926.) 

287 Southwestern Reporter 120. 

1. INSURANCE—. 

Evidence held to support finding that value of insured second-hand Packard auto- 
mobile prior to fire was $1,500. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


Appeal from District Court, Tarrant County; R. E. L. Roy, Judge. 

Action by Mrs. L. B. Mumaw, joined pro forma by her husband, against the 
Fidelity-Phenix Fire Insurance Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Baskin, Eastus & Greines, of Fort Worth, for appellees. 


GALLAGHER, C. J. This suit was instituted by Mrs. L. B. Mumaw, joined pro 
forma by her husband, appellees herein, against Fidelity-Phenix Fire Insurance Com- 
pany, appellant herein, on an insurance policy issued by it on a Packard automobile 
which was burned. The parties will be designated as in the trial*court. Defendant 
pleaded that the policy sued on contained a provision for appraisal in case of loss or 
damage.that such appraisal was had and in award made in favor of plaintiff for the sum 
of $450. Said appraisal and award were pleaded both in abatement of plaintiff’s suit 
and in bar of her demand. There was a trial by jury. The only issues submitted were 
with reference to the action of the appraisers in making said award and with reference 
to the value of said automobile immediately before and after it was burned. The jury 
found in response to such issues that plaintiff asked to be allowed to appear before 
the appraisers and introduce evidence in support of her claim; that tHe appraisers failed 
or refused to permit her to do so; that the reasonable market value of said automobile 
immediately prior to the fire was $1,500 and immediately thereafter only $50. The 
court made no specific disposition of said award but ignored the same and rendered 
judgment in favor of plaintiff against defendant for the sum of $1,125. 

Opinion. 

Defendant bases its prayer for reversal on two grounds. The first is a com- 
plaint of certain statements made by plaintiff’s attorney in his closing argument, and 
the second is that the jury’s finding with reference to the value of the car immediately 
before it was burned is excessive. 

[1] Defendant does not contend that the finding of the jury with reference to 
value is without evidence to support it. Such contention would be wholly untenable. 
Plaintiff's witnesses, Burns and Lowe, testified affirmatively that the market value 
of said automobile at the time it was burned was $1,800 and $1,500, respectively. 
Both of these witnesses testified that they were well acquainted with the car and its 
condition at the time. None of the other witnesses were acquainted with the car nor 
its condition at such time. While there was some conflict in the evidence with refer- 
ence to whether said automobile was a 1920 model or a 1918 model, there was evi- 
dence sufficient to justify the jury in finding that it was a 1920 model. Pilaintiff’s 
witness Etier testified that if said automobile was a 1918 model its reasonable market 
value was from $1,200 to $1,500, and that if it was a 1920 model its value would be 
from $1,500 to $2,000. Defendant’s witness Jordan testified that if said automobile 
was a 1920 model its value was approximately $1,500. The only further testimony on 
the subject of value was the testimony of the witness Jordan that if said car was a 
1918 model in good condition its value was from $500 to $650, the testimony of the 
witness Pentecost that if said automobile was a 1918 model its value was $500, and 
the testimony of appellant’s witness Hartshorn that it was a 1915 model and that its 
value was $350. There were sufficient circumstances tending to show bias on the part 
of the witness Hartshorn and sufficient inconsistencies in his testimony, and contra- 
dictions thereof by other witnesses to justify the jury, as the exclusive judges of his 
credibility, in attaching little, if any, weight thereto. After a careful consideration of 
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the testimony as a whole, we cannot say that the finding of the jury on the issue of 
value is against the preponderance or weight of the evidence. 

{2] The policy of insurance in evidence recited that it was made and accepted 
subject, among other things, to the warranties set forth therein. Among the warranties 
so set forth were the following: That said car was'a Packard automobile, year 1920, 
list price $5,300, purchased by the assured secondhand in the month of May, 1923, at 
an actual cost of $2,600. The car was burned in June, 1923. The testimony on sec- 
ond-hand values, apparently without objection, took a rather wide range. Appellant’s 
witness Jordan on cross-examination testified that the list price on 1920 model Packards 
was something like $5,300. There was also testimony from the same witness with 
reference to the second-hand price of Fords and with reference to the relation be- 
tween original cost and second-hand value of large cars as distinguished from smaller 
ones. The witness also testified to the list price on other Packard models. Defendant 
complains of the following excerpt from the closing argument of plaintiff’s attorney: 

“Here is the policy that has ben introduced in evidence. This policy was written 
and signed by the insurance company. They wrote this policy at the list price of 
$5,300. This policy is in evidence, every bit of it in evidence, and I want you to 
take it out and read it where they list it at $5,300.” 


The connection in which the language complained of was used is not shown by 
the bill. Defendant excepted to said argument, but made no request for an instruc- 
tion to the jury to disregard the same. We do not think that it can be reasonably 
held that the language used misquoted the evidence nor that the jury were likely misled 
by the statement that the defendant listed the car at $5,300. That statement was in- 
corporated in a request that the jury read the policy in their consideration of the case. 
If they attached any importance to the matter they doubtless did as requested. If so, 
the policy spoke for itself. It was in evidence and its recitals legitimate subject of 
comment. Since the inferences or deductions drawn from the recital in question are 
not shown, we cannot, in view of the wide range of the testimony, assume that they 
were hurtful or that they transcended the limits of legitimate argument. 


[3] The trial court is necessarily vested with a large discretion in the matter of 
permitting, restraining, or controlling argument, and his rulings with reference thereto 
will not be reviewed unless such discretion is abused. T. & P. Ry. Co. v. Garcia, 62 
Tex. 285, 289; H. & T. C. R. Co. v. Cheatham, 52 Tex. Civ. App. 1, 113 S. W. 777, 
779, 780 (writ refused) ; Beaumont Traction Co. v. Dilworth (Tex. Civ. App.) 94 
S. W. 352, 355; Pecos & N. T. Ry. Co. v. Suitor (Tex. Civ. App.) 153 S. W. 185, 
191 (writ refused); Heard v. Heard (Tex. Civ. App.) 272 S. W. 501, 505, and 
authorities there cited; Gray v. Allen (Tex. Civ. App.) 269 S. W. 510, 511, 512. No 
abuse of discretion is shown in this case. 

The judgment of the trial court is affirmed. 
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CASUALTY 


SATZ v. MASSACHUSETTS BONDING & INS. CO. 
(Court of Appeals of New York. Oct. 19, 1926.) 
3 Northeastern Reporter 844. 

1. INSURANCE—INSURER MAY AVAIL ITSELF OF FACTS RENDERING 
POLICY VOID OF WHICH IT KNEW AT ISSUANCE OF POLICY, 
WHERE THERE IS NO CLAIM OF FRAUD AND INSURER IS CAU- 
TIONED TO READ POLICY. 

Insurer, notified at time of issuance of policy of facts which under its terms would 
render it void, may avail itself of such a defense where there is no claim of fraud 
and insured is cautioned to read policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

2. INSURANCE. 

If warranty is vital to contract, delivery of policy with knowledge of breach does 
not work estoppel to assert breach. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

3. INSURANCE. 

Insurer may be estopped from enforcing a condition and claiming forfeiture of 
policy if it delivers policy with knowledge of breach of condition. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

4. INSURANCE. 

Warranties are not restricted to facts unknown to insurer when issuing policy, 
but insurer may rely on warranties written into policy in spite of knowledge of their 
breach. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

5. INSURANCE. 

Parol evidence of insurer’s knowledge held not admissible in suit on burglary 
policy to avoid effect of breach of warranties incorporated in policy that other insur- 
ance had not been canceled or refused. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

6. INSURANCE 
Insurer is not estopped from relying on breach of warranties incorporated in 

policy by issuing policy with full knowledge that warranties were breached. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Lew A. Satz against the Massachusetts Bonding & Insurance Company. 
From an order of the Appellate Division (217 App. Div. 734, 216 N. Y. S. 909), affrm- 
ing a determination of the Appellate Term (126 Misc. Rep. 199, 213 N. Y. S. 215), 
which reversed a judgment of the City Court (125 Misc. Rep. 798, 211 N. Y. S. 718), 
dismissing the complaint, the defendant appeals by permission on certified questions. 
Reversed and judgment of City Court affirmed. 

I. Maurice Wormser, Alfred J. Rifkind and. Thomas T. Reilley, all of New York 
City, for appellant. 

Alfred B. Nathan, of New York City, for respondent. 
¥ Pounp, J. The action is on a policy of burglary insurance. The policy pro- 
vides : 

“The ‘Massachusetts Bonding & Insurance Company, hereinafter called the Com- 
pany, in consideration of the payment of the premium and of the statements contained 
“in the schedule hereof, which statements the assured makes on the acceptance of this 

policy and warrants to be true, hereby agrees to indemnify, in the amounts as defined 

in item twelve (12) of said schedule, the person or persons designated in statement 
one (1) thereof.” 

In the schedule which is attached to and forms part of the policy it is also ex- 
pressly provided that : 

The “statements herein. contained are made the basis of this insurance, and the 
assured, by the acceptance of this policy, hereby warrants them to be true.” 

The plaintiff's ninth warranty, which is found in the schedule, reads: 

“No burglary, theft, or robbery insurance applied for or carried by the assured, 
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at the premises covered hereby or elsewhere has ever been declined or canceled, 
except as herein stated—no exceptions.” 

Printed in bold type, on the front of the policy at the bottom thereof, are the 
words “Please Read Your Policy.” 

The complaint alleges a loss under the terms of the policy and a denial of liability 
thereunder. The answer sets up as defenses: (1) A breach of warranty in that an 
application by the assured for a policy of burglary insurance had been declined by 
one insurance company; and (2) a further breach of warranty in that a burglary 
insurance policy issued to assured had been canceled by another insurance company. 

Plaintiff’s reply does not deny the making of the warranties and admits that the 
application had been denied and the policy canceled as alleged in the answer, but 
alleges that the policy in suit was issued with full knowledge of the facts, and that 
defendant is estopped from alleging such breach of warranty. Motion was made by 
defendant for judgment on the pleadings in the City Court of the city of New York 
and granted. The Appéllate Term reversed the judgment and denied the motion. 
The Appellate Division affirmed by a divided court, two of the justices dissenting. 
An appeal to this court was allowed on the following certified questions : 

“(1) Is parol evidence, as to the prior alleged negotiations set forth in the reply, 
admissible to overcome the breach of the warranties which form the basis of the 
defenses to the plaintiff’s action on said policy in the City Court of the city of New 
York, where there is physically attached and incorporated into said policy a schedule 
of the aforesaid warranties which, by the terms of the policy, the assured on the 
acceptance thereof warrants to be true? 

“(2) Is the plaintiff, in an action on a policy of burglary insurance instituted in 
the City Court of the city of New York, estopped from offering parol evidence to 
overcome the warranties contained in the schedule incorporated in the policy, which 
warranties, by the terms of the policy, the assured warrants are true upon acceptance . 
and are made the basis of the insurance, where the reply of the plaintiff to the affrm- 
ative defenses of breach of said warranties contained in the schedule fails to allege 
that the defendant did anything to prevent him from examining the policy? 

“(3) Is the plaintiff in his action in the City Court of the city of New York, on 
a policy of burglary insurance, estopped from adducing parol evidence; to overcome 
the breach of warranties affirmatively pleaded in the answer; of representations 
alleged, in his reply, to have preceded delivery of the policy (which alleged repre- 
sentations are inconsistent with the warranties upon the breach of which said affirma- 
tive defenses are predicated), where the warranties alleged to have been breached 
are contained in a schedule physically attached to and incorporated in the policy, 
where the policy, accepted and retained by the assured, by its terms provides that the 
warranties are the basis of the insurance and the assured by the acceptance of the 
policy warrants that they are true, and where the reply does not allege that the 
defendant did anything to prevent the plaintiff from reading the policy, upon the front 
of which, when folded for delivery and accepted, appeared in bold type the words, 
‘Please Read Your Policy? 

“(4) Is the reply to the third and fourth defenses contained in the answer in- 
sufficient, as a matter of law, entitling the defendant to judgment on the pleadings?” 

[1] It has been broadly stated: 

“The law is well settled in this state that if the insurance company or its general 
agent is at the time of the issue of the policy notified of facts which, under the terms 
of the policy, would render it void if not noted on the policy, the company cannot 
avail itself of such a defense.” Lewis v. Guardian Fire & Life Assur. Co., 181 
N. Y. 392, 395, 74 N. E. 224 (106 Am. St. Rep. 557), citing Van Schoick v. Niagara 
Fire Ins. Co., 68 N. Y. 434; Wood v. American Fire Ins. Co., 149 N. Y. 382, 44° 
N. E. 80, 52 Am. St. Rep. 733. 

This rule was repudiated by the Supreme Court of the United States in 
the case of Northern Assur. Co. v. Grand View Building Association, 183 
VU; S, SB, 22-5 Ct. 133; 46_L.. Ed, 213% Td, 203: U.S. 106, 27'S, Ce 2, 51 1. 
Ed. 109, as fallacious and as overlooking the general principle that a written 
contract cafinot be varied or defeated by parol evidence, but it remains, with 
proper limitations, the law of the state. McClelland v. Mut. Life Ins. Co. of New 
York, 217 N. Y. 336, 345, 111 N. E. 1062. It has been applied to conditions on the 
face of the policy to the effect that the policy shall be void if the insured is not in 
good health when the policy is delivered (McClelland v. Mut. Life Ins. Co. of New 
York, supra) ; if the building insured is on leased land, is incumbered, unoccupied, or 
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if the title of the insured is other than of unconditional ownership (Van Schoick v. 
Niagara Fire Ins. Co., supra) ; to representations or warranties not physically a part 
of the policy of insurance (Sternaman v. Metropolitan Life Ins. Co., 170 N. Y. 13, 62 
N. E. 763, 57 L. R. A. 318, 88 Am. St. Rep. 625); or to cases where the company 
has been guilty of some fraud or unfair conduct whereby the assured is led to believe 
that the warranty relied on is not made a part of the contract (Davern v. American 
Mutual Liability Ins. Co., 241 N. Y. 318, 150 N. E. 129, 43 A. L. R. 522). But here 
there is no claim of fraud, and the insured is cautioned to read his policy. 

In the case of Bollard vy. N. Y. Life Insurance Co., 98 Misc. Rep. 286, 162 N. Y. S. 
706, Judge Lehman, then Mr. Justice Lehman, sitting in Appellate Térm, wrote a 
notable opinion which marks a new departure on this subject. There as here the 
warranties were a part of the contract; there it was claimed that the applicant for 
insurance correctly answered the questions, but the representative of the company 
entered wrong answers on the blank and the insured signed the application without 
reading it over. There section 58 of the Insurance Law-(Cons. Laws, c. 28), required 
the policy of a life insurance company to contain the entire contract. Here the policy 
contains the entire contract, although section 58 does not apply. Baumann v. Pre- 
ferred Accident Ins. Co. of New York, 225 N. Y. 480, 122 N. E. 628. Judge Lehman 
distinguished the cases in which an estoppel had been found, and quoted with approval 
from the opinion in the case of Hook v. Michigan Mut. Life Ins. Co., 44 Misc. Rep. 
478, 483, 90 N. Y. S. 56, 59, affirmed 139 App. Div. 922, 123 N. Y. S. 1121, as follows: 

“Good faith toward the defendant as well as reasonable care on the part: of the 
plaintiff required an examination of the contract, and a failure to make such exami- 
nation constituted laches on the part of the plaintiff which precludes him from 
asserting an estoppel against the defendant.” 

The dismissal of the complaint in the Bollard Case was affirmed in 182 App. Div. 
915, 168 N. Y. S. 1102, and 228 N. Y. 521, 126 N. E. 900. It has been followed in 
Stanulevich v. St. Lawrence Life Ass’n, 228 N. Y. 586, 127 N. E. 315. Judge Leh- 
man, writing in the Davern Case, supra, 241 N. Y. 318, at page 326, 150 N. E. 129, 
132, further elucidated it as follows: 

“In that case, however, the oral answers were given to an agent, and the insured 
knew that they were reduced to writing by the agent. He knew further that the 
answers so reduced to writing were annexed to the policy delivered to him, as required 
by statute, so that he might have the opportunity to examine the answers which the 
insurance company claimed he had given before it assumed the risk. The company 
was compelled to rely on its agent as to the nature of the representations made 
The insured had personal knowledge and under such circumstances the company had 
the right to rely upon the correctness of the answers inserted in the policy, since, with 
full knowledge by the insured that opportunity to examine the policy and the repre- 
sentations upon which the company claimed that it was issued was offered the insured 
for his protection and to enable him to object, the insured chose to accept the policy 
as correct without examination.” 

[2, 3] It may be difficult logically to distinguish between the application of the 
doctrine of waiver and estoppel to a condition incorporated in the policy the breach of 
which voids the policy and to a breach of warranty. ‘The duty imposed on the insured 
to read his policy; the application of the parol evidence rule thereto, vary almost 
imperceptibly as applied to either case. In insurance law the term “warranty” is not 
infrequently convertible with condition. The breach of a condition precedent may 
often affect the liabilities of the parties more seriously than the breach of a war- 
ranty. We have, however, in recent cases thus sought to distinguish and divide: If a 
warranty contained in the policy itself is vital to.the contract the breach thereof is 
not acquiesced in by the delivery of the policy with knowledge thereof on the part 
of the company’s agent. Estoppel will not suffice to prevent a showing that it has 
been broken. But estoppel applies to the breach of a condition. The insurance com- 
pany may be estopped from enforcing the condition and claiming a forfeiture. 

[4] The Bollard Case may be distinguished by the fact that in that case it might 
be said that the knowledge of the agent was not the knowledge of the company and 
that the company was compelled to rely on its agent. Here it is alleged that the 
company investigated and knew the facts. But in the Bollard Case it was claimed 
that the insured gave truthful answers to the questions, while here the answers were 
untrue. We come then to the application of the principle that warranties are not 
restricted to facts unknown to the company when issuing the policy. If the war- 
ranties are written into the policy the company has the right, in spite of ‘any knowl- 
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edge or information it may have, to rely thereon. City of New York v. New York 
& South Brooklyn Ferry & Steam Transp. Co., 231 N. Y. 18, 26, 131 N. E. 554, 16 
A. L. R. 1059. The Bollard Case is, therefore, controlling. The tendency on the part 
of the courts to treat insurance contracts as standing in a class by themselves and to 
protect against forfeitures invoked in defense of honest claims has led tq much sub- 
tlety. As Professor Woodruff says in his preface to his “Cases on Insurance” (2d 
Ed.) page 5: .“What do they know of the law of the insurance contract who only 
the law of contract know?” But the present rule of the New York courts as applicable 
to this case is established, and on it we rest our decision without further attempt to 
harmonize all the cases on the subject. 

[5, 6] Question No. 1 should be answered in the negative; questions 2, 3, 4 in 
the affirmative. 

The order of the Appellate Division should be reversed, and the judgment of the 
City Court affirmed, with costs of all appeals. 

Hiscock, C. J., and Cardozo, McLaughlin, Crane, and Andrews, JJ., concur. 

Lehman J. absent. 

Ordered accordingly. 





New York Life Ins. Co. v. Bidoggia et al. 


NEW YORK LIFE INS. CO. v. BIDOGGIA et At. 
(District Court. D. Idaho. N. D. September 4, 1926) 
15 Federal Reporter (2d) 126. 
INTERPLEADER. 


Insurance company, because of unreasonable delay in bringing interpleader suit, 
held not entitled to its costs after deposit of fund in court under Act Feb. 22, 1917 
i St. § 99la), amended Feb. 25, 1925 (Comp. St. § 99la), or under Act May 

, 1926. 

(For other cases, see Interpleader, Dec. Dig. § 35.) 

At Law. Interpleader suit by the New York Life Insurance Company against 
Martin Bidoggia and others. Judgment denying plaintiff’s claim for costs. 

J. H. Forney, of Moscow, Idaho, for plaintiff. 

Ezra R. Whitla, of Coeur d’Alene, Idaho, for defendants Bidoggia. 

DietricH, District Judge. The question has arisen as to whether or not the 
plaintiff should be paid out of the fund deposited in court its costs, including at- 
torney’s fee, which it claims in the amount of $150,000. 

It seems that the original act under which the suit is brought (approved Feb- 
ruary 22, 1917 [39 Stat. 929; Comp. St. § 991,]) provided that the court should have 
the power, among other things, “to hear said bill and interpleader and decide thereon 
according to the practice in equity; to discharge said complainant from further lia- 
bility upon the payment of said insurance or benefit as directed by the court, less 
complainant’s actual court costs.” But the amendatory Act of February 25, 1925, 
(43 Stat. 976 [Comp. St. § 99la].) makes no provision at all in respect to costs. 
In view of the fact that the suit was commenced in 1925, it is doubtful whether the 
later amendatory act of May 8, 1926, is applicable; but, even if it be so held, it, like 
the first mandatory act, makes no provision for costs. 

Apart from this statute, the weight of authority would seem to support the 
view that an interpleading plaintiff may be allowed his costs, including reasonable 
attorney’s fee, out of the fund deposited in court. Among other decided cases see 
Trustees v. Greenough, 105 U. S. 527, 26 L. Ed. 1157; Louisiana: State Lottery Co. 
v. Clark (C. C.) 16 F. 20; McNamara v. Provident Assurance Society, 114 F. 910, 
52 C. C. A. 530; Mutual Life v. Lane (C. C.) 151 F. 276; Mutual Life v. Farmers’ 
Nat. Bank (C. C.) 173 F. 390; Thomas Kay Woolen Mill Co. v. Sprague (D. C.) 
259 F. 338. The defendants Bidoggia cite to the contrary, Helmken v. Meyer, 118 
Ga. 657, 45 S. E. 450; Metropolitan Life Ins. Co. v. Kinsley, 269 Ill. 529, 109 N. E. 
1011; Groves v. Sentell, 153 U. S. 465, 14 S. Ct. 898, 38 L. Ed. 785; New York Life 
Ins. Co. v. Dorsett, 152 La. 67, 92 So. 737; Dunlap v. Whitmer, 137 La. 792, 69 
So. 189. 

The fact that in the original act the subject of costs was expressly covered, 
and in the amendatory act this provision is eliminated, leaves the correct construc- 
tion of the latter act subject to considerable doubt. But I am inclined: to dispose of 
the plaintiff’s claim upon another ground. 

If it be conceded that Eynon had sufficient basis in law and in fact upon which 
to predicate a debatable claim to the proceeds of the policy, a question which I do 
not decide, it was the duty of the plaintiff to act promptly. The insured died on 
June 28, 1925. Inasmuch as plaintiff makes no question, it is to be presumed that 
notice of death was given to it without unreasonable delay and proof thereof was 
seasonably furnished. It either neglected or declined to pay the Bidoggias, with 
the result that on November 14, 1925, they felt impelled to bring and did bring 
suit in a state court of competent jurisdiction to recover upon the policy, and it 
did yot bring this action until December 12, 1925. Had it acted promptly, the 
Bidoggias would not have been under the necessity and would not have been put 
to the expense of bringing a suit in the state court. The policy is small—only 
$1,000—and if, as is to be assumed, they must pay the expense of bringing the suit 
in the state court, including attorney’s fee for service in respect thereto, and pay 
their own expenses incurred in this suit, including attorney’s fee, and pay the plain- 
tiff’s claim for expense, including attorney’s fee, and the Clerk’s commission on the 
deposited fund, the burden upon them would be excessive; a burden partly imposed, 
as already suggested, by the delay upon the part of the plaintiff in bringing this ac- 
tion. The bringing of such an action is a comparatively simple matter. The Bidog- 
gias not only refrained from interposing obstacles, but gave active assistance in 
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getting service upon Eynon and in moving the case to a final determination. Even 
so, more than fourteen months have elapsed since plaintiff’s obligation accrued. 

I am therefore inclined to think that, in the exercise of sound discretion, assum- 
ing that I have the discretion under some circumstances to allow a reasonable at- 
torney’s fee, plaintiff’s claim should be denied. 


PEAKE ert at. v. LINCOLN NAT. LIFE INS. CO (No. 7330.) 
(Circuit Court of Appeals, Eighth Circuit. October 22, 1926.) 
15 Federal Reporter (2d) 303. 
2. INSURANCE. 


Life insurance policy is chose in action, and passes by assignment. 
(For other cases, see Insurance, Dec. Dig. § 213.) 
3. INSURANCE. 

Assignment in life policy delivered to assignee, although not in form stipulated 
in policy, created in grantee such right as entitled insurer to adjudication determining 
ownership. 

(For other cases, see Insurance, Dec. Dig. § 213.) 

4. INSURANCE. 

Giving of notice denying liability on policy with incontestable clause held not to 

preclude insurer from subsequent suit to cancel policy on ground of fraud. 
(For other cases, see Insurance, Dec Dig. § 400.) 


Appeal from the District Court of the United States for the Western District 
of Missouri; Albert L. Reeves, Judge. 

Suit by the Lincoln National Life Insurance Company against Annie K. Peake 
and another. Decree for plaintiff (10 F.[2d] 366), and defendants appeal. Affirmed. 

Benjamin M. Powers, of Kansas City, Mo. (Francis M. Hayward and Clarence 
L. Hogin, both of Kansas City, Mo., on the brief), for appellants. 

William C. Michaels, of Kansas City, Mo. (Henry I. Eager, of Kansas City, 
Mo., D. B. Ninde and F. B. Shoaff, both of Ft. Wayne, Ind., and Han. Meservey, 
Michaels, Blackmar & Newkirk, of Kansas City, Mo., on the brief), for appellee. 

Before Lewis, Circuit Judge, and Trieber and Kennamer, District Judges. 

Lewis, Circuit Judge. The Lincoln National Life Insurance Company, an 
Indiana corporation, appellee here, brought this suit in the court below on October 
23, 1924, against Annie K. Peake and Benefit Building & Loan Association, a 
Missouri corporation. The bill alleges that on July 5, 1923, George L. Peake made 
an application in writing to plaintiff for a $7,000 policy of life insurance in favor 
of his wife as beneficiary; that the applicant made certain false and untrue state- 
ments in his application in answer to questions therein contained, and thus concealed 
from plaintiff his excessive use of intoxicating liquors and the fact that he had taken 
treatment on account of such excessive use and that he had consulted physicians 
about his mental derangement and nervousness and that he had been discharged by his 
employer on account of his use to excess of alcoholic stimulants; that he further 
concealed the fact that in the preceding spring he had been a patient in a sanitarium 
and there treated for alcoholism and mental trouble and nervousness; that the ques- 
tions propounded to applicant in said application made direct inquiry of him whether 
he had used alcoholic stimulants to excess and he answered in the negative; that 
the matters inquired about were material to the risk and the applicant willfully and 
fraudulently made untrue answers thereto; that plaintiff, believing said questions 
had been truly answered relied thereon and was induced thereby to issue its policy 
on the life of said George L. Peake, dated July 5, 1923, and the same was delivered 
to him on August 3, 1923, at which time he paid the first annual premium thegefor, 
and thus by fraud and deceit of the said Peake plaintiff was induced to issue its 
said policy; that the insured committed suicide on July 20, 1924; that Benefit Build- 
ing & Loan Association claims some interest in the policy and the right of posses- 
sion thereof, the extent thereof being unknown to plaintiff; that the policy is in 
the hands of one or the other of the defendants and that if the same remains in 
their hands plaintiff is liable to be vexed with one or more suits based on the policy 
at some rémote time after the period of contest mentioned in the policy has expired; 
that prior to the bringing of suit plaintiff tendered to each of the defendants the 
premium that had been paid on the policy with lawful interest thereon and the same 
was refused. Plaintiff asked that the policy be brought into court and that it be 
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canceled. On the next day, October 24, Mrs. Peake, beneficiary named in the policy 
and one of the appellants here, brought an action in the state court of Missouri 
against the insurer to recover the amount named in the policy, she having thereto- 
fore made proof of death. The insurer at once removed that case to the Federal 
court, in which it had filed its bill, and it filed its answer there to Mrs. Peake’s 
complaint, setting up in defense the same facts that were stated in the bill. It 
also filed its supplemental bill in its equity suit, in which it alleged that Mrs. Peake 
had brought an action at law against the insurer in the state court after the defend- 
ants in the equity suit had been served with subpoenas issued therein, that it had 
caused the action at law to be removed to the Federal court and it was then pend- 
ing in the same court in which the equity suit was pending; it alleged that the 
Benefit Building & Loan Association had never filed any disclaimer of interest or 
ownership of the policy but on the contrary it had served notice on the insurer prior 
to the bringing of the equity suit that it had become assignee of the policy and was 
then making claim that it was entitled to the proceeds thereof, either as equitable 
or legal assignee or owner thereof, that the Building & Loan Association had not 
brought an action on the policy and it was alleged to be the belief of plaintiff that 
it was the purpose of the Building & Loan Association to delay the assertion in 
court of its claim to the policy and await bringing any action thereon until after 
the two years’ contestable period named in the policy should have expired, which 
would deprive the plaintiff in such a suit from setting up the defense of fraud and 
deceit of the insured in obtaining the policy. And it was prayed that the court 
enjoin Annie K. Peake from prosecuting her action at law and enjoin both defend- 
ants from bringing any other action or actions on the policy. On hearing the in- 
junction prayed for was issued and the two defendants below joined in taking this 
appeal. They have not answered the bill and supplemental bill. 

At the hearing on application for the injunction a written assignment by Annie 
K. Peake of all her interest in the policy to the Benefit Building & Loan Associa- 
tion, of date August 1, 1923, was produced, also there was produced a letter dated 
April 15, 1924, from the Building & Loan Association, addressed to the insurer’s 
general agent, which enclosed the assignment. On receipt of this letter, and the 
assignment of Annie K. Peake enclosed therein, the insurer’s agent sent to the 
Building & Loan Association a form of assignment of the policy used by the company, 
for the signatures and acknowledgment of both George L. Peake and Annie K. 
Peake thereto. George L. Peake came to his death three months thereafter. The 
general agent at Kansas City to whom the assignment was sent by the Building & 
Loan Association retained it until after the death of George L. Peake, when he 
sent it to the company’s home office at Indianapolis. The Building & Loan Asso- 
ciation retained the form of assignment used by the company sent to it by the 
general agent. It does not appear whether that form was ever signed by either 
George L. or Annie K. Peake, or both of them. 

Appellants contend that (1) Mrs. Peake’s claim is a legal demand and appellee 
could make its defense of fraud and deceit to that action as a legal defense, and 
thus had a remedy at law, Insurance Co. v. Bailey, 13 Wall. 6y6, 20 L. Ed. 501; 
(2) the insurer’s claimed equitable right and remedy are fully set up in the answer 
to Mrs. Peake’s action, filed within the two years’ time named in the incontestable 
clause of the policy, and those rights can be adjudicated in that action, hence there 
was no occasion to enjoin the prosecution of that action, U. P. Ry. Co. v. Syas, 246 
F. 561, 158 C. C. A. 531; and (3) the insurer notified counsel for appellants in writ- 
ing within two years after issuance of the policy that it denied liability thereon, 
which, under the ruling in Insurance Co. v. Hurni Packing Co. (C. C. A.) 280 F. 
18, saved its rights under the incontestable clause of the policy as against any action 
that might be brought by the Building & Loan Association. That clause reads thus: 

“This policy is free of conditions as to occupation, residence, travel or military 
or naval service except as provided in the suicide and aviation clause herein, and 
shall be incontestable after two years from date of issue.’ 

A further and fourth contention, apparently made in behalf of both appellants, 
is based on the claimed assignment of the policy. The clause in the policy in that 
respect reads: 

“No assignment of this policy shall be binding on the company until it be filed 
with the company at its home office. The company, by receiving or filing any as- 
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signment does not assume any responsibility as to the validity or sufficiency thereof. 
Any claim made under an assignment shall be subject to proof of interest and extent 
thereof.” 

The general agent of insurer, when it received Mrs. Peake’s assignment from 
the Building & Loan Association, held it and sent back the insurer’s form of assign- 
ment for signature by the insured and the beneficiary, and the assignment signed 
by Mrs. Peake was not forwarded to the insurer until after the insured’s death. 
It is said the insurer never recognized the assignment, and it seems to be argued that 
these facts show there was no valid assignment to the Building & Loan Association. 

[1] If Mrs. Peake had brought her action before the equity suit had been 
instituted, and if it were established that she and the insurer were the only parties 
interested in the subject, the first two propositions contended for might be conceded 
as sound. But that was not the situation presented by the bill and its supplement, 
and we are not called on to determine the rights of the parties as to procedure under 
those conditions. The bill made the’ Building & Loan Association defendant with 
Mrs. Peake, for the reasons therein stated. It alleged that the Association claimed 
some right and interest in the policy, that insurer was liable to be vexed with suits 
to be brought by Mrs. Peake and by the Building & Loan Association, each asserting 
ownership of the contract, and that the Association was at liberty to delay instituting 
its action until the contestable period named in the policy should expire, thus pre- 
cluding the defense of fraud and deceit. The proof showed that Mrs. Peake had 
executed a written assignment of her interest in the policy to the Association, and 
it does not disclaim having an interest. It was thus made to appear on the face of 
the bill, not only that the policy was obtained by fraud and deceit but also that the 
insurer was open to vexatious litigation by two claimants of the policy, and that as 
to one of them it stood the chance by waiting of having its only defense barred by 
the terms of the policy. The insurer thus sought an adjudication of its claimed 
equitable right to a decree directing a surrender and cancellation of the policy. 
On the facts and circumstances stated we think it clear the insurer had no remedy 
at law for the relief sought, nor would it be fully protected by pleading its equitable 
rights in Mrs. Peake’s case. The facts in Jefferson Standard Life Ins. Co. v. 
Keeton (C. C. A.) 292 F. 53, were so like the facts here that the two cases cannot 
be distinguished on principle, eliminating all allegations with reference to the 
Building & Loan Association and its interest. No assignment of the policy had 
been made in that case. There the bill in equity was brought first. The lower court 
denied injunction against the prosecution of the law action on the policy and this 
was held to be error. The Fiith Circuit, in Jefferson Standard Life Ins. Co. v. Mc- 
Intyre, 294 F. 886, held that the insurer had a right to maintain a suit in equity 
to cancel a policy containing an incontestable clause such as we have here, on allega- 
tions that its issuance had been procured by false statements as to the héalth of 
the insured. It was alleged in the bill that defendants were threatening to sue at 
law on the policy after the contest period would expire. The Fourth Circuit, in 
Jones v. Insurance Co., 11 F.(2d) 69, followed the rule which it had announced in 
the Keeton Case. Story’s Eq. Jur. (13th Ed.) § 935, says that a court of equity 
will exercise its jurisdiction as a protective or prevéntive remedy and cancel the 
contract, if the facts so require, to prevent its being vexatiously or injuriously used 
against the complaining party. ‘No possible injury or detriment can come to Mrs. 
Peake by staying her action until the equity suit is first disposed of, which will be 
tried without a jury, as the equitable defense to her law action also would be tried 
without a jury. U. P. R. Co. v. Syas, supra; Liberty Oil Co. v. Condon Bank, 
260 U. S. 235, 43 S. Ct. 118, 67 L. Ed. 232. She is being denied no right by the order 
complained of. Ii the plaintiff fails in the equity suit and she is adjudged to 
be the full owner of the policy, she will be entitled to a judgment in the law action, 
as we are now advised. 

[2-4] We cannot agree with counsel's contention about the assignment, and that 
it appears that the Building & Loan Association has no interest. The policy is a 
chose in action and passes by assignment. Sheldon y. Sill, 8 How. 441, 449, 12 L. 
Ed. 1147; Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997; 
32 Cyc. 670. Mrs. Peake assigned her interest in the policy, and that assignment 
was delivered to the Building & Loan Association, which transmitted it to the com- 
pany. The policy itself recognizes in terms the right to assign it, and does not 
restrict that right to the use of a particular form. The form of assignment which 
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the insurer desired to be used was a matter of precaution in its interest and the in- 
terest of others in it. The Association has made no denial that would bind it against 
claiming under that assignment, and the insurer is entitled to an adjudication that 
will bind both it and Mrs. Peake as to ownership, in order to prevent vexatious 
litigation and the chance of being held in double liability on the one obligation. Too 
much is claimed from what is said in Insurance Co. v. Hurni Packing Co., supra. 
Taken literally it supports appellants’ contention, but the sentence relied on was 
used as a concession. And then, arguing from the concession as a premise, it was 
shown that the letter denying liability in that case was not sent to the beneficiary 
within the tinfé limited by the two years’ incontestable clause. That was the only 
purpose the sentence served. It is dictum when used for another purpose. It can- 
not be doubted that the great weight of authority is to the effect that a contest 
intended by such a clause is a contest initiated by an appropriate proceeding in court 
within the time limited. Life Insurance Co. v. Pickering (C. C. A.) 293 F. 496; 
Life Insurance Co. v. McIntyre, supra; Scharlach v. Insurance Co. (C. C. A.) 9 
F. (2d) 317; Chun Ngit Ngan v. Insurance Co. (C. C. A.) 9 F. (2d) 340; 
Insurance Co. v. Cranford, 161 Ark. 602, 257 S. W. 66, 31 A. L. R, 93; 
Priest v. Insurance Co., 119 Kan. 23, 237 P. 938, 41 A. L. R. 1100. Many 
cases in the State courts are referred to in those that have been cited. But grant- 
ing, for the sake of argument, that the Hurni Packing Co. Case supports appel- 
lants’ contention that written notice denying liability is a contest within the mean- 
ing of the incontestable clause, nevertheless the equitable right presented by the bill 
on that subject is not thereby met; because the Building && oLan Association would 
be free to institute an action on the policy in a jurisdiction where the rule supported 
by the great majority of decisions prevails. It might go into either state or Federal 
court at Indianapolis, and it does not appear that in either of those jurisdictions a 
mere denial of fiability constitutes a contest. 
For the reasons stated the decree appealed from is affirmed. 


NORTH CAROLINA MUT. LIFE INS. CO. v. KERLEY. (7 Div. 608.) 
(Supreme Court of Alabama. Oct. 14, 1926.) 
109 Southern Reporter, , 

1. INSURANCE—REPLICATION THAT DEFENDANT LIFE INSURANCE 
COMPANY RETAINED FIRST PREMIUM AND DELIVERED POLICY 
WITH KNOWLEDGE OF ALLEGED BREACH OF CONDITION THAT 
INSURED WAS IN GOOD HEALTH WAS GOOD ON ITS FACE. 

In action on life insurance policy, where defendant set up ‘breach of condition 
that insured was in good health, replication that defendant retained first premium 
and delivered policy with full knowledge of fact pleaded as defense was on its 
face good. 

(For other cases, see Insurance, Dec. Dig. § 641 [2].) 

2. INSURANCE. 

In action on life insurance policy, instruction requiring company to be bound by 
information of local agent, not communicated to its officers, contrary to policy, was 
reversible error. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


Appeal from Circuit Court, De Kalb County; W. W. Harralson, Judge. 

Action by Sol Kerley against the North Carolina Mutual Life Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

L. B. Rainey, of Gasden, and C. A. Wolfes, of Ft. Payne, for appellant. 

Isbell & Scott, of Ft. Payne, for appellee. 

Sayre, J. [1,2] Action on a policy of life insurance. In several pleas defend- 
ant set up a breach of a condition of the policy to this effect, in general, that insured 
was in good health at the time of its delivery. To this defense plaintiff replied that 
defendant retained the first premium paid on ‘the policy and delivered said policy 
with full knowledge of the fact pleaded by way oi defense. This, on its face, was 
a good replication. But in proof of it plaintiff could only adduce evidence tending 
to show that defendant’s local. agena had knowledge of the fact that the insured was 
not in good health at the time of the delivery of the policy. The policy provided, 
and the agreement was, that: 

“Inasmuch as only the officers at the home office of the company in the City 
of Durham have [had] authority to determine whether or not a policy shall issue 
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upon this application [which became a part of the policy], and as they act on the 
written statements, answers and agreements herein made, no statements, promises, 
or information made or given by or to the person soliciting or taking this applica- 
tion for a policy, or by or to any other person, shall be binding on the company or 
in any manner affect its rights, unless such statements, promises or information be 
reduced to writing and presented to the officers of the company at the home office.” 

Defendant’s agent—to state the substance of his testimony on this point—denied 
that he had information at the time of the delivery of the policy that insured had 
been sick since her application, or that she was then, at the time of, delivery, sick. 
By its instructions to the jury, duly excepted to, the court would have permitted— 
required—defendant to be bound by the information of its local agent, not com- 
municated in any manner to its officers in Durham. This, on the authority of 
Powell v. Prudential Ins. Co., 153 Ala. 611, 45 So. 208, was error, and must result 
in a reversal of the judgment. 

We find no error in the rulings on questions of evidence. 

Reversed and remanded. 

Gardner, Miller, and Bouldin, JJ., concur. 


MOSAIC TEMPLARS OF AMERICA y. RAIFE. (3 Div. 533.) 
(Court of Appeals of Alabama. March 16, 1926. Rehearing Denied April 6, 1926.) 
110 Southern Reporter, 66 

1. INSURANCE. ; 

Mother of insured, to whom benefit certificate was assigned and who predeceased 
insured, took no vested interest in benefits of certificate. 

(For other cases, see Insurance, Dec. Dig. § 783.) ; 

2. INSURANCE—BENEFIT CERTIFICATE HELD TO CONTEMPLATE 
BENEFITING OF RELATIONS NAMED THEREIN OR TO PERMIT 
INSURED TO DESIGNATE BY WILL’OR ASSIGNMENT SOME 
OTHER BENEFICIARY (CODE 1923, § 8445). 

Benefit certificate, providing for payment of benefits on death of insured to 
relatives named or any person to whom policy might be willed or assigned held 
to contemplate benefiting named relations or to permit os 5 aati by will 
or assignment some other beneficiary, in view of Code 1923, § 8 

(For other cases, see Insurance, Dec. Dig. § 784[1, 5].) 

3. INSURANCE. 

Assignment of benefit certificate at foot thereof by insured held not a “will” or 
intended to be a will. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 

4. INSURANCE. 

Death of assignee of benefit certificate prior to death of insured revoked assign- 
ment leaving with insured right to dispose of benefits by will or to allow payments 
te be made to relatives in order specified in certificate. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

5. INSURANCE. 

In absence of designated beneficiary in benefit certificate, benefits reverted to 
insured as a lapsed trust on death of named assignee of certificate and passed to 
insured’s estate on her death. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

6. INSURANCE. 

Although insured continued to pay premiums after death of assignee of certifi- 
cate benefits did not pass to estate of assignee, and insured’s husband took her estate, 
including benefits of certificate. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

7. INSURANCE. 

Husband and sole heir of insured, who died intestate and without assignment 
of benefit certificate, held entitled to proceeds of certificate notwithstanding pro- 
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vision that no payment would be made if insured died without disposing of certifi- 
cate by assignment or will, in view of other provisions. 

(For other cases, see Insurance, Dec. Dig. §778.) 
8. INSURANCE. 

Benefit certificate must be construed liberally and in favor of insured as against 
insurer. 

(For other cases, see Insurance, Dec. Dig. § 726.) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 

Action on a policy of insurance by Joseph Raife against the Mosaic Templars 
of America. From a judgment for plaintiff, defendant appeals. Affirmed. 

Certiorari denied by Supreme Court in Mosaic Templars of Amer. v. Raife 
(Ala. Sup.) 110 So. 67. 

C. H. Roquemore, of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Bricken, P. J. [1] It appears without dispute that plaintiff is the widower 
of Nancy Raife, who at the time of her death in 1922 held a benefit certificate in 
appellant order, that Nancy Raife died intestate leaving plaintiff as her sole heir 
at law, in which capacity he sued on said certificate, showing that no administration 
on the estate of Nancy Raife was had or was necessary. It further appears that 
the certificate was issued some ten years prior to her death, and by her assigned 
to her mother, Bettie Alexander, who predeceased the insured. Under the terms of 
the policy, and under the law, Bettie Alexander took no vested interest in the benefits 
of the policy. Wilkso Parker v. Mosaic Templars of America, 212 Ala. 471, 103 
So. 65. 

The sole question presented by the record and insisted on in argument is whether 
or not plaintiff, as the heir at law of the insured is entitled to recover the benefits 
of the policy, or is the company under any duty to pay any one. Appellant insists 
that because of certain provisions of the policy and laws of the order it is under no 
a to pay any one; that the order itself retains or appropriates the benefits of 
the policy. 

The two provisions are as follows: (1) “Members holding policies in this order 
and dying without making some disposition of the same by will or assignment will 
not under any consideration be paid”; and (2) “in consideration of the faithful per- 
formance of the above agreement * * * the Mosaic Templars of America agrees 
at the death of the insured to pay to the person named in the will made by the 
insured during their lifetime the following amounts,” etc. 

[2] We find in the policy the following provision, which in our opinion is con- 
trolling here: 

“Nancy Raife * * * was a financial member in good standing at issuing of 
this policy; if they shall so continue until death, their widow, widower (italics sup- 
plied), mother father, sister, brother, or any party to whom this policy may be 
willed or assigned, shall be paid any sum not exceeding $300 death policy, etc.” 

[3-5] It would appear from this that the parties to the contract contemplated 
benefiting certain named relations in the order set out, or, if the insured so elected, 
to permit her to designate by will or assignment some other beneficiary within the 
permitted class. Code 1923, § 8445. Certainly the assignment by Nancy Raife at 
the foot of the policy is not a will, or intended to be effective as such; for, if so, 
probate proceedings would be necessary. The quoted clause gave her the right to 
either assign or will the benefits of the policy should she care to change the desig- 
nated order of payment. This was only a convenient mode of designating a bene- 
ficiary. The policy as well as the law, provided that the death of the beneficiary prior 
to that of the insured revoked the assignment, leaving with the insured the right 
to dispose of the benefits by will, or to allow the payments to be made in the order 
specified in the policy. In any event, in the absence of a designated beneficiary, 
the benefits of the policy reverted to her as a lapsed trust upon the death of the 
named assignee, and these benefits passed to her estate upon her death. Hersam 
v. AEtna Life Ins. Co., 225 Mass. 425, 114 N. E. 711; Parker v. Mosaic Templars, 
supra. 

[6,7] The insured lived for eight years after the death of the mother to whom 
she had assigned the policy, and during these years continued to pay dues and assess- 
ments She is presumed to have known that under the law and terms of her policy 
her mother’s estate would receive no benefit from the policy. It must be presumed 
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that she also knew that her husband would take her estate under the law, if not by 
the very terms of the policy. Nor do we find anything in the above quoted provisions 
of the policy relied upon by appellant militating against this conclusion, The pro- 
vision first quoted is ambiguous and out of harmony with the purpose of the con- 
tract if construed as appellant contends it should be. The second provision quoted 
and relied upon by appellant, if interpreted as contended for in brief, would restrict 
the insured to the designation of beneficiaries by will only, leaving no room for 
assignments. 

[8] The contract must be construed liberally, and in favor of the insured as 
against the insurer. This is well settled. Union Central Relief Ass’n v. Johnson, 
198 Ala. 488, 73 So. 816; Woodmen of the World v. Alford, 206 Ala. 18, 89 So. 528. 

The judgment appealed from is affirmed. 

Affirmed. 


MOSAIC TEMPLARS OF AMERICA y. JosepH RAIFE. (3 Div. 758.) 
(Supreme Court of Alabama. June 10, 1926. Rehearing Denied Nov. 4, 1926.) 
110 Southern Reporter, 67. 

eoieeree: to Court of Appeals. 

H. Roquemore, of Montgomery, for petitioner. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, opposed, 

Per CuriIAM. Petition of the Mosaic Templars of America for certiorari to 
the Court of Appeals to review and revise the judgment and decision of that court 
in Mosaic Templars of Am. v. Raife Ala. App.) 110 So. 66. 

Writ denied. 

Anderson, C, J., and Somerville, Thomas, and Bouldin, JJ., concur. 


MUTUAL LIFE INS. CO. OF NEW YORK v. BARRETT. (6 Div. 707.) 
(Supreme Court of Alabama. Oct. 28, 1926) 
110 Southern Reporter, 275. 
2. INSURANCE. 


Contracts of insurance are to be liberally construed in favor of insured, and, 
if doubtful, they will be construed against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 

Rule that contracts of insurance will be construed favorably to insured is ap- 
plicable, when contract is reasonably susceptible of two constructions consistent with 
its object. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—DATE OF ISSUANCE OF POLICY NAMED IN SUI- 
CIDE CLAUSE, WHICH WAS ACTUAL DATE OF ISSUANCE, HELD 
TO CONTROL IN DETERMINING ONE-YEAR PERIOD, DURING 
WHICH INSURER WAS NOT LIABLE IN CASE OF SUICIDE, AL- 
THOUGH POLICY WAS DATED EARLIER TO GIVE SMALLER PRE- 
MIUM RATE. 

Where life policy set date of issuance in suicide clause as date of actual issuance 
of policy, such date governed in determining one-year period during which insurer 
was not liable in case of suicide by insured, although policy was otherwise dated back 
tc give insured benefit of smaller premium. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

5. INSURANCE. 

Insured is presumed to enter into contract with full knowledge of its plain 
meaning, and, in absence of fraud or deceit, court cannot remake contract for 
benefit of beneficiary who is bound by its terms equally with insured. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 

6. INSURANCE. 

Terms of policy constitute measure of insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 146[2].) 

Appeal from Circuit Court, Jefferson County; Bessemer Division; J. C. B. 
Gwin, Judge. 
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Action on a policy of life insurance by Lydia B. Barrett against the Mutual 
Life Insurance Company of New York. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 

Frederick L. Allen, of New York City, Bradley, Baldwin, All & White, and 
Wm. Douglas Arant, of Birmingham, and Huey & Welch, of Bessemer, for appellant. 

Goodwyn & Ross, of BeSsemer, for appellee. 

Sayre, J. Action on a policy of life insurance. On September 4, 1924, insured 
applied to appellant for a policy of insurance on his life. On the 19th day of 
the same month the policy in suit was delivered to him, and on that date the first 
annual premium was paid. The second annual premium was paid May 18, 1925. 
The policy was dated May 18, 1924, and, thus dated, carried an annual premium 
of $158.73, whereas, if it had been dated as of September 4, 1924, the date of the 
application, it would have carried an annual premium charge of $166.05; such pre- 
mium charge being determined by the age of insured at his nearest birthday. In- 
sured died by his own hand August 2, 1925. The date written in the policy was 
determined in agreement with a ruling of the department of insurance, of force 
then and afterwards, as follows: 

“Effective as of this date back dating of policies to arrive at a younger age is 
permissible; provided that the assured shall in no event be made to rate at an age 
more than one year younger, according to his age at next birthday, than his age at 
the time of the application; and provided further that the full amount of the reg- 
ular annual premium for the whole period covered by such back dating be included 
and collected.” 

At the top of insured’s application were written these words: “Date policy, 
May 18, 1924. Age, 52.” Insured would have reached the age of 53 on November 
18, 1924. 

The policy contained these provisions: 

“Suicide—The company shall not be liable hereunder in the event of the in- 
sured’s death by his own act ,whether sane or insane, during the: period of one 
year after the date of issue of this policy.” 

“The ‘date of issue’ mentioned in the clauses herein entitled ‘Occupation,’ ‘Sui- 
cide,’ and ‘Incontestability’ * * * is the 16th day of September, 1924.” 

And was subscribed: 

“In witness whereof, the company has caused this policy to be executed this 
18th day of May, 1924.” 

The result of this appeal turns upon the meaning to be assigned to the colloca- 
tion of words “date of issue” in the suicide clause quoted above. 

[1-3] It is a commonplace of the law of contracts in general that the purpose 
of all interpretation is to arrive at the mutual understanding of the parties. And 
of contracts of insurance in particular the courts generally have declared that they 
shall be liberally construed in favor of the insured, and that, if doubtful, they will 
be construed against the insurer. But there is hardly any need to say that this 
does not mean that the courts will make contracts for parties, but only that the rule 
of favor will be applied when the policy, the subject of construction, is reasonably 
susceptible of two constructions consistent with the object of the obligation. Travel- 
ers’ Ins. Co. v. Plaster, 210 Ala. 607, 98 So. 909; Pilgrim Health & Life Ins. Co. 
v. Carner, 214 Ala. 408, 108 So. 37. Appellee quotes with emphasis a statement 
which i$ found in 32 C. J. p. 1165, § 277: 

“A construction which gives insured insurance for a less period of time than 
that covered by the premium which he has paid should not be adopted.” 

This on the authority of Johnson v. American Central Life Ins. Co., 212 Mo. 
App. 290, 249 S. W. 115. In that case, we note, the party claiming under the policy 
contended that it became a contract upon defendant's acceptance of the premium, 
while the insurance company sought to postpone the date on which it went into 
effect. But aside from that, we find no reason to doubt the justice of the court's 
observation. And in the present case, insured having applied for a policy on Sep- 
tember 4, 1924, it would be a matter of great difficulty to state a plausible reason 
for holding that he was insured from May 18, 1924, and a matter of difficulty also 
to hold that the stipulated period of defendant’s exemption from liability on account 
of suicide began before its liability as an insurer. 

[4-6] Appellee would date the period of defendant’s exemption from liability on 
account of suicide from the date written in the policy, notwithstanding the policy, 
anticipating some such contention, expressly provided that the “date of issue” men- 





166 The Insurance Law Journal, Vol. 68 [Feb., 1927 


tioned in the suicide clause was September 16, 1924, ewhich was the day of actual 
issue. The fact is, the policy was dated back for the purpose of giving insured the 
benefit of a smaller annual premium rate during his lifetime, that is, his expectancy, 
and the fact that insured destroyed himself before he began to realize the benefit 
of the fictional date cannot be allowed to interfere with other clearly expressed 
stipulations of the contract. This construction of the contract—if construction it 
may be called, since its terms are plain—gives force and effect to the suicide clause 
according to its obvious purpose and policy. Insured entered into the contract with 
full knowledge of its plain meaning, it must be presumed, and the court cannot, 
in the absence of fraud or deceit pleaded, remake it to meet the views of the bene- 
ficiary named therein who is as much bound by its terms as was the insured, 
Alabama Gold Life Ins. Co. v. Thomas, 74 Ala. 582. The terms of the policy 
constitute the measure of the insured’s liability. It appears without dispute that the 
contract was terminated by the act of the insured, and there can be no right of 
recovery in his named beneficiary. Imperial Fire Ins. Co. v. Coos County, 151 
U. S. 462, 14 S. Ct. 379, 38 L. Ed. 231. 

Reversed and remanded. 

Anderson, C. J., and Gardner and Miller, JJ., concur. 


HERALDS OF LIBERTY v. COLLINS. (3 Div. 772.) 
(Supreme Court of Alabama. Nov. 4 6.) 
110 Southern Reporter, 283. 

1. INSURANCE. 

Plea, in action on benefit certificate, alleging that insured warranted that he 
was not suffering from named ailments, was insufficient where it did not allege that 
ailments increased the risk of loss. 

(For other cases, see Insurance, Dec. Dig. § 815[2]. 

3. INSURANCE—PLEAS THAT DECEASED HAD MADE MISREPRESEN- 
TATIONS AS TO HEALTH, IN APPLICATION, BUT WHICH FAILED 
TO AVER THAT THEY WERE RELIED ON AS TRUE, WERE IN- 
SUFFICIENT. 

Pleas alleging that deceased had represented, in application, that he was free 
from all disease and that he had not consulted a physician, when, in fact, he had 
consulted a physician and had heart disease and had notice that he had an enlarged 
heart, which increased the risk, but which did not aver that statements were relied 
upon as true, were insufficient. 

(For other cases, see Insurance, Dec. Dig. § 815[2].) 

8. INSURANCE. 

Whether deceased had heart trouble which materially increased risk and whether 
he made false statements, in application, which were intended to and did deceive 
defendant, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

10. INSURANCE. 

To establish defense of “fraud’ to action on insurance policy, it must be shown 
(1) that statements were false and made with intent to deceive, (2) that they 
related to matters materially affecting risk, and (3) that insurer relied on them. 

For other cases, see Insurance, Dec. Dig. § 253.) 

Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action on a policy or certificate of life insurance by Katie Collins against the 
Heralds of Liberty. From a judgment for plaintiff, defendant appeals. Affirmed. 

Plea 2 sets up that the insured made an application in which he warranted 
that he had never suffered from any ailments or disease of the heart, blood vessels 
or lungs, which statement was false, in that he had been for some time and was 
then suffering from an ailment or disease of the heart. 

Plea 3 sets up the same application in which the insured said he was free from 
all disease, except as stated in his application and medical examination, which ap- 
plication provided that the statement should be material to the risk and relied’ upon 
by the defendant and that untrue answers or suppression of facts regarding the 
health should render the insurance null and void. The plea then states that, when 
the insured declared he was in good health and free from all diseases, he was 
suffering from a disease of the heart which was not stated in the application or 
medical examination. 
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Plea 4 sets up the application and medical examination in which was contained 
the question as to whether he had consulted a physician to which he replied in the 
negative, and the plea states that the answer was false because then and for a long 
time before he had been suffering from a disease of the heart. i 

Plea 5 adopts plea 4 and says that the assured had consulted a physician shortly 
before the application for a disease of the heart which fact he had concealed. | 

Plea 6 adopts plea 3 and adds to it the averment that the assured had notice, at 
the time he made the answers, that he. had a greatly enlarged heart, which jeopardized 
his health, and was material to and increased the risk. i 

Plea 7 adopts plea 4 and charges that the assured had notice, when he made his 
answers, that he had a greatly enlarged heart which jeopardized his health and the 
statements were material to and increased the risk. ‘ 

Plea 8 adopts plea 5 and adds thereto that the assured has notice of the condition 
of his heart, which jeopardized his health, and that the statements were material to 
and increased the risk. ; 

Pleas 9, 10, and 11 adopt pleas 6, 7, and 8 and add thereto the averment that the 
statements were made by the assured with intent to deceive the defendant. 

Defendant's witness Rivers was asked by defendant: 

“From your experience as an insurance man, state whether or not the fact, if it 
be a fact, that an applicant, at the time he applied for insurance, had a weak heart 
would be material to the risk in your business?” 

_ The court sustained plaintiff's objection thereto. The defendant asked the same 
witness : 

“Do you know whether the fact that an applicant had a weak heart at the time 
he applied would be, in the conduct of life insurance of an organization like this, 
material to the risk?” 

The court also sustained objection to this question. 

Defendant asked the witness W. H. Gordon: 

“Based on your experience of 20 years in the life insurance business, would the 
company ever pass a man who had heart trouble for insurance?” 

Objection was sustained by the court. 

Defendant’s witness Blue testified to making a certain examination of the 
assured wherein he found assured to have a heart lesion. The witness also testified 
that such a lesion, while a serious condition, would not necessarily shorten a man’s 
life. Thereupon the witness was asked the question, “Isn’t it a fact or isn’t it a 
omens material to a life insurance risk?” to which plaintiff’s objection was sus- 
tained. 

This witness further testified that a Dr. Garner was in his office when an exami- 
nation was made of the assured; that witness and Garner conversed about the matter 
and that witness suggested to Garner—chief surgeon for the assured’s employer— 
that assured be pensioned. 

Witness was asked if Dr. Garner did not, in presence of witness, tell assured 
that he had a serious heart trouble, to which witness replied in the negative. He was 
then asked if he had told one Meader that assured was so informed in his presence, 
and answered, in effect, that he stated to Meader that it was his impression, from a 
conversation with Dr. Garner, that Dr. Garner had informed assured of his condi- 
tion while the two latter were in one of witness’ office rooms, and in the absence 
of witness. 

Thereafter defendant’s witness Meader was asked if witness Dr. Blue had not 
stated to him that assured was informed of his condition and advised to stop work. 
To this question plaintiff objected, and the court sustained the objection. 

‘un Charge 16, refused to defendant, to which refused charge 17 is similar, is as 
ollows : 

“(16) The court charges the jury that the question of whether or not an appli- 
cant for insurance has heart trouble, or trouble of the kind testified to in this case, 
is one that is material to the risk.” 


_ Refused charge 10—to the same effect as refused charges 2, 5, 6, 9, 12, 13, and 18 
—is as follows: ; 

“(10) The court charges the jury that, if they find from the evidence that the 
statement of J. W. Collins that he had never had heart trouble was not true, they 
cannot find for the plaintiff.” 

Refused charge 8—illustrative of refused charges 11, 14, 15, and 19—is as follows: 

“(8) The court charges the jury if the said Joseph W. Collins knew, at the 





168 The Insurance Law Journal; Vol. 68 [Feb., 1927 


time he applied for and was examined for said insurance, that he had heart trouble, 
the failure to disclose that fact was a suppression of a material fact and constituted 
a fraud on the defendant, which will render the policy void.” 

Henry C. Meader and Ball & Ball, all of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Tuomas, J . The suit is on a certificate of a fraternal benefit association. 

The distinction between misrepresentations and warranties in insurance contracts 
has been defined and need not be repeated. For discussions of phases thereof, under 
the former statutes, see Alabama Gold Life Ins. Co. v. Johnston, 80 Ala. 467, 2 So. 
125, 59 Am. Rep. 816; Mutual Life Ins. Co. v. Allen, 174 Ala. 511, 56 So. 568; 
Metropolitan Life Ins. Co. v. Goodman, 196 Ala. 304, 71 So. 409; Massachusetts 
Mutual Life Ins. Co. v. Crenshaw, 195 Ala. 263, 70 So. 768; Empire Life Ins. Co. v. 
Gee, 171 Ala. 435, 55 So. 166. And the statute, as amended, putting fraternal benefit 
associations, in matters of misrepresentations and warranties, on the same footing 
as old life insurance, was considered in Brotherhood of Railway & S. C., ete., v. 
Riggins, 214 Ala. 79, 107 So. 44 (preserving the declared distinction between war- 
ranties and a mere representation, and declaring the old and new statute of like effect 
to both classes of insurance) ; Sovereign Camp v. Hutchinson, 214 Ala. 540, 108 So. 
520 (when the misrepresentations were in the form of warranties) ; Accident Ins. 
Dept., etc., v. Brooks, 110 So. ; Code of 1923, §§ 8049, 8364, 8507. 

[1] Applying the tests of the rule to the pleas, they are insufficient in averments 
as setting up mere misrepreseftations in applications for insurance. Plea 2 uses the 
word “warranted” without averring that the general ailment stated increased the risk 
of loss to the insurer. This is aside from the fact that the policy declared upon and 
in evidence contained the provision: 

“All statements made by the member shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement shall avoid this certificate 
or be used in defense of a claim hereunder, unless it is contained in the written 
application for membership and the medical examination, both of which constitute 
a part of this contract.” 

[2] Had there been error in the ruling on the demurrer to plea 2, it could not 
have been reversible error under the express declarations of the policy, and therefore 
that ruling would have been without injury. Indemnity Ins. Co. of North America 
v. Gardner, 214 Ala. 528, 529, 108 So. 342. 

[3] Pleas 3, 4, 5, 6, 7, and 8 were based on misrepresentations merely (not 
warranties) and failed to aver that the misrepresentations pleaded were not only 
false and material, but that they were relied upon as true by the defendant. Sovereign 
Camp v. Hutchinson, 214 Ala. 540, 543, 108 So. 520. This was a defect in pleas 
3, 4, 5, and 6 that justified the ruling of the trial court. 

{4, 5] Pleas 7 and 8 averred of a misrepresentation of material facts, and 
defendant’s reliance thereupon, that “assured had notice” of the falsity of the state- 
ment when made, and that the matter was material to and increased the risk. If it 
be said the words “had notice’ were the equivalent of the averment of fact showing 
an actual intent to deceive with a knowledge of the falsity of the fact, and that 
defendant relied thereupon, there was no reversible error committed. The same 
matter sought to be pleaded in Nos. 6, 7, and 8 was set up in pleas 9, 10, and 11, and 
the conclusion thereof is the averment that said false statements were made by the 
assured with the intent to deceive the defendant, and that it relied thereupon in 
issuing the policy. 

The questions to witnesses Rivers and Gordon called for conclusions on a mat- 
ter directly in issue. Amer. Nat. Ins. Co. v. Rosebrough, 207 Ala. 538, 93 So. 502; 
Weller & Co. v. Camp, 169 Ala. 275, 52 So. 929, 28 L. R. A. (N. S.) 1106. 

[6] There was no error in sustaining objection to the question to Dr. Blue: 

“Isn’t it a fact or isn’t it a condition material to a life insurance risk?” 

[7] The question is not complete. However, the witness did testify that most life 
insurance companies considered a disease of the heart a poor risk. The further ques- 
tion calling for Garner’s conversation to Blue, in the absence of the assured, was 
properly excluded. However, the same matter was in evidence, and the evidence 
of Meader, sought as to the same matter, was properly excluded. It was not com- 
petent as tending to impeach Blue, since that witness was introduced by the defendant. 
Ala. Power Co. v. Hall, 212 Ala. 638, 642, 103 So. 867. 

[8] The questions of fact of whether the deceased had a heart trouble when the 
insurance issued, if so, whether it was intrinsically material and increased the risk, 
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and whether the alleged false statements were made with the intent to receive, and 
that the defendant was so deceived to its prejudice were for the jury. All affirmative 
instructions sought were properly refused. This is illustrated by refused charges 16 
and 17, requested by the defendant. 

[9] It could not be said under the evidence as a matter of law, that heart trouble is 
material to the risk. The same defect infected refused charges 2, 5, 6, 9, 10, 12, 13, 
and 18. They sought to instruct that it was immaterial whether the heart trouble 
increased the risk of loss, or whether the mere representations were made with intent 
= = deceive the defendant. Requested charges 8, 11, 14, 15 and 19 were properly 
refused. 

The distinction between pleas of fraud in the procurement of a policy of insurance 
and a breach of warranty is indicated in Empire Life Ins. Co. v. Gee, 171 Ala. 435, 441, 
55 So. 166, and Brotherhood v. Riggins, 214 Ala. 79, 107 So. 44. 

[10] Where fraudulent representations are pleaded in defense to recovery on a policy 
of insurance, it must be shown (1) that the statements were false when made and were 
with intent to deceive, (2) that they related to matters intrinsically material to and 
affected the risk, and (3) that the insurer relied on them. Empire Life Ins. Co. v. 
Gee, 171 Ala. 435, 439, 55 So. 166. 

We will say of refused charges 3, 7, and 20, whether good or bad, they were each 
covered by given charge 4 and the oral charge. 

We find no reversible error, and the judgment of the circuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 


McDONALD v. McDONALD er at. (6 DIV. 518.) 
(Supreme Court of Alabama. Nov. 4, 1926.) 

2. INSURANCE—BENEFICIARY MAY BY CONTRACT WITH INSURED 
ACQUIRE A VESTED INTEREST. ; 
Generally, beneficiary has mere expectancy and no vested interest in policy during 

lifetime of insured, though he may acquire a vested interest by contract with insured 

as by giving of a valuable consideration for insured’s agreement not to change 
beneficiary. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


3. INSURANCE. 4 , ; A 
Policies of insurance are choses in action and may be assigned equitably, at 
least by delivery with intent to pass title. 


(For other cases, see Insurance, Dec. Dig. § 214.) 
4. INSURANCE. 

Neither delivery of policy nor its possession is alone sufficient to evidence an 
assignment. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 
7. INSURANCE, 

Assignment of insurance policy to beneficiary may be pleaded in general terms 
without statement of consideration. 

(For other cases, see Insurance, Dec. Dig. § 637.) 


10, INSURANCE. : ‘ 
Where designation of beneficiary is made pursuant to agreement founded on 
sufficient consideration, beneficiary so designated acquires a vested interest. 


(For other cases, see Insurance, Dec. Dig. § 586.) 


Appeal from Circuit Court, Jefferson County; John Denson, Judge. 

Suit on policy of life insurance by Emma C. McDonald against the Fidelity 
Mutual Life Insurance Company, in which there was interpleader by defendant 
and intervention of claim by Kenneth M. McDonald and Aleta McDonald Berry. 
Judgment for claimants, and plaintiff appeals. Reversed and remanded. 

This is a contest by interpleader at law between the appellees, children of 
Thomas C. McDonald, and the appellant, his second wife and widow, for the pro- 
ceeds of an insurance policy on the life of Thomas C. McDonald. “On a former 
appeal the case made by the claim of appellees was thus stated by the court: 

“Appellee brought her action at law against’the Fidelity Mutual Life Insurance 
Company on a policy of life insurance. The insured was’ plaintiff's (appellee’s) 
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husband at the time of his death; but she was his second wife, and the policy had 
been purchased during the life of the. first wife who was then named therein as 
beneficiary. It provided as follows: ‘The insured, upon presentation of this policy 
for proper indorsement, may, with the written approval of the president or vice- 
president, and while this policy is in force, change the beneficiary hereof. Such 
change shall take effect upon the indorsement of the same on the policy by the 
company.’ 

“In pursuance of this provision, after the death of the first wife and after 
the marriage of plaintiff and the insured, the policy was changed and plaintiff was 
named therein as sole beneficiary, and so the policy read at the death of insured. 
Meantime insured and appellee, his second wife, became estranged, separated, and 
at the time of his death his bill for divorce and her claim for alimony were pending. 
In the meantime, also, insured notified the company of his desire and intention to 
have the names of his son and daughter by his first wife substituted in the policy 
as beneficiaries and by his attorneys requested—such is the effect of his communica- 
tion to the company—that the change be made, but was unable to present the policy 
for the company’s indorsement to that effect, because it was in the possession of the 
plaintiff in this cause, and it was therefore impossible for him to present the policy 
to the company. To this, so far as appears by the record, the company made no 
response; and so the policy remained without further change until the death of 
insured some months afterward. Before issue joined in plaintiff's suit, defendant 
insurance company filed an interpleader suggesting that Kenneth M. McDonald and 
Aleta McDonald Berry, son and daughter of insured, individually and as administra- 
tor and administratrix of his estate, claimed the money due on the policy, and paid 
the amount thereof into court with a prayer that said claimants be given notice, 
and that it be discharged of all further liability in the premises. Claimant’s inter- 
posed their claim in two aspects, to wit: They claimed the fund in court as bene- 
ficiaries under the policy; they claimed it ‘as executors of the will of Thomas C. 
McDonald, deceased,’ alleging themselves to have been so appointed by the probate 
court of Jefferson county. Plaintiff demurred to each claim, alleging various and 
sundry objections thereto, after which claimants moved the court to make an order 
transferring the cause to the equity side of the court for further consideration. 
Plaintiff’s demurrer was sustained, the motion to transfer the cause was overruled, 
and, claimants having nothing further to say, judgment was rendered for plaintiff. 
Claimants, individually and as executors, have appealed.” [212 Ala. 137, 102 So. 
38, 36 A. L. R. 761.] 

It being then held that demurrers to appellee’s claim were improperly sustained, 
and the cause being remanded, the other claimant, the widow, and appellant here, 
filed twelve special answers to their claim, to each of which demurrers were sus- 
tained. These answers set up, in substance: (1) That said Thomas C. McDonald, 
in April, 1920, assigned to appellant, his wife, the proceeds of the policy, and com- 
pleted the gift by delivering to her the policy; and (2) he designated her as bene- 
ficiary and delivered to her the policy in consideration of her promise to marry 
him, which promise was mutually executed. 

As illustrative of the tenor of the answers, the following will suffice: 

“(2) Plaintiff avers that said Thomas C. McDonald, deceased, was estopped 
from changing the beneficiary under said policy of insurance as alleged in said 
claim from plaintiff to claimants, for that shortly prior to the marriage of plaintiff 
and said Thomas C. McDonald, which marriage took place on, to wit, February 
14, 1920, and as a part of the consideration for the promise of plaintiff to marry 
said Thomas C. McDonald, he agreed to procure plaintiff to be designated as bene- 
ficiary in said policy of insurance, and in pursuance of said agreement plaintiff 
thereafter married said Thomas C. McDonald as aforesaid, and said Thomas C 
McDonald did on, to wit, April 10, 1920, in pursuance of his said promise as afore- 
said, procure plaintiff to be designated as the beneficiary in said policy of insurance. 

“(5) Plaintiff avers that subsequent to her marriage to the said Thomas C. 
McDonald, deceased, and prior to his death, he did, to wit, in April, 1920, assign to 
plaintiff the proceeds of the policy sued on in this cause, to her, by delivering same 
to her and then and there stating to her in substance that he wanted her to have 
the proceeds of said policy upon his death; that his children by a former marriage 
would more than likely give her trouble after his death, and that she would need 
the proceeds of said policy; and plaintiff further avers that said gift completed 
by the delivery of said policy as aforesaid constituted her the legal and equitable 
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owner of the proceeds of said policy upon the death of said Thomas C. McDonald. 

“(10) Plaintiff avers that she was married to said Thomas C. McDonald on, 
to wit, February 14, 1920, and that shortly prior to said marriage plaintiff and said 
Thomas C. McDonald mutually agreed to marry each other, and that as a part of 
said mutual agreement to marry said Thomas C. McDonald agreed with plaintiff 
that he would procure plaintiff to be designated as the beneficiary in a policy of life 
insurance upon his life, in the sum of $5,000; and plaintiff further avers that in 
pursuance of said agreement to marry and partly in consideration of said promise 
on the part of said Thomas C. McDonald made in consideration of said mutual 
promise to marry that he would procure plaintiff to be designated as beneficiary in a 
policy of life insurance on his life, as aforesaid, the said Thomas C. McDonald did 
after said marriage procure plaintiff to be designated as the beneficiary in the policy 
of life insurance mentioned in the claim filed by claimants in this cause, and did 
deliver said policy of life insurance to plaintiff, and plaintiff avers that said Thomas 
C. McDonald did assign to her said policy of life insurance and the proceeds thereof 
to be paid by the life insurance company who is insurer in said policy, wherefore 
the fund paid into court by said original defendant, said life insurance company, is 
of right the property of plaintiff. 

“(12) Plaintiff avers that prior to her marriage to said Thomas C. McDonald, 
deceased, and at a time when the proceeds of the policy sued on in this case were 
payable to the estate of said Thomas C. McDonald, he proposed to her that if she 
would marry him, he would care for her, and would procure her to be designated as 
beneficiary in a life insurance policy on his life in the sum of to wit, $5,000, so 
that she would at his death receive the proceeds of said policy. Plaintiff further 
avers that in consideration of and in reliance upon said promise she consented to, 
and did, marry him on, to wit, February 14, 1920, and thereafter on, to wit, April 
10, 1920, he did procure plaintiff to be designated as beneficiary in the policy of in- 
surance sued on in this case, and did deliver said policy to her; and plaintiff further 
avers that the attempted change of beneficiary set up in said claim was without 
her consent, and in violation of her rights under the contract, and that at the time 
of the death of said Thomas C. McDonald and thereafter she was in possession of 
said policy rightfully and in pursuance of her rights under her agreement with said 
Thomas C. McDonald, deceased, as aforesaid.” 

The plaintiff-widow declining to plead further, judgment was rendered awarding 
the proceeds of the policy to the appellees, and the appeal is from that judgment. 

Harsh, Harsh & Harsh and Frank S. White & Sons, all of Birmingham, for 
appellant. 

Black & Harris, of Birmingham, for appellees. 

SoMERVILLE, J. On the former appeal (212 Ala. 137, 102 So. 38, 36 A. L. R. 
761), the sufficiency of the claims filed by these appellees, and the propriety of their 
interpleading in this proceeding, were fully considered and sustained. 

[1] Counsel for appellant present a forceful argument for a review and re- 
cantation of some of the grounds of decision on that appeal—especially as to the 
sufficiency of the facts relied on to effect an equitable substitution of the appellees 
for the appellant, as the rightful beneficiaries under the policy. But our examina- 
tion of the opinion of Mr. Justice Sayre, which clearly enunciates the principles in- 
volved, and carefully applies them to the equities of this case, fully justifies the con- 
clusions announced by the court, which must therefore be accepted as the law of 
the case. 

[2] We are now to consider the merit of the counter equities set up by appellant 
in avoidance of the equity prima.facie shown by the appellees. 

“It is generally held that, where a right to change the beneficiary has been re- 
served to insured in the policy or is authorized by a statute which is part of the 
contract, the beneficiary named in the policy has a mere expectancy and no vested 
right or interest during the lifetime of insured, unless he has acquired a vested 
interest by virtue of a contract with insured, such as an agreement of insured, 
for a valuable consideration, not to change the beneficiary, or unless there are facts 
establishing an equitable interest in’ the proceeds.” 37 Corp. Jur. 579, 580, § 345. 

And, again: 

“Where the policy reserves to insured the right to change the beneficiary, a 
change jof beneficiary may be made at his instance, without the knowledge or consent 
of the original beneficiary, or notice to him, unless insured has divested himself 
of, the right, as by assigning all his rights under the policy, agreeing to keep the 
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policy in force for the beneficiary, or making a completed gift of the policy to the 
beneficiary by delivery to him, or unless a change of beneficiary has been enjoined 
and the injunction has not been dissolved.” Id. 583, § 349. 

[3, 4] Policies of insurance are choses in action and may be assigned, equitably 
at least, by a mere delivery of the policy with intention to pass the title. Chapman 
v. MclIlwrath, 77 Mo. 38, 46 Am. Rep. 1; Mosaic Templars v. Hearon, 153 Ark. 
568, 241 S. W. 35, 27 A. L. R. 1147; Potvin v. Prudential Ins. Co., 225 Mass. 247, 
114 N. E. 292; Marcus v. St. Louis, etc., Co., 68 N. Y. 625; Pickslay v. Starr, 149 
N. Y. 432, 41 N. E. 163, 32 L. R. A. 703, 52 Am. St. Rep. 740; 37 Corp. Jur. 425, 
§ 129. This is in accord with the general principles applicable to all written con- 
tracts for the payment of money, as often declared by this court. Lee v. Wimberley, 
102 Ala. 539, 15 So. 444, 448; Strickland v. Lesesne, 160 Ala. 213, 49 So. 233; 
Wells v. Cody, 112 Ala. 278, 20 So. 381. Of course, neither delivery nor possesion 
is alone sufficient to evidence an assignment. Cyrenius v. N. Y. Mut. L. Ins. Co., 
73 Hun, 365, 26 N. Y. S. 248, affirmed in 145 N. Y. 576, 40 N. E. 225; Cuyler v. 
Wallace, 183 N. Y. 291, 76 N. E. 1, 5 Ann. Cas. 407; Royal Union, etc., Ins. Co. 
v. Lloyd, 254 F. 407, 165 C. C. A. 627. 

[5] The authorities all hold that— 

“A policy of life insurance may, like other choses in action, be assigned by 
way of gift, and requires no consideration, but depends upon the voluntary act of 
insured only.” 37 Corp. Jur. 429, § 137; Opitz v. Karel, 118 Wis. 527, 95 N. W. 
948, 62 L. R. A. 982, 99 Am. St. Rep. 1004, citing numerous cases; Harrison’s 
Adm’r. v. N. W. Mut. Life Ins. Co., 78 Vt. 473, 63 A. 321, 112 Am. St. Rep. 932. 

[6] The only requirement is that it be unconditionally delivered to the donee 
with intent on the part of the owner to divest himself of its ownership [Walker v. 
Crews, 73 Ala. 412; Wheeler v. Armstrong, 164 Ala. 442, 51 So. 268], and a gift 
thus perfected is irrevocable (Sewall v. Gidden, 1 Ala. 52), Nor is it any objection 
to the validity and completeness of such a gift that nothing was yet due to be paid 
upon the policy at the time of its assignment. “It is the evidence of an amount to 
be paid at a time fixed by the contract, though it may lapse by failure to comply 
with its terms. This contingency, however, cannot destroy its character as a 
transferable chose in action while it subsists as a valid obligation.” Opitz v. Karel, 
supra. 

|7| So far as the form of the pleading is concerned, we think the fact of as- 
signment is properly alleged in general terms, and the statement of a consideration 
is unnecessary. 5 Corp. Jur. 1009, § 225; Ragland v. Wood, 71 Ala. 145, 46 Am. 
Rep. 305. 

[8] Our conclusion is that answers numbered 5, 7, and 8, sufficiently show an 
assignment of the policy by the insured to appellant, and that such am assignment is 
sufficient to defeat the equity asserted by appellees, because it shows a vested interest 
in appellant which could not be defeated by the act of the insured in designating 
another beneficiary. McDonald vy. McDonald, 212 Ala. 137, 102 So. 38, 36 A. L. R. 
761. As to these answers, the demurrers were erroneously sustained. 

We think, however, that answers numbered 6 and 9 are not sufficient. The facts 
alleged may be sufficient to support an inference of fact that insured assigned the 
policy to appellant by way of gift, but they do not show it as a matter of law, and 
they are not colored by any general allegation of assignment or gift. " 

|9| Marriage is a valuable consideration, and will support a contract made in 
consideration of it. Andrews v. Jones, 10 Ala. 400, 421; Nelson v. Brown, 164 Ala. 
397, 406, 407, 51 So. 360, 137 Am. St. Rep. 61; 13 Corp. Jur. 322, § 159. 

[10] In 14 R. C. L. 1389, § 554 (Insurance) it is stated: ; 

“Although the contrary has been held, the better view is that where the desig- 
nation of the beneficiary in such a certificate is made in pursuance of an agreement 
founded upon a sufficient consideration, the person so designated acquires a vested 
interest, and unless by reason of countervailing equities cannot be displaced, although 
the rules of the order permit the member to change the beneficiary at will. Strong 
v. Supreme Lodge, etc., 189 N. Y. 346, 82 N. E. 433, 12 L. R. A. (N. S.) 1209, 
and note, 121 Am. St. Rep. 902, 12 Ann. Cas. 944; Savage v. Modern Woodmen, 
etc., 84 Kan. 63, 113 P. 802, 33 L. R. A. (N. S.) 773, and note. This is true, for 
example, where in pursuance of an antenuptial contract a husband procures his wife 
to be named as beneficiary. Supreme Lodge, etc., v. Ferrell, 83 Kan. 491 [112 P. 
INS hd hss ike hos Lado tal , S 

Except that the contractually designated beneficiary was there the insured’s 
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sister-in-law, instead of being as here his wife, the New York case of Stronge v. 
Supreme Lodge etc., supra, is substantially identical as to its equities and counter 
equities with the instant case. There the undertaking of the beneficiary, in consid- 
eration of her designation as such, was to take in and take care of the insured in 
her home, so long as he desired. The conclusion was that— 

“Not only was the refusal of appellant to surrender the old certificate not wrong- 
ful, so as to excuse the nonperformance by Irvine [the insured[ of certain acts 
otherwise essential to the issue of a new certificate, but Irvine was not entitled to 
have a new certificate issued as against appellant even if he had complied with re- 
spondent’s [insurer’s] regulations.” 

The case of Freitas v. Freitas, 31 Cal. App. 16, 159 P. 611, specifically holds 
that 2 woman’s marriage to the insured, in consideration of being named as benefi- 
ciary in the policy, gave to her an equitable right to the proceeds of the policy 
which the insured could not defeat by any acts of his, and which a volunteer benefi- 
ciary, afterwards substituted, could not deny. 

[11] Unquestionably, both on principle and authority, appellant’s answers num- 
bered 2, 3, 4, 10, 11, and 12, show an equitable right in her sufficient to defeat the 
claim of appellees, and the demurrers thereto should have been overruled. 

[12, 13] It is true the statute of frauds (Code 1923, § 8034, subd. 4) requires 
agreements made in consideration of marriage to be evidenced by a writing in accord- 
ance with its provisions. But the benefit of the statute must be asserted in law 
practice by a plea, and cannot be raised by demurrer. Evans vy. So. Ry. Co., 133 Ala. 
482, 32 So. 138. And even in equity practice, unless the pleading setting up the 
contract shows on its face that it was not in writing, the same rule prevails. Strouse 
v. Elting, 110 Ala. 132, 20 So. 123. The answers not showing the marriage contract 
was not in writing, the objection was not available on demurrer. 

[14] But in any case, the answers show that the marriage contract was fully 
executed on both sides, and the statute of frauds is without influence upon resulting 
rights. Andrews v. Jones, 10 Ala. 400, 421; Sawyer v. Ware, 36 Ala. 675; Gordon 
v. Tweedy, 71 Ala. 202, 213; 27 Corp. Jur. 323, § 406. 

For the errors noted, the judgment will be reversed and the cause remanded 
for another trial. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


KANSAS CITY LIFE INS. CO. v. PHILLIPS. (No. 2532.) 
(Supreme Court of Arizona. Nov. 29, 1926.) 
250 Pacific Reporter 882. 

1. INSURANCE—REINSTATEMENT OF LIFE POLICY HELD NOT JURY 
QUESTION UNDER EVIDENCE. 

Evidence of efforts to reinstate lapsed life policy, held not to warrant submission 
of question of reinstatement to jury. 
(For other cases, see Insurance, Dec. Dig., § 668[8].) 

2. INSURANCE—APPLICATION FOR REINSTATEMENT UNDER LIFE 
POLICY, AND PAYMENT OF PAST-DUE PREMIUMS. HELD NOT 
TO REINSTATE INSURED, UNDER PROVISIONS IN APPLICATION. 
Application for reinstatement under life insurance policy, and payment of past- 

due premiums, eld not to reinstate insured, in view of provisions in application that it 

must be accepted at home office and approved by medical director, and that certificate 
must be issued, before it became effective. 
(For other cases, see Insurance, Dec. Dig. § 365[1].) 

3. INSURANCE—SICKNESS WILL NOT EXCUSE PAYMENT OF PREMI- 
UMS ON LIFE POLICY. 

Insured is not excused for neglect in failing to pay premiums on life insurance 
policy because he is sick. 
(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE—INSURER MAY REJECT APPLICATION FOR REIN- 
STATEMENT UNDER LIFE POLICY BY INSURED, WHO BECAME 
SICK WHILE POLICY WAS LAPSED. 

Insurer has absolute right to reject application for reinstatement under life in- 
surance policy, made by insured who became sick while policy was lapsed. 


(For other cases, see Insurance, Dec. Dig. § 365[1].) 
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5. INSURANCE—INSURER’S FAILURE TO IMMEDIATELY REJECT AP- 
PLICATION FOR REINSTATEMENT UNDER LIFE POLICY HELD 
NOT EQUIVALENT TO APPROVAL. 

That insurer did not reject application for reinstatement under life policy imme- 
dately upon its receipt at home office ,held not equivalent to approval thereof, in view 
of agreement in application as to time that reinstatement should become effective. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from Superior Court, Maricopa County; Dudley W. Windes, Judge. 

Action by Flora H. Phillips against the Kansas City Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 

Armstrong, Lewis & Kramer, of Phoenix, for appellant. - 

J. C. Niles and John W. Ray, both of Phcenix, for appellee. 

Ross, J. Plaintiff’s husband, William O. Phillips, on January 2, 1923, took out a 
life policy, in the sum of $2,000, with the defendant, Kansas City Life Insurance Com- 
pany, of Kansas City, Mo., in plaintiff’s. favor. The first year’s premium of $37.50 
was paid in advance, and future premiums of $9.92 were agreed to be paid quarterly 
on January 2d, April 2d, July 2d, and October 2d. 

The insured died on December 13, 1924, and this suit is brought to recover the 
amount of the policy. The case was tried before the court with a jury, and resulted 
in a verdict and judgment in favor of plaintiff. 

[1] The defendant has appealed, and by his assignments insists that the trial court 
erred in refusing, upon its motion, to direct a verdict at the close of plaintiff’s and at 
the close of the whole case; it being contended that there was no evidence to support 
a verdict and judgment. 

It is undisputed that the insured defaulted the payment due July 2, 1924, and on 
September 4, 1924, applied to the defendant for reinstatement, which application 
was thereafter approved and the premium paid as follows: $2.10 cash and the in- 
sured’s note for the balance of $7.82, payable October 2d, conditioned that a failure to 
pay note when due would lapse policy. 

One of the controverted questions was as to whether the note was paid or not. 
We will not set out the evidence on that question, as it appears to us it is immaterial, 
because, even if it were paid, its only effect would have been to continue the policy 
up to the due date of the next quarterly payment, October 2d. 


The quarterly premium of October 2, 1924, was not paid when due, nor within 
the period of grace. The policy lapsed, and it is contended by defendant it was not 
reinstated. The facts on this point, as we gather them from the record, are about 
as follows: 

During the early days of December, 1924—just what day is not shown—the in- 
sured became ill, and on December 13th died. It was on Sunday, December 7th, 
that the plaintiff personally made application at defendant’s local office to have insured’s 
policy reinstated, signed insured’s name to application, and at the same time paid 
the local agent the premium due for the quarter beginning October 2, 1924. The 
application and premium were accepted by the defendant’s local office and immediately 
forwarded to the home office in Kansas City, Mo. This application for reinstatement 
was made out upon a blank form. The plaintiff testified : 

“I signed a blank for mine and for his (her husband’s) to have it reinstated. I 
knew * * * it to be necessary for me to fill out a blank to have it reinstated, that the 
policy had lapsed.” 

The blanks used in applications for reinstatement, as appears from the one used 
to secure the insured’s reinstatement for the July delinquency, contain these condi- 
tions : 

“T agree that said policy of insurance shall not stand as reinstated or renewed 
until the application is received and accepted at the home office of the company and 
approved by the medical director, and a certificate of reinstatement or renewal is 
issued and actually received by me during my lifetime and while I am in good health. 

“T further agree that any money, note, obligation, or other thing of value accom- 
panying this application, or given to the company or its agent on account of the over- 
due premium on said policy, or any part thereof, shall be held by the company merely 
as a deposit and not as payment, until this application shall be accepted at the home 
office of the company and approved by the medical director, and a certificate of rein- 
statement issued and actually delivered to me during my lifetime and while I am in 
good health.” 
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It is not questioned that this is the form signed by plaintiff on December 7th. 
Counsel for defendant asserts it is, and plaintiff does not dispute it. Even if we be 
wrong in assuming what counsel apparently concede, the policy itself requires the in- 
sured to submit to the insurer satisfactory evidence of insurability in order to be 
entitled, as a matter of right, to be reinstated. It is not pretended any such evidence 
was submitted, or indeed existed, at the time the application for reinstatement was 
received at the home office. 

The home office, under date of December 11, 1924, wrote a letter to the local 
office, acknowledging the receipt of application for reinstatement and remittance cover- 
ing October 2d premium, stated the premium note for July 2d dues had not been paid 
and that, upon receipt of such dues, prompt attention would be given the matter of 
application for reinstatement of insured’s policy. Upon receipt of this letter (Decem- 
ber 14th) the local office communicated its contents by telephone to the home of the 
insured, and on December 15th the father of the deceased appeared at the local 
office and paid the note covering the July dues. At that time the local agent knew 
nothing of the death of the insured, and the father said nothing about his son 
being dead. The local office immediately remitted to the home office the July dues. 
On December 17th the defendant’s local agent saw in a local newspaper a notice of 
insured’s death on December 13th, and wired the home office that fact, whereupon 
the last application for reinstatement was rejected and the draft covering premium 
returned to the local office for the plaintiff. 

If the formal application for reinstatement, together with the payment of the 
past-due premium, had the effect of reinstating the insured, the policy was in force 
at the time of the death of the insured. 

[2] The hereinbefore quoted parts of the application for reinstatement show an 
agreement as to when a lapsed policy would be considered reinstated. Under it the 
filing with the insurer of an application to be reinstated, and the payment of the past- 
due premiums, are not enough. These are only preliminary steps, and, after receiving 
them, insurer has a right to satisfy itself as to the character of the risk and whether 
it has been changed or become more hazardous than when the policy was issued. 
Some of the conditions are: That the insured shall be in good health, the applica- 
tion approved by the medical director, a certificate of reinstatement or renewal issued 
and actually received by the insured during his lifetime. None of these conditions was 
met in this case. 

In the body of the policy it is provided that the insured may be reinstated at any 
time upon written request to the company at its home office, accompanied by evi- 
dence of insurability satisfactory to the company and the payment of all premiums 
in arrears. 

Here the application for reinstatement was made on Sunday, December 7th, two 
months and five days after default in paying the October 2d dues. For some reason 
or other the insured did not sign the application for reinstatemert; that being done by 
the plaintiff, who also paid the past-due premium. : 

[3, 4] The insured cannot neglect and refuse to pay the premiums on his policy 
when they are due and expect that the policy will be continued in force, nor may he 
be excused for such neglect upon the ground and for the reason that he was sick. 
If, perchance, he does become sick while his policy is lapsed, the insurer under the 
contract has the absolute right to reject his application for reinstatement. 

When the application for reinstatement was received at the home office, it was 
not rejected, but held, without action, pending the remittance by the insured of the 
July dues. When the July dues were paid to the local office, the insured was dead. 
it was upon receipt of a telegram from the local office that the home office rejected 
the application for reinstatement. 

[5] The plaintiff makes some contention that, because the application for rein- 
statement was not rejected upon its receipt by the home office, it was equivalent to 
an approval thereof. This contention is not tenable; the agreement being that the rein- 
statement should become effective only after the application was approved by the 
medical director and after satisfactory evidence of the insurability of the insured, or 
rather the applicant. 

The plaintiff cites Lechler v. Montana Life Insurance Co., 48 N. D. 644, 186 
N. W. 271, 23 A. L. R. 1193, a case in which the company was held estopped to 
deny the reinstatement of the insured, as containing “almost the same facts as are here 
presented.” In the Lechler Case it appears that the agents of the insurance company 
accepted the application of the insured for a renewal of his policy, and his note in 
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payment thereof. These were forwarded to the home office, and, not being satis- 
factory to those there in charge, were returned to the local agents for certain cor- 
rections and substitutions. The local agents failed to follow instructions from the 
home office, and the insured was left to. believed éverything was all right. He died, 
not knowing otherwise, and upon the facts the court held that, because he was led to 
believe his application for reinstatement had been accepted and approved, and his 
note taken in payment of premium, and he thereby lulled into the belief that his life 
was insured, the company was estopped—a state of facts very different from those we 
have here. 

There is no question of estoppel or waiver presented in this case, at least so far 
as the application for reinstatement made in December is concerned. The facts 
present a plain case of failure to pay the premium in October, or to make timely 
application for reinstatement and proof of insurability. 

We are satisfied the court erred in not directing a verdict upon the motion of 
defendant at the close of the whole case. 

The judgment is therefore reversed, and the cause remanded, with directions that 
plaintiff’s complaint be dismissed. 

McAlister, C. J., and Lockwood, J., concur. 


UNITED ORDER OF GOOD SAMARITANS v. ROBINSON. (No. 187.) 
(Supreme Court of Arkansas. Oct. 18, 1926.) 
287 Southwestern Reporter 193. 
1. INSURANCE. 

Instruction to disregard release of one-half amount of benefit certificate, unless 
jury found some consideration therefor, held erroneous under uncontradicted evidence 
that release was signed with knowledge of defendant’s contention that it was entitled 
to refuse past-due premiums and cancel policy. 

(For other cases, see Insurance, Dec. Dig. § 826[1].) 

2. INSURANCE. 

Beneficiary, with knowledge of contention by association that insured was over 

insurable age, signing agreement to take reduced sum under policy, is bound thereby. 


(For other cases, see Insurance, Dec. Dig. § 792.) 


Appeal from Circuit Court, St. Francis County; E. D. Robertson, Judge. 

Action by Mary Robinson against the United Order of Good Samaritans on a 
benefit certificate. From a judgment for plaintiff, defendant appeals. Reversed and 
remanded, unless remittitur be filed. 

Norfleet & Norfleet, of Forrest City, for appellant. 

Mann & Mann, of Forrest City, for appellee. 

Woop, J. This action was instituted by the appellee against the appellant to re- 
cover on a benefit certificate issued by the appellant on the life of the mother of the 
appellee for the benefit of the appellee. The appellant agreed, on the conditions named 
in the certificate, to pay to the appellee on the death of the assured the sum of $300 
and also to pay $50 as a burial benefit. The appellee set up the certificate, alleged 
that the assured had complied with its terms, and was in good standing at the time 
of her death; that the appellant had refused to comply with the terms of the contract, 
and she prayed for judgment in the sum of $350. The appellant, in its answer, ad- 
mitted that the assured was in good standing at the time of her death on November 
25, 1923. It defended on the ground that at the time the certificate was issued to the 
assured she was over 61 years of age, and that under the terms of the policy and the 
by-laws of the appellant in such event it undertook to pay $25 for each full 3 months’ 
membership in the order, if the assured member died of dropsy, and not to exceed 
the full value of the policy. The appellant alleged that the assured died of dropsy, 
and that under the terms of the policy the appellee was only entitled to recover the 
sum of $150, which sum the appellant had tendered and was willing to pay. The 
appellant further alleged that the appellee was estopped from claiming more than the 
sum of $150 because of a written agreement signed by her to accept that sum in full 
satisfaction of the policy; that the appellant and the appellee, before the death of the 
assured, were in a dispute as to whether the certificate was a binding contract. The 
appellant agreed to accept the premium and to continue the policy in force, notwith- 
standing the assured was over the age at which the appellant could issue its certificate, 
provided the appellee would agree to accept the sum of $150 on the death of the 
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assured; that the appellee had entered into a written agreement to accept said sum, 
and the appellant thereupon continued the policy. 

There was testimony on behalf of the appellant to the effect that, under the by- 
laws of the order, at the time the certificate was issued, the appellant was forbidden 
to accept as members persons over 60 years of age. Under the by-laws of the order 
the appellant was authorized to refund the premiums that had been paid on the cer- 
tificate and to cancel the certificate and past-due premiums. It was under these cir- 
cumstances that the following written agreement was executed by the appellee on 
October 16, 1923: 

“This is to certify that I, Mary Robinson, beneficiary in policy of Fanny Coleman, 
hereby agree, in case of death of said Fanny Coleman, to accept one-half of the amount 
stated in the policy now under consideration and under no consideration will it be 
more than $150,’” 

A witness for the appellant who negotiated the transaction for the appellant tes- 
tified that the appellee signed the agreement voluntarily, and the witness then accepted 
the past-due premium from the appellee. Other witnesses for the appellant testified 
that they were present and witnessed the agreement, and that the agent of appellant 
refused to accept the past-due premium, unless plaintiff would sign the agreement. 
There was further testimony on behalf of the appellant tending to prove that the 
assured at the time the certificate was issued was more than 60 years of age. There 
was testimony to the effect that she died of dropsy. 

The appellee testified that she signed the written agreement above set forth, and 
she does not deny that it was signed under the circumstances as detailed by the wit- 
nesses for the appellant. 

[1] At the request of the appellee, and over the objection of the appellant, the 
court, among other instructions, gave to the jury the following: 

“Unless you find that there was some consideration for the signing of the release 
of one-half of the policy, you will disregard such release.” 

The jury returned a verdict in favor of the appellee in the sum of $350, and from 
a judgment in appellee’s favor for that sum is this appeal. 

[2] The court erred in giving the instruction above set forth at the instance of 
the appellee. By this instruction the issue was submitted to the jury as to whether 
or not there was a consideration for the execution of the agreement. The facts are 
undisputed, and they show that there was a consideration moving to the appellee 
from the appellant for the execution of the agreement. Under the appellant’s by- 
laws, which were a part of the contract of insurance, the appellant had the right 
to refuse to accept past-due premiums and to cancel the policy, if the assured was 
more than 60 years of age. The undisputed testimony shows that the appellant 
was contending that the appellee, at the time the agreement was entered into, was 
over 60 years of age; that the certificate was subject to cancellation; and that it 
had refused to accept the past-due premium, and would have cancelled the certificate 
if the appellee had not signed the agreement to accept not exceeding the sum of 
$150 as full payment for the amount due under the policy. The undisputed testi- 
mony was to the effect that the appellee voluntarily signed the above agreement 
after she had been fully advised of the contention made by the appellant. The facts 
were undisputed, and they prove that the agreement was a valid one. It was within 
the power of the appellant under its constitution and by-laws to enter into such an 
agreement, which was a consideration moving from the appellant to the appellee as 
an inducement for her to execute the agreement. Under the undisputed evidence 
the appellee is therefore estopped from repudiating the binding force of her 
agreement. 

If the appellee will enter a remittitur so as to reduce the judgment in her favor 
to the sum of $150, the error may be cured here. For the error indicated, the 
judgment is reversed, and the cause will be remanded for a new trial, unless the 
appellee within 15 days .will agree to the entry of a judgment in this court in her 
favor against the appellant in the sum of $150, with interest from the date of 
the rendition of such judgment. 
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UNITED ORDER OF GOOD SAMARITANS y. ANDERSON et. al. 
(No. 209.) 


(Supreme Court of Arkansas. Oct. 25, 1926. 
287 Southwestern Reporter 194. 

1. INSURANCE—UNDER CONSTITUTION AND BY-LAWS OF FRA- 
TERNAL BENEFIT SOCIETY, PROVIDING THAT MEMBERS 
SHOULD BE NOTIFIED OF DELINQUENCY IN PAYING DUES, 
AND SUtPENDED IN OPEN MEETING. MERE DELINQUENCY IN 
ated DUES DID NOT AUTOMATICALLY SUSPEND DELIN- 
Under constitution and by-laws of fraternal benefit society, providing that 

member neglecting to pay dues for two months shall be notified thereof by secre- 

tary and suspended in open meeting, and record thereof made on minutes, mere 
delinquency in payment of dues did not automatically suspend delinquent member. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

2. INSURANCE. 

Where mere nonpayment of assessment does not of itself forfeit insurance, clear 
intention to declare forfeiture must be shown, and, if notice is required, it must 
be given. 

(For other cases, see Insurance, Dec. Dig. § 756[2].) 

3. INSURANCE. 

Evidence held to sustin finding that member of fraternal benefit association was 
in good health when she applied for reinstatement within provision that reinstatement 
will be granted only to members in good health at time of application. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 


Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Maggie Anderson and others against the United Order of Good 
Samaritans. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Booker & Booker, of Little Rock, for appellant. 

Isgrig & Dillon, of Little Rock, for appellees. 


Situ, J. Appellees are the beneficiaries named in an insurance policy issued 
by appellant, a fraternal benefit society, to one Fannie Johnson, and upon the death 
of the insured appellee brought this suit to recover the amount of the insurance. 
There was a trial before a jury, and from a verdict and judgment in appellee’s 
favor is this appeal. 

Liability was denied upon the ground that by failing to pay the monthly assess- 
ments levied against all members the policy of Fannie Johnson had lapsed. It 
is also insisted that while an attempt was made to reinstate the insured, the attempt 
was unsuccessful, for the reason chiefly, that the insured was in bad health at the 
time of the reinstatement; a by-law of the order providing that reinstatement would 
be granted only to members who were in good health at the time of their application 
to be reinstated. 


The instructions submitted two questions to the jury; the first whether the policy 
had lapsed, the second whether, if the policy had lapsed, the insured was in good 
health at the time she was reinstated. We think the testimony warranted the sub- 
mission of both these questions, and that the jury might have found for appellees 
on either or both of these issues. 

[1] A section of the constitution and by-laws of the society reads as follows: 

“Any brother (sister) neglecting to pay all arrears to the funds of the colony 
for two months shall be notified by the secretary, and shall be suspended by 
the colonial chancellor in open meeting, a record of such suspension shall be entered 
on the minutes of the colony, and during such suspension he (she) shall forfeit all 
claims to the privileges of the colony, and should he (she) desire to return, he 
(she) shall pay all indebtedness and contributions that may have been assessed on 
each member in the interval between his (her) suspension and time of return, and 
shall stand over one month before he (she) shall be entitled to any benefits.” 

It thus appears that mere delinquency in payment of dues does not automatically 
suspend a delinquent member, but, before the member is suspended, there must be 
notice of delinquency and suspension in open meeting, of which action a record is 
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to be made on the minutes of the colony, which we understand to he the local lodge 
of which the delinquent was a member. 

The testimony fully supports the contention of appellees that no notice was given 
or action taken, and the verdict of the jury might therefore be affirmed on this 
account. 

Appellant insists that this case should be reversed and dismissed upon the author- 
ity of the case of Sovereign Camp loodmen of the World v. Anderson, 133 Ark. 411, 
202 S. W. 698. In that case it was held that, where a certificate of insurance in a 
fraternal order made the constitution and by-laws of the order a part thereof, and 
the constitution and by-laws provided that, when the certificate lapsed for failure 
to pay dues, it could be reinstated only upon a statement by the insured that he 
was in good health, the insured is held to have knowledge of these regulations, and 
could not be reinstated by the mere payment of dues when the insured was in bad 
health at the time of his application for reinstatement. 

It appears, however, from the opinion in that case that the constitution and by- 
laws provided that the insured should stand suspended upon the nonpayment of dues, 
and no notice of delinquency or order of suspension was necessary to make the sus- 
pension effective. Here, however, as we have said, the constitution and by-laws 
require notice and an order of suspension. 

[2] “Where the mere nonpayment of an assessment does not of itself forfeit 
the insurance, a clear intention on the part of the insurer to declare a forfeiture 
must be shown, or it will be held not to have taken place. Columbus Mut. Life 
Ass’n v. Harahan [Hanrahan] 98 Ill. App. 22. If the insurer is by contract or 
law required to give insured notice of a forfeiture or suspension for nonpayment 
of assessment or dues, notice must be given.” 3 Cooley’s Briefs on the Law of 
Insurance, p. 2382. 

It is an undisputed fact that Fannie Johnson became delinquent in the payment 
ot her dues, and it is also undisputed that one of the benficiaries paid the delinquent 
assessments. These delinquent dues were forwarded to the head office of the society 
by the local officer of the colony to whom the payment was made. 

It was the duty of the proper officer at the home office to make a record showing 
the reinstatement of any delinquent member who had complied with the by-laws of 
the society. This notation on the records of the society was not made in the case 
of Fannie Johnson, for the reason that she had not furnished a certificate showing 
that she was in good health, and it is insisted that the undisputed testimony shows 
that the insured was not in good health. 

[3] In one of the instructions given the jury were told to find for the defendant 
(appellant) if they found the insured was not in good health at the time of her 
application to be reinstated, so that the jury must have found the fact to be that she 
was in good health, and we are unable to say this finding is contrary to the undisputed 
evidence, or is unsupported by substantial evidence. One of the appellees, a daughter 
of the insured, testified that her mother was employed as a nurse for a child, and was 
so engaged until a few days before her death, when she suffered a “stroke” from 
which she died. 

[4] The verdict returned was for the sum of $300, and it is insisted that because 
of the age of the insured she was entitled, under the by-laws of the society, to 
recover only one-half that amount. In answer to this insistence, it suffices to say 
that no such question was raised in the motion for a new trial. 

We find no error in the record, so the judgment is affirmed. 


MUTUAL RELIEF ASS’N v. PARKER er At. (No. 185.) 
(Supreme Court of Arkansas. Oct. 18, 1926.) 
287 Southwestern Reporter 199. 


1. INSURANCE. : : ; 
State has power to regulate insurance companies and the method of conducting 


that kind of business. 

(For other cases see Insurance, Dec. Dig. § 3.) 
2. INSURANCE. i : : ee 

Acts 1925, p. 405, requiring payment of maximum amount specified in insurance 
policy have no application to policies or certificates theretofore issued. 

(For other cases see Insurance, Dec. Dig § 4.) 


4. INSURANCE. 
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_ By-laws of insurance association, doing business under assessment plan, adopted 
in conformity with Acts 1925, p. 405, requiring payment of maximum amount speci- 
fied in certificate, do not affect rights invested under certificates already in existence. 


(For other cases see Insurance, Dec. Dig. § 54.) 


Appeal from Circuit Court, Pope County; J. T. Bullock, Judge. 

Actions by J. L. Parker and by W. H. Justice against the Mutual Relief Asso- 
ciation. From judgments for plaintiffs, defendant appeals. Judgment reversed and 
rendered in each case. 

John P. Roberts, of Ft. Smith, for appellant. 

Robert Bailey and Joe D. Shepherd, both of Russellville, for appellees. 

McCuttocnu, C. J. Appellant is a mutual insurance association, doing business 
on the assessment plan, the members or policy holders being grouped into circles 
and the members of each group being assessed to pay the benefit maturing upon the 
death of a member of that circle. The policy or certificate issued to members 
pursuant to the by-laws provides a maximum amount of $500, with $60 payable if 
death occurs during the first or second month of the life of the certificate, and $20 
per month for each month thereafter for 22 months, and provides further that: 

“The liability of the Mutual Relief Association hereunder shall, in no event, 
exceed the amount produced by one assessment on the members of the circle in 
which said member may be placed, less the cost of collecting said assessment.” 

J. C. Parker became a member of the association on November 30, 1920, and 
a policy or certificate of insurance was issued to him in accordance with the above 
form and substance, payable, in case of death, to J. L. Parker, one of the appellees 
herein. J. C. Parker died on January 15, 1926, and the amount produced at that 
time by one assessment on the circle in which said member had been placed, less 
the cost of collecting the assessment, is shown to have been in the sum of $150.71. 

On October 20, 1921, Mary M. Amos became a member of said association, and 
a policy or certificate of insurance was issued to her, payable to her son, W. H. 
Justice, one of the appellees herein. Mary M. Amos died in January, 1926, and 
the amount produced at that time, by one assessment on the circle in which she 
had been placed, is shown to have been the sum of $108.20. 

Appellees instituted separate actions against appellant on said certificates to 
recover $500, the maximum amount specified in each policy, and the two cases were 
consolidated and tried together, resulting in a judgment in favor of each appellee 
for the sum of $500, together with 12 per cent, penalty and attorney’s fees. The 
cases are presented here as consolidated actions, and the only question presented 
relates to the amount of recovery—whether the appellees are each entitléd to the 
maximum specified in the policy, or the respective amounts which were produced 
by one assessment on the members of the circle as shown by the evidence. 

Counsel for appellees rely, in support of the judgment, upon the terms and 
effect of a recent statute enacted since the parties named became members of the 
association (Acts 1925, p. 405), which, they contend, applies to these certificates 
and requires payment of the maximum amount specified therein. Counsel for 
appellant contends, in the first place, that this statute is unconstitutional as impairing 
the obligation of cofitracts and that it does not unconditionally require the payment 
of the maximum amount specified in certificates, but that, if the statute is so 
interpreted, it is not retroactive in effect so as to be applicable to policies or certifi- 
cates of membership issued prior to its enactment. The purposes of the statute, as 
stated in the caption, are “to define assessment life, health, and accident associations 
or companies, industrial insurance companies, to provide how same may be organized 
and transact business in this state, for proper regulation of same, and for other 
purposes.” There are numerous sections not involved in the present controversy, 
but section 3 B, upon the construction of which it is claimed the result of this litiga- 
tion depends, reads as follows: 

“Such associations shall specify, in their policy or membership certificate forms, 
the sum of money they promise to pay and the number of days after satisfactory 
proof is filed when such payment will be made. Upon the occurrence of such con- 
tingency, unless the contract shall have been voided by fraud or by breach of its 
condition, the corporation shall be obligated to the beneficiary for such payment at 
the time and in the amount specified in the policy or certificate. If such corporation 
shall refuse or fail to make such payment after final judgment has been obtained 
upon such claim, the insurance commissioner shall notify the corporation not to issue 
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any new policies or certificates until such indebtedness is fully paid; and no officer 
or agent of the corporation shall make, sign, or issue any policy or certificate of 
insurance while such notice is in force.” 

[1] Conceding, without deciding, that the language of this section means what 
counsel for appellees contend, we do not think that the decision of the case turns 
upon its interpretation, but the controlling question is whether or not it applies to 
policies or certificates issued by the association prior to the enactment of the statute. 
It must be conceded that it was within the power of the lawmakers to regulate insur- 
ance companies and the method of conducting that kind of business. In Lewelling v. 
Manufacturing Wood Workers Underwriters, 140 Ark. 124, 215 S. W. 258, we said: 

“The state, in the exercise of its police power, may fully and completely regulate 
the business of insurance; and it may prescribe the conditions under which persons 


or corporations outside the state may exchange insurance with persons or corporations 
within the state.” 


2, 3] Many authorities could be cited sustaining this power. The statute is 
valid in so far as it undertakes to regulate the business of such companies as are 
specied therein. Penalties are prescribed in the statute for doing business without 
compliance with the statute, and a period of six months after approval of the statute 
is allowed for reorganization of companies and changes in the method of doing busi- 
ness so as to conform to the statute. We are of the opinion that this statute, 
when its terms and provisions are considered as a whole, was intended to act pros- 
pectively and has no application to policies or certificates theretofore issued so as to 
increase the amounts payable different from the specifications of amounts therein 
when issued. It is a settled rule of law that all statutes must be construed to be 
only prospective in operation, unless otherwise expressly declared or a clear intent 
otherwise shown. Many authorities recognizing this principal are cited in the 
case of Mosaic Templars of America v. Bean, 147 Ark. 24, 226 S. W. 525. In that 
case the question presented for decision was whether or not a statute, which, if 
applicable, would have invalidated a policy in a mutual assessment association, should 
be declared to be retroactive, and in the opinion it was said: 

“The statute under consideration pertains to the regulation and incorporation of 
fraternal beneficiary associations, and is very lenghty, containing 32 section. There 
is nothing in any of them that tends to show that the Legislature intended the statute 
to have a retroactive effect. On the other hand, considering the language used in the 
light of the well known rule of construction above stated, it is apparent that the 
Legislature did not intend to give a retrospective effect to the statute. At the time 
of the passage of the act, there were doubtless many members of fraternal societies 
who were acting under the rules and constitutions of the societies as they then existed. 
There is nothing to indicate that the Legislature intended the statute to affect the 
rights of such members. Given a prospectve operation, as we think it should be given, 
the statute has reference to the regulation of the rights and privileges between the 
societies and such members as should thereafter join them, and did not attempt to 
cut off or destroy the rights or privileges of those members who had already joined 
and secured benefit certificates, under the constitution and by-laws of the associations 
as they then existed.” : 

The statute now under consideration, and all such statutes, are reciprocal in their 
burdens and benefits and apply alike to the association and to its members. This 
association has no reserve fund, and its only method of paying benefits is by assessment 
upon the members. The statute, if given a retroactive effect, would necessarily in- 
crease the burden of the persistent members by requiring them to pay additional 
or higher assessments than those specified in their contract. The rule stated above 
forbids that that interpretation be given to the statute. Moreover, the language 
of the statute itself shows affirmaivelv, we think, that a retroactive effect was not 
intended. The section above manifestly applies only to certificates issued after the 
enactment of the statute. 

[4] It is further contended by appellees that the association, after the enactment 
of the statute, adopted by-laws in conformity with the statute so as to be able to do 
business in accordance with its provisions. These by-laws, however, must be con- 
fined in their operation to a prospective effects so as not to disturb rights vested under 
the certificates already in existence. Mosaic Templars of America v. Crook, 170 Ark. 
474, 280 S. W. 3. It follows, therefore, that the judgments were each for an ex- 
cessive amount. We have decided that a similar provision in by-laws or policies of 
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such an association, limiting the amount of the benefit to the sum raised by a single 
assessment on the members in a circle, is valid and enforceable and controls the 
amount to be recovered under the policy. Home Mutual Benefit Ass’n. v. Rowland, 
155 Ark. 450, 244 S. W. 719, 28 A. L. R. 86; Home Mutual Benefit Ass’n v. Rownd, 
157 Ark. 597, 249 S. W. 3. 

The judgment in each case is reversed, and judgment will be entered here, as of 
the date of the judgment below, in favor of appellee Parker for the sum of 
$150.71, and in favor of appellee Justice for the sum of $108.20. No recovery is 
allowed for penalty or attorney’s fees for the reason that the sum recovered in each 
instance is less than the amount demanded. It is so ordered. 


PEOPLE'S LIFE INS. CO. v. BRITT. (No. 253.) 
(Supreme Court of Arkansas. Nov. 15, 1926.) 
287 Southwestern Reporter 758. 
2. INSURANCE. 


Evidence, in action on life policy, held sufficient as against motion for directed 
verdict to sustain findings that general agents of insurer were authorized to accept 
notes for first life insurance premium, and policy was not invalidated though notes 
were never paid. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

3. INSURANCE. 

Where plaintiff in suit on life policy alleged that at time of insured’s death 
premiums were paid, which defendant denied, burden of proof thereof was on 
plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE. 

Plaintiff’s burden of proof, in suit on life policy, that first year’s premium was 
paid held sufficiently met by testimony of issuance of policy, payment of part of 
premium in cash by insured, and execution of note for balance thereof as net premium 
to insurer’s general agents. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—GENERAL AGENTS HELD EMPOWERED GENERALLY 
TO TRANSACT INSURER’S .BUSINESS, TO COLLECT PREMIUMS 
AND ACCEPT NOTES TO THEMSELVES IN LIEU OF CASH, AND TO 
BIND INSURER THEREBY. 

General agents of life insurance companies are authorized generally to transact 
insurer’s business, collect premiums, accept notes to themselves in lieu of cash, and to 
bind insurer thereby, and when note is accepted and cash payment waived by general 
agents insurer is bound, even though general agents never pay it. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 

Appeal from Circuit Court, Mississippi County; Geo. E. Keck, Judge. 

Action by M. R. Britt, administrator, against the People’s Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

Little, Buck-& Lasley, of Blythville, for appellant. 

G. W. Barham, of Blytheville, for appellee. ina 

Woop, J. This is an action by M. R. Britt, administrator of the estate of 
W. A. Carroll, against the People’s Life Insurance Company, to recover on a life 
insurance policy issued December 14, 1923, by the Century Life Insurance Company 
of Indianapolis, Ind., insuring the life of W. A. Carroll in the sum of $2,000. The 
plaintiff set up the policy and alleged that the assured died on July 13, 1924; that 
the defendant succeeded to the rights and liabilities of the Century Life Insurance 
Company, and that the ternis of the policy had been complied with on the part of the 
assured and the plaintiff. The defendant denied that it succeeded the Century Life 
Insurance Company, and denied that it was liable under the terms of the policy. 
It alleged that the policy had been forfeited and canceled for the nonpayment of the 
first premium. The facts which the testimony of the plaintiff tended to prove are 
substantially as follows: ia ; 

W. A. Carroll died on July 13, 1924, and the plaintiff was duly appointed ad- 
ministrator of his estate. He held the life insurance policy in controversy issued by 
the Century Life Insurance Company of Indianapolis, Ind., which company’s business 
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the defendant took over. Lester & Lester, of Memphis, Tenn., were general agents 
for the Century Life Insurance Company. T. C. Carroll was its local soliciting agent 
under them at Blytheville, Ark. The policy was issued December 14, 1923, sent 
to Lester & Lester, who, on December 21, 1923, inclosed the same to T. C. Carroll 
for delivery and settlement. They stated in their letter that the premium was $70.84, 
composed of a commission of $46.05 and “net” $24.79. The letter expressed the 
hope that the local agent would be able to get a settlement in cash of at least enough 
to cover the “net” to the company.. The assured paid all in cash except $24.79, for 
which amount he executed his note payable to Lester & Lester at the First National 
Bank of Blytheville, Ark., with interest at the rate of 6 per cent. per annum from 
maturity until paid. The note was dated January 15, 1924, and was due April 4, 
1924. The policy was delivered and was in the hands of the assured at the time of 
his death on July 13, 1924.. Proof of death was made and payment on the policy was 
refused. The policy was introduced in evidence, and it contained, among other pro- 
visions, the following: 

“Payment of Premiums. All premiums are due and payable annually in advance 
at the home office of the company in the city of Indianapolis, Indiana, or to a desig- 
nated collector on or before date due, but in any case only in exchange for the 
company’s receipt therefor, signed by the president or secretary of the company 
and countersigned by such collector. Upon default in payment of any premium, 
or any note or interest thereon, whether such note be given for the first or subsequent 
premium, this policy shall be null and void and all premiums forfeited to the com- 
pany, except as herein provided. After the first year, premiums may be paid in 
semiannual or quarterly installments in advance at the’ company’s rates therefor, 
but except as herein provided, the payment of any premium or installment thereof 
shall not maintain the policy in force beyond the date when the next premium or 
installment thereof is payable.” 

“Reinstatement. At any time after any default in premium payment, upon written 
application by the insured and presentation at the home office of evidence of insura- 
bility satisfactory to the company, this policy, unless previously surrendered for its 
cash value, may be reinstated upon the payment of arrears of premiums with com- 
pound interest thereon at the rate of 5 per cent. per annum, and the payment or 
reinstatement of whatever indebtedness to the company existed hereon at the date 
of such default with interest from that date.” 

“Policy in Force. No obligation is assumed by this company upon this policy 
until the first premium hereon has been actually paid during the lifetime and good 
health of the insured. ” 

The local soliciting agent testified that it was the custom for him to deliver and 
collect the premium and make the settlement. He was to get as much money as 
possible and take a note for the balance payable in 60 or 90 days, and that was done 
in this case. This witness further testified that he received the following letter 
from Lester & Lester, at Memphis, Tenn. : 

“February 12, 1924. 


“My dear Mr. Carroll: Hoped to hear from you with reference to the two 
policies that you promised you would either get the policy or the settlement on same. 
The company is demanding either the policy or the money, and I had hoped that 
when the weather got better, that you would be able to get in touch with these 
parties and clean up the past due business. You remember, I accepted the notes of 
your brother’s “nets” in order to help you along. Now, Mr. Carroll, be candid with 
me and if you feel that. they will not be able to pay these notes, when they are due, 
I positively will not be abe to advance the money to the company as they demand, 
unless I have the assurance that I will get the money back. The company has sent 
me your policy and owing to the condition of your account and you having gone 
with another company, I feel that you should send to me the “net” on your policy 
and I will gladly forward same to you, or send me an indorsed note that I can 
handle. Your net amounts to $15.00. If you will send me a check for $15.00 or 
authorize me to draw on you for the amount, I will gladly forward the policy. 
Hoping to hear from you with some good news by return mail, 

“Yours very truly, Lester & Lester. 

d “By E. C. Lester.” 


C. T. Tuck testified that he was the secretary and manager of the ae Life 
Insurance Company at the time the company issued the policy in controversy. Lester 
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& Lester accepted the note of W. A. Carroll as evidence of the deferred par pay- 
ment of the premium. No payment whatever was made to the company on this 
premium. Witness did not understand that the note was accepted as payment of the 
premium, but only as evidence of payment to be made in future. The company 
would expect the assured to pay the note if he wanted his policy to continue in 
force. The annual premium on this policy was not paid to the Life Insurance 
Company or any one else for them. The witness was asked why the company issued 
and delivered the policy to Carroll without such payment having been made and 
and answered, “Because, under the terms of the policy, the same. was void if the 
first premium was not paid by the insured.” This witness further stated that the 
policy had been lapsed and canceled by nonpayment of the premium before the 
business was actually transferred to the defendant company. The policy was canceled 
in this way: The policy record was kept on card system. When a policy was 
canceled, the card was taken from the files of policies in force and placed in the file 
of cards of lapsed policies. The card for this policy was taken from our file and 
placed in canceled and lapsed policy files prior to April 4, 1924, and notice given 
by letter to the insured on that date to that effect and urging the assured to rein- 
state the same. The policy in controversy was not taken over by the defendant 
for the reason that it had forfeited for the nonpayment of the first premium and had 
been canceled by the Century Company on its books prior to the purchase of the 
assets of that company by the defendant company. There was in evidence a letter 
dated September 8, 1924, and addressed to W. A. Carroll, Blytheville, Ark., as 
follows: 

“Dear Sir: On August 28th, I mailed you a letter with reference to a note 
given by you to Lester & Lester, insurance agents. Amount $24.79, with interest of 
6% from January 15th. No further indulgence will be given you in this matter as 
you have not even shown us the courtesy of a reply to our courteous letter, and I 
will expect a remittance not later than five days from the date hereof. 

“Yours truly,’ 
“Universal Detective Bureau, 
“By W. D. Carpenter.” 


There was also introduced in evidence a letter dated September 11, 1924, as 
follows: 

“Memphis, Tennessee, September 11, 1924. 
“People’s Life Insurance Company, Frankfort Ind. ; 
“Attention Mr. C. T. Tuck. 

“Gentlemen: Yours of the 5th received, also copy of letter with reference to 
Wm. A. Carroll’s policy. This man, W. A. Carroll, was written by T. C. Carroll, 
his brother, and he mailed me a note for the net, $24.79, which was due April 1, 1924. 
T. C. Carroll failed in business at Blytheville, and after writing his brother and 
several others, mailed me a batch of notes for the nets and skipped the country 
without paying anything. 

“T am inclosing you the note which was mailed to this office, and I have been 
unable to get any satisfaction from W. A. Carroll or T. C. Carroll, his brother, that 
wrote it. 1 am confident that he never paid a cent to his brother. If he did, his 
brother has never paid a cent to this office. You remember, I returned T. C. Carroll 
his policy for cancellation. 

“I hope there will be no liability on this policy, because it was certainly an out- 
rage the way this fellow acted. If there is any other information that I can get to 
evade the payment of this claim, I shall do my utmost in the matter. It might be 
well for you not to mention to the lawyer about this note, as it was only mailed to me 
after I had mailed the policy to him for delivery, collection and settlement, and im- 
mediately after receiving this note covering the net as per his contract, he skipped 
the country. I see now where a bond is necessary on these agents, and I shall insist 
on a bond from every one from now on. 

“Very truly yours, Lester & Lester, 
; 7 “By E. C. Lester.” 

These letters were introduced by stipulation of the parties to the effect that 
W. D. Carpenter and the Universal Detective Bureau were acting under the direction 
of Lester & Lester, insurance agents, and that the letter was written for the purpose 
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of attempting to collect a note signed by Wm. A. Carroll; that the note was exe- 
cuted and delivered to Lester & Lester in part payment of an insurance premium 
growing out of and due on a.policy of life insurance, the application for which was 
taken by Lester & Lester and the policy was issued on the life of Wm. A. Carroll; 
that W. A. Carroll mentioned in the letter of September 8th is the same as Wm. 
Abner Carroll, the assured. C. T. Tuck testified that the note of the assured which 
witness sent to Lester & Lester was not returned to him, nor was a return of the 
policy demanded because they could not locate the insured. 

Upon the above testimony the plaintiff and the defendant each asked a directed 
verdict in their favor. The court thereupon discharged the jury, and the defendant 
asked the court to find certain facts and to make certain declarations of law and to 
enter a judgment in its favor. The court refused the defendant’s motion, and on its 
own motion found the facts as follows: 

“The court finds that the deceased died within one year after the issuance of the 
policy sued on. The court further finds that the present defendant has taken over 
the business of the Century Life Insurance Company, and is liable upon all policies 
that the other life insurance company would be liable upon. The court finds that the 
first year’s premium in this case was paid unconditionally, and that the policy was in 
force for the term of one year, and was in force at the time of the death of the 
deceased. The court finds that there was nothing on or about the note given that 
would indicate that it was a part payment of the policy; that the note was given to 
and accepted by Lester & Lester, and was not given to or accepted by the company ; 
that Lester & Lester and the soliciting agent had a right to take notes of this kind; 
that this note was not an obligation to the company, but was an obligation to 
Lester & Lester, and therefore the company had no right to cancel the policy, and 
their effort to do so could have no effect upon the same. The policy was in full force 
and effect at the date of the death of the deceased, and the plaintiff in this case is 
entitled to recover the amount sued for The court further finds that M. R. Britt 
was at the time of the institution of this suit, and at the time of the trial of same, 
the duly appointed and acting administrator of the estate of William Abner Carroll, 
deceased.” 

And, on motion of the plaintiff, the court gave the following declaration of law: 

“Where general agents of a life insurance company are clothed with authority 
generally to transact the company's business in the state, and to collect premiums 
and to accept notes to themselves in lieu of cash, the company looking to them instead 
of the policy holder for the cash, they are authorized to bind the company by accepting 
notes in lieu of cash; and when they accept a note and waive cash payment, the 
company is bound by the act of such general agents, whether these general agents 
ever pay the company or not.” 

The court therupon rendered a judgment in favor of the plaintiff, from which 
is this" appeal. 

[1, 2] The appellant and the appellee moved the court to take the case from the 
jury by each moving for a directed verdict in their favor. The only question, there- 
fore, for decision is whether or not the testimony was sufficient to sustain the court’s 
findings of fact, and whether upon such findings the court erred in its declaration of 
law. We are convinced that there was substantial testimony to sustain the court’s 
findings of fact. It could serve no useful purpose as a precedent to comment upon 
the testimony in detail. It is set forth above, and speaks for itself. 

[3, 4] The appellee alleged in his complaint that at the time of the death of the 
assured all premiums that were due upon said policy had been paid. The appellant 
denied this allegation. The burden of proof, therefore, was upon the appellee. 
Appellee has sufficiently met this burden by testimony showing that the policy was 
issued and delivered to the assured; that the assured paid part of the premium. in 
cash and executed his note to Lester & Lester, general agents of the company issuing 
the policy, for the balance of-the premium. It will be observed that the policy pro- 
vides that “all premiums are due and payable annually in advance at the home office 
of the company.” While there is a provision in the policy which would authorize 
the execution of a note in payment of the first premium, yet the testimony in the 
record was sufficient to warrant the trial court in finding that the first premium due 
on this policy was not paid by the assured’s note to the company, The note itself, 
executed by the assured in part payment of the premium on the policy, was in the 
name, not of the company issuing the policy, but of the general agents of the company, 
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Lester & Lester. The note was not executed in the full amount of the first premium. 
indicated by the letter of Lester & Lester of December 21, 1923, to Carroll. This 
It was taken in the exact amount of the “net” sum demanded by the company as 
letter shows that the amount of premium was $70.84 and that of this amount $46.05 
went as commission to Lester & Lester and the balance of $24.79 was the “net” to 
be paid to the company. The court was warranted in finding that this sum designated 
as “net” in the letter of Lester & Lester represented the amount of cash which the 
company was to receive out of the first premium. This letter of December 21, 1923, 
of Lester & Lester, taken in connection with the letter of February.12, 1924, fully 
warranted the court in finding that the company issued the policy and that the same 
was delivered to the assured with the understanding that he had paid the first 
year’s premium when he paid the amount of the general agent’s commission in cash 
and executed his note to the general agents for the balance of such premium. The 
court was fully warranted in inferring from these letters that the company was 
demanding the “net” (the amount for which the note was executed) in cash. Now 
the note itself which Lester & Lester had accepted in part payment of the. premium 
was not due until April 1, 1924. Therefore the company could not have been de- 
manding a payment of the note, but, as indicated by the letter of February 12th, the 
company was demanding a return of the policy or the money. This clearly shows that 
the company had issued the policy and delivered the same, expecting its agents, Lester 
& Lester to pay cash the net sum due it out of the first premium after deducting their 
commission. In other words, the trial court had the right to infer from these letters 
that Lester & Lester, its general agents, had undertaken to collect the first premium 
and had themselves become responsible to the company for the payment of the first 
premium. If such was not the arrangement, why would the company be demanding 
of them the return of the policy or the payment of the net or cash before the note 
was due, which the appellant now claims was taken in part payment of the premium. 
Certainly, the above was the only legitimate inference to be drawn from the letters 
of the Century Company’s general agents. The fact that the notes were executed 
in the name of the general agents and that they were attempting long after the 
death of the assured to collect these notes, as indicated by their letter of September 
11, 1924, and their stipulation in the record, tends further to prove that the above 
was the arrangement betweent the general agents, Lester & Lester, and the Century 
Company. If such was not the arrangement, certainly it called for some explanation 
on the part of the appellant showing that such was not the arrangement between the 
Century Company and its general agents at the time the policy was issued and 
delivered to the assured. If such was not the arrangement, Lester & Lester knew 
that fact. They have-not testified. There is no testimony on the part of the ap- 
pellants to show that the note was not what it purported to ba—an abligation to 
Lester & Lester. The court was warranted in finding that the note was not an 
obligation to the Century Company, but was an obligation to Lester & Lester, and 
that the first premium was paid. If the premium was paid the company had no 
right to cancel the policy. 

[5] The court therefore correctly declared the law applicable to the facts which 
the testimony above set forth tended to prove. The case cannot be distinguished in 
principle on the facts from the case of Mutual Life Insurance Company v. Abbey, 
76 Ark. 328, 88 S. W. 950, where we announced the law which the trial court 
followed in its declarations of law as above set forth. That case rules this. 

The judgment is therefore correct, and it is affirmed. 


BENZA v. NEW ERA ASSN. (No. 17279.) 
(Supreme Court of Illinois. Oct. 28, 1926. Rehearing Denied Dec. 9, 1926.) 
154 Northeastern Reporter 129. 
1, INSURANCE. 


Members of fraternal benefit society may by contract limit their right to appeal 
to the courts. ; 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 
2. INSURANCE. 

Contract between fraternal benefit society and its members, limiting their right to 
appeal to the courts, will be strictly construed against the society. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 
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3. INSURANCE. 

By-law of fraternal benefit society, providing that, unless appeal from deter- 
mination on claim against it on benefit certificate was taken to final tribunal of 
the society, appeal to courts was waived, held not invalid as placing final determina- 
tion of questions solely in hands of society. 

(For other cases, see Insurance, Dec. Dig. § 805[1].) 

4. INSURANCE. 

By-law of fraternal benefit society, requiring appeal of claim to society’s final 
tribunal as conditicn of appeal to courts, held to permit filing of written evidence 
before such tribunal and not to require applicant’s presence. 

(For other cases, see Insurance, Dec. Dig. § 805[1).) 

Error to First Branch Appellate Court, First District, on Appeal from Superior 
Court, Cook County; John J. Sullivan, Judge. 

Action by Mamie Benza against the New Era Association to recover on death 
benefit certificate. . Judgment for plaintiff was affirmed by the Appellate Court (238 
Ill. App. 435), and defendant brings certiorari. Reversed and remanded, with 
directions. 

William S. Oppenheim, John A. McKeever, Earle E. Ewins, and James B. Gas- 
coigne, all of Chicago, for plaintiff in error. 

Edward H. Taylor, of Chicago (James H. Mahoney, of Chicago, of counsel), 
tor defendant in error. 

Stone, C. J. This action arises over the construction and effect of a certain by- 
law of the plaintiff in error fraternal benefit society, incorporated under the laws of 
Michigan. A benefit certificate was issued to Frank Benza. On his death his mother, 
defendant in error here, filed proof of death. Payment was refused, and she filed suit 
on the certificate. The plaintiff in error, as defendant in such suit, filed certain pleas, 
and thereafter, on leave granted, filed an additional plea. Traverse was taken on all 
the original pleas and demurrer filed to the additional plea. The demurrer was sus- 
tained, and, the plaintiff in error abiding its plea, the cause was heard on the declara- 
tion and original pleas, and verdict and judgment entered on behalf of the defendant 
in error. The Appellate Court affirmed the judgment, and the cause comes here by 
writ of certiorari. 

The plaintiff in error’s contention is that the trial court erred in sustaining the 
demurrer to its additional plea. This plea, after alleging the existence and character 
of the defendant and of the application of insurance for Frank Benza, deceased, the 
son of the defendant in error, sets out that at the time of the making of the applica- 
tion by Benza, and at the time of his death, there was in full force and effect a by-law 
of the association which provided that the cabinet of the association should have 
power to pass upon all déath claims, and, if in its judgment any such claim is not 
valid, it shall notify the claimant, and give her and her attorney an opportunity to 
appear before the cabinet within 60 days thereafter and present such evidence as she 
may have to establish the justice and validity of her claim, and such decision shall 
be final unless an appeal is taken as thereinafter provided; that, in case of the rejec- 
tion of any claim by the cabinet, the claimant shall have the option, within 30 days 
after notice of such action, of appeal to the senate or to a board of arbitration con- 
sisting of five members, two to be appointed by the cabinet, two by the claimant, and 
these four to appoint a fifth member who shall be the president of the board of 
arbitration. Decision of a majority of these five composing said board, either reject- 
ing the claim or allowing the same in whole or in part, shall be binding and final except 
as thereinafter provided. Should the claimant be dissatisfied with the finding of the 
board of arbitration, or should such board fail to reach an agreement the claimant 
may appeal to the senate. Notice of appeal to ‘the senate shall be filed with the 
general secretary within thirty days from the notice of the decision of the board 
of arbitration, or from notice of the decision of the cabinet in case arbitration is not 
elected. It is further provided by the by-laws that, unless such appeal is taken, no 
suit at law or equity shall be commenced or maintained by any member or beneficiary 
against the association on account of any benefit certificate issued by the association 
unless the claim sued upon has been allowed by the cabinet or board of arbitration 
or the senate under the procedure laid down by the laws of the association. 

The only issue before us arises on the sufficiency of this plea. It is not contended 
by the defendant in error that the by-law did not become a part of the benefit certificate, 
by the agreement of the insured, at the time he made application for such insurance, 
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but it is contended that such by-law is invalid, in that it deprives the beneficiary of 
the right to resort to the courts and ousts the courts of their jurisdiction. The 
matter of the validity of a by-law of this character, which limits the right to appeal 
to the courts, has been before the courts of this country in numerous cases, and the 
decisions thereon have not been altogether in accord. It has, however, been generally 
held that it is competent for members of fraternal benefit societies to so contract 
with the society that their rights as members shall be determined by a tribunal pro- 
vided for in the contract, and that such determination, when had, shall be conclusive. 
Courts, however, have been slow to sanction by-laws which provide that the final 
determination of such issue shall be made by the society itself, which is one of the 
parties to the controversy, or by its board of directors. One of the earlier cases so 
holding is that of Railway Passenger & Freight Conductors’ Benefit Assn. v. Robin- 
son, 147 Ill. 138, 35 N. E. 168; In Railway Passenger & Freight Conductors’ Benefit 
Assn. v. Tucker, 157 Ill. 194, 42 N. E. 398, 44 N. E. 286, the same question was con- 
sidered and was decided in the same manner. In People v. Women’s Catholic Order 
of Foresters, 162 Ill. 78, 44 N. E. 401, a question arose as to the conclusiveness of 
decisions of tribunals of the society concerning matters of discipline and policy within 
the order. In that case the two cases previously herein cited were approved, but 
this language was also used: 

“But it is otherwise where a member claims money due from the society on its 
contract, or where the beneficiary of a deceased member claims money due from the 
society on its contract of insurance; in such case, the right to resort to the courts to 
coerce payment will not be abridged by the right of appeal from a lower to a higher 
tribunal of the society as conferred by its laws and rules. ‘Courts of justice are freely 
open to those who seek money due them upon a contract.’ ” 

In Supreme Lodge v. Meister, 204 Ill. 527, 68 N. E. 454, the beneficiary did not 
submit proofs of death within the specified time. It was claimed by the insurance 
association before the trial that the plaintiff in that case could not recover upon the 
policy because of her failure to pay the necessary assessments. It was held that, 
having placed the defense on that ground, the society waived the provisions of the 
by-laws requiring proof of the death to be made within a specified time. It was 
there said, however : 

“Neither was it compulsory upon the appellee that she submit her claim for adjudi- 
cation to the tribunal provided for in the by-laws of the appellant before she could 
resort to the courts by instituting suit upon said benefit certificate”’—citing People v. 
Women’s Catholic Order of Foresters, supra. 

In Kelly v. Brotherhood of Railroad Trainmen, 308 Ill. 508, 140 N. E. 5, 29 
A L. R. 243, cases involving the by-laws of fraternal benefit societies which made 
final the decisions of tribunals of the societies as to claims for benefits were reviewed, 
and it was held that such insurance contracts are not agafnst public policy and will 
be enforced. In Steen v. Modern Woodmen, 296 Ill. 104, 129 N. E. 546, 17 A. L. R. 
406, it was held, in accordance with previous decisions of this court, that by-laws of 
fraternal benefit societies providing that questions of dispute arising on certificates 
shall be submitted to arbitration by persons or tribunals other than legally organized 
courts constituted agreements of the parties and are to be sustained. 

[1, 2] What was. said in People v. Women’s Catholic Order of Foresters, supra, 
concerning the difference in the rule applicable to causes arising over money claims 
and those disciplinary in character was not necessary to the decision of that case, as 
the case did not arise on a claim for money due under the certificate. The general 
rule is that members of a fraternal benefit society may by contract limit their right 
to appeal to the courts. Such a contract, however, will be construed strictly against 
the benefit society making the by-law. 

[3] The question arises here whether the by-law embraced in the plaintiff in 
error’s additional plea is open. to objection. It will be noted that it provides for 
appeal from the decision of the cabinet, either to the senate or a board of arbitration, 
and in case a board of arbitration is chosen and decides against the claim an appeal 
to the senate is allowed. It is also provided that, “unless such appeal is taken, no 
suit at law or equity shall be commenced or maintained by any member or beneficiary 
against the association,” etc. This does not, as argued by counsel for defendant in 
error, place the final determination of questions arising on benefit certificates solely 
in the hands of the society. It is only when the final tribunal is not appealed to that 
suit in the courts is by the contract waived. This is the contract of the parties, and 
any beneficiary may, by complying with the provisions of the by-laws, appeal to the 
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courts from an unfavorable decision of the final tribunal of the society. This by-law, 
therefore, is not invalid for that reason. 

[4] Counsel for defendant in error argue that the provision of the by-law which 
provides that a beneficiary who is not satisfied with the action of the cabinet may 
appear before the cabinet and present such evidence as she may have to establish 
her claim is an unreasonable requirement, for the reason that either the claimant or 
her counsel must attend upon the meetings of the cabinet for the purpose of presenting 
such claim. So construed the by-law would be unreasonable in its provisions, but it 
is to be construed as permitting the filing of such additional evidence before the 
cabinet in writing, as proofs of death are filed, and cannot be said to require the 
presence of the applicant at the home office. 

We are of the opinion that the by-law in this case is not void, and that the court 
erred in sustaining a demurrer to the additional plea, For this error the judgments 
of the superior and Appellate Courts are reversed, and the cause remanded to the 
superior court, with directions to overrule the demurrer to plaintiff in error’s addi- 
tional plea. 

Revesed and remanded with directions. 


BAGGERLY v. SUPREME TRIBE OF BEN HUR etal. (No. 12443.) 
(Appellate Court of Indiana, in Banc. Nov. 5, 1926.) 
153 Northeastern Reporter 805 
1. INSURANCE—UNDER BY-LAWS OF DEATH BENEFIT SOCIETY, 

MADE PART OF CONTRACT BY STATUTE, DEVORCED WIFE HELD 

ae TO RECOVER BENEFIT (BURNS’ ANN. ST. 1926, §§ 

9234, 9236.) 

Under society by-laws, made part of member’s death benefit contract by Burns’ 
Ann. St. 1926, § 9236 (Acts 1915, c. 91, § 8), by their terms allowing divorced wife 
no right of recovery, and, under section 9234 (section 6), providing that beneficiary 
should have no vested interest in benefit until death of insured, divorced wife held 
not entitled to benefit. 


(For other cases, see Insurance, Dec. Dig. § 793.) 
2. INSURANCE. 

Where by-laws of society made death benefit payable to member’s administrator 
because of divorce of wife named as beneficiary, excluding insured’s statements that 
he did not wish to change beneficiary was not error, since they could not change 
contract. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from Orange Circuit Court; James L. Tucker, Judge. 

Action by’ Anna Delila Baggerly against the Supreme Tribe of Ben Hur, who 
interpleaded Jesse R. Beard, administrator of the estate of Elmer H. Baggerly, de- 
ceased, paid the sum claimed into court, and was relieved from further liability. 
Judgment in favor of the administrator, and plaintiff appeals. Affirmed. 

Bayless Harvey, of Paoli, and W. E. Cox, of Jasper, for appellant. 

Will J. Bushkirk, of Paoli, Harry A. Carnes, of Frenchlick, and Oscar Ratts, 
of Indianapolis, for appellee. 

Nicuots, J. Action by appellant to collect a benefit certificate for $500, issued 
by the Supreme Tribe of Ben Hur on the life of Elmer H. Baggerly, deceased. 

The Tribe of Ben Hur filed an interpleader, alleging that both appellant and 
appellee administrator were claiming’ to be owners of the benefit certificate and the 
amount therein set forth, and asking permission of the court that it be permitted to 
pay the full amount mentioned in said certificate to the clerk of the Orange circuit 
court, that appellant and appellee administrator thereafter be required to litigate the 
question as to which of the two were entitled to recover therein, and that it be 
relieved from further liability, which petition was granted. There were special find- 
ings of fact and conclusions of law in favor of appellee administrator, on which 
judgment for appellee was rendered. Errors in the court’s conclusion of law and 
in overruling appellant’s motion for a new trial are respectively assigned. 

It appears by the special finding that appellant and Elmer H. Baggerly were 
intermarried on August 2, 1904, and lived and cohabited as husband and wife until 
June 17, 1922. 

On April 12, 1909, the Supreme Tribe of Ben Hur issued to Elmer H. Baggerly 
a certificate of beneficial membership in the amount of $500, and appellant, as his wife, 
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was designated therein as beneficiary. Such certificate of beneficial membership is set 
out in full in the findings, and the written acceptance thereof was as follows: 

“T hereby accept this certicate upon the terms and conditions therein named and 
I agree that my rights and the rights of my beneficiary or beneficiaries shall be 
governed and controlled by the laws, rules and regulations of the Supreme Tribe of 
Ben Hur now in force or which may hereafter from time to time be adopted.” 

* On June 17, 1922, on the application of appellant, the circuit court of Martin 
county, Ind., granted to appellant a decree of divorce from her said husband. Pend- 
ing the divorce proceedings, said parties made a property settlement, and all property 
rights were by said settlement and said divorce settled between them. 

Said Elmer H. Baggerly died August 2, 1923. Said certificate of beneficial mem- 
bership was in full force and effect at the time of his death, and the beneficiary 
named therein was not by him in any way changed or attempted to be changed, nor 
did he make or attempt to make any disposition whatever of such certificate. 

Appellant had possession of said certificate from the date of the decree of 
divorce between her and her husband, and she has possession of the same at the 
present time. She made payments of some of the premiums due on said certificate, 
both prior and subsequent to the date of said divorce, and paid 34 cents to the com- 
pany, after his death. On September 17, 1923, the Supreme Tribe of Ben Hur paid 
into court the sum of $500, being the full amount mentioned in said certificate of 
beneficial membership for the use and benefit of those legally entitled to receive the 
same, and said sum is now in possession of the clerk. 

At time of issuing said certificate of beneficial membership, and at the time of the 
granting of said divorce, and at the time of the death of Elmer H. Baggerly, and at the 
present time the by-laws governing the Supreme Tribe of Ben Hur, and governing the 
issuing of said certificate and governing the way and manner that changes may be 
effected in the beneficiaries were in full force and effect and, so far as here involved, 
were as follows: 

“A member may designate as beneficiary any one or more persons of any of the 
following classes, viz., wife, husband, fiancée, relative by blood to the fourth degree, 
father-in-law, mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, 
stepchildren by legal adoption, or to a person or persons dependent upon the member. 

“It is prohibited by the statutes under which this society is organized to designate 
as a beneficiary a friend, creditor, or trustee not above contemplated. 

“In the event of the death of a designated beneficiary, prior to the death of the 
member, and the member dies without having made disposition of said portion or 
all of his certificate, the same shall be paid to the legal representative of the said 
deceased member for the use and benefit of the deceased member’s heirs, if any 
survive. 

“In the event of the divorce of a beneficial member from wife or husband, as the 
case may be, who is named as sole beneficiary in his or her beneficial certificate, if 
no other designation has been made, in no such case shall the designation of husband 
or wife be taken to mean divorced husband or the divorced wife of such beneficial 
member. 

“In the event of the divorce of a beneficial member from wife or husband, as the 
case may be, who is named as sole beneficiary in his or her beneficial certificate, if 
no other designation has been made, the benefit shall be paid the same as if the 
designated beneficiary had died before the death of the beneficial member and no 
new designation had been made.” j 

Said decedent left surviving, as his sole and only heirs at law, his mother Dora 
Beard, and his brother, Mathew Baggerly, and his half-brother, John Poe. 

On these findings, the court stated as its conclusion that the law is with appellee 
administrator, and that by operation of the contract of insurance herein sued on, on 
the divorce of appellant from the decedent, such insurance became payable on the 
death of said Baggerly to his legal representative, for the use and benefit of his 
heirs; and that by reason of no change being made by said decedent in his said 
certificate of insurance, and no disposition being made thereof, appellee administrator, 
the legal representative of said deceased, is entitled to judgment in his fayor for 
the benefit of said heirs for said sum of $500. 

{1] The languag eof the insurance contract here involved is so plain that it 
would seem that it needs no interpretation by the courts. It is expressly provided by 
section 8 of the act under which appellee insurance company was organized, being 
chapter 91 of the Acts of 1915, section 9236 et seq., Burns’ R. S. 1926, that: 
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“The certificate, the charter or articles of the corporation, or if a voluntary asso- 
ciation, the article of association, the constitution and laws of the society and the 
application for membership and medical examination, signed by the applicant, and 
all amendments to each thereof, shall constitute the agreement between the society 
and the member.” 

Clearly, by the provisions of this section, the by-laws above set out are a part of 
the insurance contract and by such by-laws appellant, as a divorced wife, has no right 
ot recovery. Section 6 of the same act, being section 9234, Burns’ R. S. 1926, pro- 
vides that: 

“Payment of death benefit shall be confined to wife, husband, fiancée, relative by 
blood to the fourth degree, father-in-law, mother-in-law, son-in-law, daughter-in-law, 
stepfather, stepmother, stepchildren by legal adoption, or to a person or persons 
dependent upon the member: * * * Within the above restrictions, each member 
shall have the right to designate his beneficiary, and, from time to time, have the 
same changed in accordance with the laws, rules or regulations of the society, and no 
beneficiary shall have or obtain any vested interest in the said benefit until the same 
has become due and payable upon the death of the said member: Provided, that any 
society may, by its laws, limit the scope of beneficiaries within the above classes.” 

Under this section, appellant could have had no vested interest in the policy until 
after the death of the insured, at which time she did not belong to any of the classes 
to which payment was confined, by the provisions of said section 8. 

In Farra v. Braman, 171 Ind. 529, 86 N. E. 843, cited by appellant, the court says: 

“For it is well settled that the by-laws, rules and regulations of a mutual benefit 
association are elements which enter into and form a part of the insurance contract.” 

The court holds that, under the by-laws of this particular association, the divorce 
would not of itself disqualify the former wife as a beneficiary. But the court also 
says that: 

“Of course, the relief department might have provided, either in the contract 
of insurance or in its by-laws, rules and regulations, that in the event the wife of 
the insured, whom he had designated as his beneficiary, should be divorced from him, 
such divorce should terminate her rights as a beneficiary and deprive her of the 
death benefits.” 

Thus the authority is against appellant’s contention. 

The case of Kirkpatrick v. Modern Woodmen, 103 Ill. App. 468, present facts 
similar to the facts here involved, and the statutory law controlling the case was very 
similar to the law of this state; and, after a full discussion of the questions involved, 
the court held that a divorced wife was not eligible, and that she could not participate 
in the fund. 

[2-4] Appellant, under her motion for a new trial, presents that the court erred 
in excluding statements of the insured to the effect that he did not wish to change 
the beneficiary in his policy, but such statements could have no effect to change the 
terms of the insurance contract which provided, by the by-laws which were a part 
thereof, that in the event of the divorce of a beneficial member from wife or husband, 
as the case may be, who is named as sole beneficiary in his or her beneficial certificate, 
if no other designation has been made, the benefit shall be paid the same as if the 
designated beneficiary had died before the death of the benefical member and no new 
designation had been made. This would be, under a by-law as appears above, to the 
legal representative of the insured. With such provision, there was no error in 
admitting proof of the appointment of an administrator and of the names of the 
legal heirs. Such evidence was within the ‘issues under the general denial. Evidence 
of a property settlement at the time of the divorce, even if erroneous, was harmless. 

Judgment affirmed. 


SMITH v. NATIONAL LIFE & ACCIDENT INS. CO. 
(Court of Appeals of Kentucky. Nov. 9, 1926.) 
287 Southwestern Reporter 928 : 

1. INSURANCE—WHERE EVIDENCE WAS CONFLICTING AS TO 
HEALTH OF INSURED AT DATE OF ISSUANCE OF POLICY, IT 
WAS ERROR TO PEREMPTORILY DIRECT VERDICT FOR INSURER. 
In action on industrial policy, where evidence was conflicting as to condition of 

insured’s health at date of issuance of policy, it was error to peremptorily direct 

verdict for insurer. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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2, INSURANCE. 
Industrial life policy is not void because beneficiary has no insurable interest. 
(For other cases, see Insurance, Dec. Dig. § 114.) 


Appeal from Circuit Court, Warren County. 

Action by Mary Lou Smith against the National Life & Accident Insurance 
Company. Judgment for defendant, and plaintiff appeals. Reversed. 

W. B. Ganes and G: D. Militkin, both of Bowling Green, for appellant. 

Thomas, Thomas & Logan, of Bowling Green, for appellee. 

Sampson, J. The motion of appellee, insurance company, made at the con- 
clusion of all the evidence for a directed verdict in its favor, was sustained by the 
trial court and the jury directed to return a verdict for the insurance company, 
which was done and upon which judgment wes entered, and this is the basis of ap- 
pellant’s complaint upon which she replies for a reversal of the judgment. 

In September, 1924, the deceased, Roy Van Meter, a colored boy, applied to’ 
appellee, National Life & Accident Insurance Company, for a policy of industrial 
insurance, the weekly payments of which were 20 cents and the amount to be paid 
on his death $250. On October 6th, the policy was delivered to Van Meter; he died 
on November the 18th, following. Appellant, Cary Lou Smith, a sweetheart, of 
Van Meter’s was the beneficiary named in the policy, and, when the insurance company 
declined to pay the policy after proof of death and due demand of payment, she 
instituted this action to recover on the contract. With the petition she filed a copy of 
the policy, which contained the following provisions: 

“No obligation is assumed by the company prior to the date hereof, nor unless 
on said date the insured is alive and in sound health. Should the proposed insured 
not be alive or not be in sound health on the date hereof, any amount paid to the 
company as premium herein shall be returned.” 


In its answer the company relied upon the provisions of the foregoing paragraph 
of the policy, and alleged that, upon the date of the issuance and upon the date of 
the delivery of the policy described in the petition, Van Meter, the insured, was not 
not in sound health and he knew that he was not in sound health; and, further, that, 
at the time he made written application to the company for the issuance of the policy, 
he falsely declared in writing that he was in good health at the time, knowing that 
he was not so, all with the fraudulent intent on his part to deceive the defendant 
company as to the condition of his health; and the company, relying upon his state- 
ments contained in the written application, issued and delivered to him the policy 
sued on. In brief of counsel for the insurance company, it is said that the “sole 
question in the case is whether the requirements in the policy that the insured should 
be in sound health at the time of its delivery rendered the policy void. The proof 
shows that the insured was ill in June, 1924, but that he recovered, so far as out- 
ward appearances showed. The policy was issued on the 6th of October and delivered 
on the 13th. He was being attended on the 4th day of November for a serious illness, 
which must have been in existence, according to the very nature of the disease, on 
or about the 13th of October, when the policy was delivered,” so the argument runs. 
The company also relied upon the fact that the appellant was no blood relation to 
the insured and therefore, did not have an insurable interest in Van Meter; that she 
knew the policy was taken out; and that she was made the beneficiary, and could 
not therefore recover, citing the case of Rupp v. Western Life Indemnity Co., 138 
Ky. 18, 127 S. W. 490, 29 L. R. A. (N.S.) 675. 

Appellant, Mary Lou Smith, testified that she was not related by blood or 
marriage to the insured, but that she was his sweetheart and intended to marry 
him at the next Christmas; that he had been working, although in June he had been 
sigk for about two weeks and quit work in September because the job gave out; 
that he was in good health at the time he applied for insurance and at the time 
the policy was issued and delivered to him; that he took sick about the 4th of 
November and died on the 18th of that month. Dr. Donnelly testified that he examined 
Van Meter for insurance in the Metropolitan Insurance Company in October, 1924, 
he being the medical examiner for that company, making a written report at the time 
to the company, and that he found Van Meter in good health and apparently all 
right. When asked if he would call him sound, he said, “Yes, sir. , 

[1] Dr. Jones was called by the company and testified that he attended the in- 
sured in his last illness and that he died of septicemia, starting from an infection; 
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that he was sick when the doctor first saw him on November 4th, but that he did not 
know how long he had been sick; that this infection was the cause of his death on the 
18th of November; that he had treated him once before for abscess, about the 10th 
of June, but that he had appeared to fully recover and had been discharged as well. 
The evidence was somewhat conflicting, making it a question for the jury, and the 
court should not have peremptorily directed the jury to find and return a verdict 
for the company upon the evidence. 

The rules with respect to the right of an insurer to avoid liability on a policy, 
where the insured made false statements in his application for the insurance and where 
he was not in sound health at the time of the application and delivery of the policy, 
were set forth in the recent cases of Metropolitan Life Insurance Co. vy. Walters, 
215 Ky. 379, 285 S: W. 252; Metropolitan Life Insurance Co. vy. Hightower, 211 
Ky. 36, 276 S. W. 1063. 

[2] Neither should the court have directed a verdict in favor of appellee on the 
ground that appellant, Mary Lou Smith, did not have an insurable interest in Van 
Meter, for it is well settled both in this jurisdiction and elsewhere that the beneficiary 
in an industrial policy, such as the one now under consideration, does not come within 
the rule applicable to old-line life insurance policies, rquiring the beneficiary to be 
related in a certain degree by blood, or by marriage, or be a creditor, since industrial 
policies are generally small, as in this case, and intended to take care of the insured 
in his last sicknesss and to pay his burial expenses. Metropolitan Life Insurance Co. 
v. Nelson, 170 Ky. 674, 186 S. W. 520, L. R. A. 1916F, 457, Ann. Cas. 1918B, 1182. 
In 31 C. J. page 967, it is said: 

“The rule that one who has no insurable interest in the life of another cannot 
take insurance on the latter’s life does not strictly apply to industrial insurance. In 
any event, an industrial policy is not void because the premiums are paid by persons 
having no insurable interest.” 

While the lower court did not state upon what ground it gave the directed verdict 
in favor of the insurance company, and this court is unable to determine whether 
that instruction was given because the trial court did not believe that the action 
could be maintained by appellant who was not related to the insured by blood or 
marriage, or because the court was of opinion that the proof showed that the insured 
was not in sound health at the time he made application for insurance and the policy 
was delivered to him, it was error in either event. The case should have been sub- 
mitted to a jury by proper instructions. For these reasons, the judgment is reversed 
for new trial consistent with this opinion. 

Judgment reversed. 


BARACA v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Essex. Nov. 24, 1926.) 
154 Northeastern Reporter 90. 

1. INSURANCE—AGREEMENT TO SEND AGENT TO COLLECT PRE- 
MIUMS CANNOT BE IMPLIED. 

Where life insurance policies did not provide that insurer agreed to send agent 
to collect premiums, such agreement cannot be implied. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) . 

2. EVIDENCE—APPLICATION FOR REVIVAL HELD ADMISSIBLE AS 
ADMISSION OF LAPSE OF POLICY. 

In action by beneficiaries on life policies, evidence of application for revival was 
competent as admission by insured that policies had lapsed. 
(For other cases, see Evidence, Dec. Dig. § 252.) 

3. EVIDENCE—ADMINISTRATOR MAY NOT CLAIM THAT POLICY 
‘HAD NOT LAPSED, WHERE INSURED TREATED IT AS LAPSED. 
Where insured treated policies as lapsed, and made written application for re- 

vival, administrator cannot claim that policies had not lapsed. 

(For other cases, see Evidence, Dec. Dig. § 265[17].) 
Exceptions from Superior Court, Essex County; D. A. Lourie, Judge. 
Action of contract by Natale Baraca, administrator, against the Metropolitan Life 

Insurance Company to recover on insurance policies. Directed verdict for defendant 

and plaintiff excepts. Exceptions overruled. 
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R. A. A. Comparone, of Lawrence, for plaintiff. 

G. W. Cox, J. F. Bacon, and W. P. Kelley, all of Boston, for defendant. 

Crossy, J. This is an action of contract to recover $500, the proceeds of two 
life insurance policies issued by the defendant November 24, 1919, and December 8, 
1919, respectively, on the life of Antonia Amorea, the plaintiff’s intestate. The 
weekly premium to be paid on each policy was 50 cents and each policy called for 
the payment of $250 in the event of the death of the insured with proper proof of 
the fact. The premiums were paid to an agent of the defendant who called at. the 
house where the insured lived up to November 1, 1920. Later that year the agent 
ceased to work for the defendant, and no premiums were paid after November 1, 
1920, until April 29, 1921, when the premiums in arrears, amounting to $27, were paid 
directly to the company in consequence of two revival applications signed by the 
insured which contained the following clause: 

“The above-described policy having lapsed, and the undersignea having forfeited 
ali claims thereunder, hereby applies for a revival of insurance, and to induce the 
said company to revive the same hereby represents and declares that the life here- 
tofore insured under said policy has not, since it was issued, been sick or afflicted 
with any disease, or met with any accident, or consulted or been prescribed for by 
any physician, except as stated on this application. And the undersigned expressly 
agrees that no liability exists on the part of the company until said company, at its 
executive offices, shall have approved this application for a revival.” 

On May 21, 1921, a physician who exmained the insured for the company re- 
ported that she was in bad health and recommended that the applications for revival 
oi the policies be rejected. The following day the insured died; the applications were 
not granted. 

[1,2] At the conclusion of the evidence the presiding judge allowed a motion 
filed by the defendant that a verdict be directed in its favor, and the plaintiff ex- 
cepted. The plaintiff also excepted to the denial of a motion filed by him that a 
verdict be directed in his favor. As the premiums were not paid weekly from and 
aiter November 1, 1920, it is plain that they were in arrears and that the policies had 
lapsed. There is nothing in the record to show that the contract of insurance pro- 
vided that the company agree to send an agent to collect the premiums and no agree- 
ment to that effect can be implied. The policy provided that premiums might be paid 
directly to the company and not through an agent, on receipt of a written notice from 
the policyholder of his desire so to pay, but the record states that there was no 
evidence of such a notice having been given. The provision for the payment of 
premiums directly to the company has no application to the facts in the case at 
bar. The evidence relating to the applications for the revival of insurance was 
competent as an admission by the insured that the policies had lapsed. The exception 
to the admission of this evidence must be overruled. 

[3] It is the contention of the plainitff that the policies never lapsed and there- 
fore required no revival; that it was the duty of the defendant to furnish an agent 
to collect premiums and that such an agent did call at the house of the insured and 
collect the premiums from and after the issuance of the policies until November 1, 
1920, on which date or shortly thereafter the agent ceased to work for the defendant ; 
that by reason of the conduct of the parties the defendant assumed the obligation of 
calling for the premiums at the house of the insured. Although certain terms of 
the policies are recited in the record all of their provisions are not before us. We 
may assume that a duly authorized agent of the defendant had power to receive 
premiums, but whether it was the duty of the insurer to send an agent to call upon 
the insured for the purpose of receiving them does not appear nor can it be in- 
ferred. The decisive answer, however, to this contention is that the insured treated 
the policies as having lapsed for the reason that the premiums had not been paid, 
and made written application for revival and therein “expressly agrees that no 
liability exists on the part of the company until said company, at its executive offices, 
shall have approved this application for a revival.” In these circumstances the plain- 
tiff cannot claim that the policies had not lapsed. 

It follows that, at the rate of the death of the insured, the defendant not having 
consented to a revival of the policies all rights thereunder had been forfeited. 

Exceptions overruled. 
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WITTENSTEN v. BROTHERHOOD OF AMERICAN YEOMEN. (No. 25456.) 
; (Supreme Court of Minnesota. Nov. 19, 1926.)  . 
210 Northwestern Reporter 853. 
(Syllabus by the Court.) 
1. DECISION CONTROLLED BY PRIOR CASE. 


Decision controlled by Behnke v. Modern Brotherhood of America (Minn.) 
208 N. W. 542. 


2. INSURANCE. bs 
Evidence that local officer carried members failing to pay dues held to support 
judgment for plaintiff suing on certificate. 


(For other cases see Insurance, Dec. Dig. § 819[3].) 
3. INSURANCE. . 
Evidence of general and long continued custom by local officer of carrying 


delinquent members contrary to by-laws charges local lodge with knowledge and 
approval of such conduct. 


(For other cases see Insurance, Dec. Dig. § 755[4].) 
4. INSURANCE. 
Local lodge is agent of parent body, which is bound by custom of local lodge’s 


officer in carrying delinquent members as though there had been no suspension for 
nonpayment of dues. 


(For other cases see Insurance, Dec. Dig. § 755[4].) 


Appeal from District Court, Marshall County; Andrew Grindeland, Judge. 

Action by Clinton Wittensten, as guardian of the estate of Charles Christensen, 
and another, minors, against the Brotherhood of American Yeomen. Verdict for 
plaintiff. From an order denying defendant’s alternative motion for judgment or 
a new trial, it appeals. Affirmed. 

. W. Pitkin, of Des Moines, Iowa, and Julius J. Olson and Rasmus Hage, 
both of Warren, for appellant. 

W. O. Braggans and A. N. Eckstrom, both of Warren, for respondent. 

Stone, J. In this action to recover upon a life insurance contract issued by 
defendant, a fraternal beneficiary association, there was a verdict for plaintiff. 
The appeal is by defendant from an order denying its alternative motion for judg- 
ment or a new trial. 

[1, 2] The sole defense is that the deceased, Charles Christensen, had been 
automatically suspended for nonpayment of dues under the by-laws of defendant which 
were a part of the insurance contract. He became a member of defendant order 
April 4, 1923. His first payment under the insurance contract was in advance for 
April, May, and June, 1923. The dues for July, August, and September he paid on 
September 27th. His next payment was October 11, 1923, and covered all payments 
and assessments until January 1, 1924. His dues for January and February, 1924, 
were advanced for him by the correspondent. The finally paid them March 6th. 
His next and last payment was made April 28, 1924. It covered the four months 
a June 30, 1924. He died October 24, 1924, being then in arrears for over three 
months. 


Without going into details, the jury could well have found that defendant’s 
local lodge or order, called a “homestead,” of which Mr. Christensen was a member, 
had for a long time permitted its recording and financial officer, called “correspond- 
ent,” to use his own judgment in extending credit to delinquent members. Notwith- 
standing their nonpayment of dues, it was his custom, well established by the evidence, 
to carry them for extended periods. Sometimes he remitted to the brotherhood the 
dues of the delinquent member out of the funds of the homestead. Sometimes he 
made such remittances out of his own funds. In such cases the delinquent members 
were carried as though there had been no suspension. The other local officers were 
extended such indulgences, and at the time of Mr. Christensen’s death even the 
“foreman,” chief officer of the homestead, was in arrears and was being carried by 
the “correspondent.” The custom of indulging members as indicated was as well 
proven as was a similar practice in the case of Behnke v. Modern Brotherhood of 
America (Minn.) 208 N. W. 542. We consider that case controlling, and so there 
must be an affirmance. 

[3] It is argued for defendant that the action of the correspondent in carrying 
delinquent members was not that of the homestead, which concededly had never taken 
any formal action upon the matter. It had never formally authorized the custom. 


(Additional Syllabus by Editorial Staff.) 
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On the other hand, it had not ordered its discontinuance. The evidence of its gener- 
ality and long continuance is such that the homestead must be charged not only with 
knowledge but-also with approval and consent to its continuance. The subject 
was so thoroughly treated by Judge Lees in the Behnke Case that further discussion 
is not warranted. 

[4] It is argued that we have gone a long way to sustain actions of this kind 
against the defense of automatic suspension for nonpayment of dues. That may be 
true. The answer, and the thing which justifies our position, is that the indulgence 
of delinquent members of such associations by the local lodges has not only gone to 
great lengths, but has become so notorious that the parent organizations, the supreme 
authority, must be charged generally with notice of its existence and character. 
They attempt to vest their local and subordinate branches with a very narrow 
authority but permit them to exercise what, in appearance at least, is a much broader 

wer. They cannot escape the fact that the local lodge is the agent of the parent 

y, and that the latter has a duty to perform in the premises, which, if performed, 
will put an end to deceptive indulgences of deliquent members and prevent their 
being lulled thereby into a careless attitude toward their life insurance and a sense 
of false security. The remedy is obvious. The escape from the rule of the Behnke 
Case is easy, and, if they do not avail themselves of it and exercise over their local 
lodges the necessary degree of actual control, fraternal benefit associations will have 
only themselves to blame. 

Order affirmed. 


AARON vy. CITIZENS’ INS. CO. OF MISSOURI. (No. 25856.) 
(Supreme Court of Mississippi, Division B. Oct. 25, 1926. Suggestion of Error 
Overruled Nov. 22, 1926.) 

110 Southern Reporter 120. 

(Syllabus by the Court.) 

APPEAL AND ERROR. 

General judgment for defendant in case tried by court cannot be disturbed, 
being justifiable on theory that court found against plaintiff on issue of fact, as to 
which the evidence was in direct conflict. 

(For other cases, see Appeal and Error, Dec. Dig. § 1011 [1].) 

Appeal from Circuit Court, Covington County; W. L. Cranford, Judge. 

Action by Annie Aaron against the Citizens’ Insurance Company of Missouri. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

W. U. Corley, of Collins, for appellant. 

R. L. McLaurin, of Vicksburg, and T. J. Wills, of Hattiesburg, for appellee. 

Anperson, J. Appellant, Annie Aaron, brought this action in the circuit court 
of Covington county against appellee, Citizens’ Insurance Company of Missouri, to 
recover the sum of $1,800 for a fire loss on her residence, alleged by her to have 
been covered by three fire insurance policies held by her’in appellee company. The 
case was tried by agreement of the parties before the court siting both as judge 
and jury. There was a judgment in favor of appellee, from which judgment ap- 
pellant prosecutes this appeal. 

Appellant purchased a lot and residence thereon from Williamson, a member of 
the firm of Davis & Williamson, who were agents of appellee. At the time of the 
purchase, Williamson held three fire insurance policies on the residence in appellee 
company. Appellant’s evidence tended to show that, when she purchased the lot 
and residence from Williamson, Davis & Williamson, the agents of appellee company, 
agreed ‘to transfer the three insurance policies to appellant, and that such transfer 
was a part of the transaction of the purchase and conveyance of the residence and 
lot. The evidence on the part of appellee tended to show that Davis & Williamson, 
as agents for appellee, agreed to transfer the policies of insurance to appellant, 
provided she would pay the unearned premiums thereon, but that, when it came to 
the consummation of the transaction, appellant declined to pay the unearned pre- 
miums, and stated that she did not desire to carry insurance on the residence, and that 
thereupon the policies of insurance were canceled and surrendered. In other words, 
according to the evidence on the part of the appellant, the three policies of insurance 
were in force when the residence was burned, while, according to the evidence of 
appellee, they were not in force. The evidence presented a square issue of fact. 
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The trial court, sitting as judge and jury, rendered a judgment in favor of 
appellee. Therefore the case stands exactly as it would if there had been a jury 
trial, and the jury properly instructed by the court as to the law of the case and a 
verdict and judgment for appellee. If the judgment of the court can be justified 
from the record in the case, it must be done. It can be justified on the theory that 
the court found for appellee on the issue of fact whether or not the policies were 
in force. Appellant’s evidence tended to show that they were in force; that of 
appellee tended to show that they were not. 

Affirmed. 


BUEL v. KANSAS CITY LIFE INS. CO. (No. 2971). 
(Supreme Court of New Mexico. Oct. 20, 1926.) 
250 Pacific Reporter 635. 
(Syllabus by the Court.) 
1. INSURANCE. 
Medical diagnosis made during treatment, and adhered to at the trial, is sub- 
stantial evidence to support a finding as to cause of death. 
(For other cases, see Insurance, Dec. Dig. § 665 [5].) 


2. INSURANCE—DEATH FROM “MILK SICKNESS” OR ALKALI POIS- 
ONING FROM DRINKING MILK FROM COWS WHICH HAD EATEN 
GOLDENROD IS WITHIN LIFE POLICY WITH DOUBLE INDEM- 
NITY FOR DEATH FROM “INJURY THROUGH EXTERNAL, VIO- 
LENT AND ACCIDENTAL CAUSE.” 

Death from milk sickness or alkali poisoning from drinking milk from cows 
which had grazed goldenrod is within the terms of a life policy indemnifying against 
death resulting from the effects of an “injury, through external, violent and acci- 
dental cause,” even though such cause be considered an infectious disease, the product 
of a bacillus. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


3. INSURANCE—WHERE POLICY PROVIDED DOUBLE INDEMNITY 

FOR ACCIDENTAL DEATH, ACCEPTANCE OF AMOUNT NAMED 

IN POLICY, IN FULL SETTLEMENT WAS NOT “ACCORD AND 

SATISFACTION, ” BARRING RECOVERY OF DOUBLE INDEMNITY 

FOR ACCIDENTAL DEATH. 

A $2,000 life insurance policy provided double indemnity for accidental death. 
Disclaiming liability as for accidental death, but not for the $2,000, the insurer 
tendered, and the beneficiary accepted, that sum in full settlement. Held, not an 
“accord and satisfaction,” barring recovery for the balance. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from District Court, Eddy County; Brice, Judge. 

Action by Luella Buel against the Kansas City Life Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Reid, Hervey & Iden, of Albuquerque, for appellant. 

J. B. Atkeson and L. T. Atkeson, both of Artesia, for appellee. 


Watson, J. Appellee was the beneficiary in an insurance policy issued by ap- 
pellant upon the life of appellee’s son, in the sum of $2,000. Attached to the policy 
was a double indemnity rider, providing that— 

“If * * * the death of the insured * * * should result from the effects 
of an injury, through external, violent and accidental cause, * * * the amount pay- 
able herein will be four thousand dollars.” 

As to the cause of death, the trial court found as follows: 

“(4) That the said Ralph E. Buell died on the 26th day of September, 1922; 
that his death was the result of what is commonly known as ‘milk sickness,’ or 
alkali poisoning, which was caused by the said Ralph E. Buell drinking milk from 
a cow or cows that had grazed upon a weed known as goldenrod, from the effects of 
which said milk was contaminated in some manner, the drinking of which milk 
caused his death.” 

Proofs of loss having been furnished, appellant forwarded its draft for $2,000, 
which appellee accepted, surrendering the policy and signing the printed receipt 
thereon, to the effect that she received said $2,000 in full of all claims whatsoever 





198 The Insurance Law Journal, Vol. 68 [Feb., 1927 


under the said policy, and in consideration of said sum surrendered all her right, 
title, and interest in and to the same, and forever released appellant from all liability 
to her thereunder. 

The circumstances concerning this payment and release were found by the trial 
court to be substantially as follows: Soon after the death of the insured, appellee 
discovered the existence of the double indemnity rider, and thereupon caused inquiry 
to be made of three attorneys as to appellant’s liability under the circumstancs. Two 
of the attorneys were of opinion that she was not entitled to the double indemnity, 
and the other was of opinion that she was so entitled; all stating, however, that 
the question required investigation before giving an opinion that should be acted 
upon. Thereafter appellee and her husband met appellant’s agent at the First National 
Bank of Artesia, where appellee did her banking business, and the $2,000 check was 
tendered to appellee and accepted by her. Appellant’s agent and the president of 
the bank, of whom appellee inquired if she was not entitled to the double indemnity, 
stated that, in their opinion, she was not so entitled, although they did not know; 
the president of the bank advising her to accept the $2,000 check, and both advising 
her that, if she did so, she would not have any further claim against appellant. 
Appellant would not have delivered the $2,000 check had appellee not signed the 
receipt and delivered the policy; and appellee, in doing so, intended to accept said 
check in full payment of the policy. No traudulent representations were made where- 
by appellee was induced to execute the release and surrender the policy. 

Thereafter appellee commenced this suit to recover the additional sum of $2,000. 
She was awarded judgment therefor, from which this appeal has been perfected. 

Three propositions are here advanced as error: (1) That there is no evidence to 
support finding 4 above set forth; (2) that finding 4 does not support a conclusion 
that appellant is liable under the double indemnity rider; (3) that the facts found 
by the trial court constitute accord and satisfaction. These propositions we shall 
consider in the order stated. 

{1] Appellant contends that the evidence upon which the court made finding No. 
4 is speculative, conjectural, and theoretical, and thus not such substantial evidence 
as is required to support a finding of fact. We have carefully reviewed the evidence, 
but do not think it would serve any good purpose to set it forth. Suffice it to say 
that the attending physicians at the time diagnosed the case in accordance with the 
court’s finding. They remained of the same opinion at the time of the trial. It 
seems clear that such evidence is not to be considered unsubstantial. 

[2] Evidence was adduced tending to show that milk sickness is an infectious 
disease ; is considered a fatal disease; that it occurs in epidemics; that patients have 
relapses; that the germ causing such disease has been isolated, and is known to 
the medical profession as bacillus lactamorbi. Relying upon this evidence, appellant 
contended at the trial, and now contends, that the cause of death was shown to be 
an infectious disease like typhoid fever, and not the effects of an injury through 
external, violent, and accidental cause. 

Referring to the memorandum of the trial judge, we find that it was his opinion 
that the medical authorities know but little about milk sickness.. He did not reject 
the germ theory, but was evidently unconvinced by the evidence adduced to support 
it. He held that, even if the germ theory is correct, the cause of death is within 
the provision for double indemnity. 

Appellant does not seriously question the practically uniform holding that death 
from poison, unintentionally taken, would be within the terms of this policy. So we 
find it unnecessary to cite the many decisions to that effect. It does contend, how- 
ever, that this policy does not contemplate liability for death from disease, and that, 
if milk sickness is a recognized infectious disease, similar to typhoid fever, the 
judgment cannot be upheld. To support this contention the able counsel cite but 
one case: Bacon (Steadman) v. U. S. Mutual Accident Association, i n., y. 
304, 25 N. E. 399, 9 L. R. A. 617, 20 Am. St. Rep. 748, decided in 1890, the opinion 
having been written by Mr. Justice Peckham. We think, therefore, that we may 
safely dispose of this contention upon a consideration of that case, the principles 
therein discussed, and the later authorities. It was there held that death from an- 
thrax caused by contact with putrid or diseased animal matter was not insured 
against. 

. We first note that this rather early decision has not escaped criticism. Joyce 
says (Insurance, § 2878) that it is not in line with the authorities. Not that anthrax 
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or malignant pustule is not a disease. But, admitting it to be such, it was but a 
link in the chain connecting the death with external, violent, and accidental means 
(contact with the putrid matter or bacillus) causing the death. 

It is also to be noted that the policy in question in the Bacon Case, while creating 
liability for death from “bodily injuries effected through external, violent and acci- 
dental means,” expressly provided that benefits should not extend to any “bodily 
injury of which there shall be no external and visible sign, nor to any bodily injury 
happening directly or indirectly in consequence of disease.” As said in Hiers v. 
John A. Hull & Co., 178 App. Div. 350, 164 N. Y. S. 767, the court was dealing in 
the Bacon Case with the peculiar provisions of the policy, and it was also dealing 
with an occupational disease; it apparently being the view of the later case that 
disease contracted incidentally to one’s ordinary occupation is not so readily to be 
classified as accidental as one otherwise contracted. The Bacon Case has been often 
referred to in the later decisions; generally to distinguish it. 

In the case at bar there is no express exclusion of liability for death resulting 
from disease. Whether milk sickness is a disease is entirely immaterial, unless that 
fact of itself precludes a holding that it effected an injury through external, violent, 
and accidental cause. If we are to admit, as is generally held, that there is liability 
for death resuting from the introduction into the system of a poisonous substance, 
injuring the body by causing lesions of the organs, what good reason is there for 
denying liability where the same final result is produced by toxins, perhaps gen- 
erated within the body, but caused by bacilli introduced from without? Such a dis- 
tinction is not warranted by the decisions. 

Death from ptomaine poisoning has frequently been held within such terms as 
we’ are here considering. Johnson v. Fidelity & Casualty Co., 184 Mich. 406, 151 
N. W. 593, L. R. A. 1916A, 476; U. S. Casualty Co. v. Griffis, 186 Ind, 126, 114 
N. E. 83, L. R. A. 1917F, 481. 

For blood poisoning cases, see note to Cary v. Preferred Acident Ins. Co. (127 
Wis. 67, 106 N. W. 1055, 115 Am. St. Rep. 997, 7 Ann. Cas. 484) 5 L. R. A. 
(N. S.) 926. 

Perhaps the strongest case against appellant’s contention is Christ v. Pacific 
Mutual Life Ins. Co., 312 Ill. 535, 114 N. E. 161, 35 A. L. R. 730, in which death 
from typhoid fever, resulting from drinking polluted water, not knowing the same 
to be polluted, was held death from violent, external, and accidental cause. 

In Sullivan v. Modern Brotherhood, 167 Mich. 524, 133 N. W. 486, 42 L. R. A. 
(N. S.) 140, Ann. Cas. 1913A, 1116, the court dealt with a clause of indemnity 
against “total * * * loss of the sight of an eye by accident.” Liability was there 
< for loss of the eye caused by gonococci splashed into it with suds from a 
washtub. 

7Etna Life Ins. Co. v. Portland Gas & Coke Co., 229 F. 552, 144 C. C. A. 12, 
L. R. A. 1916 D, 1027, dealt with an employer’s liability policy indemnifying against 
“bodily injury accidentally received or suffered,” and held that typhoid fever from 
drinking polluted water was such accidental bodily injury. 

H. P. Hood & Sons v. Maryland Casualty Co., 206 Mass. 223, 92 N. E. 329, 
30 L. R. A. (N. S.) 1192, 138 Am. St. Rep. 379, dealt with a similar policy, and held 
within its terms the disease of glanders, contracted in caring for horses suffering from 
it. Here the Bacon Case was distinguished because of the express provision against 
liability for injury, of which no external and visible sign appeared or happening 
directly or indirectly from disease. 

In U. S. Casualty Co. v. Griffis, supra, although the policy did exempt from 
liability for injuries caused by disease, ptomaine poisoning was held within the term 
“bodily injury effected solely through external, violent, and accidental means.” 

Appellant admits that the courts have gone so far in their liberal construction 
of the term “violent, external and acidental” that it is difficult to draw the line 
between liability and nonliability. It urges, however, that, when it appears that the 
cause of death was a recognized infectious disease, there can be no liability. In 
Vennen v. New Dells Lbr. Co., 161 Wis. 370, 154 N. W. 640, L. R. A. 1916A, 
273, Ann. Cas. 1918B, 293, decided under the Workmen’s Compensation Act, it was 
held that typhoid fever contracted from drinking water was “a persoal injury sus- 
tained.” There the court endeavored to draw such a line of distinction. It places 
it “between disease resulting from accidental injury and disease which results from 
an ideopathic condition of the system, and not attributable to some accidental agency 
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growing out of the employment.” See, also, Brintons, Ltd., v. Turvey (House of 
Lords) 2 Ann. Cas. 137, the result of which is directly contrary to that of the 
Bacon Case. 

The foregoing illustrations we think sufficient to show that the judgment of 
the trial court should not be overturned upon the ground here being considered, 
unless we are to get out of line with the later and more numerous decisions. Even 
if we entertained the opinion that the courts, following the rule of liberal construction 
applicable, had gone beyond proper bounds, we should feel that we ought to follow 
the great weight of authority in a case of this kind. The meaning of such a policy 
has been developed gradually by a course of judicial decisions, which, it is not to 
be doubted, has been observed with interest by appellant and other corporations 
engaged in the same business; and, as they continue to issue such policies, it is but 
fair and reasonable to assume that they have contracted with reference to the mean- 
ing of the words they employ, as laid down by the courts. Such a view was expressed 
by Thayer, Circuit Judge, in Fidelity & Casualty Co. v. Lowenstein, 97 F. 19, 38 
C. C. A. 29, 46 L. R. A. 450, and seems to be sound. 

[3] The trial judge considered that the release, signed by the appellee, did not 
constitute an accord and satisfaction barring a recovery. His theory was that appel- 
lant’s liability for $2,000, in any event, was not disputed, and that the payment of that 
sum was no consideration for a release of the additional sum. 

It is the general rule that a receipt in full, given on payment of part of a 
liquidated and undisputed debt, does not of itself preclude recovery of the balance. 
Case note, 5 Ann. Cas. 525; Armijo v. Abeytia, 5 N. M. 533, 25 P. 777; Frazier v. 
Ray, 29 N. M. 121, 219 P. 492. The theory is well understood; being that accord 
and satisfaction, like other contracts, requires consideration to support it; and that, 
if a debt is liquidated and undisputed, the payment of part of it is no consideration for 
the release of the balance. 

Of recent years, some courts have questioned the wisdom of this rule, since it 
tends to unsettle and discourage transactions intended as compromises and settlements. 
It has been said that the slightest consideration discoverable will be seized upon as 
sufficient to uphold the release as an accord and satisfaction, 1 R. C. L. 184—186. 

Where a part of a claim is conceded, and a part is in dispute, the authorities 
differ whether payment of the part conceded, received in discharge of the whole is 
good accord and satisfaction. It is said in case note to Melroy v. Kemmerer, 11 
L. R. A. (N. S.) 1022, that the present tendency is so to consider it. In commenting 
on that tendency, in case note to Demeules v. Jewel Tea Co., 14 L. R. A. (N. S.) 
954, it was said to be “probably due, not to a perception of any logical distinction 
between such a case and one where part payment is made of a claim the whole of 
which is conceded, but rather to the growing dissatisfaction with the rule which holds 
that the part payment, even in the latter case, does not constitute a sufficient considera- 
tion for the release of the entire claim, and the disposition to grasp any fact or 
circumstance which will enable the court to take a case out of that rule.” See, also, 
1 Bt os Os. ’ 

The courts have had great difficulty with this question. It does not seem possible 
to harmonize the decisions. If the tendency be as stated, the resulting rule is illogical. 
It is influenced by the supposed importance of encouraging and upholding com- 
promises. That is undobutedly a proper consideration. But compromise implies 
mutual concession. When only one of the parties makes concession there is, in reality, 
no compromise. Dissenting opinion of Mason, J., in Neely v. Thompson, 68 Kan. 
193, 75 P. 117. So long as we adhere to the general rule that part payment of a 
liquidated or undisputed demand is not accord and satisfaction, we hesitate to accept 
the doctrine that payment of the conceded part of a claim is consideration for a 
release of the balance which is in dispute. Better, in our judgment (as suggested in 
Brown v. Kern, 21 Wash. 211, 57 P. 798, and as done in Clayton v. Clark, 74 Miss. 
499, 21 So. 535, 22 So. 189, 37 L. R. A. 771, 60 Am. St. Rep. 521), repudiate the rule 
than destroy its operation by illogical distinction. Some states have done so by 

a eS. 
ee doubt it would be convenient to tighten the rules as to settlements; thus 
avoiding considerable litigation. It should not be overlooked, however, that the rule 
objected to does not affect any case of real settlement—mutual concession—and that, 
if we were to follow the so-called “tendency,” we should smother under a rule of 
convenience many meritorious causes of action. 
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It is appellant’s contention that but a single claim arose under this policy; that 
the amount was in dispute, either $4,000 of $2,000; that, according to the “tendency” 
of decision, the claim could be compromised by payment of the smaller sum. We 
have indicated our disapproval of the principle urged. Counsel also contend that 
the trial court incorrectly treated the settlement “piecemeal,” distinguishing between 
the death loss and the double indemnity liability. As we view it, this is but another 
way of stating the same proposition, and needs no separate treatment. Admitting, 
for the purposes of this decision, that the claim is to be treated as a whole, we have 
to ‘determine whether it was liquidated in the sense in which that term is employed 
in connection with accord and satisfaction, and whether there was in fact any con- 
sideration for the release of the additional liability. 

Counsel cite Manhattan Life Ins. Co. v. Burke, 69 Ohio St. 294, 70 N,. E. 74, 
100 Am. St. Rep. 666, where it was considered that a life insurance policy is im- 
properly classed as a liquidated demand because there may be, and often are, 
defenses to a recovery. The correctness of the result in that case we do not doubt. 
There was a dispute as to any liability. The payment made was a concession, and, 
hence, was consideration. If the mere possibility of a defense is to exclude a debt 
from the liquidated class, the statement is correct; but, according to that criterion, 
the class of liquidated debts would be small. In statements of the rule we find the 
word “undisputed” nearly always coupled with the word “liquidated.” Hunt on 
Accord and Satisfaction, § 72; Frazier v. Ray, supra; Farmers’ & Mechanics’ Life 
Assoc. v. Caine, 224 Ill. 599, 79 N. E. 956; Harms v. Fidelity & Casualty Co., 172 
Mo. App. 241, 157 S. W. 1046; Northwestern Life Ins. Co. v. Blasingame, 38 Tex. 
App. 402, 85 S. W. 819; Rauen v. Prudential Life Ins. Co., 129 Iowa, 725, 106 
N. W. 198. 

Joyce says (‘“Insurance,” § 3465a), there is “not a‘ liquidated demand * * * 
where there is a’ dispute whether liability under it exists.’ Without further citation, 
we think we may safely say that the word “liquidated” has usually been employed in 
a loose sense, and that the decisive question is not the possibility of a defense, but 
whether there was a controversy in good faith. 

“The word ‘liquidated’ in the sense of the rule relied on by counsel” (with 
respect to accord and satisfaction) “signifies that the amount claimed has been 
ascertained and agreed on or fixed by operation of law.” Swindell v. Youngstown 
Sheet & Tube Co., 230 F. 438, 144 C. C. A. 580. 

If the general rule be considered as applying to all liquidated claims, then, as 
considered in Rauen v. Prudential Life Ins. Co., supra, an exception arises where 
liability is disputed.. As we liave seen, however, the general rule is usually stated 
as applying only to claims which are both liquidated and undisputed. 

In the case at bar it cannot be questioned that the parties agreed, by the policy, 
upon the amount of the indemnity. There never was dispute as to liability for 
$2,000 because of the death of the insured. There was disputed as to any liability 
for accidental death, but none as to the amount to be paid if the death were accidental, 
By the payment made, appellee obtained nothing to which she was not entitled, and 
appellant gave up nothing it could rightfully retain. If the claims were to be 
considered separately, the death claim was liquidated and undisputed; the accident 
claim liquidated and disputed. If it be treated as a whole, the larger amount was 
liquidated, and the smaller amount paid was conceded. However viewed, we find it 
impossible to locate the consideration for the release of the amount here sued for. 
This conclusion we think well supported by authority. 

In Goodson v. National Masonic Accident Assoc., 91 Mo. App. 339, the insured 
was a class-one member of the association. The certificate provided that for injury 
received while using firearms no greater benefit should be paid than named in class 6. 
The death benefit for class one was $5,000; for class 6 $1,000. Death occurred from 
the accidental discharge of a pistol in the hands of the insured. The association dis- 
claimed liability for more than $1,000. The beneficiary, acquiescing, settled for that 
sum, and gave receipt in full for all claims under the policy. Discussing the effect 
of the release, the court said: 

“But defendant insists that when the payment of one thousand dollars was 
admitted that that was a consideration. We are not of that opinion, We have already 
seen that under the contract of insurance the defendant company owed Mrs. Graves 
the fixed sum of five thousand dollars. This was a liquidated sum and could not 
be discharged by the smaller amount unless there was some consideration for it. 
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To say that the payment of the less sum was the consideration, is to argue in a 
circle. In determining whether there was a consideration the question is, What was 
the legal benefit to Mrs. Graves? or else, What was the loss to defendant by the 
payment of one thousand dollars in discharge of five thousand? She certainly did 
not gain by it, and defendant did not lose by it, since it was only one-fifth of what 
it rightfully owed. And so it has many times been held that the payment of a sum 
less than a liquidated demand is no consideration for a discharge of the whole 
demand: Winters [Winter] v. Railway, 73 Mo. App. 173, 194; s. c., 160 Mo. 159, 
[61 S. W. 606]; Henson vy. Stever, 69 Mo. App. 136. And this is true even though 
the creditor as in this case, gives a receipt for the whole agreeing therein to receive 
it for the whole. Riley v. Kershaw, 52 Mo. 224. 

“But the further insistence is, that when one is tendered a sum of money on 
condition that it be taken in full of the demand and he accepts the sum tendered 
he also, ipso facto, accepts the condition. We so ruled in St. Joseph School 
Board v. Hull, 72 Mo. App. 403. But that rule presupposes there is a dispute or 
disagreement, in good faith, as to the amount of the demand. The rule has no applica- 
tion where a part of a claim is accepted under the mistaken view that it was the whole 
claim. That was this case. Mrs. Graves was shown defendant’s by-law which made 
her claim only one thousand dollars on account of the manner of her husband’s death. 
There was no dispute about it. There was no tender coupled with a condition. 
Defendant said to her that it only owed her one thousand dollars and she, laboring 
under a mistake, thought defendant was right and took the money. Such state of 
facts leaves no room for the application of the rule stated above.” 

A similar case is Knights Templars’ & Masons’ Life Ins. Co. v. Crayton, 209 
Ill. 550, 70 N. E. 1066. Under the policy there is question. If the insured com- 
mitted suicide, the beneficiary was entitled only to the return of premiums. If he did 
not commit suicide, the insured was entitled to the return of premiums and $5,000. 
On the theory of suicide, settlement was made by the return of the premiums. The 
court held that the release of liability for the additional $5,000 was without considera- 
tion. Tyler v. Odd Fellows’ Mutual Benefit Assoc., 145 Mass. 134, 13 N. E. 360, 
was cited. 

In Weidner v. Standard Life Accident Ins. Co., 130 Wis. 10, 110 N. W. 246, 
the policy provided for $3,000 to be paid in case of death from accident, but only 
one-tenth thereof if death shoud be due to injuries inflicted by others, except in case 
of assault committed for the sole purposes of burglary or robbery. The disputed 
question was the purpose of an assault causing the death of the insured. It was held 
that payment of $300 and full release was not accord and satisfaction. 

In Prudential Ins. Co. of America v. Cunningham, 103 Md. 319, 63 A, 359, 
the dispute was as to the age of the insured. Under one contention $1,000 was 
payable; under the other, but $400. A receipt in full of all claims under the policy 
given on payment of the lesser sum was held not to bar recovery of the balance, 
since, being without consideration, there was no accord and satisfaction. 

In Woodall v. Pacific Mutual Life Ins. Co. (Tex. Civ. App.) 79 S. W. 1090, 
it was said: 

“Payment by a debtor of a liquidated amount, presently due, and to which he 
has no defense that can be urged in good faith or with color of right, is not by it- 
self a sufficient consideration to sustain a release by the creditor of other unliquidated 
claims against the debtor. * * * * There being no consideration for the release, 
it is immaterial whether it was fraudulently obtained by the defendant, or whether 
the plaintiff knew of its contents, or failed to exercise reasonable diligence in 
ascertaining its import. * * *” 

In Fire Insurance Assoc. v. Wickham, 141 U. S. 564, 12 S. Ct. 84, 35 L. Ed. 
860, plaintiffs were insured against loss by fire on a vessel. The adjuster separated 
the loss into two classes; namely, the direct loss by fire and the incidental cost of 
raising the vessel, she having been scuttled and sunk to extinguish the fire. The 
insurer paid the exact amount adjusted for direct loss, and disclaimed liability for 
the incidental loss. The insured accepted the amount, and gave receipt in full satis- 
faction of claims for loss by fire, and agreed that “said policy is hereby canceled 
in full and surrendered to said company.” It was held that, as to the claim for 
incidental loss, there was no consideration to support the release. The court con- 
sidered the debt as two distinct and separate claims. It did not concern itself as to 
whether the debt, or part of it, could strictly be considered liquidated. It said: 
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If there be a bona fide dispute as to the amount due, such dispute may be the sub- 
ject of a compromise and payment of a certain sum as a satisfaction of the entire 
claim, but where the larger sum is admitted to be due, or the circumstances of the 
case show that there was no good reason to doubt that it was due, the release of the 
whole upon payment of part will not be considered as a compromise, but will be 
treated as without consideration and void.” 

In Chicago, Milwaukee, etc., R. R. Co. v. Clark, 178 U. S. 353, 20 S. Ct. 924, 
44 L. Ed. 1099, cited by appellant, Fire Ins. Co. v. Wickham, supra, was mentioned 
not disapprovingly. Although a different result was reached, and several of the cases 
upon which appellant relies were cited, it was not deemed necessary to overrule the 
Wickham Case. In the Clark Case, there was plainly consideration for the release 
for that part of the claim not paid. 

Although unable to harmonize our conclusion with the decisions of some courts 
which, while admitting, deprecate, the general rule above stated, and seek to limit 
it, we are of opinion that the learned trial judge correctly applied it in this case, 
and that his ruling could not have been otherwise without departure from the true 
principles upon which the rule is based. 

Unable to accede to any of appellant’s contentions, we affirm the judgment and 
remand the cause, and it is so ordered. 

Parker, C. J., and Bickley J., concur. 


KWIATKOWSKI et at. v. BROTHERHOOD OF AMERICAN YEOMEN. 
(Court of Appeals of New York. Oct. 19, 1926.) 
153 Northeastern Reporter 847. 
INSURANCE—WHERE BENEFIT CERTIFICATE PROVIDED THAT UN- 
TRUE ANSWERS IN APPLICATION SHOULD AVOID IT AND AN- 
SWER WAS SHOWN TO BE UNTRUE, NO RECOVERY COULD BE 
HAD (Insurance Law, § 232). 


In suit on benefit certificate issued in accordance with Insurance Law, § 232 


(Consol. Laws, c. 28), beneficiary can only recover in accordance with terms of 
certificate, and where answer in application for membership, made a statement of 
insured on certificate, was untrue, no recovery could be had, certificate providing that 
untrue answers should avoid it. 


(For other cases see Insurance, Dec. Dig. § 723[2].) 


Appeal from Supreme Court, Appellate Division; Fourth Department. 

Action by Cecelia Kwiatkowski and another against the Brotherhood of Ameri- 
can Yeomen. Judgment for plaintiffs was affirmed by the Appellate Division of the 
Supreme Court (216 App. Div. 647, 216 N. Y. S. 102), and defendant appeals. 
Reversed, and complaint dismissed. 

John H. Clogston, of Buffalo, for appellant. 

Percy S. Lansdowne, of Buffalo, and Robert J. Lansdowne, of Buffalo, for 
respondent. 

Per CurtaM. The plaintiffs herein are the beneficiaries named in the certificate 
of membership issued by this defendant to Julianna Boldt, the mother of the plaintiff, 
Cecelia Kwiatkowski. Under the terms of the certificate the defendant agreed to 
pay to the beneficiaries the sum of $5,000 upon the death of Mrs. Boldt. The 
certificate was delivered to Mrs. Boldt. In accordance with section 232 of the 
Insurance Law (Cons. Laws, c. 28), the certificate provided that: 

The “charter or articles of incorporation, the by-laws of the association, and 
the application for membership, and the medical examination, signed by the applicant, 
with all amendments to each thereof, shall constitute the agreement between the 
association and the member.” 

Annexed to the certificate at the time of its delivery and forming a part thereof 
was a photostatic copy of the application for membership containing questions and 
answers. This was signed by Mrs. Boldt with her mark, and contains a provision: 

“I further agree that the statements and answers made herein, the pen or 
photographic copy of which being attached to my certificate, shall be held to be my 
statements, and I agree that any untrue answer to any question * * * shall imme- 
diately, whether material to this risk or otherwise, * * * render the certificate issued 
null and void.” 

It is undisputed that the answer to one of the questions, as set forth in this 
written statement, is untrue. 
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The applicant made a contract with the defendant. That contract is in writing. 
By its express terms the answers contained in the photostatic copy of her application 
were to be regarded as her statements, and she agreed that there should be no 
recovery if such statements were false. The plaintiffs, in spite of this clause in 
the contract, have been permitted to introduce evidence to show that the applicant 
could not read or write English, that the questions were put to her by a medical 
examiner in the Polish language, and that she was never asked the question which 
in the written statement is answered falsely, and that she never gave such answer. 
If the plaintiffs were seeking a reformation of the contract made by the applicant, 
through whom they claim, evidence that the answers contained in the written state- 
ment were never given and that the defendant, through its agents, have taken unfair 
advantage of her disability to read English, might be relevant. We do not pass upon 
such question now. In the present case the plaintiffs are suing upon a contract and 
under its terms are not entitled to a recovery. The applicant might have refused to 
accept that contract until it had been read over and interpreted to her by some person 
in whom she had confidence. She chose not to do so. The defendant had not pre- 
viously agreed to issue any certificate or policy except upon the terms of the written 
contract. The applicant was not deterred by any act of the defendant from learning 
its contents. We have held in Satz v. Massachusetts Bonding & Insurance Co., 243 
N. Y. 385, 153 N. E. 844 (decided herewith), that the Leadielecies claiming under 
such contract may recover only in accordance with its terms. 

The judgments should, therefore, be reversed and the complaint dismissed, with 
costs. 

Hiscock, C. J., and Carpozo, Pounp, McLAuGHLIN, CRANE, ANDREWS, and 
LEHMAN, JJ., concur. 

Judgments reversed, etc. 


BARTLOMIEJCZAK v. SOVEREIGN CAMP, W. O. W. 
(Supreme Court, Appellate Division, Fourth Department. November 9, 1926.) 
218 New York Supplement 157. 
1. INSURANCE—AMENDMENT OF FRATERNAL BENEFIT SOCIETY’S 

LAWS, MADE AFTER ISSUANCE OF CERTIFICATE AND IN EFFECT 

AT MEMBER’S DEATH, HELD BINDING ON MEMBER AND BENE- 

FICIARIES UNDER RIGHT RESERVED IN CERTIFICATE. 

Where fraternal benefit certificate provided that any subsequent changes or addi- 
tions to constitution or laws should bind member and his beneficiaries as though 
in force at time of application for membership, subsequent amendment of laws of 
society in force at member’s death were binding on member and beneficiaries. 

(For other cases see Insurance, Dec. Dig. § 719[1].) 


2. INSURANCE—SUSPENDED MEMBER OF FRATERNAL BENEFIT SO- 
CIETY, WHOSE DELINQUENT DUES WERE PAID WHILE HE WAS 
ILL AND THREE DAYS BEFORE HIS DEATH, HELD NOT IN GOOD 
STANDING UNDER LAWS OF SOCIETY. 

Under fraternal benefit certificate, authorizing reinstatement of member sus- 
pended for nonpayment of dues on payment thereof within 90 days after suspension, 
if he is in good health at time of payment and 30 days thereafter, member whose 
dues were paid within 90-day period, when he was ill, and 3 days before his death, 
— ame in good standing at time of death, and beneficiary was not entitled to death 

enefits. 

(For other cases see Insurance, Dec. Dig. § 761.) 


3. INSURANCE—THAT FRATERNAL BENEFIT SOCIETY, BEFORE 
AMENDMENT OF ITS LAWS, SEVERAL TIMES ACCEPTED DELIN- 
QUENT DUES AFTER PERIOD FOR REINSTATEMENT EXPIRED, 
HELD NOT TO WAIVE REQUIREMENTS OF AMENDMENTS AS TO 
SUSPENSION AND REINSTATEMENT. 

That fraternal benefit society, before amendment of its laws, several times 
accepted dues after expiration of period within which payments were required to be 
made in order to remain in good standing, held not to effect enforcement of amended 


laws, nor show waiver of requirements thereof relating to suspension and reinstate- 
ment. 


(For other cases see Insurance, Dec. Dig. § 755[3], 763.) 
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4. INSURANCE—ACCEPTANCE OF DELINQUENT DUES BY FRATER- 
NAL BENEFIT SOCIETY HELD NOT TO WAIVE REQUIREMENTS 
RELATING TO GOOD HEALTH AND MAKING SUCH PAYMENT A 
WARRANTY OF GOOD HEALTH. 1 ; 

In view of its law requiring fraternal benefit society to receive dues within 90 
days after they become due, provided member is in good health, acceptance of pay- 
ments within 90 days did not waive provisions making reinstatement ineffective, if 
member is not in good health when such payment is made or 30 days thereafter, and 
making payment a warranty of good health. 

(For other cases see Insurance, Dec. Dig. § 763.) 


5. INSURANCE—FRATERNAL BENEFIT SOCIETY’S RETENTION OF 
DELINQUENT DUES UNTIL AFTER MEMBER’S DEATH HELD NOT 
TO WAIVE REQUIREMENT THAT SUSPENDED MEMBER BE IN 
GOOD HEALTH WHEN PAYMENT IS MADE AS CONDITION TO 
REINSTATEMENT, IN ABSENCE OF EVIDENCE THAT OFFICERS 
KNEW OF ILLNESS. 

Fraternal benefit society’s retention until after member’s death of delinquent 
dues paid three days before his death, and when he was not in good health, held not 
to waive requirement of its laws that suspended member be in good health as con- 
dition of reinstatement, in absence of showing that officers knew he was not in good 
health when payment was made, or that such knowledge was obtained before his 
death. 

(For other cases see Insurance, Dec. Dig. § 763.) 

Appeal from Supreme Court, Erie County. 

Action by Wiktorya Bartlomiejczak against the Sovereign Camp, Woodmen of 
the World. From a judgment for plaintiff for $1,148.25, defendant appeals. Re- 
versed, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Davis, Sears, and Taylor, JJ. 

Frank Gibbons, of Buffalo, for appellant. 

Ralph. W. Nolan, of Buffalo, for respondent. 

Sears, J. The plaintiff has recovered a judgment against the defendant as the 
beneficiary under a certificate issued by the defendant to the plaintiff’s husband, Idze 
Bartlomiejczak, while a member o fthe defendant. The defendant is an incorporated 
fraternal benefit association, organized under the laws of the state of Nebraska. The 
principal office of the defendant is in the city of Omaha, in the state of Nebraska. 
There has been for many years a local branch of this association in the city of 
Buffalo, known as Local Camp, No. 92. 

Plaintiff’s husband first became a member of the defendant association through 
membership in Local Camp, No. 92, on September 25, 1911, when he received a 
benefit certificate. On June 5, 1920, he surrendered this original certificate and ob- 
tained the one upon which this action is brought. This certificate provided in sub- 
stance that the defendant, in consideration of the warranties contained in the appli- 
cation and in further consideration of the payment to it of $2.44 on or before the last 
day of each month thereafter, and for the remainder of the certificate year in which 
death occurs, undertook to pay to the plaintiff as beneficiary the sum of $1,000 upon 
satisfactory proof of the death of the member in good standing. Idze Bartlomiejczak 
died on the 24th day of May, 1925, and the controversy relates to his standing as a 
member of the association at the time of his death. 

[1] The certificate expressly provided that the articles of incorporation and the 
constitution and laws of the society, and all amendments to each thereof which might 
be thereafter made ,and the application for membership and medical examination, and 
the certificate itself should constitute the agreement between the society and the 
member. See Insurance Law, § 232 (as added by Laws 1911, c. 198). The certificate 
also contained the following provision: 

“Any changes, additions or amendments to the articles of incorporation or the 
constitution and laws made subsequent to the issuance of this certificate shall bind 
the member named herein and his beneficiaries, and shall govern and control the 
agreement in all respects the same as though such changes, additions, or amendments 
were in force at the time of the application for membership and were written herein.” 

In July, 1923, certain previously existing laws of the society were amended, and 
the amended laws became effective on the Ist day of September, 1923, and were in 
full force at the time of the member’s death, and binding upon him and the plaintiff. 
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Everett v. Supreme Council, Catholic Benevolent Legion, 236 N. Y. 62, 139 N. E. 
780. Certain provisions of the laws of the society as so amended read as follows: 

“Sec. 63. (a) Every member of this society shall pay to the clerk of his camp 
one annual assessment or one monthly installment of assessment as required by these 
laws or by the provisions of this certificate, which shall be credited to and known as 
the Sovereign Camp fund and he shall also pay such camp dues as may be required 
by the by-laws of his camp. He shall pay any additional camp fund and camp dues 
or either which may be legally called. 


“(b) If he fails to make any such payments on or before the last day of the 
month, he shall thereby become suspended. His beneficiary certificate shall be void. 
The contract between such person and the society shall thereby completely terminate 
and all moneys paid on acount of such membership shall be retained by the society as 
his liquidated proportionate part of the costs of doing business and the cost of the 
protection furnished on the life of the said member from the delivery of his certifi- 
cate to the date of his suspension. 

“Such person, if in good health, may thereafter make a new contract with the 
society upon the same terms and conditions by complying strictly with the provisions 
of these laws contained in sections 65, 66 and 67.” 

“Sec. 65. Any member who becomes suspended because of the nonpayment of 
any installment or assessment, if in good health, may within ninety days from the date 
oi his suspension, again become a member of the society by the payment of the cur- 
rent installment of assessment and all assessments which should have been paid to 
maintain him as a member. Whenever assessments are paid by or for a person who 
has become suspended for the purpose of again making him a member, such payments 
shall be held to warrant that he is at the time of making such payment in good health 
and to warrant that he will remain in good health for thirty days after such attempt 
to again become a member, and to contract that such assessments when so paid after 
he has become suspended for nonpayment of assessments shall be received and re- 
tained without waiving any of the provisions of this section or of these laws until 
such time as the Sovereign Clerk shall have received actual, not constructive or im- 
puted, knowledge, that the person was not in fact in good health when he attempted 
to again become a member: Provided that the receipt and retention of payment of 
such assessments in case such person is not in good health shall not make such person 
a member or entitle him or his beneficiary or beneficiaries to any rights whatever. 

“Sec. 66. (a) The retention by the society of any installment of assessment paid 
by him for any person after he has become suspended in order to again make him a 
member shall not constitute a waiver of any of the provisions of this constitution, 
laws and by-laws nor an estoppel upon the society. 


“(b) Any attempt by a suspended member to again become a member shall not 
be effective for that purpose unless such person be in fact in good health at the time 
and continue in good health for thirty days thereafter, and the payment of any as- 
sessment shall be a warranty that such person is at the time in good health and that 
if the warranty is not true, the certificate shall be null and void.” 

[2] The deceased failed to pay the installment of $2.44 in April, 1925, during 
that month. On the 2lst day of May, 1925, however, his daughter Clara paid to the 
treasurer of Local Camp, Nd. 92, both the April and May installments. The de- 
ceased was at that time suffering from pneumonia, was very ill, and had been ill for 
nine days previous. The disease from which he was then suffering resulted in his 
death three days later. 


Under the terms of the amended laws of the society in force at the time of his 
death, the membership of the deceased in the association was automatically suspended 
on the Ist day of May, 1925, for failure to pay the April installment. Under the 
laws of the society quoted above, the deceased during a period of 90 days was entitled 
to make payment of the installment in arrears and again become a member in good 
standing only if he was in good health at such time, and such payment implied a war- 
ranty that he would remain in good health for 30 days thereafter. In this case, at 
the time of the payment on May 21, 1925, the deceased was not in good health, and 
he died three days later. Under the laws of the society, therefore, he was not in 
good standing at the time of his death, and he is not entitled to recover, unless it can 
be said that the provisions of this law of the society were waived by the defendant. 

When the certificate was issued in June, 1920, the laws of the society in relation 
to reinstatement were somewhat different . Certain provisions of the by-laws as they 
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then existed were indorsed upon the benefit certificate itself, among others the fol- 
lowing : 

“No suspended member shall be reinstated whose health is at the time impaired 
or becomes impaired within thirty days after any attempted reinstatement, or who 
has used intoxicants to such an extent as to become frequently intoxicated, or who 
has become addicted to the use of opiates, cocaine, chloral or other narcotic or poison 
to such an extent as to impair his health, or who has made false representations in 
his application to become a member. 

“Should a suspended member pay all arrearages and dues to the clerk of his 
camp within ten days from the date of his suspension, and if he is in good health at 
the time and continues in good health for thirty days thereafter, and is not addicted 
to the excessive use of intoxicants or narcotics, he shall be reinstated and his bene- 
ficiary certificate again become valid. 

“After the expiration of ten days and within three months from date of suspen- 
sion of a suspended member, to reinstate he must pay to the clerk of his camp all ar- 
rearages and dues, and deliver to him as a condition precedent to reinstatement a 
written statement and warranty, signed by himself and witnessed, that he is in good 
health at the time and not addicted to the excessive use of intoxicants or narcotics, 
and waiving all rights thereto if such written statement and warranty be untrue, and 
must continue in good health for thirty days thereafter. 

“Any attempted reinstatement shall not be effective for that purpose unless the 
member be in fact in good health at the time and continue in good health for thirty 
days thereafter, and if any of the representations or statements made by said appli- 
cant are untrue, then said payments shall not cause his reinstatement nor operate as 
a waiver of the above conditions.” 

[3] From the date upon which the certificate was issued to the Ist day of Sep- 
tember, 1923, when the amended laws became effective, the monthly payment re- 
quired by the benefit certificate was paid after the expiration of the month on which 
it fell due in six instances. Of these instances all but one were cases where payment 
was made more than 10 days after the expiration of the month during which the in- 
stallment fell due. In none of these instances did the member ever make a written 
statement or warranty as required by the laws of the society in force at that time. 
What effect the receipt of such payments in arrears without the written statement 
would have had upon the enforcement of the laws of the society as they then existed is 
immaterial here for the amended laws in effect in September 1, 1923, removed all 
necessity for a written statement and warranty. It is obvious that such receipt of 
installments in arrears without the written statement and warranty can have no 
effect whatever on the enforcement of the amended laws. 

[4] In eight instances between the lst day of September, 1923, and the death of 
the assured, exclusive of the payment on May 21, 1925, payments were made by or 
on behalf of the member after the month in which the payment fell due, but in each 
case within 90 days from the end of the month when the installment fell due. No 
waiver can be predicated upon the receipt of these payments, as under the laws of the 
society the defendant was obligated to receive these payments provided the member 
was in good health. It nowhere appears that the member was not in good health at 
the time of any of these payments, except in May, 1925. 

[5] In respect to the May payment, neither the officers of the local camp nor the 
officers of the society itself are shown to have had any knowledge that the assured 
was not in good health when the payment of May 21, 1925, was received by the local 
camp. According to the practice existing between the main office and the local camp, 
the payments made on behalf of the assured on May 21 were transmitted by the 
treasurer of Local Camp, No. 92, to the central office in Omaha, Neb., on June 13, 
1925, and on the Ist day of July, 1925, the defendant offered to return to the plaintiff 
the amount paid on behalf of the deceased on May 21, and at the same time denied 
liability upon the benefit certificate. The plaintiff refused to receive the amount so 
tendered. There could be no waiver arising from the retention of the money paid 
May 21, 1925, until such time as the defendant had knowledge of the illness of the 
member. It does not appear that such knowledge was obtained until after his death. 
The retention of the moneys after the member’s death, and until the Ist day of July, 
we think insufficient to constitute a waiver. 

The judgment should be reversed on the law, and a new trial granted, with costs 
to the appellant to abide the event. All concur. 
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McNEAL vy. LIFE & CASUALTY INS. CO. OF TENNESSEE. (No. 268.) 
(Supreme Court of North Carolina. Nov. 3, 1926.) 
135 Southeastern Reporter 300. 
2. INSURANCE. 


Formal writtten insurance policy, delivered and accepted, while it remains un- 
altered, constitutes the contract between the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 
3. INSURANCE. 

Assignee of life policy need have no insurable interest in life of insured to render 
policy valid, if assignment is valid. 

(For other cases, see Insurance, Dec. Dig. § 122.) 
4. INSURANCE. 

Whether assignment of life policy was made in good faith or as mere cloak or 
cover for wagering contract is question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 
5. INSURANCE. 

C. S. § 6460, does not make life policy issued without medical examination of 
insured void, so as to prevent action on policy. 


(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Appeal from Superior Court, Wake County; Barnhill, Judge. 

Action by Lonnie McNeal against the Life & Casualty Insurance Company of 
Tennessee. From the judgment, plaintiff appeals. Reversed. 

Plaintiff alleged that on February 4, 1924, the defendant issued a policy of life 
insurance in the sum of $300 to Isaac Hodge, said policy being No. U- > and 
being payable to the estate of said Hodge; that thereafter the said Hodge duly as- 
signed said policy to the plaintiff, Lonnie McNeal. It was further alleged that Hodes 
died on May 5, 1924, and that said policy of insurance was paid up and in good stand- 
ing at the time of his death. 

The defendant filed answer, admitting that the policy was issued on the life of 
Isaac Hodge, and, while not denying the assignment, alleges that the policy was se- 
cured by fraud and fraudulent misrepresentation, in that the said Hodge was suffer- 
ing with tuberculosis at the time the application for said policy was made. 

Whereupon the plaintiff filed a reply, denying that the insured, Hodge, ever filed 
an application for insurance, and alleging that an agent of the defendant wrote the 
policy upon the life of Hodge and accepted premium thereon, and that said policy 
was issued to Hodge without medical examination, and therefore, contrary to law. 
In the meantime Lonnie McNeal died and his administrator, S. R. Murray, was duly 
made a party. 

When the case was called for trial the following judgment was rendered: 

“This cause coming on to be heard and the defendant having moved for judg- 
ment on the pleadings, said pleadings consisting of a complaint, the answer, and the 
reply of the plaintiff, and it appearing to the court that the plaintiff did not allege 
that he had an insurable interest in the life of the deceased, Isaac Hodge, and, 
furthermore, that it was alleged in the reply that the policy contract was executed 
without a written application having been made by the insured, the deceased, Isaac 
Hodge, in violation of the statute relating thereto, and in the making of said motion 
for judgment on the pleadings, the defendant tendered judgment for the sum of 
$4.50, being the amount of the premiums that had been paid on the said policy and 
for costs to date, it is hereupon considered, ordered, and adjudged that the plaintiff 
recover of the defendant the sum of $4.50 and the costs of this action, and that as 
to the other matters alleged in the complaint the action is hereby dismissed.” 

From said judgment, plaintiff appealed. 

H. L. Swain, of Raleigh, for appellant. 

Willis Smith, of Raleigh, for appellee. 

Brogden, J. [1, 2] When a policy of insurance, properly executed, is offered 
by the insurer and accepted by the insured as the evidence of their contract, it must 
be conclusively presumed to contain all the terms of the agreement for insurance by 
which the parties intend to be bound. And when a formal written policy is delivered 
and accepted, the written policy, while it remains unaltered, constitutes the contract 
between the parties. Clements v. Insurance Co., 155 N. C. 57, 70 S. E. 1076; Wilson 
v. Insurance Co., 155 N. C. 173, 71 S. E. 79; Hollingsworth v. Supreme Council, 175 
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N. C. 615, 96 S. E. 81, Ann. Cas. 1918E, 401; Guarantee Corporation v. Electric Co., 
179 N. C. 402, 102 S. E. 636. 

While it is admitted in the pleadings that the policy sued on was executed and 
delivered to Isaac Hodge, the defendant contends that judgment of the court should 
be sustained by reason of the fact that the plaintiff had no insurable interest in the 
life of the deceased, Isaac Hodge, and, further, that it appeared that the policy had 
been issued without a medical examination as required by C. S. § 6460. Two 
questions, therefore, are presented by this contention: 

(1) Was it necessary for the plaintiff to allege and prove an insurable interest 
in the life of Isaac Hodge? 

(2) Was the policy void by reason of failure to comply with C. S. § 6460? 

[3] The first contention as to insurable interest cannot be sustained, for the 
reason that the policy was not originally issued to the plaintiff, but issued to Isaac 
Hodge and payable to his estate. The policy was assigned, some time after its issue, 
to the plaintiff. If the assignment was valid, then no insurable interest was necessary. 
This principle of law was thus stated by Justice Hoke in Hardy v. Insurance Co., 
152 ‘N...C. 286,627 S$... 767: 

“We consider it, however, as established by the great weight of authority that 
where an insurant makes a contract witht a company, taking out a policy on his own 
life for the benefit of himself or his estate generally, or for the benefit of another, 
the policy being in good faith and valid at its inception, the same may, with the 
assent of the company, be assigned to one not having an insurable interest in the 
life of the insured, provided this assignment is in good faith, and not a mere cloak 
or cover for a wagering transaction.” Johnson vy. Insurance Co., 157 N .C. 107, 
72 S. E. 847; Howell v. Insurance Co., 189 N. C. 212, 126 S. E. 603. 

[4] As to whether or not the assignment was made in good faith or as a mere 
cloak or cover for a wagering contract is a question of fact for the jury. 

[5] In regard to the second question as to the effect of C. S. § 6460, the law 
is thus declared by Justice Hoke in Morgan vy. Fraternal Ass’n, 170 N. C. 75, 
86 S. E. 975: 

“But the authorities are to the effect that, when a statute or valid regulation 
in restraint only of the company’s action is made for protection of the policy holder, 
a recovery may ordinarily be had, though the contract is in breach of the regulation.” 

In Blount v. Fraternal Ass’n, 163 N. C. 167, 79 S. E. 299, Justice Allen says, 
referring to C. S. § 6312: 

“The statute does not purport to deal with the validity of the contract of in- 
surance, but with the insurance company.” 

S. § 6460, does not purport to invalidate the policy, but is a regulation of 
law imposed upon the insurance company. It it had been the intention of the Legis- 
lature, in enacting C. S. § 6460, to invalidate the contract and to deny recovery theron, 
it would have so enacted. Ober v. Katzenstein, 160 N. C. 440, 76 S. E. 476; 
Tobacco Co. v. Tobacco Co., 144 N. C. 352, 57 S. E. 5; Robinson v. Life Co., 163 
N. C. 415, 79 S. E. 681. 

C. S. § 6460, was amended by chapter 82 of the Public Laws of 1925. This 
amendment provides, in substance, that, where there has been no medical ex- 
amination, the policy shall not be rendered void, nor payment resisted on account of 
any misrepresentation as to physical condition of the applicant, except in cases of 
fraud. This statute, of course, was enacted subsequent to the institution of the 
present suit, but it is in effect a legislative declaration of the law heretofore an- 
nounced by the court in the Blount Case, supra, and in the Robinson Case, supra. 

We conclude, therefore, that there was error in the judgment, and that the case 
should be tried upon its merits. 

Reversed. 
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STANTON v. EQUITABLE LIFE paar. SOC. OF THE UNITED STATES. 
( 074.) 
(Supreme Court of South Carolina, Sept. 28, 1926.) 

135 Southeastern Law Reporter 367. 
INSURANCE—WHETHER INSURER, WHICH, WITH FULL KNOWL- 
EDGE O FFACTS AFFECTING RISK, PROCURED RENEWAL OF 
APPLICATION, ONCE REJECTED AND ISSUED, “BINDING PRE- 
MIUM RECEIPT,” THEREBY WAIVED OBJECTIONS AND EF- 
FECTED VALID INSURANCE CONTRACT, HELD FOR JURY, NOT- 
WITHSTANDING REJECTION OF APPLICATION, NOTICE OF 
WHICH DID NOT REACH INSURED BECAUSE OF DEATH. 
Where insurer, with knowledge of applicant’s past excessive use of intoxicants, 

requested him to renew application, accepted premium, and issued “binding receipt” 
stipulating insurance effective as of application date, whether insurer waived objec- 
tions to impairment of risk and was bound by valid contract of insurance held for 
jury, notwithstanding home office’s rejection of application, notice of which did not 
reach insured because of death. 

(For other cases see Insurance, Dec. Dig. §668[15]). 

Cothran and Marion, JJ.., dissenting. ~ 

Appeal from Common Pleas Circuit Court of Marlboro County; F. P. McGowan, 
Special Judge. 

Action by Lila M. Stanton, individually and as administratrix of the estate of 
James Alexander Stanton, deceased, against the Equitable Life Assurance Society 
of the United States. Judgment for plaintiff, and defendant appeals. Affirmed. 

Thomas & Lumpkin, of Columbia, and-Alexander & Green, of New York City, 
for appellant. 

McColl & Stevenson, of Bennettsville, for respondent. 

Watts, J. This opinion was written by the late Mr. Justice FRASER and con- 
curred in by me. I now adopt it as my opinion. 

The brief in this case is very large. There are 18 exceptions, but the decision 
of one question determines the whole case. The facts are undisputed and few. 

In October, 1917, James Alexander Stanton applied to the appellant insurance 
company for a policy of life insurance in the sum of $25,000, and sent with his 
application a check to cover the first premium. There was no concealment of any- 
thing. Stanton was in good health and his physical condition was excellent. It was 
frankly stated that for some years Stanton had been in the habit of getting on 
periodical drunks and would continue drinking for several days, sometimes as long 
as 10 days; that he had inherited some financial troubles, but the financial trouble 
was over, and he had not taken any intoxicants for a year before the application 
of 1917. 

The reply to the first application was: 

“Oct. 29, 1917. 

“Mr. P. G. Alston, McColl, S. C—Dear Mr. Alston: Re Application Jas. A. 
Stanton. We regret to advise that the society is unwilling to issue a policy to Mr. 
Stanton at this time. They state, however, that after the lapse of one year they shall 
be pleased to give the case further consideration. 


“We inclose herewith the society’s check for $939 representing the premium 
under this application, and would request that you kindly take up the conditional 
receipt and return, or have Mr. Stanton sign the inclosed release. 

Sincerely yours, Managers.” 

At the lapse of the year in October, 1918, the home office of the company in 
New York wrote to its general office in Rock Hill, S. C., to open negotiations with 
Mr. Stanton. The South Carolina agents took up the matter with Mr. Stanton 
promptly, and took another application for the same amount of insurance, typewritten 
in the Rock Hill office. Mr. Stanton signed this application at the solicitation of the 
local agent, inspired by the home office. Mr. Stanton again put up his check for the 
first premium. The check was cashed by the general office at Rock Hill, S. C., 
and Mr. Stanton was given the following receipt: 


“Received of J. A. Stanton, No. C. 43128, nine hundred and eighty-five and 
50/100 dollars, the first annual premium on proposed insurance for $25,000 on the life 
of James A. Stanton, for which the above-mentioned application is this day made to 
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the Equitable Life Assurance Society of the United States. Insurance subject to 
the terms and conditions of the policy contract shall take effect as of the date of 
this receipt, provided the applicant is on this date, in the opinion of the society’s 
authorized officers in New York, an insurable risk under its rules, and the application 
is otherwise acceptable on the plan and for the amount and at the rate of premium 
applied for; otherwise, the payment evidenced by this receipt shall be returned on 
demand and the surrender of this receipt. 

“Dated at Tatum, S. C., September 18, 1918. 

“P. G. Alston, Agent.” 

This second application was refused. Mr. Stanton took the “flu,” so prevalent 
at that time, and died before he heard from his application. The application was 
marked refused before the death of Mr. Stanton, but it was delayed in transit and 
never reached him. The company offered to return the premium, but the administra- 
trix refused to receive it or to execute a release. This suit was brought for the amount 
of the policy applied for. 

The answer denied that there was a contract of insurance, and also denied that 
Mr. Stanton was an insurable risk in 1918. There was no evidence that Mr. Stanton 
was not an insurable risk in 1918, other than his liability before 1917; so the only 
question is, Was there a contract of insurance? 

If there was a contract of insurance, the premium has been paid and the insured 
is dead, and there is only one thing to do: Affirm the judgment. If there was no 
contract of insurance, then the judgment must be reversed. 

The undisputed facts show that in 1917 a full investigation was made and all 
the facts were known. With full knowledge of the facts up to that time, the appli- 
cation was not refused as claimed by the appellant, but merely postponed for a year. 
With full knowledge of the facts, the insurance agent offered to take up the appli- 
cation in 1918. This was at the suggestion of the home office. This offer was on con- 
dition, of course. The company ‘has not attempted to show a failure to comply with 
the conditions. 

Dr. Albert T. Post, a medical director at the home office testified: 

“Q. Your consideration of the case disclosed no other ground for rejection, 
save the intemperate use of alcoholic beverages, that was all? A. Yes. 

“Q. That was all? A. That was all. 

“Q. Outside of that the applicant was a first-class risk, and, had it not been 
for the disclosure of the excessive indulgence in alcoholic liquors, you would have 
recommended him? A. Yes; I would have recommended the case in all other 
respects with the exception of his habits of intemperance.” 

Mr. W. G. Schelker, assistant secretary, wrote: 

“We advise that this application was not rejected at the home office on account 
of anything occurring subsequent to the submission of the application as the society 
was not aware of any other change in the physical condition of the applicant. This 
applicant was declined as, in the opinion of the society, from the use of intoxicants, 
he was such as to make him other than a standard risk.” 

There was not a word of testimony that the deceased had taken a single drink 
of intoxicant since his previous application in 1917. There was evidence that the 
applicant had not taken a drink of intoxicants since 1917. Knowing all of the facts, 
the company induced him to apply in 1918, took his money, gave him a receipt 
declaring the applicant insured from the date of the receipt, subject to the terms and 
conditions of the company. If there was no‘contract at all, why state that the in- 
surance should take effect from the date of the receipt which was also the date of 
the payment of the premium? 

It is very manifest that a nonsuit could not have been granted, and still more clear 
that a verdict could not have been directed. There was evidence to show that the 
application for insurance, signed by Mr. Stanton in 1918, was prepared in the Rock 
Hill office, and that the Rock Hill office was under the control of the home office, 
and the company took Mr. Stanton’s money with a knowledge of all the facts. 

It is claimed that there was no waiver. The company rejected the application 
when they knew all the facts upon which they based their offer in 1918. Did they 
waive them? That was at least a question for the jury. ; 

II. Appellant alleges error in allowing Mrs. Stanton to testify as to a purchase 
of land made by Mr. Stanton during the probation period between the two applica- 
tions. This was not error, as it was responsive to the question of damages from 
the negligence set up in the complaint. 
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Ill, Error is alleged in charging that life insurance is a business affected with 
public interest. It has not been shown that this was prejudicial. It in no way 
affected the case as to the making of the contract waivers. 

IV. Error is alleged in charging: 

“If the insurance company saw fit to intrust the delivering of this notice to its 
various agents instead of the customary channels of communication; the error being 
that same is a charge on the facts.” 

There is certainly no charge on the facts here. 

V. The next error alleged is in charging: 

“I charge you that if you find from the facts that the defendant, when it de- 
clined Stanton for a year in 1917.” 


Appellants certainly cannot complain of this. The appellant’s officers had written: 
written : 


“After one year shall have elapsed, we shall be glad to give this case further 
consideration.” 

This was more favorable to the appellant than the indorsement warranted. 

VI. The next words complained of are: 

“That under the terms of this receipt that the defendant, insurance company, 
was also irrevocably bound to give Stanton insurance under the conditions named in 
the receipt.” 

His honor did not charge the jury that the company was bound absolutely to give 
insurance, but that, if Mr. Stanton conformed to rules of the company, on the day 
the receipt was given, he was entitled to the insurance. 

His honor charged the jury that the application signed by the applicant and the 
receipt signed by the agent of the company, if they believed the agent of the company 
signed the receipt, made the contract between the parties, and, as the applicant 
was bound to take the policy, so the company was bound to give the policy if the 
applicant measured up to the standard. This was correct. 

VII. Appellant complains of the use of the term “forfeiture” in the charge to 
the jury. Technically there was no forfeiture in the case, but it was so clear that 
his honor was talking about waiver and estoppel that it was not misleading. Besides 
this, if his honor misstated the issues, it was the duty of the appellant to call 
attention to it. 

VIII. : The last exception complains of a charge that was entirely favorable to 
the appellant. 

The judgment appealed from is affirmed. 

Purdy, A. A. J., concurs in result. 

Ramage, A. A. J., concurs. 

Cothran and Marion, JJ., dissent. 

Gary, C. J., did not participate. 

Purpy, A. A. J. (concurring). I concur in the result of the opinion of Mr. 
Justice Watts. It is suggested that the insurance company had a right to demand 
that Mr. Stanton should be an insurable risk, unimpaired by the effects of drink. 
He was declined as an insurable risk, in October, 1918, wholly because of his past 
history in reference to intemperance: otherwise, he was in all respects a desirable risk. 

[1] On September 18, 1918, the company knew as much about Mr. Stanton’s 
condition in this respect as it could ever know. It knew the effects that the excessive 
use of alcohol had upon the system of Mr. Stanton, and how he would likely be 
affected by it thereafter. With this knowledge, it caused him to file another appli- 
cation. It was left to the jury, in effect, to say whether or not this conduct on the 
part of the company was evidence of its intention to insure him, notwithstanding 
his physical impairment, caused by drink. 

A further examination by the company, under the application of September 18, 
1918, did not disclose any ravages or impairment that did not exist at the time that 
his application was rejected in 1917. 

Applying the rule of reason and of common sense, this court ought not to 
undertake to say, as a matter of law, that the case should not have been submitted 
to the jury, and, having been submitted to the jury, and the trial judge having refused 
to set aside the verdict, the judgment based upon it should be affirmed. 

Thi’ decision has not been reached without the gravest consideration. In concur- 
ring with the affirmance of the judgment, I do not desire it to be understood, or 
intimated, that, where there has been an application for insurance, the filing of 
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another application is a waiver of any known physical defects which existed at the 
time of the prior physical examination. To so hold would greatly hamper the pro- 
curing of insurance by an insurable risk, because the insurance companies would 
hesitate to accept an application after an applicant had been once rejected, if such 
were laid down as a rule. Each case must be decided under the facts of that case. 

This case has had the gravest consideration also from another standpoint. The 
pleadings, as set out in the record, show that the complaint was brought solely for 
the benefit of the estate of Mr. Stanton. The first application was made out for 
the benefit of his estate. The second application was made out for the benefit of 
Mrs. Stanton, whose name appears upon the present record as one of the plaintiffs. 

{2] The following statements appear in the record: 

“The original action was filed in the name of Mrs. Stanton, as administratrix ; 
the complaint was -amended, however, on the first trial, on motion of plaintiff’s 
counsel, making Mrs. Stanton, individually, a party to the suit.” 

At the commencement of the trial it was said: 

“It is admitted that Mrs. Lila M. Stanton is the duly qualified administrator of 
the estate of James Alexander Stanton, deceased. It is also admitted that there has 
been an amendment of the complaint, making Mrs. Lila M. Stanton a party as an 
individual, also.” 

After setting out at great length the facts upon which the plaintiff, as ad- 
ministratrix, relied to recover, the complaint concluded, just before the prayer for 
relief, as follows: 

“That by reason of the negligent, willful, wanton, and fraudulent conduct, as 
aforesaid, the decedent and his estate were and are damaged in the sum of $30,000.” 

If there was any motion to strike out any part of the complaint and to substitute 
apt allegations in behalf of Mrs. Stanton, they do not appear in the record. 

The pleadings are most tersely analyzed in the dissenting opinion of Mr. Justice 
Cothran and it is unnecessary to make further reference to them here. 

At the trial the application of September 18, 1918, was put in evidence, along 
with the application of 1917. The application of September 18, 1918, shows that it 
was made for the benefit of Mrs. Stanton. At the conclusion of the testimony there 
was not any motion made to amend the pleadings to conform to the facts as proven; 
nor did the counsel for the defendant at any time make any reference to a failure 
to allege any cause of action in favor of Mrs. Stanton. 

These matters are not referred to by way of criticizing the conduct of the case 
as to either counsel, all of whom are known to the court to be men of great ability 
and zeal, and all of whom, doubtless, had the best of reasons for adopting the methods 
pursued in the trial of the case. Yet, as the pleadings and proof in the case stand, 
the court will exercise its right under rule 4 to sustain the judgment upon the ground 
which appears in the record, viz. that the application of September 18, 1918, was made 
for the benefit of Mrs. Stanton. 

Rule 4, § 8, provides: 

“Sec. 8. While respondent may be restricted in argument to such additional 
sustaining grounds as noticed by him, this court reserves the right to sustain any 
ruling, order or judgment upon any grounds appearing in the record.” 

Watts, J., and Ramage, A. A. J., concur with Purdy, A. A. J. 
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FIRE 


leze] 
HARTFORD FIRE INS. CO. v. JONES er at. (No. 4603.) 
(Circuit Court of Appeals, Sixth Circuit. November 3, 1926.) 
15 Federal Reporter (2d) 1. 
1. INSURANCE. 


Fire policy for single premium and single amount on group of personal property, 
one portion of which was mortgaged, held inseparable, as affected by clause for- 
bidding mortgage, and defense, if good as to mortgaged lot, is good as to all. 

(For other cases, see Insurance, Dec. Dig. § 283[5].) 


2. INSURANCE. 

Materiality under Ky. St. § 639, of breach of condition by mortgage on part of 
personalty insured held not involved in action on policy and its submission to jury 
was error. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 

Donahue, Circuit Judge, dissenting in part. 

In Error to the District Court of the United States for the Eastern District 
of Kentucky; Andrew M. J. Cochran, Judge. 

Suit by J. S. Jones and another against the Hartford Fire Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Reversed,and remanded. 

Hite H. Huffaker, of Louisville, Ky. (Tye & Siler, of Williamsburg, Ky., on the 
brief), for plaintiff in error. 

I. N. Steely, of Williamsburg, Ky. (Stephens & Steely, of Williamsburg, Ky., 
and Lewis, Begley & Lewis, of London, Ky., on the brief), for defendants in error. 

Before Denison, Donahue, and Moorman, Circuit Judges. 

Denison, Circuit Judge. The insurance company, the defendant below, issued 
to the plaintiffs below a fire insurance policy, covering the furniture and fittings in 
plaintiffs’ hotel. In this suit, brought to recover a loss thereon, it developed that the 
insured property comprised two lots of furniture; one lot had been purchased by the 
second predecessors of the insured in this hotel business for $2,300, and was in- 
cumbered by a title contract, equivalent to a purchase-money chattel mortgage, -upon 
which $1,600 was still unpaid, and which the insured had assumed and agreed to pay. 

The other lot had been purchased by the immediate predecessor of the insured, 
and added to the outfit, and was unincumbered. From the judgment against it, 
the insurance company seeks relief for three reasons: 

First, it is urged that the property was represented by the insured to be worth 
$6,000, while in fact it was worth $4,000 only. There was no written application, and 
the record contains no evidence of any such oral representation, even if it might be 
thought to be so material or fraudulent as to escape the force of the Kentucky 
statute (section 639, Ky. Stats.), which says that a misrepresentation in the applica- 
tion shall not avoid the policy unless it was material or fraudulent. 

It is next urged that, by not disclosing the existence of the incumbrance, the 
insured concealed a material fact, and thereby the policy became void. If the mere 
non-disclouse of the incumbrance, lacking any inquiry on the subject, could ever be 
called a concealment, the point is immaterial here, because the policy makes on this 
subject the explicit provision which we next take up for consideration, and which 
would merge and supersede any uncertain inference on the subject of concealment. 

This brings us to the third defense, the really important one. The policy con- 
tained the usual clause that “the entire policy, unless atherwise provided by agree- 
ment indorsed herein and added hereto, shall be void * * * if the subject of in- 
surance be personal property, and be or become incumbered by a chattel mortgage.” 
The fact clearly is that a part of this property was at the date of the policy in- 
cumbered by a chattel mortgage; and the effect of an incumbrance upon a part, as 
distinguished from an incumbrance upon the whole, is first to be considered. 

[1] The policy was for a single amount, upon a group of property, described in 
one assembly, and for a single premium. It must be held nonseparable. See cases 
cited in R. C. L. vol. 14, p. 940. If the divisibility of the premium presented the only 
problem, that might perhaps be overcome by arithmetic, since the rate of premium 
would naturally be the same upon both lots of property, and the premium might be 
apportioned ; but it is quite clear that the increased risk contemplated by this breach- 
condition affected both lots. If the fact that part of the goods were covered by 
mortgage for the greater part of their purchase price indicates, as seems to be the 
theory of the law, that the insured would take less care to prevent a loss, and so 
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increases the hazard, the same considerations must apply to the unincumbered lot, 
mingled with the other in the same building, and naturally subject to the same risks. 
Sree that, if this defense is good as to the mortgaged lot, it is good as to the 
other. 

[2] It developed that, according to the values of the articles, as indicated by the 
proois, the mortgage covered about seven-twelfths of the insured property, while 
five-twelfths were clear. The trial court treated this situation as if there had been 
a representation in the application to the effect that the property was unincumbered, 
and as if the question then arose, under the Kentucky statute, whether this misrepre- 
sentation was fraudulent or material. We do not see that materiality in that sense 
(of representation) was in issue. The doubt must be whether the policy became 
void by breach of condition subsequent (or contemporaneous). Hence the question 
must be whether the breach which did occur was the stipulated forfeiture-breach. 
The only matter of materiality that could be open would be as to whether the actual 
breach was so trifling or negligible as not to be the breach contemplated by the con- 
tract; this is quite a different question from the one which was submitted to: the jury, 
and which was whether by the incumbrance the risk was so much increased that the 
insurer, if it had been informed, would not have issued the policy. It was not open 
for the jury to say that a mortgage upon seven-twelfths of the insured property, 
even though the items could be segregated, was not a breach of the condition that 
there should be no mortgage upon it, and it was error to submit that question to the 
jury. : 

[3] The insured now insists that the last specified defense should not be per- 
mitted to prevail, because the agent who wrote the policy had full knowledge of the 
existence of this mortgage, and, since he was the agent of the insurance company 
(Ky. Stats. § 633), it had his knowledge and is estopped to make this defense 
(Masonic Life v. Robinson, 149 Ky. 80, 147 S. W. 882, 41 L. R. A. [N. S.] 505). 
In Hartford Ins. Co. v. Nance (C. C. A.) 12 F. (2d) 575, we considered a question 
which, except for divisibility of property, was the same as the one just stated. We 
there cited the pertinent decisions, and felt constrained to follow what we thought was 
the rule of the Supreme Court of the United States upon a question of general 
law, rather than the state decisions not involving a statute. We must now adhere to 
that conclusion. It is evident here, as it was in that case, that, if the testimony for the 
insured is true, they are entitled in equity to a reformation of the contract, on the 
ground of mistake or fraud, and that they thereby may escape the otherwise harsh 
result. 

The judgment must be reversed, and the case remanded for further proceedings. 

Donanue_, Circuit Judge. Except in so far as I dissent from the doctrine of 
the Nance Case, I concur in this opinion. 


HARTFORD FIRE INS. CO. v. JONES. (4 Div. 288.) 
(Supreme Court of Alabama. Oct. 28, 1926.) 
110 Southern Reporter 30. 
1. INSURANCE. 
Provision of fire policy, relieving insurer from liability while any premium is 
past due and unpaid, is binding and valid. 
(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—ATTEMPT BY INSURER TO COLLECT PAST-DUE 
PREMIUMS SUBSEQUENT TO LOSS OCCURRING DURING SUS- 
PENSION OF FIRE POLICY FOR NONPAYMENT OF PREMIUMS 

DOES NOT WAIVE FORFEITURE OR REINSTATE POLICY AS OF 

TIME OF LOSS. : : 

Where fire policy suspended liability of insurer during nonpayment of past-due 
premium, and permitted insurer to sue for premiums due, attempt by insurer to 
collect premiums subsequent to loss occurring during suspension does not waive for- 
feiture or reinstate policy as of time of loss. 


(For other cases, see Insurance, Dec. Dig. § 392[7].) 


a inati f all the Kentucky cases cited in the compiler’s note to section 639 (to 1924), 
and deco cited te the ‘ater case of Queen Co. v. Cummins, 206 Ky. 300, 267 S. W. 144, does not 
disclose any such clear and settled rule about the effect of an undisclosed incumbrance as would 


enab i ily to follow it, mn if it were a matter of general law. As to materiality, see, 
er pn og New York Life v. Goerlich (C. C. A.) 11 F. (2d) 838, 841, and in 
Columbian Ins. Co. v. Harrison (C.C. A) 12 F. (2d) 986, 988. 
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Appeal from Circuit Court, Pike County; W. L. Parks, Judge. : 

_ Action by W. B. Jones against the Hartford Fire Insurance Company on a 
policy of fire insurance. From a judgment for plaintiff, defendant appeals. Trans- 
ferred from Court of Appeals under Code 1923, § 7326. Reversed and rendered. 

ae pleas 3 and 4 defendant sets up the following provisions of the policy 
sued on: 

“It is understood and expressly agreed that this company shall not be liable for 
any loss or damage that may occur to the property herein mentioned while any install- 
ment of the installment note given for premium upon this policy remains past due 
and unpaid; or while any single payment, promissory note (acknowledged as cash 
or otherwise) given for the whole or any portion of the premium, remains past due 
and unpaid. Payments of notes and installments thereof must be made to the said 
Hartford Fire Insurance Company at its Southern Farm Department office in Atlanta, 
Georgia, or to a person or persons specially authorized to collect the same for said 
company. And it is understood and expressly agreed that the failure of the assured 
to receive notice of the approaching maturity of the premium note or notes, or any 
installment thereof, shall not operate to render the company liable for any loss or 
damage while such note or notes, or installments thereof, remain ovemlue and unpaid. 
The company may collect, by suit or otherwise, any past due notes or installments 
thereof, and a receipt from the said Atlanta office of the company for the payment of 
the past due notes or installments must be received by the assured before there can 
be a revival of the policy, such revival to begin from the time of said payment, 
and in no case to carry the insurance beyond the end of the original term of this 
policy.” : 

It is averred that the policy was issued for a term of five years from August 
10, 1920, to August 10, 1925, in consideration of $38.94 in cash and payment of 
installments when due on an installment note for the balance; said installments being 
payable annually, and said note containing this provision: 

“And it is hereby agreed that in case any one of the installments herein named 
shall not be paid at maturity, or if any single payment, promissory note (ac- 
knowledged as cash or otherwise) given for the whole, or any portion of the pre- 
mium for said policy, shall not be paid promptly when due, this company shall not be 
liable for loss during such default, and the said policy shall lapse until payment is 
made to this company at the Southern Farm Department at Atlanta, Georgia, and the 
whole amount of installments or notes remaining unpaid on said policy may be de- 
clared earned, due and payable, and may be collected by law. In settlement of any 
loss under above policy, this company may deduct therefrom the entire amount of 
unmatured installments of this note. This note is given in payment for above policy 
of insurance.” 

It is further averred that the first two installments due upon said note were not 
paid when due, nor at any time before the alleged fire. Pilaintiff’s replication sets 
up the fact that defendant brought suit to recover said unpaid installments, and re- 
covered judgment against plaintiff therefor, and therby waived the provisions set 
up in pleas. 

Wilkerson & Brannen, of Troy, and Steiner, Crum & Weil, of Montgomery, 
for appellant. Ballard and Brassell, of Troy, for appellee. 

Anperson, C. J. [1, 2] It has been held by this and many other courts that 
the provisions of a fire insurance ploicy as set out in the defendant’s special pleas 
3 and 4 are binding and valid on the insured. Rose v. Citizens’ Insurance Co., 210 
Ala. 72, 97 So. 81. Indeed, this question is not seriously doubted in brief of ap- 
pellee’s counsel, who contend, however, that, notwithstanding the provision that 
all of the installment notes should be¢ome due upon. default of any one of them, 
and the assured would have a right to sue and recover upon all of them, that the 
bringing of a suit and recovery of a judgment upon same operated as a waiver 
of the forfeiture or to reinstate the policy retrospectively, and which said point is 
invoked by special replication to defendant’s pleas 3 and 4. 

The court is unequivocally comitted to the soundness of the following quotation 
from 26 C. J. 328, § 410 ; 

“When the policy contains a stipulation that it shall stand suspended during 
delinquency, but that the holder shall be liable for such delinquent assessment, or 
that the entire premium note shall be deemed earned upon default, the insurer does 
not waive the delinquency as a defense to any loss occurring during such periods 
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by demanding or accepting premiums.” Lett v. Liverpool & London & Globe Co., 
213 Ala. 488, 105 So. 553. 

As the loss occurred during the forfeiture or suspension of the policy, the 
subsequent attempt by the insurer to collect the premiums by suit or otherwise did not 
operate to reinstate the policy as of the time of the loss. 

Appellee’s counsel seek comfort from a reference in the opinion in the case of 
Rose v. Citizens’ Iusurance Co., 210 Ala. 72, 97 So. 81, to the Oklahoma case of 
Shawnee Co. v. Cannedy, 36 Okl. 733, 129 P. 865, 44 L. R. A. (N. S.) 376, but 
the opinion did not approve or repudiate the holding in said Oklahoma case as to 
have done so was not essential to the decision of the question involved. Moreover, 
the principle declared in said Oklahoma case was contrary to the statement and 
holding in our recent case of Lett. v. Liverpool & London & Globe Co., 213 Ala. 
488, 105 So. 553. 

The trial court erred in not sustaining the defendant’s demurrer to plaintiff’s 
special replication to pleas 3 and 4. 

As this case was tried upon an agreed statement of facts and which do not 
entitle the plaintiff to recover, the judgment of the circuit court is reversed, and one 
is here rendered in favor of the defendant. 

Reversed and rendered. 

Somerville, Thomas, and Bouldin, JJ., concur. 


FIRE ASS’N OF PHILADELPHIA v. BONDS et al. (No. 211.) 
(Supreme Court of Arkansas. Oct. 25, 1926. Rehearing Denied Nov. 23, 1926.) 
287 Southwestern Reporter 587. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURANCE 
COMPANY’S AGENT DID NOT WAIVE PROVISION OF FIRE POL- 
ICY INVALIDATING POLICY IF THERE WAS CONCURRENT IN- 
SURANCE. : 
Evidence held to show that insurance company’s agent did not cancel fire policy 

because of existence of other insurance or because of his belief that insured intended 

to return other policy, and he therefore did not waive provision invalidating policy 
in case of concurrent insurance. 
(Kor other cases, see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—AS RESPECTS LIABILITY FOR PREMIUM, PRESUMP- 
TION OF ACCEPTANCE OF POLICY ARISING FROM ITS RE- 
TENTION MAY BE REBUTTED. 

‘Though retention of policy raises presumption of acceptance, which, in absence 
of explanation, makes person insured liable for premium, presumption is not con- 
clusive but may be rebutted. 

(For other case, see Insurance, Dec. Dig. § 188[2].) 

3. INSURANCE. 

Insurance agent cannot, by sending poicy to one who has not authorized its 
issuance, impose obigation to pay premium, and such a policy is not effective as 
insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 130[7].) 


4. INSURANCE—IN ACTION ON FIRE POLICY, DEFENDED ON 
GROUND THAT INSURED VIOLATED PROVISION AGAINST CON- 
CURRENT INSURANCE, EVIDENCE HELD TO SHOW THAT IN- 
SURED NEVER ACCEPTED OTHER POLICY. 

In action on fire policy, defended on ground that insured carried other insurance 
in voilation of policy provision invalidating policy in such case, evidence held to 
show that insured never accepted other policy but refused to pay premiums thereon, 
thus electing to reject it. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE. 

Suit on fire policy before expiration of 60 days allowed to company to determine 
whether to pay policy held not premature, where company definitely refused to 
pay more than half of face of policy. 


(For other cases, see Insurance, Dec. Dig. § 623[4].) 
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7. INSURANCE. 


Insurance company, wrongfully refusing to pay over half of face of policy, 
was liable for statutory penalty and reasonable attorney’s fees. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


Appeal from Randolph Chancery Court; L. F. Reeder, Chancellor. 

Suit by W. E. Bonds and another against the Fire Association of Philadelphia. 
Decree for plaintiffs, and defendant appeals. Affirmed. 

Roscoe R. Lynn, of Little Rock, for appellant. 

John L. Bledsoe, of Pocahontas, for appellees. 

Situ, J. Appellee owned a house and lot in the city of Pocahontas, upon 
which he had executed a mortgage to the Randolph County Bank to secure a loan of 
$300 made to him by the bank. The mortgage is not copied into the transcript, but 
it is admitted that it contained a clause requiring the mortgagor to insure the property 
in a sum sufficient to protect the loan made by the bank. 

Appellee applied to and obtained from the appellant insurance company a 
policy covering the house in the sum of $800, with additional insurance of $250 on 
the household goods. This policy was issued January 13, 1924, by Judge Meeks, 
the local agent of the appellant company, who had authority to countersign, issue, 
and deliver policies, and expired one year from that date. After receiving this policy 
appellee delivered it to the bank, and it remained in the bank’s possession thereafter. 

Appellee had for several years been carrying his insurance with Judge Meeks 
and had directed him to renew the policy, but, about the time of the expiration of the 
policy held by the bank, appellee received from the bank a policy written by the bank, 
as agent of the Atlas Fire Insurance Company, covering the house and household 
furniture. Appellee then went to Judge Meeks and told him that he wished him 
to write the insurance, but that he owed the bank and he was apprehensive that, if 
he did not allow the bank to write the insurance, the loan would be foreclosed upon 
its maturity. Judge Meeks told appellee he thought this could be arranged by 
getting another bank in the city to carry the loan, if the Randolph County Bank 
attempted to foreclose. Judge Meeks saw the other bank, made the necessary 
arrangements, and advised appellee that he had done so, whereupon appellee told Judge 
Meeks to continue the insurance. Judge Meeks had, before the expiration of the 
first policy, written the policy here sued on and had placed it on his desk, and this 
last policy was delivered to appellee and the premium paid after the arrangement 
had been made for another bank to carry the loan, if this became necessary. 


The assistant cashier of the Randolph County Bank who had charge of the 
insurance department of that bank testified that the bank was the local agent of the 
Atlas Insurance Company, and that when the policy expired which appellee had placed 
in its possession he wrote a policy for appellee on the same property, which became 
effective on the day the old policy expired. The bank had never before written any 
insurance for appellee. It was not directed to write insurance for appellee. The 
matter of writing the policy was not mentioned to appellee, but the policy was 
written to protect the bank’s security, and the policy was mailed to appellee, who 
never returned it. Monthly statements covering the premium were sent to appellee, 
but no response of any kind was received. Witness called at appellee’s home on 
two occasions to see him about the insurance, but appellee was not at home either 
time, and nothing was ever said to appellee about the insurance until after the fire, 
except to send statements covering the premium, which appellee ignored. 

Appellee testified that when he conferred with Judge Meeks he told the judge 
that he would have to cancel one or the other of the policies, as he was not able to 
pay for both, and, when Judge Meeks removed the fear of foreclosure, if he did 
not take and pay for the policy written by the bank, appellee told Judge Meeks that 
he would keep his policy, and he paid him the premium. Appellee also testified that 
he did not return the Atlas policy to the bank because he had never told it to write 
the insurance, and did not feel that he ought to run after it to take the policy back, 
as he felt it was trying to impose upon him because it had a mortgage on his 
property; that he never considered the Atlas policy in force; that he never paid the 
premium on that policy or promised to do so; and that he never had any intention 
of doing so. 

The property insured was destroyed by fire on April 19, 1924, and negotiations 
were entered into with the adjuster of the appellant company, and, when the adjuster 
was advised of the issuance of the Atlas polisy, he declined to pay more than one- 
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half the amount of the insurance. This position of the adjuster was based upon a 
provision found in both the policies that the insurer should not be liable for a 
greater proportion of the loss than the limit of the policy bore to the whole amount 
of insurance on the property destroyed. 

When the adjuster announced this position, this suit was brought against ap- 
pellant company. Appellant filed an answer setting up the fact that another policy 
was outstanding, and prayed that the Atlas Company be made a part defendant. 
This was done, and the cause was transferred to the chancery court there it was 
decreed that appellant alone was liable; judgment was rendered against it for the face 
of the policy, with the statutory penalty of 12 per cent., and an allowance of $100 
as attorneys fee was made; and this appeal is prosecuted to reverse that decree. 

For the reversal of the decree, appellant insists that it is not liable in any sum 
for the reason that the policy sued on contained a provision that the policy should 
be void, “if insured now has or shall hereafter make or procure any other contract 
of insurance, whether valid or not, on property covered in whole or in part by this 
policy.” Appellant also insists that, in no event, is it liable for more than one- 
half of the amount of loss sustained by appellee, and it is also insisted that the suit 
was prematurely brought, in that the policy provided that no suit should be brought 
within 60 days of the date of loss, and for these reasons appellant insists that it 
could not be liable for the stautory penalty and an attorney’s fee. 

For the affirmance of the judgment, appellee insists (a) that the provision of the 
policy against concurrent insurance was waived by Judge Meeks, acting for appellant; 
and (b) that the provision was never violated, in that only one policy—the one 
sued on—was in force as a contract of insurance. 

We do not agree with appellee in his contention that Judge Meeks waived the 
provision of the policy which invalidated it in the event there was other insurance. 
This court has many times held that such provisions are valid and will be enforced, 
unless waived; but we have also frequently held that the provision may be waived 
and is waived, if, with knowledge that the condition has been violated, the agent 
issuing the policy consents to a continuance of the contract of insurance. This 
principle was applied in the late cases of Fidelity Phoenix Fire Ins. Co. v. Roth, 
164 Ark. 608, 262 S. W. 643, and National Union Fire Ins. Co. v. Kent, 163 Ark. 
7, 259 S. W. 370, and in other cases there cited. 

The principle applied in those cases was that the provision was for the benefit 
of the insurer, and, being for its benefit, might be waived, but to constitute a waiver 
there must be knowledge of the violation of the provision and consent, either ex- 
pressly given or necessarily implied from the fact that, with knowledge of its 
violation, the policy was not canceled as a contract of insurance, as it might have been. 

[1] We think, if it does not appear from the undisputed evidence, it is certainly 
shown by a clear preponderance that Judge Meeks did nothing which could be con- 
strued as consenting that two policies should be outstanding on the property burned. 
The proposition addressed to Judge Meeks, was which of two policies should be 
effective, and his efforts were directed to arranging for appellee to carry the insurance 
in his company. He testified that he did not think there ought to be two policies 
covering the same property, and when asked, “What would have been your duty to 
your company, if you had known that the other policy was to be kept?” he answered, 
“I think I would have canceled mine; I should have canceled it, if I had known that 
there were two policies.” He testified that he understood appellee intended to 
return the Atlas policy and that he presumed this would be done. He was also asked: 
“If you had not understood that he (appellee) was going to take it (the Atlas policy) 
back, would you have canceled your policy?” and he answered, “I think so; I feel 
sure that I would.” Appellee did not remember that he had promised Judge Meeks 
to return the Atlas policy, but he does not deny that he had done so. 

Under these circumstances, we do not think it can be said that Judge Meeks, 
acting for the appellant company, waived the provision against concurrent insurance. 
It is true he did not cancel his policy after knowing that the bank had written one 
for the Atlas Company, but we think it very clear this was not done for the reason 
that he believed appellee had elected to keep his policy and would not keep the 
other. 

We do think, however, that appellee is correct in his second position; that is, 
that there was never, in fact, but one policy in effect. 

In the case of Gray v. Blackwood, 112 Ark. 332, 165 S. W. 958, suit was brought 
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to collect a premium on a life insurance policy which had been issued to and held 
by the defendant, the insured, and we there held that it was error to charge the 
jury that the burden was on the plaintiff to prove that the defendant had accepted 
the policy. In that case we quoted from the case of Mutual Life Ins. Co. v. 
Parrish, 66 Ark. 612, 52 S. W. 438, the following declaration of law: 

“The mere manual possession of the policy by either party makes a prima facie 
case for that party, subject to be rebutted by proof aliunde that the contract of in- 
surance was complete and valid, or that delivery was essential to completion or not 
without delivery.” 

And we there further said: 

“If the beneficiary had brought suit on the policy and produced the same at the 
trial and the company had admitted the death of the insured, this would have made 
a prima facie case in favor of the beneficiary and the burden of proof would have 
been on the insurance company to show that the policy of insurance had not been 
accepted. So here the defendant, to whom the policy was issued, remained in pos- 
session of it from that time until the institution and tria lof this case in the court 
below. This made a prima facie case in favor of the plaintiff, and, in the absence of 
evidence to the contrary, Mrs. Blackwood [the insured] would be deemed to have 
accepted the policies at the time they were left in her possession, and the burden of 
proof was on her to show that she had not accepted them.” 

The judgment in that case was reversed and a second appeal was prosecuted 
under the same style and is found reported in 117 Ark. 100, 174 S. W. 541. In that 
case, the judgment in favor of the insured, who was sued for the premium, was 
affirmed, and, in affirming it, we said: 

“It is well settled that one who retains a policy of insurance in his possession 
will be deemed to have accepted it and cannot avoid liability for the premium, 
but that principle does not apply when the proof shows there was express refusal 
to accept the policy in any form. Appellee was not bound to do anything more 
than her own testimony showed that she did in expressing her nonacceptance, and 
her testimony was sufficient to overcome any prima facie presumption of acceptance 
arising from the fact that the policies were found in her house or possession.” 

[2] It thus appears that while the retention of a policy of insurance does raise 
a presumption of acceptance, which, in the absence of proper explanation, makes 
the person insured liable for the premium, this presumption is not conclusive, but 
may be rebutted. So, here, we think that, while the testimony does show that the 
Atlas policy was sent to appellee and never returned by him, the testimony also shows 
that he never authorized its issuance and never accepted it as a contract of insurance. 

[3, 4] An agent cannot, by mailing or sending a policy to one who does not want 
it and who has not authorized its issuance, imposed an obligation to pay the premium 
required by the policy; and the policy would not be effective as a contract of in- 
surance, if there were no obligation to pay the premium. The retention of the policy 
might raise a presumption of acceptance, but this presumption may be overcome by 
showing there was in fact no acceptance; and we think that showing was made here, 
and the Atlas Company policy was never effectual as a contract of insurance, and the 
court below was correct in so holding. It is an undisputed fact that appellee did not 
authorize the bank to write the Atlas policy, and it is also undisputed that he never, 
at any time, agreed to pay the premium, and that he ignored several statements 
sent him by the bank covering this premium. He testified that he felt the bank was 
attempting to impose upon him because it had a mortgage on his property, and his 
conduct in connection with the issuance of the policy sued on shows, we think, very 
clearly his election to take the policy issued by Judge Meeks and to reject the other 
Had he sued the Atlas Company, the right to recover would have been denied ap- 
pellee, if the testimony before us had been offered in that case. 

[5] It is true that the bank had the right to protect its security. The mortgage 
required the mortgagor to insure the property, and this provision would have given 
the mortgagee the right to take out insurance to protect its security, had this been 
necessary. But this was a secondary right. The primary duty to insure was upon 
the mortgagor. It was his duty to take out the insurance and pay the premium. 
He had done this and had delivered a satisfactory policy to the mortgagee. There 
was no refusal on his part to keep insurance in force; indeed, he was making a very 
earnest effort to do so, and, if he had in fact discharged this obligation, then the 
bank had no right to require him to pay for additional insurance. The amount of the 
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insurance was largely in excess of the debt due the bank, and it had no right to 
carry insurance in a larger amount than was necessary to protect its security. Suffi- 
cient insurance was being carried for this purpose, and the action of the bank in 
issuing the policy in the Atlas Company was therefore unauthorized. 

The bank was anxious, no doubt, to write this policy to earn the premium which 
would have inured to it, so also was Judge Meeks, but appellee was unwilling to 
carry insurance in so large an amount. He probably knew nothing at the time about 
the provision invalidating his policy if concurrent insurance was carried, and he did 
not put his objection on that ground, but, whatever reason might have prompted his 
action, he had the right to decline to take any more insurance than was necessary 
to protect the security of the bank. We think he did this and that the court below 
was correct in holding that there was, in fact, no liability against the Atlas Insurance 
Company and in refusing to prorate the loss between appellant and that company. 

[6] Upon the proposition that the suit was prematurely brought, it may be said 
that, before the expiration of the 60 days allowed the company in which to determine 
whether it would pay the policy or not, the conclusion was announced that it would 
pay only one-half the policy, and this position appellant has since consistently main- 
tained. The suit was therefore not brought prematurely. The refusal of the appellant 
to pay the face of the policy was, in effect, a denial of liability, and when that position 
was announced the right to sue accrued, even though the 60 days had not then ex- 
pired. Old American Ins. Co. vy. Wexman, 160 Ark. 571, 255 S. W. 6; German Ins. 
Co. v. Gibson, 53 Ark. 494, 14 S. W. 672. 

[7] If the appellant company was, in fact, liable for the face of its policy—and 
we think the court below was correct in so holding—then it is also liable for the 
statutory penalty and for a reasonable attorney’s fee, and no objection is made as to 
the fee allowed. 

The decree of the court below is correct and is therefore affirmed. 


ETNA INS . CO. v. SOLOMON, et al. (No. 2.) 
(Supreme Court of Arkansas, Nov. 23, 1926.) 
287 Southwestern Reporter 1000. 
4. INSURANCE— 
In action on insurance policies interest held properly awarded plaintiffs on 
amount found by jury to be due, notwithstanding that amount was to be ascertained 
from conflicting testimony. 


(For other cases see Insurance, Dec. Dig., § 598.) 


Appeal from Circuit Court, Phillips County; E. D. Robertson, Judge. 

Action by Joseph L. Solomon and others against the Aitna Insurance Company. 
From a judgment for plaintiffs, defendant appeals. Affirmed. 

Cockrill & Armistead, of Little Rock, and Bevens & Mundt, of Helena, for 
appellant. 

Moore, Walker & Moore, of Helena, for appellees. 

McCuttocu, C. J. This is an action instituted by appellees to recover on a policy 
of insurance issued by appellant indemnifying appellees against damage to certain 
buildings “by tornadoes, cyclones or windstorms.” There are three separate policies 
involved in the litigation, and the aggregate sum of $4,188 is sought to be recovered 
on all of the policies. There was a trial of the issues before a jury, and a verdict in 
favor of appellees for $2,891, with interest from the date of maturity of the proofs 
of loss. 

Each of the policies contained the following exception from liability. 

“This company shall not be liable for any loss or damage occasioned directly or 
indirectly by or through any tidal wave, high water, overflow or cloudburst; nor for 
consequential loss or damage of any kind. This company shall not be liable for 
loss or damage caused by water or rain, whether driven by wind or not.” 

The defense of appellant was based upon the contention that the damage to the 
property in question was within the exception from liability. 

Appellees were the owners of a large plantation in Phillips county, on which the 
insured houses—47 in number—were situated and used for occupancy by tenants on 
the plantation. According to the undisputed testimony, a severe windstorm occurred 
on April 10, 1922. There is a conflict in the testimony as to the extent of the storm, 
but the testimony introduced by appellees was to the effect that the houses were 
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blown over and that the wind was the sole cause of the damage. There was at that 
time an overflow of water from the Mississippi river, and the land was inundated 
to a considerable depth, in some places nearly up to the floor of the houses, and in 
other places above the floor of the houses. ‘rhe testimony introduced by appel- 
lant was to the effect that the damage was caused by the overflow—that the wind 
was not sufficient to overturn the houses but for the depth of the water surrounding 
them. This issue was submitted to the jury upon the conflicting testimony, and 
the evidence is legally sufficient to support the verdict. 

{1] There are numerous assignments of error in regard to the rulings of the 
court in refusing instructions requested by appellant, but the court gave six instruc- 
tions at appellant’s request (one of them slightly modified), which fully submitted 
appellant’s theory of the case, and, we. think, were sufficient without giving the 
refused instructions. The following instructions were given at appellant’s request: 

_ “No. 2. The jury is instructed that, if you find from the testimony that the 

windstorm was not sufficiently severe in and of itself to have caused the injuries to 
the buildings, your verdict will be for the defendant.” 
_ “No. 4. The jury is instructed that the plaintiffs are insured under the policies 
introduced in evidence against loss or damage due directly to tornado, cyclone or 
windstorms. But the contract of insurance provides, and by its terms both parties 
are bound, that the defendant shall not be liable for loss or damage occasioned 
directly or indirectly by high water or overflow. If, therefore, you find from the 
evidence that high water or overflow, even indirectly, was the cause of loss or 
damage, the plaintiffs cannot recover in this law-suit.” 

“No. 9. You are instructed that the damages in this case are limited to such 
loss or damage to the buildings as was occasioned directly by the wind, and would 
have been occasioned in the absence of and independent of the existence, presence, or 
action of the water, overflow, or water driven by the wind.” 

“No. 12. You are instructed that before you can find for the plaintiff you must 
find from a preponderance of the testimony that there was a loss or damage occasioned 
by a tornado, windstorm, or cyclone. Unless, therefore, you find that the damage 
done to the buildings included in the policies sued on was occasioned by a tornado, 
windstorm or cyclone as hereinafter defined, you will find for the defendant. To 
constitute a windstorm within the meaning of the policies, there must not only have 
been a wind but also a storm. Therefore, to constitute a windstorm there must have 
been a commotion of the elements involving violent force, vehement action or turbu- 
lent commotion and disturbance of the elements.” 

“No. 13. You are instructed that if you find from the evidence that except for 
the existence of the flood at the time of the windstorm there would have been no 
damage to any particular building claimed to have been damaged, you will find for 
the defendant as to that claim.” : 

These instructions were quite as favorable to appellant as could have been given. 

[2] The following instruction No. 11 was given with the italicized words 
stricken out: j 

“You are instructed that an ordinary wind, no matter how long continued or how 
strong, is not covered by the policy unless it assumed the attitude of a storm.” 

The modification did not, we think, impair the force of the instruction and was 
not prejudicial. In fact, if the words had not been stricken out, the instruction would 
have been contradictory in telling the jury that an ordinary wind, no matter how 
strong, did not bring the case within the terms of the policy “unless it assumed the 
attitude of a storm.” ; . 

[3] One of the refused instructions related to the burden of proof, but we think 
that instruction No. 12, quoted above, was sufficient to cover that subject. That 
instruction necessarily placed the burden of proof upon appellees, and it was un- 
necessary to repeat the instruction in another form. 

One of the refused instructions was peremptory, and, as we have already seen 
that the evidence was sufficient to sustain the verdict in favor of appellees, this 
instruction was properly refused. s on 

Appellees ‘icsstecet the testimony of an architect who examined the buildings 
after the storm, and he testified in detail as to the extent of the damage and the cost 
of restoration. Each of the houses was dealt with in detail in the testimony, and the 
items of damage include labor and material for restoration. Among other things, the 
cost of new wooden blocks and porches and steps for the houses was included. It is 
contended by counsel that according to the undisputed testimony the loss of these 





Fire] Aetna Ins. Co. v. Travis 223 


portions of the houses was necessarily caused by the overflow and not by the force 
of the wind, and that the verdict was erroneous in including these tiems. The 
answer to this contention is that it does not affirmatively appear that these items were 
embraced in the verdict. The amount sued for was $4,188, and the recovery was for 
$2,891, leaving a difference of $1,297 between the amount claimed and the amount 
of the verdict. There was no objection made to the testimony concerning these items, 
nor was there any instruction asked excluding the consideration of these items from 
the jury. We cannot say that the jury allowed for these items; therefore it does 
not appear that the verdict was excessive. So far as concerns the porches and steps, 
the loss may have occurred from the wind and not from the water; hence it was 
proper for the jury to consider those particular items. 

[4] Finally, it is insisted that the court erred in its instruction to the jury 
allowing recovery for interest. The contention is that this is an unliquidated demand, 
and therefore does not bear interest. This is a suit on contract for the payment of 
money under certain conditions, and the claimants were entitled to interest on the 
amount found by the jury to be due, notwithstanding the fact that the amount 
was to be ascertained from conflicting testimony. 

Judgment affirmed. 


ZETNA INS. CO. er at. v. TRAVIS (BAKER, Susstitutep), STATE 
SUPERINTENDENT OF INSURANCE. (No. 26797.) 
(Supreme Court of Kansas. Nov. 6, 1926.) 
250 Pacific Reporter 287. 
(Syllabus by the Court.) 

1. INSURANCE—TO DETERMINE WHETHER PREMIUM RATES YIELD 
FAIR RETURN TO STOCK FIRE INSURANCE COMPANIES, IN- 
CURRED LOSSES AND EXPENSES SUBSTANTIALLY GREATER 
THAN THOSE ACTUALLY PAID SHOULD NOT BE REGARDED 
AS CORRECT MEASURE OF DISBURSEMENTS. 

In considering receipts and disbursements of stock fire insurance companies, to 
determine whether certain premium rates yield to such companies a fair return, 
incurred losses and expenses should not be regarded as the correct measure of 
disbursements, when such incurred losses and expenses are shown to be substantially 
greater than losses and expenses actually paid. 

(For other cases see Insurance, Dec. Dig. § 10.) 

2. INSURANCE—STATUTES PROHIBITING DISBURSING UNEARNED 
PREMIUMS OF STOCK FIRE INSURANCE COMPANIES IN DIV- 
IDENDS BEFORE EXPIRATION OF POLICIES FOR WHICH THEY 
WERE PAID ARE NOT WELL ADAPTED FOR DETERMINING 
REASONABLE PREMIUM RATES (Rev. St. 40—214). F 
The provisions of the statute (R. S. 40—214) concerning unearned premiums of 

stock fire insurance companies, and prohibiting the regarding of enearned premiums 
as surplus and disbursing them in dividends before the expiration of the terms of 
the policies for which such premiums were paid, are designed to secure the solvency 
of such companies. The provisions of such statutes are not well adapted to be 
used in determining reasonable premium rates. 

(For other cases see Insurance, Dec. Dig. § 10). 

3. INSURANCE—IN DETERMINING WHETHER PREMIUM RATES 
YIELD FAIR RETURN TO STOCK FIRE INSURANCE COMPANIES, 
PREMIUMS ARE TO BE TAKEN INTO ACCOUNT, TOGETHER 
WITH OTHER RECEIPTS. . , 
In considering receipts and disbursements of stock fire insurance companies, 

to determine whether certain premium rates yield a fair return, premiums are receipts 

to be taken into account, together with other receipts of such companies. 

(For other cases see Insurance, Dec. Dig. § 10). 

(Additional Syllabus by Editorial Staff.) 

4. INSURANCE. ; ; : f é 
As respects insurance rates, unearned premium is portion of premium paid by 

insured, which would be returned by company on cancellation of policy at any time 

during term for which written computed pro rata, and not at short rate. 


(For other cases see Insurance, Dec. Dig. § 10). 
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5. INSURANCE. 

_As respects insurance rates, earned premium is difference between premium paid 
by insured and that portion which would be returned by company on cancellation of 
policy, computed pro rata, and not at short rates. 

(For other cases see Insurance, Dec. Dig. § 10). 

Burch and Marshall, JJ., dissenting. 

Appeal from District Court, Shawnee County; James A. McClure, Judge. 

Suit by the Etna Insurance Company and others for an injunction against 
Frank L. Travis, State Superintendent of Insurance, for whom William R. Baker 
was substituted. From a judgment for plaintiffs, defendant appeals. Reversed, 
with directions. 

Charles B. Griffith, Atty. Gen., John G. Egan, Asst. Atty. Gen., and John F. 
Rhodes, of Kansas City, Mo., for appellant. 

Hicks & Folonie, of Chicago, Ill., Stone, McDermott, Webb & Johnson and 
Wheeler, Brewster & Hunt, all of Topeka, and Robert J. Folonie, of Chicago, Ill. 
(Robert Stone, of Topeka, of counsel), for appellees. 

Harvey, J. This is a suit, in which all the stock fire insurance companies 
authorized to do business in the state are joined as plaintiffs, against Frank L. 
Travis, as state superintendent of insurance (William R. Baker, successor in office, 
substituted), defendant, to enjoin defendant from putting into effect an order made 
by defendant respecting rates of premiums to be charged by plaintiffs upon insurance 
policies issued by them, upon property in this state. The evidence was taken before 
a referee, who made findings of fact and conclusions of law, as shown in the ap- 
pendix. These were approved by the trial court and judgment was rendered for 
plaintiffs. The defendant has appealed, and complains, among other things, of the 
rulings denying his motions to modify or strike out certain findings made, and for 
additional findings; but we shall not find it necessary to examine these rulings. 
We are under much obligation, both to the referee and the trial court, for the 
evidently painstaking care they gave to the voluminous record and to the numerous 
questions presented, some of which are novel and unusually important. 

After having given notices to plaintiffs, and conducted hearings, which were 
continued from time to time, defendant, on January 22, 1922, made an order, ef- 
fective March 1, 1922, decreasing the then existing fire insurance premium on 
certain classes of property, increasing it upon others, and leaving it unchanged 
upon the remainder, also decreasing the tornado rate. Before the order became 
effective this suit was brought. Pending the action plaintiffs have been permitted, 
in accordance with the statute (R. S. 40—469), to charge the old rate, where de- 
creases were ordered, and to impound with defendant the difference between the 
old rate and the new rate, this impounder fund to be disbursed at the end of the 
litigation to the parties to whom it is adjudged to belong. 

Insurance is such an essential part of the commercial activities of our people, 
as now conducted, that it has become, and is, a business impressed with the public 
interest (German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 58 L. 
Ed. 1011, L. R. A. 1915C, 1189) and thereby subject to reasonable regulation by the 
state. Most of the fire insurance business is conducted by stock fire insurance com- 
panies. It is essential that they be financially sound, and that their premium rates 
be so fixed that the insurance business conducted by them will produce an income 
sufficient to pay, not only all losses and expenses of the business, but will yield a fair 
return, considering the hazardous nature of the business. 

Plaintiffs contended in the trial court that the order made by defendants was 
was void for the reasons: (1) That no legal notice was given plaintiffs of the 
hearing upon the proposed change of rates; (2) that no proper hearing was had 
thereon; (3) that the statutes of this state do not clothe defendants with authority 
to “fix rates”; (4) that the defendant neglected to “determine” that the existing 
rates were excessive or unreasonable, which determination is claimed to be jurisdic- 
tional to his right to make such order; and (5) that the order complained of is 
unreasonable, unjust, and inequitable. The first four of these questions were. de- 
termined adversely to plaintiffs in the court below, and the rulings of the trial 
court thereon have not been appealed from; hence we may regard these questions as 
being settled, so far as this case is concerned. As to the reasonableness of the order, 
the court found it proper to consider the tornado business separately from the fire 
business, and held the order was reasonable in so far as it pertained to the reduction 
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of rates for tornado insurance. From this ruling there has been no appeal; hence 
the question of the reasonableness of the order, in so far as it pertained to tornado 
rates, is not before us. 

So we have before us, speaking in a large way, the single question: Was the 
order made by defendant, in so far as it pertained to fire insurance premium rates, 
unreasonable, unjust, and inequitable? The trial court regarded this as including the 
following questions, each of which was considered and determined: 

(1) Is the order void or unreasonable, because it attempts to adjust rates ac- 
cording to occupancy or vocational classifications, without regard to the fire hazard 
contained in the individual risks? The trial court held the order made by defendant 
was not void for this reason. From this ruling there has been no appeal; hence we 
need give the matter no further attention. 

(2) In fixing a rate of the character of the one in question, should it be so fixed 
as to yield to the companies a fair and reasonable percentage of the underwriting 
profits, independent of the amount of their capital and surplus, or should it be 
fixed so as to yield a fair return upon the amount of their capital and surplus, 
allocated by some proper method to the state of Kansas? The trial court held 
that the rate should be fixed so as to yield to the companies a fair and reasonable 
percentage of the underwriting profits, independent of the amount or value of their 
capital and surplus. In this court the members sitting are equally divided in opinion 
upon this point; hence no decision is made thereon. 

(3) In determining the income of plaintiff companies, should consideration be 
taken of their investment earnings? The trial court determined this question in the 
negative. In this court the members sitting are equally divided in opinion upon 
this point; hence no decision is made thereon. 

[1] (4) What is the proper basis upon which to predicate the rate of return? 
This question presupposes that the rate should be so fixed as to yield to the com- 
panies a fair and reasonable percentage of the underwriting profits, independent of 
the amount or value of their capital and surplus, and we shall discuss it upon that 
supposition, although we have not ourselves decided that point. Therefore the 
question before us may be stated: Upon what principle should underwriting prfits 
question before us may be stated: Upon what principle should underwriting profits 
be computed? or what premiums shall be considered, and what losses and expenses 
shall be considered in determining the underwriting profits of plaintiffs? 

Plaintiffs contend that, in determining underwriting profits earned premiums 
only, less incurred losses and expenses, should be considered. This contention is 
erroneous as to both items. Incurred losses and expenses are losses and expenses 
as originally claimed, and average from year to year from 10 per cent. to 12% 
per cent. more than losses and expenses actually paid. In determining the profits 
of any business there can be no reason for computing the outgo greater than it 
actually is. This error alone goes far toward requiring a reversal in this case. 

[4, 5] The unearned premium on a policy of insurance is that portion of the 
premium paid by the insured, which would be returned to him by the insurance 
company upon the cancellation of the policy at any time during the term for which 
it was written, computed pro rata, and not at short rates. The earned premium is 
the difference between the premium paid by the insured and the unearned premium 
as above defined. For example, if a policy written for the term of a year, on 
which the premium is $48, is canceled after being in force one month, $4 would be 
retained by the company as earned premium and $44 returned to the insured as 
unearned premium. If canceled when the policy had been in force ten months, 
the company would retain $40 as earned premium and return to the insured $8 as 
unearned premium. So the question of the amount of the earned premium and of 
the unearned premium, respectively, upon any policy, is determined as of the date 
of its computation rather than over any given period of time. In computing the 
amount of the earned premium or of the unearned premium as of a given date upon 
all of its outstanding policies, an insurance company usually resorts to some general 
method, rather than to undertake the enormous task of computing the exact amount 
on each separate policy. Some of the companies make the computation upon an 
annual basis, regarding all policies written at any time within a given year as 
though they had been written the Ist day of July. If the computation be made as 
of December 31, as it is usually made for the reports to the superintendents of in- 
surance, they credit 50 per cent. of the premium on policies written any time within 
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the preceding year to earned premium, and 50 per cent. of it to unearned premium, 
if the policy is written for a term of one year. If the policy is written for a term 
of three years, one-sixth of the premium is credited to earned premium and _ five- 
sixths to unearned premium. If written for five years, one-tenth of it is credited to 
earned premium and nine-tenths to unearned premium. 

_ Some use another method. But the particular method of making this computa- 
tion is of little or no importance in this case. There is no actual segregation of 
the funds, either upon the books of the companies or the manner in which they are 
invested or handled. All moneys received by plaintiffs are handled as though there 
were no legal requirements for them to report their earned and unearned premiums 
separately to the insurance commissioners. Of money received from whatever 
source, a sum estimated as sufficient to pay current losses and expenses is kept on 
hand, or readily available; the balance is invested as required by statutes. It is only 
when compiling a report of the condition of the company as of a specific date, as 
for making annual reports to state insurance departments, that attention is paid to 
the matter of earned and unearned premiums, which are then computed by a formula, 
as above indicated. It will be noted that, when the unearned premium is so com- 
puted, it exceeds the amount of earned premium; for it contains 50 per cent. of the 
premiums on policies written for one year, 83% per cent. of the premiums on policies 
written for three years, and 90 per cent. of the premiums on policies written for 
five years. 

Plaintiffs did contend that this entire unearned premium should be disregarded 
in computing their income for rate-making purposes, that only the earned premium 
should be considered. As the commission and other expenses of procuring the business 
amount to more than the earned premiums on policies written for three and five 
years, and consume a large part of the earned premiums on policies written for one 
year, plaintiffs argue that they are conducting their underwriting business at an 
actual loss, and that, the more policies they write and the greater the increase of 
their underwriting business, the greater is their loss on their underwriting business. 
The trial court adhered to the theory of plaintiffs that underwriting profits should 
be computed on the basis of earned premiums, less incurred losses and expenses, but 
as to the earned premiums did not follow out plaintiffs’ contentions in full. To the 
earned premiums as above computed the court added 35 per cent. of the unearned 
premiums, and from that deducted the incurred losses and expenses. This 35 per 
cent. was arrived at in this way: An insurance company, desiring to reinsure its 
business and liquidate its affairs, can usually effect such reinsurance for 70 per cent. 
of its unearned premiums; hence the court concluded that at least 30 per cent. of 
the unearned premiums might properly be regarded as ultimate profit, and then, on 
the theory that the reinsuring company would not take the business and pay 70 per 
cent. of the unearned premium, unless it could do so at a profit, an additional 5 
per cent. was added. By this method of computation 65 per cent. of the unearned 
premium was disregarded, in computing income of plaintiffs on their underwriting 
business. There was no further direct showing of the actual profits accruing to 
insurance companies out of unearned premiums, but in computing losses and expenses 
all losses were charged up against current receipts. There is no showing, or any 
intimation in the evidence, that losses in a given year, although they occurred under 
policies written two, three, or five years prior thereto, were in fact paid out of un- 
earned premiums of previous years. Treating the matter in this light, the entire 
unearned premium should be regarded as income or assets of the plaintiffs. 

Plaintiffs are correct in arguing, as they do that the unearned premium paid to 
the insurance companies is as much a part of their property and assets as any of 
their other property, and that it is distinguished from their other property only in 
the respect that by statute they are not permitted to regard it as a surplus, and dis- 
burse it to their stockholders in dividends prior to the termination of the terms of 
the policies. But plaintiffs are incorrect in saying that no part of it, or that only 
some certain portion of it, should be treated as income of the company for rate- 
making purposes. If all expenses and losses are paid from current receipts, even 
though the losses occur under policies written in previous years, and if all of this 
is paid from earned premium, then the unearned premium is not only an income, and 
an asset of the company, but it is in fact profit arising from the underwriting business. 
If any part of the unearned premium is, or was during the test period, used for 
the payment of losses or expenses, a showing should have been made of the amount 
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or portion so used, and the amount or portion not used, which showing would 
demonstrate what part of the unearned premium is really profit, and this would have 
been much more accurate than an estimate formed from a consideration of the amount 
of the unearned premium necessary to effect a reinsurance and the possible profit 
of the reinsuring company therein. 

[2] We escape all conjecture arising out of the consideration of earned pre- 
miums and unearned premiums when we consider the true situation; that is, the 
Statutory requirement (R. S. 40—214) for the computation of unearned premium, 
otherwise called “premium reserve,” and the statutory restriction against the dis- 
tribution of this premium reserve to stockholders in dividends, is designed as a 
measure of the solvency of insurance companies. It is not well adapted to be 
used in the consideration of the question of reasonable premium rates. A considera- 
tion of such rates will be less complicated by disregarding statutory provisions de- 
signed only for the purpose of attempting to secure the solvency of such company. 

In 7Ztna Ins. Co. v. Hyde (Mo. Sup.) 285 S. W. 65, plaintiffs made a similiar 
contention to the one made by them here: That the statutory provision for com- 
puting unearned premiums, and prohibiting their disbursement as dividends until 
the terms of the policies had expired, designed as a test of the solvency of the 
companies, should be used in computing their profits in determining whether the pre- 
mium rates yield a fair return. The court declined to take that view. discussing 
the matter at length. Among other things it was said: 

“* * * The solvency test is no test at all. * * * The referee, in holding 
with the plaintiffs in that matter, says that method of arriving at the earnings is not 
satisfactory. It is not only unsatisfactory; it is utterly indefensible. * * *” _ 

Plaintiffs cite and rely on Sun Insurance Office v. Clark, decided by the English 
House of Lords ([{1912] A. C. 443), in support of their contention that the un- 
earned premium, or premium reserve, should be disregarded in computing their 
profits. All that was really decided in that case is that the question of what are the 
profits or gains of an insurance company for a given year, for the purpose of com- 
puting the income tax, is a question of fact, and, where there is a controversy as to 
which of two or more methods should be used, that method should be used which 
shows the true gains or profits. In that case the insurance company wrote policies 
for one, three, five, and seven years. Under its method of transacting business, pay- 
ing losses, and keeping its books, it carried forward each year 40 per cent. of. the 
premiums received during the year as a premium reserve, to pay losses on policies 
written during that year which might accrue under the terms of the policies in 
future years. The tax commissioner, after examining the records of the insurance 
company, conceded that this was a fair estimate of the amount necessary to pay 
such losses, and this was conceded by the government at the trial. The court held 
that, since this method was conceded to be correct on the facts, it should be allowed. 

The court took pains to explain its previous decision in the McGowan Case, 
[908] A. C. 207, where it had been held that, of the three methods suggested to them 
in that case, the one proper to be used was to deduct the amount of the total losses 
and expenses paid during the year in question from the gross reciepts of that year, 
the difference to be the profit or gain upon which the tax was to be computed. That 
method was adopted in that case for the reason that it was the one found to produce 
the most accurate results. In Sun Insurance Office v. Clark, supra, the government 
contended this was announced as a rule of law as the proper method of determining 
profits; but this contention was denied, and it was pointed out that what are the 
real profits or gains is in every case a questign of fact; that no method — or 
approved should be regarded as the approval of that method as a eres _ 
but only because in the particular case it was shown to have produce ceeret 2 - 

[3] In determining income of plaintiffs’ premiums are receipts to ta + ee 
account. In Sun Insurance Office v. Clark, supra, Lord Alverstone said (page ): 

“Premiums are not profits or gains; they are receipts which must 7 rought 
into account, and out of which, after proper deduction for losses, profits wil aa 

In computing income, or profits, of plaintiffs on their underwriting — = 
nothing is gained by dividing premium receipts into two parts, earned premiums an 
unearned premiums. Such a division only complicates the computation. All premiums 
should be regarded as receipts, ee ae ee ee 

iti i mstitute the income, 7 
eran canara oat income should be deducted actual losses and expenses, the 
ee j i fits. This may give an accurate result, as in 
difference representing gains or pronts. 
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McGowan’s Case, supra. If, in fact, a part of such receipts is set aside as a reserve 
to pay future expenses and losses on existing policies, a reserve which is actually 
used for that purpose, and the necessary amount of such reserve is shown by the 
evidence, or agreed upon between the parties, it is proper in determining such profits 
of plaintiffs to deduct the amount of such reserve from such receipts, as was done in 
Sun Insurance Office y. Clark, supra. A method of computing profits is sound in 
law only when the evidence shows that it reaches a sound result. It cannot be re- 
garded as sound when (1) it treats losses and expenses as being substantially more 
than the amount necessary to pay them; and (2) disregards 65 per cent. of unearned 
premiums, without a showing of the amount, if any, of expenses and losses. Before 
plaintiffs can properly contend that any part of their underwriting receipts should 
be set aside as a reserve to pay future losses and expenses on existing policies, and for 
that reason deducted from such receipts in computing their profits, it was incumbent 
upon them to show the amount necessary for that purpose, and that such expenses 
and losses were in fact paid from such fund. If future losses and expenses, on 
existing policies, are in fact paid from future receipts, there is no reason for allowing 
the setting aside of such reserve. 

In this case plaintiffs contended that the unearned premium, or premium reserve, 
should not be taken into account in computing their profits, and yet it is these same 
unearned premiums which ultimately become surplus, to be disbursed to stockholders 
as dividends, or retained as additional surplus, adding to the value of capital and 
used in the insurance business. Plaintiffs’ contention presents a non sequitur of 
extraordinary beauty. It has no merit, and cannot be sustained. The fallacy arises 
from attempting to apply the statutory solvency test to a computation of profits, 
and in not regarding all premiums as receipts to be taken into account, as herein- 
before discussed. And the variation from plaintiff’s contention, made by the referee 
and trial court, of adding 35 per cent. of unearned premiums to earned premiums, 
for the purpose of computing income or profits of plaintiffs, is but little better, since 
it is not based, and does not purport to be based, upon any actual showing of the 
true amount of unearned premiums which are in fact earnings or profits. From 
what has been said it necessarily follows that the method of the referee and trial 
court of treating premiums in computing the income or profits of plaintiffs is erroneous 
and cannot be sustained. aod 

The referee found that, unless the method employed by him in determining 
underwriting profits—that is, of deducting incurred losses and expenses from earned 
premiums, plus 35 per cent. of unearned premiums—was correct, then the order 
sought to be enjoined is not unreasonable. We have determined that this method is 
incorrect. 

Other questions, some of them pertaining to procedure, are argued by the 
parties; but we do not find it necessary to refer to them. s 

From what has been said, it necessarily follows that the judgment of the court 
below be reversed, with directions to enter judgment for defendant. It is so ordered. 

Johnston, C. J., and Mason and Dawson, JJ., concur. 

Burch and Marshall, JJ., dissent. 

Hopkins, J., not sitting. 


HOME FIRE & MARINE INS. CO. OF CALIFORNIA v. BALL er At. 
RHODE ISLAND INSURANCE vo OF PROVIDENCE, R. I., 
v. SAME. 

(Court of Appeals of Kentucky. June 1, 1926. Rehearing Denied Nov. 16, 1926.) 
287 SouthWestern Reporter 555. 

1. INSURANCE. 
Insurer’s agent may authorize another to sign agents name to form on fire 
policy consenting to assignment of interest, or may ratify such act and bind insurer. 
(For other cases, see Insurance, Dec. Dig. § 375[1]). smablia cay 
2. INSURANCE—ACOUIESCENCE BY INSURER IN ASSIG 
INTEREST IN FIRE POLICY BY ITS AGENT, THOUGH UNAUTHOR- 
IZED, PREVENTS IT FROM CLAIMING THAT IT DID NOT CON- 
SENT TO ASSIGNMENT. ‘ ; : : 
Insurer, knowing that its agent’s name was signed to assignment of interest in 
fire policy, by acquiescing therein, though unauthorized, cannot claim that it did not 
consent to assignment. 
(For other cases, see Insurance, Dec. Dig. § 375[1]). 
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3. INSURANCE—DESTRUCTION OF INSURED’S PREMISES WITHIN 60 
70 AVOID Ponice can FROM HOUSE BY INSURED HELD NOT 
’ UGH IT WAS NOT 
DWELLING. S NOT THEN USED FOR A 
_ Where fire policy required premises to be used only for dwelling, but per- 
mitted house to be vacant for 60 days without notice to insurer, fire occurring within 
less than 60 days after insured’s removal from house, at time when it was not then 
used for dwelling, does not avoid policy. 
(For other cases, see Insurance, Dec. Dig. § 319[1]). 


4. INSURANCE—STORING OF SODA FOUNTAIN EQUIPMENT IN IN- 
SURED HOUSE, WITH CONSENT OF INSURER’S AGENT, HELD 
NOT TO INCREASE HAZARD, SO AS TO AVOID POLICY. 
(Ky. St. §§ 762a18, 762a19, 762b29). 

Storing in insured house of soda fountain equipment, after notice to insurer’s 
agent thereof, and with his consent, held not to have incrased hazard, so as to avoid 
policy, notwithstanding Ky. St. §§ 762a18, 762a19, 762b29, prohibiting agreement not 
expressed in policy, or rebating and discrimination in rates. 

(For other cases, see Insurance, Dec. Dig. § 319[1]). 


5. EVIDENCE—COURT TAKES JUDICIAL NOTICE THAT INSURANCE 
RATES WITHIN CITY LIMITS CAN BE CHANGED ONLY BY 
RATING BUREAU, WITH THE APPROVAL OF AUDITOR. 

Court takes judicial notice that insurance rates within corporate limits of city 
may be changed only by rating bureau, with approval of auditors, after consideration 
of changed conditions. 

(For other cases, see Insurance, Dec. Dig. § 20[1].) 


6. INSURANCE—FINDING THAT INSURED NOTIFIED INSURER OF 
INTENTION TO STORE SODA FOUNTAIN EQUIPMENT IN IN- 
SURED RESIDENCE, AND WAS ADVISED THAT IT WOULD NOT 
AFFECT POLICY, HELD NOT AGAINST EVIDENCE. 

Finding that insured notified insurer of intention to move soda fountain equip- 
ment in insured residence, and was advised that this would not affect policy, held 
not flagrantly against evidence. 

(For other cases, see Insurance, Dec. Dig. §665[8]) . 

Appeal from Circuit Court, Harlan County. 

Separate actions by S. M. Ball and others against the Home Fire & Marine 
Insurance Company of California and against the Rhode Island Insurance Company 
of Providence, R. I. Judgment for plaintiffs, and defendants separately appeal. 
Affirmed. 

Hite H. Huffaker, of Louisville, and Low & Bryant, of Pineville, for appellants. 

Charles B. Spicer, of Harlan, and Boyce Watkins, of Louisville, for appellees. 

SanpipcE, C. On November 17, 1923, appellees S. M. Ball and J. D. Hughes 
purchased from D. A. Clotfelter a 1%4 story frame dwelling house located in the 
city of Harlan, Ky. There was then in force covering the house a policy of fire 
insurance to the amount of $2,00, which appellant Rhode Island Insurance Company 
had issued to Clotfelter on November 6, 1923. When he conveyed the house and 
lot to appellees. Clotfelter also assigned to them the insurance policy by signing 
the printed form for that purpose appended to the policy. Cumberland Insurance 
Agency, of Harlan, Ky., was the agent of insurer at that place, with authority to 
consent for insurer to the assignment of interest, and on that date the printed form 
on the policy whereby insurer consented to the assignment of interest was signed, 
“Cumberland Insurance Agency, Agent, by G. H. Bingham.” — 

On November 19, 1923, appellees procured $2,000 additional insurance on the 
dwelling house in question from appellant Home Fire & Marine Insurance Com- 
pany of California. On February 11, 1924, the house in question was partially de- 
stroyed by fire, and on February 23d, following. a second fire occurred, which totally 
destroyed it. The two insurance companies disavowed liability under the policies, 
and appellees instituted these two actions to recover thereunder. The actions were 
heard and tried together by consent, and the jury returned a verdict in favor of 
appellees for the full amount of the two policies. The insurance companies have 
appealed. The two appeals have been prosecuted separately, but will be considered 
together and disposed of in one opinion. 
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[1,2] For appellant Rhode Island Insurance Company it is contended that its 
consent was never given to the assignment by D. A. Clotfelter to appellees Ball and 
Hughes. It contends that G. H. Bingham was not its agent and had no authority 
to consent for it to the assignment of interest. It admits that Cumberland Insurance 
Agency was its agent and had authority from it to so consent, but insists that such 
authority was nondelegable by its agent. The written consent to assignment ap- 
pended to the policy does not make it appear that G. H. Bingham undertook to bind 
the insurer by consenting, but that its agent, Cumberland Insurange Agency, under- 
took to do so. Because Bingham appears to have signed the agents’ name is not 
evidence that the agent did not for the insurer consent to the assignment of interest. 
Insurer’s agent could authorize Bingham to sign its (the agent’s) name to the 
printed form on the policy consenting to the assignment of interest or could ratify 
such an act when done by Bingham and bind the insurer. That Bingham had signed 
the name of insurer’s agent to the consent to assignment of interest was reported 
to the agent immediately, as appears from the testimony herein, and subsequently, 
but before the fire, upon a change of agents and checking up of the business of the 
agency by a general agent of the insurer, that fact was reported to him. Under 
those circumstances, if the consent to assignment as made was unauthorized, by 
acquiescing in it and failing to act when notice of what had been done was brought 
home to it, insurer will not be heard to say that it did not consent to the assignment 
of interest from Clotfelter to appellees. 

[3] For appellants it is insisted that each of the insurance companies insured 
appellees against loss by fire to the house described while “occuppied and to be oc- 
cupied only for dwelling purposes,’ and that before the fire appelless had ceased 
to use the building for dwelling purposes and had put it to other uses which avoided 
the policies. The narrow construction that appellants would have us place upon the 
quoted portion of the two insurance companies, that is, that it was a warranty that 
the house in question would be used as a dwelling house throughout the full term of 
the policy and for no other purpose, cannot be be consented to in view of other pro- 
visions of the insurance contract. That language is found in the portion of each 
of the contracts which is devoted to a description of the property insured. Under 
the terms of each policy the insurer insured appellees against loss of fire to an amount 
not exceeding $2,000 “to the following described property.” The portion of the 
policy above quoted is found then in the immediately following portion of the policies 
descriptive of the preperty insured. Subsequent clauses of each policy expressly 
granted permission for the house insured to be vacant for a period of 60 days and 
unoccupied for a period of 6 months without notice to or consent upon the part of 
insurer. Extension of those respective periods of vacancy or unoccupancy might be 
obtained upon application. 

The evidence herein discloses that D. A. Clotfelter, who resided in the house in 
question when both policies were issued, continued to reside there until in January, 
1924. The fire occurred within less than 60 days thereafter. If, after his removal 
and until the fire, the house insured was not used for dwelling purposes, as appellants 
insist, that fact can play no part, since the fire occurred in less than 60 days there- 
after, and because the policies expressly authorized a 60-day period during which it 
need not be used for dwelling purposes. 

[4] It is insisted for both appellants that appellees increased the hazard and 
thereby avoided the policies under the following provision found in each of them: 

“This policy, unless otherwise provided by agreement indorsed hereon or added 
hereto, shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured.” , 

To sustain that contention appellants rely upon the following facts appearing 
in the record: After Clotfelter, who continued to occupy the house in question 
from the time he sold it to appellees in November, 1923, until early in January, 
1924, moved out, appellee J. D. Hughes, one of the joint owners, placed in the house 
in question a soda fountain and a lot of glass and silverware used in connection with 
it, a number of tables and chairs, an electric piano, an ice box, and other things 
which had been used at a soft drink establishement which he had purchased. The 
articles mentioned were merely placed in the dwelling house. No attempt was made 
to operate the soda fountain or to set it and the other equipment up for operation 
there. Possession of the building which appellee had rented in which he intended to 
set up and operate the soda fountain could not be obtained immediately, and posses- 
sion of the building from which he moved these articles had to be given; hence the 
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necessity for placing them somewhere until possession of the building in which he 
intended to operate the soda fountain couid be obtained. It is insisted that neither 
insurance company ever had notice that those articles had been placed in the building 
insured, and that their presence materially increased the hazard, and therefore under 
the terms of the policies rendered them void. The testimony for appellees tendered 
to establish that, after Hughes purchased the articles named, and before he moved 
them into the house insured, he notified the local agent of each of the insurance com- 
panies, and was advised that he might store those things in the insured house 
without affecting the policies. No rider attached to either of the policies or indorse- 
ment on either of them authorized insured to store the articles mentioned in the 
insured house. It is earnestly insisted for appellants that, even if it be conceded to be 
true that, as appellees testified, the local agents of the insurers were notified and 


consented that the property be stored in the insured house, that would not be suffi- 
cient to save the contracts of insurance. 


Section 762a18, Kentucky Statutes, provides: 

“No insurance company nor any agent thereof shall make any contract or agree- 
ment_with reference to any insurance other than is plainly expressed in the policy.” 

Section 762a19, and section 762b29, forbid rebating and discrimination in rates 
and premiums. Appellants insist that, by placing the soda fountain and equipment 
mentioned in the insured building, appellees increased the hazard, and that under sec- 
tion 752a18, supra, if the agents for insurers or insurers themselves had undertaken 
to have the insurance contracts continue to protect the building with the increased 
hazard and consequent increase of rate, they could have done so effectively only in 
a writing attached to and made a part of the policy. They further insist that any 
attempt upon their part to insure the house in question at the rate fixed when the 
insurance contracts were issued, after the hazard was increased by moving the 
articles mentioned into the insured house, would have been in violation of the other 
two sections of the statutes mentioned forbidding rebates and discrimination in 
insurance rates. 

[5] The chief difficulty we have in sustaining appellants’ contentions in these 
particulars lies in placing the same value on the evidence in the record with refer- 
ence thereto that appellants have. It is true that a witness for appellants, who 
appears to be an agent for one of the insurers, testified that the moving of the 
articles mentioned into the house insured increased the hazard and automatically 
raised the insurance rate for that house. All of that testimony, however, was ad- 
mitted over the objection and exception of appellees. The house in question appears 
to be located within the corporate limits of the city of Harlan, Ky. Insurance 
rates on buildings located within the corporate limits of the municipalities of our 
commonwealth are fixed under our laws relating to the question by a rating bureau 
and with the approval of the Auditor of Kentucky. Rates on buildings do not 
automatically change. A change in the insurance rate on buildings is made only 
after an examination, survey, and inspection by representatives of the rating bureau. 
Either insurer or insured may at any time make application for a reinspection and 
rerating. A change of surroundings and conditions does not automatically change the 
insurance rate upon a given building. The rate may be changed only by the rating 
bureau after an inspection and consideration of the changed conditions have been taken 
into account by it in passing upon the question. These facts, of which this court 
takes judicial notice, must be taken into account in connection with the three sections 
of the statues, supra. If, in accord wih appellants’ contention, every change of 
conditions and surroundings, which upon consideration by the rating bureau resulted 
in a change of rates, should be held automatically to have canceled the insurance 
policies thereby affected from the date of such change, no one insured could have 
much faith in the protection effered by insurance policies. The business, extensive and 
important as it is, could hardly survive the ensuing lack of confidence. 0 

In view of the method el determining and fixing insurance rates upon buildings 
within incorporated cities under which we operate, a common sense view must be 
taken of the question of increase of hazard brought about by the acts of the insured 
which may or may not be held to increase the rate of insurance upon consideration 
by the rating bureau, and all of these things must be taken into account in considering 
the stipulation of insurance policies that the policy shall be void if the hazard be 
increased by any means within the control or knowledge of the insured. None of 
the articles moved into the insured house were. inflammable or could be considered 
more hazardous from the standpoint of fire risk than ordinary household fur- 
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niture. The soda fountain, the silver, the glassware, and the machinery and 
equipment used in connection with the soda fountain in carbonating the beverages, 
were not only noninflammable, but noncombustible. Such portion of these articles 
moved into the insured house as was combustible was no more so than the ordinary 
articles of household and kitchen furniture, and, in fact, consisted largely of the 
same things; that is, tables, chairs, a piano, an ice box, and other similar articles. 
How then can it be said that their presence in the house increased the hazard? 

__ It is true that, if insured had moved this property into the insured building 
without the knowledge of the insurers, appellants would be in position to insist upon 
that as a defense herein. When, however, appellee gave appellants notice of his 
intention to place the property in the insured house, he gave them every opportunity 
to protect themselves. If they did not desire to carry the risk longer, they had full 
authority and opportunity to cancel and surrender the policies. If they desired to 
carry the risk longer, but to have the rating bureau take the changed conditions into 
account and determine what change if any should be made in the rate, they had full 
authority to have that done, and unless the insured would then pay the increased 
rate, if one be fixed, could protect themselves by canceling the policies. 

[6] Appellants earnestly contend that the finding of the jury that appellees 
notified the agents of appellants of their intention to move the soda fountain and other 
property into the insured building is flagrantly against the evidence. We cannot agree 
with them. Notice of that fact:given to appellants’ resident agents, conceded to have 
had authority to issue and deliver policies, certainly would have been sufficient. 
Appellee Hughes testified postively that he notified the resident agent of both 
companies after he purchased the property and before he moved it into the insured 
house that he intended to do so, and was assured by them that he might do so with- 
out affecting the validity of his insurance contracts. Btween the date these policies 
were issued and the date of the fire both appellant companies changed their resident 
agents at Harlan, Ky., and neither of the former agents were introduced by appellants 
as witnesses herein to contradict the testimony of appellee Hughes. The soda 
fountain and equipment was purchased by Hughes on December 17th. Some testi- 
mony found in the record tends to establish that W. F. Wright, who, under the 
same name, Cumberland Insurance Agency, was the agent for appellant Rhode 
Island Insurance Company, left Harlan, Ky., before that date. Other testimony, 
however, tended to establish that he did not leave Harlan until December 28th. 
A witness for appellant Home Fire and Marine Insurance Company of California 
testified that on December 5, 1923, the Harlan agency of that company was dis- 
continued and from that date until after the fire it had no resident agent at Harlan 
to whom notice of his intention to move the soda fountain and other property into 
the insured building could have been given and from whom permission to do so could 
have been obtained. However, the cross-examination of that witness discloses that 
the date, December 5, 1923, was fixed by him as the one on which the agency was 
conceled merely because it appeared to be one of the dates on which that witness 
for his company was in Harlan, Ky., and he admitted that he made other visits to 
that town on other occasions in December and January. Other evidence in the record 
tended to establish that the agency was not canceled until later and after appellee 
Hughes had opportunity to notify the agent of his intention to move the property 
into the insured building; hence it cannot be held that the verdict, finding that ap- 
pellee notified appellants and were advised that to place the property in question 
in the insured building would not affect the policies, is flagrantly against the 
wre te reasons indicated, we have been unable to reach the conclusion that the 
hazard was increased by any means within the control or knowledge of appellees, 
the insured, within the contemplation of the terms of the insurance policies. Under 
the facts of this case the real issue was whether or not appellees notified appellants 
that they intended to place the articles in question in the insured house. _ That 
question ‘was fairly submitted to the jury by the instructions given. The evidence 
sustains theverdict returned. No error to the prejudice of appellans appears. 

The judgment must therefore be affirmed. Judgment affirmed. 
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QUEEN INS. CO. OF AMERICA v. CUMMINS er at. 


(Court of Appeals of Kentucky. Nov. 5, 1926.) 
287 Southwestern Reporter 896. 
1. INSURANCE. 

Failure to inform insurer of attachment for less than $400 on building insured 
for $3,500 held immaterial, especially where agent testified that he would have issued 
policy, had he known of attachment. 

(For other cases, see Insurance, Dec. Dig. § 282[1]). 

2. INSURANCE. 

Provision voiding policy for change in interest, title, or possession is to be 
construed more strongly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3]). 

3. INSURANCE. 

Filing of mechanic’s lien is not change in interest, title, or possession of insured 
building voiding fire policy. 

(For other cases, see Insurance, Dec. Dig. § 328[2]). 


Appeal from Circuit Court, Perry County. 

Action by Ira Cummins and others against the Queen Insurance Company of 
America. Judgment for plaintiff Ira Cummins, and defendant appeals. Affirmed. 

Hite H. Huffaker, of Louisville, and T. E. Moore, Jr., of Hazard, for appellant. 

B. P. Wootton and Wootton & Wootton, all of Hazard, for appellee. 

Tuomas, C. J. This is the second appeal of this case. The opinion in the first 
one is reported in 206 Ky. 300, 267 S. W. 144, and from it the nature of the case 
and the questions involved may be readily obtained without setting them out herein. 
After the filing of the mandate in the court below, a trial was had by the court 
without the intervention of a jury, resulting in a judgment for appellee Cummins, 
for the sum of $3,500, the amount of the insurance on the building destroyed by 
fire, and to reverse that judgment appellant prosecutes this appeal. 

The answer, as amended, contained two defenses, as will be seen from the ex- 
cerpts therefrom contained in the opinion on the first appeal, supra, and they were: 
(1) That the insured, appellee Cummins, concealed from appellant, at the time it 
issued the policy sued on-material facts affecting the risk, which was a mortgage for 
$2,000, and did not state his true interest in the property; and (2) that he suffered 
a mechanic’s lien for $425.11 to be filed against the property after the insurance took 
effect, without notifying appellant thereof, which was in violation of certain language 
in the policy, thereby rendering it void from and after that time. A demurrer 
was sustained to the defensive pleadings, and, upon the insurance company failing 
to plead further, judgment rendered against it, from which it appealed, resulting 
in the opinion, supra, an examination of which will show that the judgment was 
reversed upon the theory that “it must be taken as true that, when this policy was 
written, there was on this property a $2,000 mortgage to Eversole and a $1,200 mort- 
gage to the bank,” but the latter lien was disclosed and its existence could not and 
did not affect the merits of the case, and i was so held in he former opinion. 

[1] 1. Upon the second trial, it developed that what was referred to in the 
pleadings and the former opinion as the “Eversole mortgage’ was nothing more than 
the levy of an attachment to recover an amount between $200 and $400, and that it 
was afterwards discharged and no lien was ever adjudged. The trial court held 
that, as compared with the value of the property, the lien was immaterial, which we 
hold was correct, as will be seen from some of the cases cited in the former opinion. 
However, it was proved at the last trial by the agent who issued the policy, that, 
had he known of that lien he would not have regarded it as material and would 
have issued the policy, nowithstanding the attachment. We therefore conclude that 
the court properly held defense (1) to be without merit. 

{2, 3] 2. Defense (2) was rested upon a clause in the policy saying: 

“If any change, other than by the death of the insured, takes place in the 
interest, title, or possession of the subject of the insurance, except change of occu- 
pants without increase of hazard, whether by legal process or a judgment or by 
voluntary act of the insured, or otherwise, said policy shall be void.” 

It was urged that the filing of the mechanic’s lien for $425.11 (incurred while 
improving the property just immediately before the issuing of the policy, but not 
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filed until after its issuance) effected a change in the interest and title of the in- 
sured in the property so as to render it void under the above inserted excerpt, and 
that the court should have rendered judgment in favor of appellant by dismissing 
the pleading seeking a recovery on the policy. 

We had practically the direct question before us in the recent case of Niagara 
Insurance Company v. Jeffrey, 215 Ky. 644, 286 S. W. 846, wherein we held that 
the levying of an attachment upon the insured property, although it created an inchoate 
lien, did not create any change in the interest or title of the insured where there was 
no change in the possession of the property, so as to work a forfeiture, under the 
same condition contained in that policy as is here relied’ on. In addition to the 
authorities cited in that case in substantiation of that conclusion, we append the addi- 
tional ones of Phoenix Insurance Company v. Lawrence, 4 Met. 9, 81 Am. Dec. 521, 
and the two opinions from the superior court in the cases of Springfield Fire & 
Marine Insurance Co. v. Phillips, 16 Ky. Law Rep. 390, and Western Assurance 
Company v. Layer, 6 Ky. Law Rep. 593. The authorities referred to and others 
cited therein point out that such language employed by the insurer in its policy 
is to be construed more strongly against it, and that the mere creation of a present 
lien, without any change in the possession of the insured property, does not affect 
the interest or the title of the insured so as to work a forfeiture of the policy. The 
fact that in the Jeffrey Case and the other cases referred to the lien was obtained 
by the levy of an attachment, while here it was obtained by an attempted assertion 
of a mechanic’s lien, can make no difference in the legal principle involved. That 
being true, the court correctly held that defense (2) was likewise without merit. 

Wherefore the judgment is affirmed. 


RICHMOND INS. CO. v. ZETTWOCH er. at. 
(Court of Appeals of Kentucky. Oct. 5, 1926. Rehearing Denied Dec. 14, 1926.) 
287 Southwestern Reporter 964 
1. INSURANCE—INSURANCE COMPANY, WHICH ORDERED FIRE POL- 

ICY CANCELED, HELD NOT LIABLE FOR LOSS AFTER CANCELLA- 

TION, THOUGH INSURED RETAINED CANCELED POLICY BY 

MISTAKE. 

Insurance company, which ordered fire policy canceled, held not liable for loss 
after cancellation with consent of insured and substitution of another policy by 
local agents, though insured retained canceled policy and returned substitute policy 
to agents by mistake. 

(For other cases, see Insurance, Dec. Dig. § 236.) 


2. INSURANCE—INSURANCE COMPANY, WHOSE FIRE POLICY WAS 
STAMPED “CANCELED” AND SENT TO HEAD OFFICES BY MIS- 
TAKE, HELD LIABLE FOR SUBSEQUENT LOSS. 

Insurance company, whose fire policy was stamped “Canceled” and sent to head 
offices by mistake, held liable for subsequent loss; policy being in full force and 
effect, since there was no meeting of minds in cancellation. 

(For other cases, see Insurance, Dec. Dig. § 233.) 


Appeal from Circuit Court, Jefferson County, Chancery Branch, First Division. 

Separate actions by L. P. Zettwoch against the Richmond Insurance Company 
and against the United Firemen’s Insurance Company were consolidated and heard 
together. From an adverse judgment, the Richmond Insurance Company appeals. 
Affirmed. 

Frank M. Drake and Bruce, Bullitt, Gordon & Laurent, all of Louisville, for 
appellant. 

L. S. Leopold and H. H. Huffaker, both of Louisville for appellees. 

Sampson, J. Appellee, Zettwoch, took out a policy of fire insurance for $1,500 
on a building in Louisville, which later burned, and he instituted an action for the 
amount of the loss against the appellant, Richmond Insurance Company, and also 
against the United Firemen’s Insurance Company. These actions were later con- 
solidated and heard together, judgment being rendered in favor of Zettwoch against 
the appellant, Richmond Insurance Company, and dismissed as to the United Fire- 
men’s Insurance Company, and the Richmond Insurance Company appeals. 

The admitted facts are set forth in a substituted answer and cross-petition of 
appellant, and are in substance as follows: 


Gibson-Winer & Co., insurance agents in Louisville, represented both the 
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Richmond Insurance Company and the United Firemen’s Insurance Company at 
all the times covered by this litigation. In December, 1922, Gibson-Winer & Co., 
agents, issued a policy of fire insurance for $1,500 in the United Firemen’s Insurance 
Company, on the property of appellee, Zettwoch, and delivered it to the insured, 
who received it and filed it away at his residence. About January 3, 1923, the 
United Firemen’s Insurance Company notified Gibson-Winer, its agents in Louis- 
ville, to cancel the policy, and accordingly on that date Gibson-Winer & Co. prepared 
and issued to Zettwoch another policy of like terms and for the same amount in the 
appellant, Richmond Insurance Company, which it delivered to the daughter of 
Zettwoch, with instructions to take it to her father in lieu of the policy in the Fire- 
men’s Insurance Company, which the agents were directed to cancel. Following 
these instructions, the daughter of Zettwoch took the policy in the Richmond In- 
surance Company to her father and delivered it to him, with-the message from 
the agents. The two policies were then placed together and left the Zettwoch home; 
Zettwoch agreeing and intending to surrender the policy in the Firemen’s Insurance 
Company and retain the policy in the Richmond Insurance Company. 


By confusion and mistake the policy in the Richmond Company was returned 
to Gibson-Winer & Co., agents, and some one in the office, using a rubber stamp, 
by oversight or mistake, placed the word “Cancelled” upon the‘policy issued by the 
Richmond Insurance Company, and it was later sent to the head offices in New Tork, 
where Gibson-Winer & Co. received credit for part of the premiums. The policy 
in the Firemen’s Insurance Company remained in the hands of Zettwoch, although 
it had been canceled by that company and its agents; neither Zettwoch nor Gibson- 
Winer & Co., observing the mistake. Thus the matter rested until a fire occurred 
some four months later, destroying the insured property. The agency, Gibson-Winer 
& Co., understood that the property of Zettwoch was insured, and instructed him to 
call a certain insurance adjuster in the city of Louisville, and to proceed to appraise 
the loss, which was done. When the mistake in the handling of the contracts of 
insurance was later discovered, the Richmond Company declined to pay, claiming its 
policy had been canceled, and the Firemen’s Insurance Company declined to pay, 
although its policy was yet in the hands of Zettwoch, on the grounds that the contract 
had been canceled both in the head office and in he office of the agency, with the con- 
sent of Zettwoch. Thereupon Zettwoch instituted the two actions, which were later 
consolidated, and from the judgment entered in each this appeal is prosecuted. 

[1] The chancellor, to whom the case was submitted, found that the policy in 
the Firemen’s Insurance Company had been canceled, but that the policy in the 
Richmond Company was in full force and effect at the time of the fire, and gave 
judgment accordingly. In this finding and judgment we concur. Clearly the Fire- 
men’s Insurance Company was not liable, because its policy was canceled on January 
3d, and Zettwoch consented to the cancellation, although by confusion of the two 
policies, while at the home of Zettwoch and through mutual mistake of himself and 
the agents of the companuies, he retained the policy contract in the Firemen’s Insurance 
Company and returned the policy in the Richmond Company, when he intended and 
believed he was returning the policy issued by the Firmen’s Insurance Company. 
Both the Firemen’s Insurance Company and its agents on the one side, and Zettwoch 
on the other, intended to cancel the Firemen’s policy, and it was in fact canceled on 
January 3d. 


[2] The facts with respect to the Richmond Insurance Company and the issual 
and delivery of .that policy makes its liability plain, although by mistake of the parties 
the rubber stamp bearing the word “Canceled” was placed upon that contract. 
Gibson-Winer & Co., agents of the Richmond Insurance Company, with full authority 
to issue the policy in question, did upon January 3d issue a policy of fire insurance 
upon Zettwoch’s property for the sum of $1,500 and delivered that policy to Zettwoch, 
who accepted it and paid the full premium thereon, intending to retain the policy. 
The insurance company intended for Zettwoch to retain the policy, although both 
sides acting in good faith, through oversight and mistake, confused the policy con- 
tracts, and the Richmond policy was returned to Gibson-Winer & Co., and that agency, 
through oversight and mistake, but not intending to do so, stamped on that policy 
the word “Canceled” and sent it to the home office in New York. Neither the agents 
of the Richmond Insurance Company nor Zettwoch intended to cancel that contract, 
but both intended to continue the policy in force. The agency was speaking for the 
insurance company with full authority to do so. Upon the concellation of that 
policy there was no meeting of the minds of the contracting parties, and there was 
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therefore no contract of cancellation of that policy, although the word “Canceled” 
was placed upon the contract. It was through mistake, and the policy was not in 
fact canceled. The agents of the Richmond Insurance Company received the full 
premiums from Zettwoch on the policy and retained it. The confusion and mistake 
which arose in the office of the agents did not change the real situation, but left the 
contracting parties in the situation in which they intended to be, with the contract 
of insurance in full force and effect. The chancellor thus viewed the facts, and did 
not err in holding the appellant, Richmond Company, liable upon the policy, and 
dismissed the appelle, United Firemen’s Insurance Company. 
Judgment affirmed. 


OHIO VALLEY FIRE & MARINE INS. CO’S. RECEIVER v. SKAGGS. 
(Court of Appeals of Kentucky. Nov. 12, 1926.) * 
287 Southwestern Reporter 969. 

2. INSURANCE—HUSBAND, SIGNING WIFE’S CONTRACT TO CONVEY 
REALTY AS GRANTEE, IS NOT OWNER OF AND HAS NO IN- 
SURABLE INTEREST IN PROPERTY (KY. ST. § 2128.) 

In view of Ky. St. § 2128, requiring husband to join in wife’s contract to sell 
or convey her realty; he cannot sign such contract as grantee, and hence is not owner 
of and has no insurable interest in property so conveyed. 

(For other cases, see Insurance, Dec. Dig. § 115[7].) 

3. INSURANCE—POLICY VOID AS TO BUILDING BECAUSE OF IN- 
SURED’S WANT OF TITLE HELD VOID AS TO CONTENTS. 

Risk on contents of building being inseparable from that on building, policy 
on both was not severable, and, being void as to building because of insured’s want 
of title increasing hazard, is void as to contents. 

(For other cases, see Insurance, Dec Dig. § 282[14].) 


Appeal from Circuit Court, Laurel County. 

Action by W. C. Skaggs against the Ohio Valley Fire Marine Insurance 
Company’s Receiver. Judgment for plaintiff, and defendant appeals. Reversed 
with directions. 

H. C. Clay, of Danville, and O’Rear, Fowler & Wallace, of Frankfort, for 
appellant. 

C. C. Williams, of Mt. Vernon, for appellee. 

Drury, C. The appellant, whom we shall call the defendant, seeks to reverse 
a judgment for $6000 recovered against it by the appellee, whom we shall call the 
plaintiff. On January 24, 1922, the defendant issued to the plaintiff a policy by which 
it insured a storehouse and contents against loss by fire, $1,000 being upon the build- 
ing, and $5,000 upon the contents. On April 19, 1922, both were destroyed by fire. 

Defendant, in its answer, denied that plaintiff was the owner of either the 
building or its contents, or any part of either, and pleaded: 

“That the policy of insurance filed with and made a part of the petition herein, 
among other things, provides that, if the interest of the insured in the property be 
not truly stated therein, the entire policy shall be void, and said policy further pro- 
vides that, if the interests of the insured in said property be other than unconditiorial 
and sole ownership, or if the subject of insurance be a building on ground not owned 
by the insured in fee simple, this entire policy, unless otherwise provided by agree- 
ment indorsed thereon or added thereto shall be void. 

“That the plaintiff, W. C. Skaggs, did voluntarily, knowingly; and willfully, 
and fore the sole purpose of collecting the insurance thereon, set fire to and cause 
all of the property mentioned in the petition to be destroyed by fire, at the time men- 
tioned in the petition.” 

Two trials have been had. On the first trial, the jury found for defendant; 
a new trial was awarded plaintiff by the trial court; upon the second trial, the court 
directed the jury to find for the plaintiff, and this appeal i is from the judgment entered 
on that verdict. The policy sued on contained this: 

“This entire policy unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void, * * * if the interest of the insured be other than un- 
conditional and sole ownership ; or if the subject of insurance be a building on ground 
not owned by the insured in fee simple.” 

On January 17, 1920, John B. Eberlein and wife deeded to plaintiff’s wife, 
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Gertrude W. Skaggs, and her mother, Addie L. Webster, certain real estate in the 
city of London, whereon there was a dwelling and the storehouse that was burned, 
the insurance upon which is involved in this case, and by that deed they also ac- 
quired a business then being conducted in this storehouse as will appear from this, 
which is copied from that deed: 

“John B. Eberlein has sold his undertaking establishment and undertaking sup- 
plies, automobile, and undertaking business to parties of the second part.” 

Plaintiff claims to have acquired title to this business, the storehouse in which it 
was conducted, and the ground on which the building stood, under the following un- 
recorded and unacknowledged paper: 

“London, Ky., Jan. 20, 1920. 

“This agreement entered into by and between Wm. C. Skaggs, of London, Ken- 
tucky, of the first part, and Gertrude W. Skaggs, his wife and Addie L. Webster, 
her mother, of the second part, also of London, Kentucky, do covenant and agree as 
follows: The parties of the second part agree that if the party of the first part will 
put the real estate and undertaking business in their names, that they will put 
$3,250 into the enterprise, to this the party of the first part agrees and with the 
distinct understanding that the store building and everything therein connected with 
the undertaking business shall be his, and the party of the first part is to conduct 
the undertaking business as he thinks best without the interference of the parties 
of the second part. To this we each and severally agree and set our hands and seals 
this Jan. 20, 1920. 

“Wm. C. Skaggs. 
“Gertrude W. Rnges 
“Addie L. Webster.” 

The deposition of Mrs. Webster was taken, and in it she said: 

“IT had no interest in the stock of goods in any way; or in the building, the 
goods was in, but had one thousand dollars in the residence on the same lot the 
building was located on. * * * 

“T had only $1,000.00 in it altogether, and that was in the residence only and not 
the storehouse.” 

[1] Thus, if plaintiff had any title at all to the building burned, he acquired it 
from his wife, under this paper. Judge Cooley, in volume 2 of his briefs on the 
Law of Insurance, page 1348, says: 

“An absolute ownership is said to exist when the interest is so completely vested in 
the insured that he cannot be deprived of it, without his own consent.” 

Judge Cooley cites, in support of this statement, the case of Hough v. City Fire 
Ins. Co., 29 Conn. 10, 76 Am. Dec. 581, but an examination of that opiniom discloses 
a better definition of ownership than Judge Cooley gives, for the court said: 

“An individual may properly regard property as ‘his,’ and so denominate it, 
when he has a right to it, and the power by law to enforce and protect that right.” 

[2] That is more nearly correct. The essence of the ownership of a thing is 
that aid which organized society will through the courts, as its agents, give to one in- 
dividual to the exclusion ofall others, to take or keep possession of it. No matter what 
claim a man may have to a thing, if the courts will not aid him to take or keep pos- 
session of it, he is not the owner therof. He must have a claim the courts can and 
will enforce. The plaintiff's claim to this property does not measure up to that 
standard. By section 2128 of the Statutes, a wife may not make any contract to sell 
or convey her real estate, unless her husband join in such contract. That means 
he must join as a grantor. Both plaintiff and his wife signs this contract, but he 
signs as a grantee, not as a grantor. He cannot, in a contract with his wife, occupy 
both the position of grantor and that of grantee. No court could enforce this con- 
tract; hence the plaintiff acquired no title thereby, was not the owner of this property, 
and had no insurable interest therein. See 26 C. J. 35, note 42; also, note in 66 
L.: RAS Gos. 

[3] Having disposed of the question of insurance upon the building, we come 
now to the insurance upon its contents. Is this contract one single and indivisible 
contract which if void as to part of the property covered, is void in toto, or is it in 
reality two contracts, one for $1,000 on the building, and another for $5,000 on the 
contents? There may be said to be three distinct rules on this question, each having 
the support of respectable authority. 

Rule 1, which has considerable support, is that where the amount of insurance 
is apportioned to distinct items, but the premium paid is gross, the contract is entire. 

Rule 2, which has been laid down by the courts of a number of other states, 
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is that where the property insured consists of different items, which are separately 
valued or insured for separate amounts, the contract is divisible, and a breach of war- 
ranty or condition as to one item will not affect the insurance on the remainder of the 
property, even though the premium be entire. 

Rule 3 seems to take a middle ground between the extreme doctrines of these 
rules, and it holds that the question of the severability of the contract depends upon 
the nature of the risk. That is, that where the property is so situated that the risk 
on one item cannot be affected without affecting the risks of the other items, the 
policy must be regarded as entire; but where the property is so situated that the 
risk on each item is separate and distinct from the risk on the other items, so 
that what affects the risk on one item does not affect the risk on the others, the policy 
must be regarded as severable. A number of cases will be found in 14 R. C. L.941, 
and in the notes published in 38 Am. Rep. 230; 8 L. R. A. 834; 51 L. R. A. (N. S.) 
1051 ;..2. Ann. Cas.. 24; Ann. Cas: I1912C, 989; 19° L. R: A; 215; and 26 C. Jj. 
65, 101, 235. 

Under rule 3, which appears to have been the rule followed in this state, if a 
building and the furniture or-contents therein are insured and there is a breach of 
condition respecting one item, this relieves the insurer from liability for all, as the 
breach of the condition increases the hazard as to all items. The plaintiff’s want of 
title to the storehouse increased the hazard as to it. The risk upon its contents was 
inseparable from the risk upon the building, and the increase of hazard to the building 
necessarily affected the contents. This contract was therefore not severable, and 
being void as to the building, it is void in toto. Niagara Fire Ins. Co. v. Layne, 
162 Ky. 665, 172 S. W. 1090; Springfield Fire & Marine Ins. Co. v. Phillips, 16 
Ky. Law Rep. 390. 

[4] This conclusion was not reached in ignorance of the cases of Insurance Co. 
v. Lawrence, 61 Ky. (4 Metc.) 9, 81 Am. Dec. 521; Continental Ins. Co. v. Gardner, 
2 S. W. 886, 23 Ky. Law Rep. 335; Thompson v. Farmers’ Mut. Insurance Co., 
10 Ky. Law Rep. 282. This court considered the Lawrence Case at the time the 
Layne Case was decided, and, in that opinion, we said that what was said in the Layne 
Case was the underlying doctrine of the Lawrence Case. The Gardner Case is 
distinguished from this by the fact that the insurance on the personality was issued 
two and one-half months after the insurance on the building. We have not the 
opinion in the Thompson Case before us. All we have is a syllabus made by an un- 
official reporter, and it is the rule that a syllabus, even though written by the court, 
is no part of the decision. Black on Judicial Precedents, p. 53. 

Judgment is reversed, with directions to award defendant a new trial in con- 
formity to this opinion. 


NIAGARA FIRE INS. CO. v. SKAGGS. 
(Court of Appeals of Kentucky. Nov. 12, 1926.) 
287 Southwestern Reporter 971 
APPEAL AND ERROR. 

Appeal will be dismissed as respects part of verdict on which no judgment 
was entered. 

(For other cases, see Appeal and Error, Dec. Dig. § 782.) 

Appeal from Circuit Court, Laurel County. 

Action by W. C. Skaggs against the Niagara Fire Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and new ttial awarded, in 
part, and appeal dismissed in part. 

H. C. Clay, of Danville, for appellant. 

C. C. Williams, of Mt. Vernon, for appellee. 

Drury, C. The Niagara Fire Insurance Company has appealed from a judgment 
recovered against it by W. C. Skaggs, whom we will refer to as the plaintiff. These 
parties have briefed and practiced this case as though the plaintiff had recovered a 
judgment against the Niagara Fire Insurance Company for $4,700, but here is what 
the record shows: ; 

“The jury returned a verdict as follow: ‘We, the jury, find for the plaintiff, 
W. C. Skaggs, in the case of W. C. Skaggs, against Niagara Fire Insurance Company, 
the sum of $4,000, with interest at the rate of 6 per cent. per annum from the 17th 
of July, 1922, until paid, and the further sum of $700, with interest at 6 per cent. 
from the 17th day of July, 1922, until paid. Alfred Peters, foreman.’ 
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“It is therefore adjudged by the court that the plaintiff, W. C. Skaggs, recover of 
the defendant, Niagara Fire Insurance Company, the sum of $4,000, with interest 
thereon at the rate of 6 per cent. per annum from the 17th day of July, 1922, until 
paid. It is further adjudged that said plaintiff recover all his costs herein expended, 
to which the defendant excepts.” 

This $4,000 represents $2,000 insurance upon a building, and $2,000 insurance 
upon a stock of undertaker’s goods therein, both of which were destroyed by fire. 
This is the same building, the same stock of goods, and the same fire set out in the 
case of Ohio Valley Fire & Marine Insurance Co. v. Skaggs, 287 S. W. 969, this 
day decided. The evidence was the same, the clauses in the policies were identical, 
the pleadings made the same issues, and this judgment is reversed, and a new trial 
awarded for the reasons stated in that opinion. 

The $700 appearing in the verdict represent the insurance upon an automobile, 
but, as no judgment has been entered on that verdict, this appeal, in so far as the 
$700 is concerned, is dismissed. 


WRIGHT v. AMERICAN INS. CO. OF NEWARK, N. J. (No. 3852.) 
(Springfield Court of Appeals. Missouri. Aug. 31, 1926. Rehearing Denied. 
Oct. 16, 1926.) 

287 Southwestern Reporter 488 

1. INSURANCE. 


Where insurance agent issued certificate insuring wheat without inquiry as to 
mortgage, provision in policy, which was never received by insured, forbidding 
mortgage, will not defeat recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

2. INSURANCE. 


Unless specific inquiries are made by insurer or demanded by policy, insured is 
not bound at his peril to disclose incumbrances on property, in absence of fraudulent 
intent. 


(For other cases, see Insurance, Dec. Dig. § 283[1].) 


Appeal from Circuit Court, Barton County; B. G. Thurman, Judge. 

Action by Ed. Wright against the American Insurance Company of Newark, 
N. J. Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Martin & Martin, of Lamar, for appellant. 

H. W. Timmonds, of Lamar, and Schmook & Sturgis, of Springfield, for 
respondent. 

Brapbiey, J. This is an action on a fire insurance policy. By direction of the 
court the verdict and judgment went for defendant, and plaintiff appealed. 

The petition charges that defendant by its policy insured plaintiff’s wheat against 
loss or damage by fire or lightning from July 6 to October 6, 1922, to the amount of 
$1,000 ; that said policy was never delivered to plaintiff, but that defendant issued and 
delivered to plaintiff the following certificate: 


“Grain on Farm Certificate 
“Missouri (Delivered to Assured) 
“American Insurance Company of Newark, New Jersey, 
“Western Department, Rockford, Ill. 
“Amount $1,000. No. ———— 
“Rate 40. 
“Premium $4.00. 


“Golden City, Mo., Agency, July 6, 1922. 

“This certifies that Ed. Wright is insured by this company against loss or damage 
by fire and lightning under and subject to the conditions of open policy No. Gr. 1008 
to the amount of one thousand dollars for the term of three months, from July 6, 
1922, to Oct. 6, 1922, at 12 o’clock, noon, on grain and seeds of all kinds (including 
sacks and bags) cut or uncut (but not including straw or stubble) threshed or un- 
threshed, shelled or unshelled, in sacks, shocks, stacks, and ricks on cultivated land, in 
dwn coe. barns, bins, tanks, granaries and cribs all while situated as follows: 


. on —————  & section 13, township 32, range 29, county of Barton, 
state of Mo. 
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“Permission granted to use steam or gasoline as motive power for threshing grain. 

_“Loss if any to be adjusted with the assured above named, and payable to Ed. 
Wright. “W. H. Pemberton, Agent.” 

It is further alleged that the insured wheat was destroyed by fire August 29, 
1922, while said policy was in force, and that all conditions required were by plain- 
tiff duly performed. 

Defendant answered by a general denial and as follows: 

“For further answer and defense to the plaintiff’s petition, the defendant states 
that on the 6th day of July, 1922, it issued to the plaintiff its certificate insuring the 
plaintiff against loss or damage by fire and lightning, under and subject to the con- 
ditions of open policy No. Gr. 1008 to the amount of one thousand and no/100 
dollars ($1,000.00) for the term of three (3) months from July 6, 1922, on grain 
and seeds of all kinds while situated on %4 section 13, township 32, range 29, Barton 
county, Mo. Defendant further states that some of the conditions of open policy 
No. Gr. 1008 referred to in such certificate are as follows: ‘This entire policy shall 
be void if the insured has concealed or misrepresented, in writing or otherwise, 
any material. fact or circumstance concerning this insurance or the subject thereof; 
or if the interest of the insured in the property be not truly stated herein. This entire 
policy, unless otherwise provided by agreement indorsed hereon or added. hereto, 
shall be void if the subject of insurance be personal property and be or become in- 
cumbered by a chattel mortgage.” 

“Defendant further says that the plaintiff, Ed. Wright, at the time of the issuance 
of such certificate of insurance, falsely stated and represented to the defendant’s 
agent that the grain so insured was not mortgaged, when in fact such grain was 
at that time conveyed by a chattel mortgage of the plaintiff to the Citizens’ National 
Bank of Golden City, Mo., by chattel mortgage from plaintiff to Laverne Woody 
and by a chattel mortgage of the plaintiff to Farmers’ Grain & Supply Company ; 
that such facts were material to the defendant, and if the plaintiff had disclosed to 
the defendant such facts and not misrepresented such facts to the defendant, the 
defendant would not have issued said certificate of insurance covering the grain of 
the plaintiff. Defendant further states that there was at no time an agreement 
indorsed on said policy or said certificate agreeing to such chattel mortgage, so 
that by the conditions of said policy, said policy and certificate and said insurance was 
void and of no force and effect. 

“Wherefore, defendant having fully answered plaintiff’s petition herein filed, 
prays to be discharged with its costs.” 

In reply plaintiff admitted that the certificate issued and delivered to him was by 
its terms subject to the conditions of open policy No. Gr. 1008, and admitted that 
the Citizens’ National Bank of Golden City held a mortgage on the insured wheat 
when the certificate was issued and delivered, and that consent to the mortgage was 
not indorsed on the certificate delivered. Plaintiff further alleges in the reply that 
he did not know the provisions of open policy No. Gr. 1008; that he had never 
had said policy in his possession and had never seen the same. Plaintiff denied generally 
other new matter pleaded in the answer. Plaintiff contcnds that the court erred in 
directing a verdict for defendant. This contention is based upon two grounds, viz: 
(1) That under the facts the mortgage condition in the policy will not defeat re- 
covery; and (2) that the premium was not tendered back, and that defendant there- 
fore cannot invoke the condition relied upon to defeat recovery. 

The facts are these: July 6, 1922, plaintiff was stacking wheat for his father 
near Golden City, Mo. W. H. Pemberton, of Golden City, defendant’s agent, 
drove out to the farm where plaintiff was at work, solicited and wrote insurance on 
plaintiff’s father’s and brother’s wheat, and there delivered to the father and brother 
a certificate of insurance the same in form as was later delivered to plaintiff. After 
delivering to the father and brother their certificates, the agent addressed plaintiff 
and said: “Ed., do you want some insurance?” Plaintiff said that he did, and the 
amount agreed upon was $1,000. There were no inquiries made by the agent as to 
incumbrances. Plaintiff could not give the description of the land on which his 
wheat was located, and the agent said he would go back to town and look that up 
and send the policy out next morning. This the agent did and plaintiff next morning 
received from his father’s mail box the certificate set out above. 

Plaintiff testified : 

“I answered all questions that the agent, Mr. Pemberton, asked me. He never 
did ask me whether there was any mortgage on the grain, and I did not know it 
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was necessary to tell him about any mortgage. If he had asked, I sure would have 
told him. Exhibit A (the certificate) is what I thought was the policy and is all 
I ever did get.” 


The policy proper was introduced in evidence, and it contains a condition render- 
ing it void if the insured property “be or become incumbered by a chattel mortgage.” 
The condition is as pleaded in defendant’s answer set out above. 

The facts are not disputed. Defendant’s agent made no inquiry as to in- 
cumbrances ; plaintiff signed no application. He was merely asked if he wanted his 
wheat insured and answered that he did. On this single inquiry a certificate of in- 
surance was issued and delivered which referred to and made the insurance subject 
to the conditions of “open policy No. Gr. 1008,” but the open policy was not delivered. 
Where it was, who had it, or what were its conditions, were wholly unknown to 
plaintiff until the trial so far as appears here. 


[1] The learned trial court gave the peremptory direction to find for the de- 
fendant on the sole ground that the insured wheat was mortgaged when the certifi- 
cate was issued. The question presented is: Can the incumbrance condition in the 
policy, under the facts, be invoked to defeat recovery? In Hollenbeck & Company 
v. Mercantile Town Mutual Fire Insurance Company, 133 Mo. App. 57, 113 S. W. 
217, it appears that the insurance company sought to defeat recovery as to the real 
property insured on the ground that said property was incumbered by a mortgage 
at the time the policy was issued. In that case there was a written application 
in which it appeared that the insured had stated that he was the sole and absolute 
owner and that the property was not mortgaged. The policy in that case contained 
this provision: 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the insured touching 


any matter relating to this insurance or the subject thereof, whether before or 
after a loss.” 


In the Hollenbeck Case the soliciting agent made no inquiry about a mortgage, 
but the agent’s wife, at his direction, wrote “No” in the application after the question 
as to incumbrances, and the insured, without reading the application and without 
having it read, signed the application after it was thus prepared. The court in dis- 
cussing the point in that case used this language. 


“The mortgage was material to the risk, and if plaintiff failed to disclose it 
(if he was requested to do so) his failure voided the policy as to the building.” 


The effect of the holding in that case clearly is that the mortgage condition in 
the policy would not bar recovery when no inquiry was made by the soliciting agent 
as to incumbrances and the insured made no representation as to incumbrances. 
The question as to whether the insured knew that the question as to incumbrances 
in the application was answered “No” in the application when signed was held to be 
one of fact for the jury. In the Hollenbeck Case there was no contention that the 
policy was not delivered. So we may assume that it was. Therefore it is fair to say 
that the plaintiff in that case had in his possession the policy which contained the 
condition relied upon to defeat recovery, while in the cause at bar the policy was not 
delivered and plaintiff was not advised where he could see and inspect the contract 
referred to in the certificate issued and delivered to him. 


In addition to the Hollenbeck Case, plaintiff cites Morrison’s Adm’r v. Ten- 
nessee Marine & Fire Ins. Co., 18 Mo. 362, 59 Am. Dec. 299; and Boulware v. 
Insurance Co., 77 Mo. App. 639. These cases, while lending support to plaintiff’s 
theory of the law, are not so nearly in point as we regard the Hollenbeck Case. 
Learned counsel for defendant have here an able brief and discussion, but no case 
is cited from this state that denies recovery under facts similar to those in the 
cause at bar. 


[2] Unlesss specific inquiries regarding incumbrances are made by the insurer 
“or demanded by the policy,” the insured is not bound at his peril to disclose in- 
cumbrances on the insured property in the absence of a fraudulent intent. 26 C. J. 
p. 183. As supporting this statement of the law, Corpus Juris cites the Hollenbeck 
Case. The text cited uses the language “or demanded by the policy,” but invariably 
so far as this state is concerned, where a mortgage or other condition in the policy 
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has been successfully invoked to defeat recovery, the policy has been from its issue 
in the hands of the insured, and by looking he could have seen its conditions. 

Counsel for defendant in their brief say that the Hollenbeck Cast “is not in point 
for the reason that the question there discussed was the question of waiver, when the 
insured had truthfully stated that the property was mortgaged, but the agent wrote 
the wrong answer in the application.” As poined out, supra, the agent in the Hollen- 
beck Case made no inquiry at all respecting incumbrances and the insured made no 
representation respecting incumbrances. 

Defendant cites Conner et al., v, Manchester Assurance Company, 65 C. CU. A. 
127, 130 F. 743, 70 L. R. A. 106. The case cited was in error to the Circuit Court 
of the United States for the Northern District of California. In that case the insur- 
ance company delivered to the insured a certificate certifying that it insured against 
loss or damage by fire a certain grain crop. The certificate recited that the insurance 
was subject to the conditions embraced “in open policy numbered 3,301,070, which is 
made a part hereof to the amount specified herein.” Among the conditions in the open 
policy referred to was this: 

“This company shall not be liable for loss caused directly or indirectly * * * 
by order of any civil authority.” 

The policy in that case was not delivered to the insured, but was at all times in 
the possession of the company, and the insured did not know its conditions prior to 
the fire. The county board of supervisors in order to destroy a plague of grass- 
hoppers ordered that the grass on certain pasture lands be burned. The order was 
carried out and fire was communicated from the grass fired by this order to insured’s 
grain and destroyed it. The insured in the Conner Case Case cited and relied upon 
Eastern R. Co. v. Relief F. Ins. Co., 98 Mass. 420. Also certain California statutes 
were relied upon. The court observed that it was “to be regretted” that the pertinent 
statute law of California differed materially from that of Massachusetts. The 
court, after holding that the California statute did not aid the insured, but rather 
supported the theory of the insurance company, pointed out what the Massachusetts 
court had said as to their statute, and hen said: / 

“The plaintiffs in error [the insured] cite this expression of the court as appli- 
cable to their case, and advert to the fact that they paid for and accepted the certifi- 
cate of insurance, which declared in general terms that they were insured against loss 
by fire, but which elsewhere referred to another instrument, presumably a blank form 
of policy, containing certain limitations of the risk assumed, which policy they never 
saw and the terms of which they never knew. To that contention the law makes 
this answer: The plaintiffs in error accepted an instrument which contained a 
reference to another instrument in which were embodied the limitations, and which 
were made a part of the contract. They were presumed to know the contents of the 
paper which they received, and if they had read it they would have observed that it 
referred to and adopted the provisions of the other instrument. They had the 
right to demand an inspection of that instrument, and, if inspection had been refused, 
to declare to enter into the contract.” : 

It is stated in the L. R. A. note to the Conner Case that the rule there applied 
was in many cases a harsh one. Whatever may be said of such a rule, it certainly 
places the insured at a disadvantage, and casts upon him the burden of inquiry to 
ascertain the conditions of his contract after it is executed, but not delivered to him. 
It is more reasonable, it seems to us, to require that a soliciting agent make inquiry 
as to incumbrances, when the policy proper is not to be delivered, than it is to 
require the insured to institute an independent investigation to ascertain conditions 
as to incumbrances in an undelivered policy, and we so rule. ; 

Our ruling above makes it unnecessary to dispose of the question of tender. 

The judgment should be reversed and the cause remanded, and it is so ordered. 

Cox, P. J., and Bailey, J., concur. 


HAYWARD v. INSURANCE CO. OF NORTH AMERICA. (No. 15701.) 
(Kansas City Court of Appeals. Missouri, July 6, 1926. Rehearing Denied July 
22, 1926.) 

287 Southwestern Reporter 1084. any 
2. IN YCE—INSU . NY THAT PROP 
> INVAS EXCESSIVELY INSURED UNDER FIRE POLICY. PERMITTING 
ADDITIONAL INSURANCE (REV. ST. 1919, §§ 6230, 6239.) 


Insurer, having issued insurance for $2,000 under fire policy expressly permit- 
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ting additional insurance is estopped, under Rev. St. 1919, §§ 6230, 6239, to contend 
that property was excessively insured. 


(For other cases, see Insurance, Dec. Dig., 387.) 


3. INSURANCE—QUESTION OF INSURED’S VEXATIOUS DELAY 
AND ATTORNEY’S FEE HELD PROPERLY SUBMITTED, WHERE DE- 
ae WAS NOT ESTABLISHED AND INSURER DENIED ALL LIA- 

Where insurer failed to establish defense that insured had burned property, 
and denied all liability under policy, question of vexatious delay and of attorney’s 
fee was properly submitted to jury. 


(For other cases, see Insurance, Dec. Dig., [ 668[1].) 


jem from Circuit Court, Jackson County; W. P. Hall, Judge. 
“Not to be officially published.” 

Action by Frank Hayward against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Crow & Newman, of Kansas City, Fred Lamb, of Salisbury, and Fyke, Hume 
& Hall, of Kansas City, for appellant. 

Strather, Campbell & Strother, of Kansas City, and L. T. Dryden, of Inde- 
pendence, for respondent. — 

ArNoLp, J. This is an action upon a fire insurance policy, issued by defendant 
_ a grain elevator owned by plaintiff and located at Whitham, Charlton County, 
Mo. 

The amended petition alleges that defendant is a corporation doing business in 
the state of Missouri, and that on September 1, 1923, defendant made, executed, and 
delivered its policy of insurance No. 4313, to plaintiff, whereby, in consideration of 
the payment of a premium of $28.05, defendant insured plaintiff against loss or 
damage by fire in the sum of $2,000, upon his elevator known as the Wabash elevator, 
situated in the town of Whitham, Chariton County, Mo., from noon of September 7, 
1923, to noon of September 7, 1924. The said policy was filed in this proceeding 
as Exhibit A. 

The petition alleges that at the time of issuing said policy, and until the occur- 
rence of the fire which destroyed said elevator, plaintiff was the owner in fee simple 
of all the property insured; that on November 2, 1923, and while said policy was 
in force, the said elevator was totally destroyed by fire, resulting in a loss to plaintiff 
exceeding the sum of $2,000, and in excess of the total amount of fire insurance 
thereon, to wit, $9,000, and in a total loss to plaintiff in the sum of $12,000; that 
immediate notice of said fire and loss was given defendant, and all the conditions 
and requirements of the policy to be performed by plaintiff were performed, and 
proof of loss furnished defendant; that, by reason of said fire and resulting loss, 
defendant became indebted to plaintiff in the sum of $2,000; that due demand for 
payment was made, but that on January 8, 1924, defendant refused and still refuses 
to pay said insurance, and denied and still denies any liability under said policy, and 
that said sum of $2,000 still remains unpaid. The prayer is for the principal sum 
of $2,000 with 6 per cent. interest thereon from January 8, 1924, for the statutory 
penalty for vexatious refusal to pay, and for $200 attorney’s fee. 

The answer admits the corporate status of defendant as alleged in the petition, 
and states that prior to August 16, 1923, H. C. Atterbury was the owner of the real 
estate and property described therein and in the policy attached thereto, and was also 
the owner of a tract of land located in the town of Whitham, Mo., upon which 
was located an elevator similar to the one described in the petition, and that, on 
August 16, 1923, said Atterbury sold to plaintiff the real estate upon which both 
elevators were located, and that he executed and delivered to plaintiff deeds thereto, 
that plaintiff paid for both said elevators and the land upon which same were lo- 
cated the sum of $3,500, and that the deeds so delivered to plaintiff recited a con- 
sideration of more than three times the amount actually paid therefor. 

The answer alleges that both elevators and the land upon which they were 
located did not exceed in value the sum of $3,500, and alleges: en 

That for many years prior to the issuance of the policy in question, the Fidelity- 
Phoenix Fire Insurance Company carried policies of insurance on the elevators, re- 
newing them from time to time, and that, from the time the original policy herein 
was issued to the time of the loss, said property had greatly depreciated in value. 
That after he purchased said property plaintiff applied to the Fidelity-Phcenix Fire 
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Insurance Company for additional insurance on both elevators, but was refused. That 
“thereafter, and as a part of the frudulent intent and purpdse of the plaintiff here- 
inafter set forth, the plaintiff applied to agents of this defendant for additional in- 
surance on said elevator and represented to said agent said elevator was of far 
greater value than in fact was the case. That, upon said representations, together 
with representations made by the plaintiff that said elevator handled a large amount of 
grain each year, and the misstatement in the deed as to the amount of the considera- 
tion, issued to the plaintiff its policy of insurance iri the sum of $2,000, when in truth 
and in fact said property did not exceed in value the sum of $1,750, which the plain- 
tiff well knew. That upon like misrepresentation said plaintiff procured $2,000 
insurance in the Aetna Insurance Company, that said misrepresentations made by the 
plaintiff, together with the procuring of insurance largely in excess of the actual 
value of the property constituted a fraud upon this defendant, and rendered the 
policy sued on void. 

“Defendant further states that, at the time of the purchase of the real estate 
mentioned in the petiion and described in he policy sued on, defendant purchased 
said real estate for the purpose and with the intention of burning said property and 
collecting from this defendant and other insurance companies a very large amount 
of money in excess of the actual value of the property, and that this intention and 
purpose of plaintiff was to burn both elevators, and compel the insurance companies 
to pay therefor a sum of money very largely in excess of the value of said property, 
and defendant states that the plaintiff did procure policies amounting to $4,000 on 
the property described in this petition and in the policy sued on, making the total sum 
of $9,000 insurance upon buildings located upon real estate costing $1,750; and 
that on the other elevator located in the immediate vicinity plaintiff procured a 
policy of insurance amounting to $6,000, and that defendant states that, shortly after 
the fire which destroyed elevator described in plaintiff's petition, the other elevator 
was burned by plaintiff, but that prior to the burning of said elevator plaintiff pre- 
tended to convey the real estate upon which it was located to a son or nephew, 
but that said conveyance was without consideration, and that the said son or nephew 
to whom said property was pretended to have been conveyed was a party to the 
intention and purpose of the plaintiff to burn said elevators for the purpose of 
collecting insurance very largely in excess of the actual value thereof. 

“By reason of the aforesaid fraud in obtaining the policy sued on, the same 
was void from the date of its issue, and defendant tenders to plaintiff the amount 
of the premium paid therefor, to wit, $26.40, and now pays the same into court for 
the use of the plaintiff.” 

Further answering, defendant makes general denial. The reply is a general 
denial. Upon the issues thus made, the cause was tried to a jury, resulting in 
the following verdict: 

“We, the jury, find the issues in favor of the plaintiff, and assess the amount 
of his recovery under said policy in the sum of $2,142.50, and we further assess the 
amount of his damages for vexatious delay, in the sum of $200, and we further 
assess the sum of $ as attorney fees. $200. 

“[Signed] Frank J. Hern, Foreman.” 

Judgment on said verdict was accordingly entered. A motion for a new trial was 
ineffectual, and defendant has appealed. 

[1] The first matter presented for our consideration is plaintiff's motion to 
affirm the judgment upon the ground that the abstract of the record “fails to set 
forth so much of the record as is necessary to a full understanding of all the 
questions presented to this court for decision, as required by rule 15 of this court. 

Defendant in its brief, under points and authorities, raises only three questions, 
to wit: (1) Alleged fraud in the procurement of insurance grossly in excess of the 
actual value of the property, and that as a matter of law the court should have 
given a peremptory instruction to find for defendant; (2) that the court erred in 
refusing defendant’s instruction submitting to the jury the question of fraud in 
procuring the insurance; and (3) that the court erred in instructing the jury upon 
the question of vexatious refusal to pay and attorney’s fee. i 

An examination of the abstract furnished by defendant shows that all the evi- 
dence introduced at the trial is not included therein, but the record presented is 
sufficient to furnish the court with a fairly clear understanding of the case. Further- 
more, plaintiff, in an additional abstract, has furnished us with the evidence omitted 
from defendant’s abstract. In this situation, the motion to affirm the judgment 1s 


overruled. 
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_ [2] As to the point raised that the court should have given the peremptory 
instruction to find for defendant and the argument that, inasmuch as plaintiff knew 
that the actual cash value of the elevator insured was less than $2,000, and that 
he procured $9,000 on the same, that the procurement of insurance grossly in excess 
of the value of the property was in itself a fraud upon the company, it is noted there 
is evidence in the record tending to show that the elevator was worth little in 
excess of $2,000, and, if this were the fact, the elevator was grossly over-insured. 
The record shows that the policy sued on expressly permits additional insurance. 

The same question arose in the case of Hayward v. Fidelity-Pheenix Fire Ins. 
Co., 285 S. W. 144, decided by this court at this term, and not yet [officially] pub- 
lished. That suit involved another policy of $2,000 upon the same property, and 
is based upon the identical loss involved herein. In discussing this point, the opinion 
reads as follows: 

“Policies of this kind sometimes contain a stipulation that it should be void if 
additional insurance is procured on the property without insurer’s consent. A pro- 
vision of this character is inserted upon the assumption that the insured will be 
less careful to protect his property from loss in proportion to the amount his insur- 
ance is increased, but it is held that a policy containing no such stipulation is not 
invalidated by the procuring of such insurance. 26 C. J. 256. 

“Here the policy expressly permits additional insurance. If defendant’s con- 
tention that the elevator was only worth $2,250 is correct, it had already overinsured 
the property, for the reason that it carried on it $5,000 in insurance. In addition 
to overinsuring the property, it permitted other insurance, which, in effect, con- 
stituted an invitation to plaintiff to take out additional insurance. It did not seem 
to be vitally interested in the question of overinsurance. The practice of insurance 
companies holding out a bait to property owners by overinsuring their property, and, 
when a loss occurred, claiming that the property was not worth the amount of the 
insurance, to the great disappointment of the insured, after thus appealing to his 
avarice, result in the enactment in this state of the valued policy law. Section 6239, 
R. S. 1919. This statute was enacted to advise insurance companies in advance 
that they would be held to the value aout upon when the manner _— bsg 
and was plainly for the purpose of discouraging overinsurance and destruction 
property oy the insured. Daggs v. Ins. Co., 136 Mo. 382, 394, 395, 38 S. W. 85, 
35 L. R. A. 227, 58 Am. St. Rep. 638. The practice of insurance companies in 
grossly overinsuring property, as there is much evidence to show was done in this 
case, has resulted in such a huge fire loss in this country as to amount almost to a 
national dis grace. The fact that the practice continues, notwithstanding the enactment 
of the statute, suggests that the companies do not ultimately ‘stand these losses, but 
that hey are refleced in he cos of insurance o policy holders. 

In that case defendant is held to be estopped to deny that the elevator was 
worth at least $5,000, the amount of insurance it carried upon it, and, owing to the 
fact that it agreed that unlimited additional insurance might be taken out on the 
building, it is estopped to deny that the property was excessively insured, conceding 
that such a defense would be a valid one where the policy merely says nothing 
about additional insurance. Section 6230, R. S. 1919. : ‘ : 

Thus it will be seen that the valued policy statute determines this question 
against defendant’s contention. This ruling covers the charge of error in the 
refusal of the court to give certain instructions offered by defendant bearing upon 
the value of the property. Vaere our —e in the Hayward Case, these instructions 
were erroneous and were properly refused. ; ; 

With the exception bf the penalty for vexatious delay and attorney’s fe, 
allowed by the verdict and judgment, the opinion in the Hayward Case covers a 
points raised herein, and it would serve no useful purpose to repeat the — 
here. If further light is desired on this question, see Farber v. Ins. Co., to a 
App. 307, 331, 177 S. W. 675 Andrews v. Ins. Ass’n (Mo. App.) oe Ss. ioe 
716; Johnson v. Ins. Co. (Mo. App.) 205 S. W. 226, 229. In view of t ae - 
of the valued policy statute, the court committed no error in refusing to submit to the 
jury defendant’s instruction on the question of fraud in procuring the ng on ng 

~ [3] We come now to defendant’s third and last point, to wit, pss ee court = 
in instructing the jury upon the question of defendant’s vexatious re ue Ay a = 
attorney’s fee. In view of defendant’s testimony on the issue of soe a a tea 
to be raised in the answer, and of the further fact that os c “— _ 
attempted to prove plaintiff had burned his elevator, we think : eee 
vexatious delay and attorney’s fee was properly submitted. Counsel for 
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in his brief frankly admits that “it is entirely true that the defendants were unable 
to produce any evidence to the effect that the plaintiff furnished the Wabash elevator.” 
eens oe — = sae ae the policy. Non-Royalty Shoe Co. 
v. Assur. Co., 2 oO. , . W. 37, 42; Cooper v. ; és . App. 
366, 253 SW. 46s. ; per v. Ins. Co., 212 Mo. App 
Finding no reversible error of record, the judgment is affirmed. 
Bland, J., concurs; Trimble, P. J., absent. 


FISHER v. PHCENIX ASSUR. CO. OF LONDON. (No. 84.) 
(Court of Errors and Appeals of New Jersey, Oct. 19, 1926.) 

134 Atlantic Reporter, 861. 

(Syllabus by the Court.) 
INSURANCE—PROVISION THAT COMPANY SHOULD NOT BE LI- 
ABLE TO GREATER EXTENT THAN AMOUNT INSURED FOR TO 
WHOLE INSURANCE ENTITLED INSURER TO PRORATE WITH 
ANOTHER POLICY IN NAME OF FORMER OWNER, ALTHOUGH, 
FOR LACK OF PROPER TRANSFER, SUCH OTHER INSURANCE 
WAS NOT AVAILABLE TO HOLDERS OF POLICY IN QUESTION. 
A prorating clause in a fire insurance policy, reading, “This company shall not 

be liable under this policy for a greater proportion of any loss by and expense of 
removal from premises endangered by fire than the amount hereby insured shall bear 
to the whole insurance, whether valid or not, or by solvent or insolvent insurers, 
covering such property,” held to entitle the insurer to prorate with another policy 
covering the same property, but in the name of a former owner, never formally 
cancelled, although for lack of proper transfer such other insurance was not available 
to the holders of the policy now in suit. 


(For other cases, see Insurance, Dec. Dig., § 504.) 


2. INSURANCE—POLICY HOLDERS, WHO PROVED LOSS BASED ON 
PRORATING WITH ANOTHER POLICY ON WHICH THEY WERE 
NOT ENTITLED TO COLLECT, AND ACCEPTED DRAFT ON SUCH 
BASIS, WERE NOT ENTITLED TO CLAIM MORE THAN SUCH 
DRAFT, THOUGH IT WAS TENDERED BACK BEFORE SUIT. 

The holders of the policy in suit having made proof of loss based on prorating 
with another policy, on which they were not entitled to collect, and having accepted 
the draft of the defendant company on that basis, they are not entitled to claim more 
than the amount of such draft, although it was not cashed, and was tendered back 
to the company after some months had elapsed and as a preliminary to the present 
suit. 

(For other cases, see Insurance, Dec. Dig., § 579.) 

Appeal from Supreme Court. 

Action by Lloyd Fisher against the Phoenix Assurance Company of London. 
From a judgment for defendant, plaintiff appeals. Affirmed. eae 

Appeal from a judgment of the Supreme Court, Hunterdon County circuit, in 
which Judge Jess, sitting without a joy filed the following opinion: : 

{"% jury having been waived, this case was submitted to the court for deci- 
sion on an agreed state of facts and briefs on the law. The question to be decided 
is whether the defendant is liable to the plaintiff under a policy of fire insurance 
for the whole amount of a loss suffered by the plaintiff’s assignors, or whether its 
liability is limited to a proportionate part of the loss, by virtue of a prorating pro- 
vision in its policy. 

“The facts, os stipulated, are that on the 24th day of July, 1923, George E. 
Bergkamp & Son, Inc., obtained from the Stuyvesant Insurance Company a three- 
year fire insurance policy for $5,000, covering property then owned by the Bergkamp 
corporation. The policy was in the usual New Jersey standard form, and contained 
a mortgage clause in favor of the Fidelity Title & Mortgage Company of Ridge- 
wood, N. J. The policy was delivered to the mortgagee and remained in its posses- 
sion until after the fire on the 17th of June, 1924, which fire gave rise to the ques- 
tions here involved. This policy contained the following stipulation: ‘This entire 
policy, unless otherwise provided by agreement indorsed hereon or added hereto, shall 
be void * * * if any change other than by the death of an insured take place 
in the interest, title, or possession of the subject of insurance, * © or if this 


policy be assigned before a loss.’ 
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“On or about December 15, 1923, the property insured was sold to Harvey and 
Elizabeth Hoyt. On the 18th day of January following, the new owners secured a 
$6,000 fire policy on the property from the Phoenix Assurance Company, Limited, of 
London. This policy contained the following provision: ‘This company shall not be 
liable under this policy for a greater proportion of any loss by and expense of re- 
moval from premises endangered by fire than the amount hereby insured shall bear 
to the whole insurance, whether valid or not, or by solvent or insolvent insurers, 
covering such property.’ 

“A few weeks thereafter application was made to the mortgagee for a guarantee 
of title. This was the first knowledge the mortgagee had of the change of owner- 
ship. The mortgagee immediately wrote to the agent of the Stuyvesant Insurance 
Company, who had countersigned the original Stuyvesant policy, notifying the agent 
of the change of ownership and requesting that an indorsement be sent to the office of 
the mortgagee, to be attached to the original policy to protect the new owner and 
the mortgagee. Neither the mortgagee nor the owner ever received any acknowledg- 
ment from the Stuyvesant Company, or from any of its agents, of the receipt of the 
mortgagee’s letter, and there was never added to the Stuyvesant policy any indorse- 
ment showing change of ownership. 

“The Stuyvesant Company claims that the first knowledge it had of the change 
of ownership was when the proof of loss was submitted by the mortgagee, following 
the fire of June 17, 1924. Neither the seller nor the purchasers of the property 
have any memorandum as to the passing of title, Mr. Hoyt is under the impression 
that he made an allowance to Mr. Bergkamp for the unearned premium on the Stuy- 
vesant policy. 

“On or about September 15, 1924, Harvey and Elizabeth Hoyt prepared and 
executed a properly drawn proof of loss, addressed to the defendant, the Phoenix 
Insurance Company, Limited, in which the whole damage was stated to be $3,123.66, 
and in which the loss was apportioned as follows: The Phcenix Insurance Company, 
Limited, $2,104.44; the Stuyvesant Insurance Company, $722. (The amount of the 
loss apportioned to the defendant, as stated in the stipulation, namely, $2,104.44, ob- 
viously was a typewriting error, since it is conceded by the parties, and the other 
evidence shows, that this sum should be $2,401.44.) The proof of loss was approved 
by an officer of the defendant company on September 22, 1924. A draft as of that 
date for $2,401.44 was tendered to and accepted by the insured. 

“On October 1, 1924, the insured executed and submitted to the defendant a new 
proof of loss, alleging the loss to be $3,123.66, and claiming the whole amount thereof 
from the defendant, not giving credit for any pro rata share against the Stuyvesant 
Company. On April 29, 1925, the attorney for the insured wrote the defendant that 
he was instituting suit against it, and accordingly was returning the draft. This 
company has not paid, and denies liability for, any claim under its policy. 

“The insured have assigned their rights under the Phcenix policy to the plaintiff 
in this suit. The plaintiff insists that the defendant is liable for the whole amount 
of the damage done to the property in question. The defendant seeks to limit the 
liability to a pro rata share of the total loss. The plaintiff relies upon the provi- 
sion in the Stuyvesant policy that* the entire policy, unless otherwise by agreement 
indorsed therein or added thereto, should be void if any change other than by the 
death of the insured should take place in the interest, title, or possession of the sub- 
ject of insurance. Ee 

“The plaintiff’s claim thus is predicated upon the proposition that the Stuyvesant 
policy was rendered absolutely void by the change in the ownership of the property 
without the insurer’s consent indorsed upon or annexed to the policy, and that conse- 
quently there can be no prorating with that policy. The Stuyvesant Company is not 
a party to this action, and therefore its liability, if any, to the plaintiff on its policy, 
cannot be determined in this proceeding, so as to be bindng ether upon that company 
or the plaintiff. L é 

“Assuming that the Stuyvesant Company could successfully resist enforcement 
of its policy by the plaintiff on the ground that the placing of other insurance upon 
the property without its consent, manifested in accordance with the provisions of its 
contract, voided the policy, I am not permitted to hold as a matter of law, that that 
would be the result, when to do so would require me to resolve every issue of fact 
in favor of the company, in the absence of such disclosure of the facts as could only 
be obtained by litigating the questions involved. 
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“In the case of Plockzek v. St. Paul Fire & Marine Insurance Co. (N. J. Ch.) 
91 A. 812, Vice Chancellor Howell held that a provision similar to that in the Stuy- 
vesant policy must be enforced, unless there is evidence that it has been waived by 
the insurer. He found no evidence of waiver in that case, but stated that in a given 
case the facts might warrant the conclusion of a waiver. 

“The validity or invalidity of the Stuyvesant policy is not, however, the con- 
trolling factor in this case. The plaintiff here seeks to hold the defendant liable 
under its policy for the whole amount of the loss resulting to the plaintiff’s assignors. 
The defendant’s liability is to be determined by reference to its contract of in- 
surance. This contract provided that the company should not be liable for a greater 
proportion of any loss than the amount insured by its policy should bear to the whole 
insurance, whether valid or not, covering the property in question. 

“It will, of course, be conceded that under this provision the defendant would be 
entitled to prorate the loss with the Stuyvesant Company, if that company’s policy 
is a valid obligation enforceable against it. The limiting of the liability of the in- 
surer for any loss to its proportional share of the whole insurance is explicitly ex- 
pressed in the prorating provision. That this liability shall thus be limited, without 
regard to the validity of other insurance, seems to be expressed with equal clearness 
and conclusiveness. The clause ‘whether valid or not’ plainly imports a purpose to 
exclude from the scope of the prorating provision any question as to the liability 
of other insurers on the same property. 

“As was said by the United States Supreme Court with respect to another pro- 
vision of a fire insurance contract: “This clause, as a known part of the stipulations 
of the policy, ought to receive a fair and reasonable interpretation, according to its 
obvious import.’ Carpenter v. Providence Washington Insurance Co., 16 Pet. 495, 
10 L. Ed. 1044. 

“It is true that there has been a conflict of judicial opinion as to the effect to be 
given provisions in fire policies somewhat analogous to that under consideration. 
Some of this contrariety of view has been due to the special facts in given cases, or 
to the varying terms of the insurance contracts subject to review. When the test 
has been the meaning to be attributed to provisions essentially similar to that in the 
prorating stipulation of the defendant’s policy, the weight of authority is that they 
must be interpreted according to their plain purpose. 

“The stipulation inserted in a fire policy by which the insurer is liable only for 
its pro rata share of the loss, whether other insurance is valid or not, was devised 
to obviate the difficulty arising out of a determination as to the validity of such 
other insurance. 19 Cyc. 841. In the case of Jersey City Insurance Co. v. Nichol, 
35 N. J. Eq. 291, 40 Am. Rep. 625, the Court of Errors and Appeals held that, where 
a second policy by its express terms was coid at the time it was executed, there 
could be no apportionment of loss on that and a prior valid policy. The rule was 
stated in the syllabus of the opinion to be that, where an apportionment of loss is 
provided for in a policy, this can only be construed to apply to other insurance valid 
in its inception. 

“The prorating provision of the policy before the court in that case did not 
contain the stipulation that the provision shoukl be binding whether the other 
insurance was valid or not. The court, therefore, had no occasion to construe the 
effect of such a stipulation. All that the court held was that an attempt to insure, 
which did not eventuate in a valid contract of insurance, afforded no basis upon 
which to limit the liability under a prior valid policy to its proportionate share of 
the loss. In the case sub judice, the insurance with which the defendant seeks to 
prorate the loss was unquestionably valid at its inception, and probably continued 
to be valid so far as the interests of the mortgagee are concerned. 

“If the facts and the prorating provision of the policy in Jersey City Insurance 
Co. v. Nichol had been similar to those appearing in the case here under consideration. 
it is fairly deducible from the opinion that the right of apportionment would have 
been sustained in the case cited. In Cassity v. New Orleans Insurance Association, 
65 Miss. 49, 3 So. 138, the association issued a policy in which it was provided 
that the assured should not be entitled to recover any greater proportion of the loss 
or damage than the amount thereby insured bore to the whole sum insured ‘without 
regard to the solvency or liability of other insurers.’ At the time of taking out 
this policy, the assured had another policy on the same goods in the Mississippi 
Home Insurance Company, in which there was a provision that the policy should he 
void if other insurance should be obtained without the consent of the said company. 
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The plaintiff failed to notify the Home Company of the later insurance, and the 
Home Company repudiated all liability on the ground that it had not consented to 
the additional insurance. It was contended that the Home policy, having become 
forfeited, was no longer any insurance, and was to be excluded as a factor in 
determining the extent of defendant's liability. 

“The Supreme Court of Mississippi, in this case, held that plaintiff’s claim could 
not prevail, and said: “We cannot, in applying the rule which construes the instru- 
ment most strongly against the insurer, close our eyes to the manifest purpose of the 
clause, and so refine upon language as to defeat the object sought to be accom- 
plished.’ Similarly the Supreme Court of Michigan, in a majority opinion written 
by Chief Justice Cooley, held that the stipulation in a fire insurance policy that, in 
adjusting a loss, other existing policies should be taken into account, even though 
forfeited, to be a competent provision, and not unreasonable; its purpose being to 
protect the company against the necessity of contesting with the insured any quesion of 
the validity of the other insurance. Liverpool, London & Globe Insurance Co. v. 
Verdier, 35 Mich. 295. 

“In the case of London & L. Fire Insurance Co. v. Turnbull, 86 Ky. 230, 
5 S. W. 542, the Kentucky Court of Appeals held that, where the policy provides 
for prorating the loss with other insurance, whether the same is valid or invalid, 
the insured is bound by its terms. A similar opinion was expressed by the Supreme 
Court of Indiana in Phenix Insurance Co. v. Lamar, 106 Ind. 513, 7 N. E. 241, 
55 Am. Rep. 764. In that case the court held that the contract is that other insurance, 
whether valid or not, taken without the written onsent of the insurance company, 
should not be the subject of future contest. Such a sipulation is not against public 
policy. It is to have effect in accordance with its plain and obvious meaning. 

“The Supreme Court of South Carolina held that, though the issuance of a policy 
by the defendant insurance company rendered other insurance voidable, yet the 
defendant was liable only for a proportionate part of the loss under the policy 
thus limiting liability, whether the other insurance was valid or not. Gandy v. 
Orient Insurance Co., 52 S. C. 224, 29 S. E. 655. In the case of Continental Insur- 
ance Co. v. Hulman & Cox, 92 Ill. 145, 34 Am. Rep. 122, the Supreme Court of 
Illinois expressed the opinion that the words used in a fire insurance policy in 
referring to other insurance, ‘whether valid or not,’ were inserted to prevent any 
controversy as to the validity of other insurance and are-not to be disregarded 

“Under a policy containing a provision that the insurer shall not be liable there- 
under for a greater proportion of the loss ‘than the amount hereby insured shall 
bear to the whole insurance, whether valid or invalid, it was held that the insurer 
was liable for ®nly such proportion of the loss where the insured had other insurance 
on the same property under a policy issued by another company which was invalid 
because he was not ‘the sole and unconditional owner’ of the property. Bateman 
v. Lumbermen’s Insurance Co., 189 Pa. St. 465, 42 A. 184. The rules seems to be 
the same in New York. In Rickerson v. German-American Insurance Co., 6 App. 
Div. 550, 39 N. Y. S. 547, it was decided that, where two policies of imsurance 
upon the same property are concurrent and contain a contribution clause, the clause 
should be enforced in favor of one of the insurance companies, although the other 
may escape liability ; the company held liable should not be charged with any greater 
liability than its proportionate amount of a loss which it contracted to pay. 

“The fact that the other insurance in the case sub judice was not issued to 
the plaintiff's assignors, but to their predecessors in title, does not alter the rule 
which is to be adduced from the cases cited. The provision in plaintiff’s policy is 
that the defendant shall prorate with other insurance covering the same property. 
The right of the insurer to apportion the liability is not limited to insurance issued 
to the assured. “The Stuyvesant policy admittedly was on the same property as that 
covered by defendant’s policy. It was therefore within the purview of the clause 
limiting liability. 


“Nor is this a case where the other insurance existed without the knowledge 


or consent of the assured. One of the owners of the property thinks that in the 
settlement with the previous owner he made an allowance for the premium - 
the existing policy. In any event, after the fire the plaintiff's satianaes Sone 
the existence of the prior policy, and in their formal proof of loss ear under 
that policy that proportion of the loss the Stuyvesant Company had contracte i pay. 
[2] “The defendant is entitled to prevail also, in its second ony that an 
adjustment of the loss between the plaintiff's assignors and the defendant was 
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arrived at, which is conclusive against the plaintiff's present claim. The fire which 
gave rise to the loss occurred on June 17, 1924. On August 19, 1924, the Stuyvesant 
Company by letter advised the insured that the company disavowed liability on its 
policy. On September 15, 1924, the insured executed a proof of loss, in which the 
whole damage was stated to be $3,123.66, and in which the insured claimed of the 
defendant company under its policy, the sum of $2,401.44. A draft for the amount, 
dated September 22, 1924, was tendered to and accepted by the insured. 

At the time of this adjustment, the insured knew that the Stuyvesant Cumpany 
denied liability on its policy, and notwithstanding that knowledge, claimed from the 
defendant only such proportion of the loss as the amount of defendant’s policy bore 
to the whole insurance, including the amount insured by the Stuyvesant policy. 
The pro rata share of the loss thus agreed upon was paid to and, as expressly 
stated in the stipulation, accepted by the insured. Any right which the insured may 
have had to recover their whole loss from the defendant was surrendered when, 
with full knowledge of the situation, they agreed to accept, and in fact did accept, 
a lesser sum in settlement of their claim. Weir v. Allen, 89 N. J. Law, 597, 99 A. 
328; Worcester Loom Co. v. Heald, 78 N. J. Law, 173, 72 A. 421; Trenton St. Ry. 
Co. v. Lawlor, 74 N. J. Eq. 828, 71 A. 234, 74 A. 668; Dobbs v. New Amsterdam 
Casualty Co., 2 N. J. Misc. R. 649; North v. Jersey Knitting Mills, 98 N. J. Law, 
157, 159, 118 A. 840. 

“I find that the prorating provision in the policy sued on must be given eftect, 
according to its plain terms, as a part of the contract; that, under that provision, 
the defendant’s liability is $2,401.44; that the plaintiff’s assignors accepted a draft for 
that sum in satisfaction of their claim; and that the plaintiff in this suit is entitlea 
to recover only that amount.” 

Edward P. Johnson, of Somerville, for appellant. 

Chester W. Fairlie, of Newark, for respondent. 

Per Curiam. The judgment under review will be affirmed, for the reasons 
stated in the opinion of Judge Jess in the court below. 

For affirmance: The Chief Justice, Justices Trenchard, Parker, Minturn, Kalisch, 
Black, Katzenbach, and Campbell, and Judges White, Van Buskirk, McGlennon, Kays, 
and Hettfield. . 

For reversal: None. 


SULTAN v. LONDON ASSUR. CORPORATION er at. (No. 22) 
(Supreme Court of New Jersey. Nov. 16, 1926.) 
135 Atlantic Reporter 58. 
1, EVIDENCE. ; 

Generally, proper method of proving value of chattels is to show what they will 
bring, and by expert opinion if they have no market value. 

(For other cases, see Evidence, Dec. Dig. §§ 113[16], 525.) 

2. EVIDENCE. : ‘ 

In suit on insurance policies, evidence of price received for goods damaged in 
fire at public auction held admissible on question of value. 

(For other cases, see Evidence, Dec. Dig. § 113[14].) 

Suit by Hyman Sultan against the London Assurance Corporation and others. 
Verdict for plaintiff. On defendants’ rule to show cause. Rule discharged. 

Argued May term, 1926, before Gummere, C. J., and Trenchard and Minturn, JJ. 

Arthur T. Vanderbilt, of Newark, for the rule. 

Harry Heber and Maxwell A. Kraemer, both of Trenton, opposed. ‘ 

Per Curtam. The plaintiff brought this suit upon policies of insurance issued 
by the various defendant companies to recover for the loss sustained by him through 
the destruction by fire of the property covered by the policies. The trial resulted 
in a verdict in his favor, the amount awarded him by the jury being $21,170. s 

The first ground upon which we are asked to make this rule absolute is that it 
was established by the clear weight of the evidence that the plaintiff was guilty 
of fraud and false swearing with relation to the property insured both before and 
after the alleged loss, and that the verdict of the jury, which, by implication, holds 
the contrary should not be permitted to stand. Our examination of the testimony on 
this point leads us to the conclusion that the questions of fraud wer clearly for 
the determination of the jury, and that its finding is not so plainly againSt the weight 
of the evidence as to justify setting aside the verdict upon this ground. 
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[1,2] The second point urged for setting aside the verdict is that the trial 
court erred in admitting evidence concerning the price that the few goods which 
remained after the fire, but which were considerably damaged thereby, brought at 
a public auction sale. As a general rule, the proper method of proving the value of 
chattels is to show what they will bring as between a willing seller and a willing 
buyer, and, if they have no market value, then to prove what they are worth by the 
opinion of experts. But, as we see it, this rule has no application to a case like the 
present, for, manifestly, chattels injured or partially destroyed by fire can have no 
market value, and it would seem equally true that their value cannot be the subject 
of expert opinion, When such a situation is presented, we think that the price brought 
at a public sale is some slight evidence of the property so damaged. We conclude, 
therefore, that this second point is also without merit. 

The third and last point argued on behalf of the defendants is that the plaintiff 
failed to sustain by a preponderance of the evidence the value of the insured prop- 
erty and the extent of its damage by fire. Our examination of the testimony sent up 
with the rule leads us to the contrary conclusion, and, as a result of this conclusion, 
we consider that the suggestion of counsel that the verdict is excessive is without 
substance. 

The rule to show cause will be discharged. 


DOMAGALSKI yv. SPRINGFIELD FIRE & MARINE INS. CO. 


(Supreme Court, Appellate Division, Fourth Department. November 9, 1926.) 
218 New York Supplement 164, 

1, INSURANCE—INSURED, FRAUDULENTLY MISREPRESENTING 
QUANTITY OR VALUE OF PROPERTY LOST IN PROOF OF LOSS, 
HELD NOT ENTITLED TO RECOVER ANYTHING. 

Under provision making entire fire policy void for fraud or false swearing by 
insured before or after loss, insured, who in proof of loss fraudulently misrepresents 
quantity or value of property lost, is not entitled to recover anything. 

(For other cases see Insurance, Dec. Dig. § 553[1].) 


2. INSURANCE—FINDING THAT VALUE OF PROPERTY DESTROYED 
WAS ONLY 22 PER CENT. OF VALUE STATED IN PROOF OF 
LOSS HELD TO MAKE VERDICT FOR INSURED CONTRARY TO 
WEIGHT OF EVIDENCE, IN VIEW OF PROVISION INVALIDATING 
FIRE POLICY FOR FRAUD. ; 
Under provision making entire fire policy void for fraud or false swearing by 

insured before or after loss, jury’s finding that value of property destroyed was 

only about 22 per cent. of value stated in proof of loss, in connection with evidence. 
made verdict for insured for such value contrary to weight of evidence. 


(For other cases, see Insurance, Dec. Dig. § 670.) 


Appeal from Trial Term, Niagara County. | : : 

Action by Joseph Domagalski against the Springfield Fire & Marine Insurance 
Company. From a judgment for plaintiff for $782.66 damages, and from an order 
denying defendant’s motion for a new trial, defendant appeals. Reversed on the 
facts, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Sears, Crouch, and Taylor, JJ. 

Shire & Jellinek, of Buffalo (James M. H. Wallace, Cleveland Pond, and 
Joseph Swart, all of Buffalo, of counsel, for appellant. : 

H. A. Constantine, of Niagara Falls (Glenn A. Stockwell, of Niagara Falls, of 
counsel, for respondent. cod tas : , 

Huss, P. J. The plaintiff, before and at the time in question, was a tailor. He 
occupied a shop in Niagara Falls, consisting of one room, about 19 feet square. 
All work was done in that room. It also contained his show cases, shelving, and 
stock. He carried insurance upon his on ane supplies ——— to $15,000. It 
7 i ifferent companies, which wrote concurrent policies. | 3 
ee ae ee of Shenae 14, 1922, a fire occurred in the plaintiff’s shop, which 
caused a damage to his stock. The defendant and the other insurance companies 
interested declined to pay the loss claimed by the plaintiff. The answer of ’ 
defendant alleges that the plaintiff fraudulently caused the fire, that he fraudulently 
overstated the quantity of property destroyed and the amount of his loss, and that 


he failed to appoint an appraiser as required by the policy. In the proof of loss 
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the plaintiff stated that the value of the property covered by the policy was, at the 
time of the fire, $24,361.10, and the true loss and damage was $22,761.10. He so 
testified at the trial. The learned trial justice submitted to. the jury the three 
defenses pleaded by the defendant. The jury found a verdict in favor of the plaintiff, 
which established the plaintiff's loss at $5,000, or $17,761.10 less than stated in the 
proof of loss and testified to by the plaintiff upon the trial. 

_ The plaintiff did not keep books of account. He did not keep a bank account. 
Upon the trial he could not produce bills for most of the goods which he claimed 
to have lost. He could not tell of whom he purchased most of them. He did not 
have an inventory of his stock. He claimed that ‘he had taken one before the fire, 
and carried it in his pocket until it became worn and dirty, and that he threw it 
away after the fire; but he testified that a paper produced was a copy made after 
the fire. The fire did not entirely destroy the cloth in stock, but damaged it. 
Five days after the fire the plaintiff pointed out the cloth to the defendant’s 
adjuster, and stated that there were 800 yards. The proof of loss stated that there 
were 3,895 yards in the stock. Upon the trial the plaintiff contended that the 
difference of 3,095 yards had been lost or stolen since the fire. 

Disinterested witnesses, including the chief of the fire department, testified that 
there were four separate fires in the building on three separate floors, starting from 
the basement. Cloths saturated with kerosene were found in different places in 
the building. ‘The plaintiff testified that he did not set the fires, and attempted 
to explain the difference in the amount of cloth in the store after the fire and the 
amount claimed to have been there as stated in the proof of loss. The jury found 
in his favor, after reducing the amount claimed to have been lost over 78 per cent. 

The policy in question, a New York standard policy, contained the following 
provision : 

“This entire policy shall be void * * * in case of any fraud or false swearing 
by the insured touching any matter relating to this insurance or the subject thereof, 
whether before or after a loss.” 

[1] This clause of the policy makes clear that the general rule of insurance 
law, requiring good faith and fair dealing, applies to fraudulent statements and 
false swearing made by an assured after a loss. Courts have been assiduous to 
prevent the use of the clause to bar a recovery where the alleged fraud or false 
swearing was not intentional, or the false statements were matters of opinion honestly, 
although mistakenly held by the assured. On the other hand, they have not 
hesitated to hold that a recovery would not be permitted, if it clearly appeared that 
the assured had intentionally made false and fraudulent statements or intentionally 
sworn falsely. Under such circumstances it has been held that the assured was 
barred from recovering by the terms of the policy. 

Juries are prone to disregard a defense based on the clause in question, and no 
doubt justify such action on the ground that the insurance company will not be 
injured if the verdict does not exceed the amount of the actual damage suffered. 
There is no justification in law for such conduct. When the insurance company 
establishes that the statements made were relevant, material, and intentionally 
false, it has established its defense. It is not required to assume the burden of 
convincing a jury that it has been injured by such statements. If it appears that 
a plaintiff has wilfully and fraudulently placed in the proofs of loss a statement 
of property lost which he did not possess, or has placed a false and fraudulent 
value upon the articles which he did own, he is not entitled to recover anything. 
Clement on Fire Insurance as a Valid Contract, rule 20, p. 285; 26 Corpus Juris, 
p. 383; Furlong v. Agricultural Insurance Co., 18 N. Y. S. 844;' Claflin v. Common- 
wealth Insurance Co., 110 U. S. 81, 3 S. Ct. 507, 28 L. Ed. 76; Sternfield v. Park 
Insurance Co., 50 Hun, 262, 2 N. Y. S. 766; Anibal v. Insurance Co. of North 
America, 84 App. Div. 634, 82 N. Y. S. 600. 

[2] The learned trial court correctly stated to the jury the rules of law 
applicable. The finding of the jury that the value of the property insured was 
only about 22 per cent. of the value stated in the proof of loss created a very — 
presumption that the statement of the value and quantity of goods comet in f rs 
proof of loss was false and fraudulent. That finding, in connection with the evide 


1 Reported in full in the N. Y. Supplement; not reported in full in 54 Hun, 632. 
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in the case, makes the verdict of the jury contrary to the weight of the evidence. 
Furlong v. Agricultural Insurance Co., supra. 

The judgment and order should be reversed on the facts and a new trial granted, 
with costs to the appellant to abide the event. All concur. 


° 

SIEBROS FINANCE CORPORATION v. FIRE ASS’N OF PHILADELPHIA, 

(Supreme Court, New York County, Special: Term, Part 3. November 18, 1926.) 

218 New York Supplement 221. 

1. INSURANCE—THAT ESTIMATE OF DAMAGES BY INSURER’S AP- 
PRAISER WAS MUCH LESS THAN CLAIM IN PROOF OF LOSS 
HELD NOT EVIDENCE OF FRAUD OR FALSE SWEARING INVALI- 
DATING POLICY. 

That estimate of fire damages by insurer’s appraiser was much less than amount 
claimed in proofs of loss held not of itself evidence of fraud or false swearing within 
provision invalidating fire policy for insured’s fraud or false swearing before or 
after loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3]). 

2. INSURANCE. : 

Requirement of fire policy that proofs of loss be furnished by insured must be 
liberally construed in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3]). 

3. INSURANCE. ; 

Language of insurance policy is to be construed most favorably to assured. 

(For other cases, see Insurance, Dec. Dig. § 146[3]). 

4. INSURANCE—FIRE POLICY RIDER RECITING THAT “EXISTENCE 
OF A CHATTEL MORTGAGE” SHALL NOT INVALIDATE POLICY 
HELD TO PERMIT MORE THAN ONE CHATTEL MORTGAGE. 

Rider attached to fire policy, reciting that “existence of a chattel mortgage” shall 
not invalidate policy, being grant of power to avoid operation of policy provision 
relieving company from liability in case of incumbrances unless otherwise agreed in 
writing added to policy, held to permit more than one chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 283[1]). 


Action by the Siebros Finance Corporation against the Fire Association of Phila- 
delphia. On plaintiff’s motion for summary judgment under Rules of Civil Practice, 
rule 113. Motion granted. 

Israel Siegel, of New York City, for the motion. 

Fox, Weller & Wintner, of New York City, opposed. 

Levy, J. [1] This is a motion for summary judgment under rule 113 of the 
Rules of Civil Practice. Plaintiff was the mortgagee under a chattel mortgage in 
the sum of $4,000 executed by Eastern Sweater Mills, Inc., to whom defendant issued 
a policy of fire insurance in said sum, covering the chattels included in the mortgage. 
The policy bore an indorsement to the effect that the loss, if any, was payable to 
the plaintiff. While the mortgage was still in force, and during the period covered 
by the policy, a fire occurred which partially destroyed the property covered by the 
mortgage. Plaintiff claims that the assured duly rendered proofs of loss to the 
defendant in accordance with the terms of the policy, and that the fire did not occur 
from any of the causes excepted therein. Accordingly, plaintiff urges that it is 
entitled to a judgment against the defendant in the sum of $4,000, and that it believes 
that there is no defense to the action. The answering affidavits allege that the assured, 
Eastern Sweater Mills, Inc., after the fire, filed a fraudulent proof of loss which 
avoided the policy. The provision which it is claimed was violated in this manner is: 

“This entire policy shall be void if the insured has concealed or misrepresented 
any material fact or circumstance concerning this insurance or the subject thereof; 
or in case of any fraud or false swearing by the insured, touching any matter relating 
to this insurance or the subject thereof, whether before or after a loss.” 

[2] In support of this contention defendant submits an affidavit by an appraiser 
whom it had requested to evaluate the damaged property. This contains the state- 
ment that the appraiser estimated the damage at $7,151.96. Merely because this esti- 
mate was between $5,000 and $6,000 less than the amount of loss claimed by the 
assured, defendant argues that the former has been guilty of fraud or false swearing; 
thus avoiding the policy. It must be obvious from a mere statement of the proposition 
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that even a wide difference of opinion as to value manifested in the estimate furnished 
by the assured as distinguished from that supplied by the appraiser fails of itself 
to constitute evidence of fraud or false swearing. Titus v. Glens Falls Ins. Co., 
81 N. Y. 410. Besides, the requirement that proofs of loss shall be furnished, unlike 
some of the other conditions in policies, must be on construed in favor of the 
assured. Glazer v. Home Ins. Co., 190 N. Y. 6, 82 727; McNally v. Phoenix 

Ins. Co., 137 N. Y. 389, 33 N. E. 475 ; Ei cure v. German American Ins. Co., 135 
Ay: 298, 31 N. E. 1015. It would seem to follow that no facts sufficient to entitle 
the insurer to defend on this score have been shown. 

[3,4] The second point urged in opposition is that, in addition to plaintiff’s mort- 
gage, there was another chattel mortgage on the identical property, and that therefore 
the defendant was not liable, in view of the provision of the policy that— 

“unless otherwise provided by agreement in writing added hereto, this company shall 
not be liable for loss or damage to any property insured hereunder while incumbered 
by a chattel mortgage. * * 

The only other agreement added to the policy was a rider reading as follows: 

“It is understood and agreed that the existence of a chattel mortgage or mortgage 
on machinery and fixtures item shall not invalidate this policy.” 

The contingency in this respect in the policy provided can properly be taken to 
mean the existence of but one mortgage or possibly more, and so with the rider, 
which must be read in precisely the same manner. This must be so, when we bear 
in mind the familiar rule that the language of a policy is to be construed most favor- 
ably to the assured. Had the insurer desired to limit its permission to but a single 
mortgage, it could easily have done so in clear and unambiguous language. The 
rider undoubtedly takes the place of the provision in the policy proper, and unques- 
tionably is a grant of the liberty to mortgage. Its fair intendment, therefore, is that 
the existence of chattel mortgages—two or even more—does not invalidate the policy. 

Accordingly the motion is granted. Submit order. 


BAILEY v. NIAGARA FIRE INS. CO. (No. 17332.) 
(Supreme Court of Oklahoma. Nov. 16, 1926.) 
250 Pacific Reporter 918. 
(Syllabus by the Court.) 

1. INSURANCE—QUESTION OF WAIVER OF CLAUSE OF FIRE POLICY 
SUSPENDING LIABILITY, WHILE NOTE FOR PREMIUM WAS PAST 
DUE HELD FOR JURY; VERDICT ADVERSE TO CLAIM THAT 
INSURER HAD WAIVED CLAUSE SUSPENDING LIABILITY FOR 
LOSS OCCURRING WHILE NOTE FOR PREMIUM WAS PAST DUE, 
REASONABLY SUPPORTED BY EVIDENCE, WILL NOT BE DIS- 
TURBED. 

Where a suit is brought on a policy of fire insurance alleged to cover certain 
property admittedly destroyed by fire, and which provides that the insurance com- 
pany shall not be liable for loss occasioned by fire which may occur while any note 
made for the premium on the policy is past due and unpaid, and where to defeat 
this defense the plaintiff asserts that the insurance company had waived this provi- 
sion, the question of whether it had waived the provision is a question of fact, which 
being determined adverse to the plaintiff by the jury under evidence reasonably sup- 
porting its findings, the judgment rendered on such verdict will not be disturbed 
by this court. 

(For other cases, see Insurance, Dec. Dig. § 668[15]). 

2. INSURANCE—SUBMISSION TO JURY WHETHER PROPERTY DE- 
STROYED WAS WITHIN ITEMS INSURED, ON CONFLICTING EVI- 
DENCE, EVIDENCE WAS NOT ERROR. 

Where there is an issue of fact raised by the pleadings, and evidence before the 
jury pro and con in relation thereto as to whether the property destroyed by fire is 
within the meaning of the items insured against loss by fire, it is not error under 
proper instruction to submit this question to the jury for its determination. 

(For other cases, see Insurance, Dec. Dig. § 668[10]). 


Appeal from Superior Court, Pottawatomie County; Leander G. Pitman, Judge. 

Action by W. E. Bailey against the Niagara Fire Insurance Company. From a 
judgment for defendant, plaintiff appeals. Affirmed. 

Saunders & Emerick, of Shawnee, for plaintiff in error. 
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Rittenhouse & Rittenhouse and Frank E. Lee, all of Oklahoma City, for de- 
fendant in error. 

Branson, V. C. J. [1] W. E. Bailey sued the Niagara Fire Insurance Company, 
a corporation. His cause of action was predicated upon a loss by fire of “certain 
grain and seeds, to wit, broom corn seed stored in an outhouse on his farm”; that in 
September, 1922, “in consideration of the payment by plaintiff to the defendant, the 
Niagara Fire Insurance Company of New York, the premium of $42 cash and the 
payment when due of installment notes for $168, due on the Ist day of October, 1923, 
1924, 1925, and 1926, said defendant * * * made its policy of insurance in writing 
insuring said grain and seed against loss from fire.” Plaintiff further pleads that on 
the 21st day of November, 1923, the said broom corn seed was destroyed by fire, 
resulting in a loss to the plaintiff of $2,300, the actual value of said broom corn seed; 
that the plaintiff notified the insurance company, which denied liability on the policy, 
wherefore the plaintiff demands judgment in said sum. 


Defendant insurance company answered the petition, denying each allegation 
except as admitted. The answer in substance pleaded that the defendant insurance 
company issued the policy for the consideration of $42 cash and the payment when 
due of installment notes of $168 on the dates pleaded by the plaintiff; that the policy 
was issued on the written application of plaintiff, the representations in which were 
agreed to be considered warranties; that the policy provided that, if any promissory 
note or installment given for the whole or any portion of the premium for any policy 
that may be issued on the application be not paid when due, the said policy shall be 
suspended, and of no force and effect, until such promissory note or installment is 
paid. The said policy contained this specific provision: 

“This company shall not be liable for any loss or damage that may occur to the 
property herein mentioned while any promissory note or obligation, or part thereof 
given for the premium remains past due and unpaid.” 

The policy further provides for its cancellation at the request of the insured 
and sets forth the method of cancellation. Further pleading, defendant says: 

“Defendant further alleges and states that the premium note of plaintiff herein- 
before referred to became due and payable as to the first installment thereof on the 
Ist day of October, 1923, and prior to the alleged loss and damage to the subject 
of said insurance by fire in plaintiff’s petition mentioned, and that said note was not 
paid at the maturity thereof, and that the time of payment thereof has not been 
extended and that said note and no part thereof has ever been paid and is wholly 
unpaid and unsatisfied, and that during such default in payment of said note and 
after the maturity thereof, and while said note was past due, said fire and loss and 
damage thereby in plaintiff’s petition mentioned happened.” 

Defendant further answers that it had not waived any of the conditions of the 
said notes, application, or policy. Defendant further pleaded that on the 3d day of 
October, 1923, and before the loss, plaintiff demanded by letter that said policy be 
canceled, and that said policy was canceled and of no force and effect at the time 
of the alleged loss. Further defendant pleaded that the said policy provided that no 
suit should be sustainable on the same, unless commenced within twelve months 
next after the fire. 


[2] In replying to the answer, the plaintiff denied the allegations thereof, and 
specifically pleaded that the defendant had waived the forfeiture clause contained in 
the policy, for the reason that, after the premium note described in defendant’s answer 
became due, defendant attempted to collect said premium from plaintiff, and informed 
plaintiff that, unless the note was paid, suit would be brought thereon. On these 
issues substantially as stated above the cause was tried to a jury, resulting in a verdict 
for the defendant. From the judgment in favor of the defendant entered on such 
verdict the plaintiff assigns as error the overruling of the motion for new trial, and 
that the court erred in giving this instruction: 


“The court instructs the jury that the policy of insurance sued upon by plaintiff 
in this action contains a provision that it insures the plaintiff in the amount of $1,700, 
‘on grain and seeds of all kinds while in dwelling, granaries, barns and cribs, and 
on grain only in stacks, shocks, or sacks, and on premises herein described.’ And in 
this connection you are instructed that the plaintiff contends that the broom corn, 
which he alleges was destroyed by fire while located in an outbuilding on his premises, 
was covered by this provision of the policy of insurance, and the defendant contends 
that said provision of said policy of insurance did not cover said broom corn, that 
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broom corn does not come within the description of either grain or seeds as sued on 
in said provision of said policy of insurance. 


“It will be your duty to determine from the evidence in this case whether or not 
the broom corn, as described by witnesses upon the witness stand, comes within the 
provision of the policy referred to covering grain and seeds. Unless you find from 
a preponderance of the evidence that said broom corn is included within the said 
provision of said policy, then your verdict should be for the defendant.” 


Further, that the court erred in ruling out legal evidence on behalf of the 
plaintiff, and that the court erred in submitting to the jury questions of law and con- 
struing the contract between the plaintiff and the defendant which was the subject- 
matter of this action. We shall go no further than the assignments of error go. 

[3] The third assignment goes to the ruling of the trial court on matters of 
evidence. There is no evidence admitted or tendered and rejected, either set out or 
discussed in the brief of the plaintiff in error and the alleged error of the trial court 
on which this assignment is predicated is considered waived. The fourth assignment 
charges in effect that the court submitted to the jury questions of law. From the 
brief of the plaintiff in error it appears that the plaintiff contends that a question of 
law was submitted to the jury in the instruction above quoted, for plaintiff says: 


“It will be noted from a reading of the petition * * * this action was 
brought for the destruction of broom corn seed by fire on the 21st day of November, 
1923; that the testimony of the witness Bailey * * * is to the effect that the 
broom corn had been permitted to ripen for seed purposes, and was stored in the 
outbuilding at the time of the fire; that there was around 600 bushels, of the value 
of $4.15 per bushel; that the court instructed the jury on this question in this lan- 


guage:” [Then follows the instructions above set out.] 


The contention of the plaintiff in brief is that the court should not have sub- 
mitted for the jury’s determination the question as to whether or not the article 
destroyed fell within the provisions of the policy insuring “grain and seeds.” 


It appears further from some of the evidence that what was actually destroyed 
by fire was broom corn, that the broom corn had been permitted to ripen, and had 
been cut and stacked in the outbuilding, for plaintiff said in reply to the question: 

“Q. Now, at the time loss occurred, what kind of property did you have in 
that storehouse? A. I had broom corn in there. 

“Q. Broom corn? A. Broom corn seed; yes. 

“Q. Was that threshed broom corn seed? A. No, sir. 

“QO. It was still in the head? A. Yes, sir. 

“Q. It was still in such shape that it could reasonably well be threshed? 
A. Yes, sir; it was cured and packed down solid.” 

From plaintiff’s witness Ross it appears: 

“Q. Now, do you know what is generally referred to when men, farmers, speak 
of broom corn seed—what they mean? A. Yes, sir. 

“Q. What do they mean? A. Just like corn or kaffir. 

“Q. They mean the threshed seed? A. Certainly, the threshed seed.” 

It is apparent that the trial court submitted to the jury the determination of 
whether or not the property destroyed fell within the policy under the rule often 
announced : 


“Where the question depends upon the evidence then the policy alone, and such 
evidence is conflicting or permits of different inferences, it is for the jury to deter- 
mine whether or not the property destroyed was the property covered by the policy, 
or whether certain property comes within the description in the policy.” 26 C. J. 558. 

We think the trial court committed no reversible error in submitting this ques- 
tion to the jury. 

While this disposes of all the assignments of error expressly made, it does not 
dispose of all which plaintiff suggests in his brief. The evidence, however, clearly 
shows that that part of the premium note due October 1, 1923, had not been paid on the 
date of the loss, to wit, November 21, 1923, and has not since been paid, and that 
the policy provided that no liability should exist in event and during the time such 
payment was delinquent. St. Paul Fire & Marine Insurance Company v. Cooper, 
25 Okl. 38, 105 P. 198; Shawnee Mutual Fire Insurance Company v. Cannedy, 36 
Okl. 733, 129 P. 865, 44 L. R. A. (N. S.) 376; Eikenberger v. Insurance Company 
of North America, 105 Kan. 675, 189 P. 139. 
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This court in a recent case not yet officially ne (Insurance Company of 
North America v. Renfro [No. 15 411] 247 P. 990) h 

“Where a fire insurance contract, covering farm aE issued as provided by 
section 6768, Comp. St. 1921, provides that the insurance company shall not be liable 
for losses occurring while the payment of the insurance premium note is in default, 
such provision is reasonable, and must be enforced according to its terms. 

“Where a fire insurance contract covering farm property, issued as provided by 
section 6768, Comp. Stats. 1921, provides that the insurance shall be suspended while 
payment of the promissory note given for the insurance premium is in default, but 
that payment of such past-due premium note shall revive the policy for the remainder 
of the original period of insurance, a fire loss occurring during the time the payment 
of the promissory note was in default does not constitute a liability against the 
insurance company.” 

The burden, therefore, shifted to the plaintiff to show that such conditions had 
been waived. A waiver arises from acts, words, or conduct on the part of the 
insurer, done or spoken with the knowledge of a previous condition, which amounts 
to a recognition of the policy as a valid and existing and continuing contract, or 
which are inconsistent with an intention to claim a forfeiture or which are such 
as to reasonably imply a purpose not to insist upon a forfeiture. 26 C. J. 283, 518. 
Gish v. Insurance Company of North America, 16 Okl. 59, 87 P. 869, 13 L. R. A. 
(N. S.) 826. On the question of whether or not this condition had been waived, the 
court instructed the jury, on which instructions no assignments of error are made. 
The conclusions of the jury under such instructions are reasonably supported by the 
evidence. 

The judgment of the trial court is affirmed. 

Nicholson, C.'J., and Mason, Phelps, Lester, Hunt, Riley, and Clark, JJ., concur. 


ORR et aL. v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 6052.) 
(Supreme Court of South Dakota. Nov. 20, 1926.) 
210 Northwestern Reporter 744 


1. INSURANCE—MAILING OF NOTICE OF SUSPENSION OF LIABILITY 
UNDER FIRE POLICY, UPON NONPAYMENT OF NOTE WITHIN 30 
DAYS, HELD INEFFECTIVE, IN VIEW OF POLICY PROVISIONS. 
Mailing of notice to effect that, if note given in payment of premium was not 

paid in 30 days, liability under fire policy would be suspended held not to release 

insurer from ‘liability, where policy contained no provision for forfeiture or sus- 
pension for nonpayment of note, it being immaterial that such a provision was con- 
tained in application where it was not attached to policy which manifested an intent 
to put the entire insurance contract into one instrument. 

(For other cases, see Insurance, Dec. Dig. § 349[3]). 
2. INSURANCE. 


Standard form fire policy evidences an infent to put entire insurance contract 
into one instrument in hands of insured. 


(For other cases, see Insurance, Dec. Dig. § 151[1]). 

3. INSURANCE—THERE BEING NO DEFAULT IN PAYMENT OF FIRE 
PREMIUM UNTIL AFTER DUE DATE OF NOTE, NOTICE OF LIA- 
BILITY UNDER POLICY HELD INEFFECTIVE. 

Notice given insured that liability under fire policy would be suspended, if note 
were not paid in 30 days, held ineffective where premium had been paid up to and 
beyond due date of note, Rev. Code 1919, § 9191, being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 360[1]). 

4. INSURANCE—TO CANCEL FIRE POLICY, INSURER MUST GIVE IN- 
SURED 5-DAYS’ NOTICE AND REFUND UNEARNED PREMIUM. 
(Rev. Code 1919, § 9199.) 

Under fire policy provision and in accordance with standard form policy pre- 
scribed by Rev. Code 1919, § 9199, insurer, to cancel policy, must give insured 5-days’ 
notice and refund unearned premium paid. 


(For other cases, see Insurance, Dec. Dig. § 229[1], 230). 
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5. INSURANCE—FIRE POLICY WILL BE CONSTRUED FAVORABLY 
TO INSURED TO ELIMINATE APPLICATION AS PART OF CON- 
TRACT, WHERE PROVISIONS ARE INCONSISTENT. 

Where fire policy sued on contained provision incorporating application into 
policy, but also contained provision that contract consisted of policy “together with 
such other provisions, agreements, or conditions, as may be indorsed hereon or added 
hereto,” application not being added, policy would be construed so as to eliminate 
application, such construction being most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3]). 

6. INSURANCE—SUBSTANTIAL PROOF OF FIRE LOSS HAVING BEEN 
ACCEPTED BY INSURER, FORMAL PROOF HELD WAIVED. 
Insurer, who treated statement of insured as proof of loss, denied liability, held 

estopped to object that requirement of giving formal proof f lss had not been com- 

plied with, especially where informality of proof had not prejudiced it. 

(For other cases, see Insurance, Dec. Dig. § 558[1]). 


Appeal from Circuit Court, Jerauld County; Frank B. Smith, Judge. 

Action by E. B. Orr and another against the National Fire Insurance Company 
of Hartford, Conn. From a judgment for plaintiffs, defendant appeals. Affirmed. 

Cherry & Davenport, of Sioux Falls, for appellant. 

Gardner & Churchill, of Huron, and Charles R. Hatch, of Wessington Springs, 
for respondents. 

Po.tey, J. This action was brought to recover for damages, caused by a tornado, 
on an insurance policy issued by the defendant company. The policy was issued on 
the 5th day of April, 1922, and was for a term of five years.. The premium amounted 
te $195. Of this amount, a sufficient sum was paid at the time the policy was issued 
to reduce the balance due to $147.73. This amount was evidenced by two promissory 
notes executed by plaintiff and delivered to defendant. One of these notes was for 
$47.73 and was payable on the Ist day of November, 1922. A payment of $10 was 
indorsed on this note on the 11th day of May, 1922. The other note was for $100 
and was payable on the Ist day of March, 1923. Each of these notes contained the 
fol lowing provision : 

“It is hereby agreed that the company shall not be liable for any loss or damage 
that may occur to the property insured, while this note, or any part thereof, shall be 
overdue and unpaid.” 

On or about the Ist day of October, 1922, a notice purporting to comply with 
the provisions of section 9191, Rev. Code of 1919, was mailed to plaintiff by the 
Columbia Underwriters’ Agency of Omaha, Neb., the agency through which the 
business with plaintiff was transacted. This notice informed plaintiff that the 
smaller of the two notes above mentioned would be due and payable on the Ist day 
of November, 1922, giving the amount with the interest that would be due on that 
date. Said notice then contained the following: 

“You are hereby notified if you fail to pay the same within 30 days, the policy 
will be suspended, inoperative and of no force or effect so long thereafter as the note, 
or any part thereof, remains overdue and unpaid, and the same will be so entered 
upon the books of the company, but will be reinstated upon the payment of the 
premium due.” 

The notice then set out the various provisions enumerated in said section 9191, 
and then winds up with the following clause: 

“In case of your election to terminate the above-mentioned insurance at the 
expiration of said 30 days, the amount which will be due you from this company 
on account of previous payments upon said premium will be the sum of $16.60.” 

Prior to or about the time of forwarding the above notice, defendant sent the 
said notes to its local agent at Wessington Springs, S. D., for collection, and, from 
that time until about the 14th day of June, 1924, vigorous and persistent efforts were 
made by defendant, through both the said Omaha agency and the said local agent at 
Wessington Springs, to collect said notes. But defendant never canceled the said 
policy, nor notified plainitff that the policy had been canceled, nor did it return to 
plaintiff the portion of the money that plaintiff had paid on the premium, but that 
had not been earned on the Ist of November, 1922. On the other hand, that portion 
of the notice last above quoted gave plaintiff the option of terminating the insurance 
and claiming a return of the said $16.60. 

On the 14th day of June, 1924, the insured property was damaged by a tornado. 
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Plaintiff filed a claim for his loss with the local agent at Wessington Springs. De- 
fendant denied any liability on the policy, and this on the sole ground that the said 
note due on the lst day of November, 1922, had not been paid. 

At the close of the trial, the court directed a verdict for plaintiff. Judgment 
was entered thereon, and defendant appeals. 

The defendant interposed two defenses to the collection of the policy, first, that 
the policy had lapsed for nonpayment of the premium; and, second, that plaintiff 
failed to furnish the proof of loss provided for by the policy. The policy involved 
is a standard form fire insurance policy, bearing a tornado or wind-storm rider. 

[1] It is conceded that the policy went into effect when it was issued. This 
being true, it remained in force until it was canceled, or suspended by some means 
recognized by law, or lapsed by its own limitation of time. It is the contention of 
appellant that liability on the policy was suspended on the Ist day of November, 
1922, by the mailing of the notice that was sent out from Omaha on the Ist day 
of October. But this notice did not have this effect, first, because there is no provi- 
sion in the policy for forfeiting or suspending the policy for nonpayment of a promis- 
sory note. There is such a provision in the application and in the note itself, but 
neither the application, nor the note, nor copies thereof were attached to the policy, 
and the policy contains the following provision: 

“This policy is made and accepted subject to the foregoing stipulations and con- 
ditions printed on the back thereof, which are hereby specifically referred to and 
made a part of this policy, together with such other provisions, agreements, or con- 
ditions, as may be indorsed hereon or added hereto.” 

[2] It was evidently the intent of the parties, as it is the intent of the law, 
as embodied in the standard form policy, to put the entire contract into one instru- 
ment that shall be in the hands of the insured. This was so declared by this court 
in the Langbehn Case, 41 S. D. 581, 171 N. W. 820, and followed in the Ritter 
Cases, 48 S. D. 231, 203 N. W. 503, and Id., 48 S. D. 571, 205 N. W. 382. 

[3, 4] But there is a second reason why the purported notice mailed out of 
Omaha on the Ist day of October was not effective, and why section 9191, Rev. Code 
1919, is not applicable to the facts in this case, as they existed on the Ist day of 
November, 1922. Before a policy can be forfeited or suspended under that section, 
there must be a default in the payment of premium. In this case, no such default 
existed. It will be remembered that a portion of the premium was paid when the 
policy was issued, and that the amount so paid; together with the amount that was 
paid thereafter, was sufficient, when figured at the short rate, to carry the policy 
beyond the Ist day of November, the date on which the first note fell due. The 
premium having been paid up to that date and beyond, the policy could not be for- 
feited on that date for failure to pay the note. Section 9199, Rev. Code 1919, which 
is the standard form and the form of policy involved in this case, provides a way for 
canceling ‘the policy after the premium has been paid. Defendant could, had it de- 
sider to cancel the policy, have given plaintiff 5-days’ notice and returned the un- 
earned premium (t16.60) thei in its hands and terminated its liability. But it could 
not retain the unearned premium and suspend or forfeit the policy. How long the 
$16.60 would have paid for the insurance at the short rate, or at the 5-year rate, 
does not appear, and, for all that appears in the record, the $16.60, together with 
a subsequent payment that was paid prior to the loss, may have been sufficient to 
pay for the insurance to the time of the loss. 

[5] Our attention is called to the following language found in the policy: 

“If application, survey, plan, or description of property be referred to in this 
policy, it shall be a part of this contract and a warranty by the insured.” 

And it is contended by appellant that this clause incorporates the application 
into the policy and that the insured is bound by anything that may be found in the 
application, but this is wholly inconsistent with that other clause found in the standard 
policy, which provides that the contract consists of the policy, “together with such 
other provisions, agreements, or conditions, as may be indorsed hereon or added 
hereto.” 

Both of these provisions cannot stand, and, since the former is against the in- 
terests of the insured and the, latter favorable to him, the latter must prevail. 26 
C. J. 72; Kennedy v. Ins. Co., 21 S. D. 145, 110 N. W. 116; Bolte et al v. Fire 
Ass'n, 23 S. D. 240, 121 N. W. 773; McNamara v. Ins. Co., 1 S. D. 342, 47 N. W. 
288; Edge v. St. P. F. & M. Ins. Co., 20 S. D. 190, 105 N. W. 281. 

[6] Under its second defense, appellant contends that plaintiff failed to file a 
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proof of loss such as is provided for in the policy. Within a short time after the 
storm that damaged plaintiff’s property, he went to defendant’s local agent from whom 
he procured the policy and told him about his loss. The agent prepared a statement 
of the facts relative to the damage, as narrated by plaintiff. This was signed by 
plaintiff and by the agent, who said he would forward it to the defendant. Defendant 
treated it as a proof of loss and denied any liability on the policy. After the suit 
was started, and after the time for filing proof of loss had expired, defendant, for 
the first time, questioned the sufficiency of the claim filed by plaintiff as a proof 
of loss. Defendant does not claim that it was in any manner prejudiced by the in- 
formality or insufficiency of proof of loss. Having acted upon it as though it were 
sufficient, and having failed to make objection within the time for filing another, it 
will now be held to have waived objection. Indeed the objection, made at the time 
it was, and under the circumstances, is too utterly trivial to have been made in good 
faith or to merit any consideration. 

Other matters discussed by counsel are not material to a disposition of the case 
and need not be considered. 

The judgment and order appealed from are affirmed. 

Campbell, J., concurs in the result. 


BOSTON INS. CO. er at. v. PORTER. (No. 3266.) 
(Court of Civil Appeals of Texas. Texarkana. Feb. 18, 1926. Rehearing Denied 
Oct. 7, 1926.) 
287 Southwestern Reporter 281. 
1. INSURANCE. 


Inventory designating articles of merchandise by names of brands held sub- 
stantial compliance with insurance policy requiring inventory. 


(For other cases, see Insurance, Dec. Dig. § 335[2]). 
2. INSURANCE. 


On evidence of insured that he kept books enabling him to tell amount of mer- 
chandise on hand at time of fire, whether value could be ascertained therefrom as 
required by policy, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4]). 

3. INSURANCE. 

Insurer, to defeat recovery on fire policy, has burden of proving incendiarism 
on part of insured; such being an affirmative defense. 

(For other cases, see Insurance, Dec. Dig. § 646[6]). 

Error from District Court, Camp County; R. T. Wilkinson, Judge. 

Separate suits by C. L. Porter against the Boston Insurance Company, Phoenix 
Insurance Company, and the Continental Insurance Company, consolidated for trial. 
Judgment for plaintiff, and defendants bring error. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, and C. E. Bryson, of Pittsburg, 
for plaintiffs in error. 

C. G. Engledow, of Pittsburg, and Henderson & Bolin, of Daingerfield, for 
defendant in error. ; 

Honces, J. C. C. L. Porter filed a suit against the Phoenx Insurance Company in 
the district court of Franklin county, which was later transferred to Camp county. 
He filed two other suits in the district court of Camp county—one against the Boston 
Insurance Company and the other against the Continental Insurance Company. 
These three suits were consolidated for the purpose of trial in the district court of 
Camp county. 

According to the facts alleged and proved on the trial, W. D. Berry owned a 
stock of merchandise in Naples, Tex., which, together with some store furniture 
and fixtures, was destroyed by fire on March 9, 1925. At the time of the loss Berry 
held policies of insurance in the companies above named. He later transferred them 
to the defendant in error, Porter, for the benefit of certain creditors. Upon the 
refusal of the insurance companies to pay the ambunt of the losses, these suits 
were instituted by Porter. ; 

Among other defenses, the insurance companies pleaded that the fire was caused 
by Berry, or some one acting under his direction. That was the only issue submitted 
to the jury on the trial below. Upon a finding against the plaintiffs in error a judg- 
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ment was entered for the full amount of the policies together with interest. Each 
of the policies contained the following stipulations: 

“The assured will make a complete, itemized inventory of stock on hand at 
least once in each calendar year, and within 12 months of the last preceding inventory 
if such has been taken. Unless such an inventory has been taken within 12 calendar 
months prior to the date of this policy, and, together with a set of books showing 
a complete record of business transacted since the taking of such inventory, is on 
hand at the date of this policy, one shall be taken within 30 days after the date of 
this policy, or in each and either case this entire policy shall be null and void. 

“The assured will make and prepare in the regular course of business from and 
after the date of this policy a set of books which shall clearly and plainly present a 
complete record of business transacted, including all purchases, sales, and shipments 
both for cash and on credit, or this entire policy shall be null and void. 


“The term ‘complete record of business transacted’ as used above is meant to 
include in said set of books a complete record of all the property which shall go into 
the premises and be added to the stock and of all property taken from the stock, 
whether by the assured or by others, even though not technically purchases or tech- 
nically sales.” 

It is insisted on this appeal that Berry failed to comply with these stipulations, 
or warranties, and for that reason the court should have rendered a judgment in 
favor of the insurance companies. 


[1] According to Berry’s testimony, he took an inventory of his entire stock on 
January Ist preceding the fire. That inventory was exhibited on the trial. The 
particular objections made in the brief of plaintiffs in error refer to certain abbrevia- 
tions used in designating articles of merchandise, and ditto marks when several 
items of the same class followed each other in a list. It is also insisted that the 
inventory did not sufficiently designate the name of each article of merchandise 
listed as a part of the stock. For instance, he would use the terms “Tinsley,” “Brown 
Mule,” “Micky Twist,” “Peach Plug,” “Spark Plug,” etc., in referring to certain 
brands of tobacco. We think the inventory was sufficient to constitute a substan- 
tial compliance with the terms of the policies. 


[2] Berry also testified that he kept a set of books which enabled him to tell 
how much merchandise he had on hand at the time of the fire. The books were 
produced, and he was examined at some length regarding many of the entries therein 
made. While the testimony shows that a different system might have been clearer 
and more easily understood, yet we cannot say as a matter of law that his method 
was not sufficient to meet the requirements of his contract. The court had a right 
to conclude that a person of ordinary business capacity and training as a bookkeeper 
could take the books and ascertain therefrom the value of the stock on hand at the 
time of the fire. We shall not undertake to set out the testimony in detail, as that 
would unnecessarily prolong the discussion of a simple issue of fact. 

[3] There was no error in the charge of the court in placing the burden on the 
plaintiffs in error of proving incendiarism on the part of Berry. That was an 
affirmative defense which the defendants in the suit were required to establish. The 
language of the charge is not subject to the objection made. 

The remaining assignments are overruled without discussion, and the judgment 
affirmed. 
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MARINE ; 


MELLON, Drrecrtor GENERAL OF RarLroaps, v. FEDERAL INS. CO. 
(District Court, S. D. New York. September 14, 1926.) 

s ae 14 Federal Reporter (2d) 997 
; INSURANCE—EVIDENCE HELD NOT TO SHOW INJURY TO STEAM- 

SHIP BOILER WAS CAUSED BY BURSTING OF ANOTHER BOILER 

WITHIN TERMS OF POLICY. 

Evidence held insufficient to establish that cracks and fractures found in the 
starboard one of three boilers originally in a steamship were caused by the bursting 
of the port boiler under test, which occurred eight months before such injury was 
discovered, so as to come within the terms of a policy insuring against damage to 
hull or machinery through “bursting of boilers.” 

(For other cases see Insurance, Dec. Dig. § 665 [4].) 


2. INSURANCE—“LATEST DEFECT,” WITHIN TERMS OF MARINE 

POLICY, DOES NOT COVER LACK OF COMPLETE HOMOGENEITY 

IN TENSILE STRENGTH. 

Within marine policy insuring against damage from latent defects, lack of 
complete homogeneity in tensile strength is not the equivalent of a latent defect in 
metal at the point of a fracture, occurring after several years of service; but a 
comparative local weakness must be based on some visible defect, or should be 
shown under a test to be fairly pronounced, to indicate that bursting was not due to 
wear and tear or inevitable depreciation. 

(For other cases see Insurance, Dec. Dig. § 402.) 


3. INSURANCE—BURSTING OF STEAMSHIP BOILER DURING TEST 
REQUIRED BY LAW HELD COVERED BY TERMS OF MARINE 
POLICY. 

Where a steamship boiler burst while being subjected to hydrostatic test 
required by law, the bursting cannot be considered as caused by a deliberate act 
but was fortuitous, and is within the perils and “Inchmaree” clauses of a marine 
policy insuring against risk from “causes of whatsoever nature arising on shore or 
otherwise,” and expressly covering “bursting of boilers.” 

(For other cases see Insurance, Dec. Dig. § 402.) 

4, INSURANCE—FRACTURES DEVELOPED IN STEAMSHIP BOILER 
HELD NOT COVERED BY THE TERMS OF A MARINE POLICY. 
Fractures deyeloped in a steamship boiler, it not being shown when _ they 

originated, whether they arose from latent defects, wear and tear, or inevitable 

depreciation, held not within the terms of a marine policy insuring against damage 
through “bursting of boilers” or “other causes of whatsoever nature.” 

(For other cases see Insurance, Dec. Dig. § 402.‘ 

5. INSURANCE—GENERAL PROVISION OF PERILS CLAUSE OF 
MARINE POLICY COVERS ALL “RISKS,” BUT NOT CERTAINTIES, 
AS WEAR AND TEAR OR DEPRECIATION; “OTHER CAUSES. 
The perils clause of a marine policy insuring generally against damage from 

“other causes of whatsoever nature” covers all “risks,” but does not cover certainties, 

as wear and tear, or depreciation. 

(For other cases see Insurance, Dec. Dig. § 402.) ciate 
6. INSURANCE—CLAUSE OF MARINE POLICY INSURING AC 

DAMAGE THROUGH LATENT DEFECTS IN MACHINERY DOES 

NOT COVER THE DEFECTS THEMSELVES, BUT ONLY DAMAGE 

CAUSED BY THEM. ; ph. te : 3 ; ; 

The “Inchmaree” clause of a marine policy insuring against damage, inter alia, 
“through any latent defect in machinery or hull,” does not cover the defect itself, 
which would not be a contract of insurance, but of warranty, and the fact that a 
latent defect in machinery was discovered during the currency of the policy does 
not establish liability of insurer, where no damage was caused by it. 

(For other cases see Insurance, Dec. Dig. § 402.) 

JISURANCE. ; a , 

. ge under an “all risk’ marine policy there must be a fortuitous event to 

give rise to any liability. 

(For other cases see Insurance, Dec. Dig. § 402.) 
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In Admiralty. Suit by Andrew W. Mellon, Director General of Railroads, 
against the Federal Insurance Company. Decree for libelant on one of the two causes 
of action pleaded, and for respondent on the other. 

_ Burlingham, Veeder, Masten & Fearey, of New York City (Van Vechten 
\ eeder and A. H. Neely, both of New York City, of counsel), for libelant. 

_. Bigham, Englar & Jones, of New York City (D. Roger Englar, of New York 
City, of counsel), for respondent. 

Aucust N. Hanp, District Judge. This suit is to recover upon two insur- 
ance policies (one covering from January 1, 1918, to December 31, 1918, and 
the other from January 1, 1919, to December 31, 1919) for injuries to two boilers 
on the steamship El Mundo. The port boiler burst when subjected to the annual 
hydrostatic test required by law. Shortly thereafter the starboard boiler, though it 
passed the test satisfactorily, developed leaks, and, upon further examination, was 
found to have cracks in the shell and to be in a’ serious condition. The cost of 
repairing the port boiler was $69,305.38, and the starboard boiler $72,210.37. 

[1] The insurance policies contained the following provisions : 

“Touching the adventures and perils which we, the said assurers, are contended 
to bear and take upon us, they are of the seas, men of war, fire, enemies, pirates, 
rovers, thieves, jettisons, letters of mart and countermart, surprisals, takings at 
sea, arrests, restraints and detainments of all kings, princes and peoples, of what 
nation, condition or quality soever, barratry of the master and mariners, explosions, 
riots, or other causes of whatsoever nature arising, either on shore or otherwise, 
causing loss of or injury to the property hereby insured, and of all other perils, 
losses, and misfortunes that have or shall come to the hurt, detriment, or damage 
of the said ship, etc., or any part thereof. * * * 

“This insurance also specially to cover (subject to the $2,500 D/A warranty) 
loss of or damage to hull or machinery, through the negligence of master, charterers, 
mariners, engineers, or pilots, or through explosions, bursting of boilers, breakage 
of shafts, or through any latent defects in the machinery or hull, provided such 
loss or damage has not resulted from want of due diligence by the owners of the 
ship, or any of them, or by the manager, masters, mates, engineers, pilots, or crew 
not to be considered as part owners within the meaning of this clause should they 
hold shares in the steamer.” 

The three boilers of the El Mundo were subjected to a hydrostatic test on 
August 1, 1918, which was conducted by government inspectors in accordance wth 
the rules and regulations. The boilers were allowed a pressure when in service of 
200 pounds, the hydrostatic pressure sought to be applied in making the test was 
300 pounds, and their theoretical strength was sufficient to resist a pressure of 
1,000 pounds. During the test, and after the pressure had gradually been brought 
up to 275 pounds, the port boiler burst with a loud noise. No injury was done to 
the center boiler, which was next to it. On August 3, 1918, the starboard boiler 
was given the usual interior examination by the inspectors, and was also successfully 
subjected to a hydrostatic test of 300 pounds, and was apparently uninjured. All 
three boilers were connected, so that the pressure of the test was applied to each. 
While the examination and test of the starboard boiler disclosed no defects, it was 
impossible to discern small cracks, had such existed, by an inspection of the interior, 
for some parts of the inner surface of the boiler were hidden by tubes, and fine 
hair cracks might not be discovered by such an examination, because they would be 
too small. It remains a significant fact, however, that no defects were discovered 
after the usual careful test made at this time. 

The El Mundo received a permit to operate with two boilers after the port 
boiler burst, and she proceeded on her regular trips from New York to Galveston 
and return, and continued them for about eight months. During that period some 
small leaks developed in the starboard boiler, which were from time to time 
repaired. But in March, 1919, a leak appeared in one of the circumferential butt 
straps, and water was seen coming from the outside of this butt strap. (Minutes, 
pp. 38, 39.) Hebble testified (at page 90 of the Minutes) : i 

“We had to lay the ship up to repair the port boiler ; and if my memory serves 
me right, when she came in, that trip, when we discovered the leak in the butt 
strap, we concluded to lay her up immediately.” : rahe, } 

It is interesting to note that no record proof is available showing in detail the 
pressure to which the boilers were subjected while the vessel was making her trips 
during the eight months when only two boilers were in use nor were any data 
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cuales - ao ao length of time taken in firing. Such information might 
. 6 oe ant light on the cause of the leaks in the starboard boiler, and the origin 
ot her fractures. It is a notorious fact that there was a shortage of vessels during 
the great war. In such circumstances there was a great temptation to relax prudence 
in aid of expedition, and to overcome the loss of one boiler by working the remain- 
ing two harder than usual. This could only be done by increasing the steam 
pressure on the long trips from New York to Galveston. The boilers were 
regularly inspected by an internal examination every three weeks after August 1, 
1918, as they were before; but nothing is shown to have developed during the 
eight months of her subsequent operation, except small leaks and cracks about rivet 
holes, until the leak appeared around the outside of the butt strap in March, 1919, 
just before the vessel ceased her trips and was laid up for boiler repairs. When 
she was taken to dry dock, the lagging and sheet iron covering which enveloped the 
starboard boiler were removed. It was then that the following condition was 
described : 
_ “The inboard sheet of the forward course of shell through the rivet holes where it 
joins the heads was fractured. The after head through the rivet holes had one diagonal 
fracture extending from the edge of the plate for a distance of 33 inches. Four 
shell butt straps were cracked. The lower course of the forward head was cracked 
practically all around through the rivet holes. The forward tube sheet was cracked 
through the rivet holes where it joined the lower course. Both plates in the center 
course of the shell plate cracked through the rivet holes. Four butt straps for the 
center course of shell plate cracked. Two of the shell plates were cracked through 
the rivet holes at the forward end where they joined the center course of plating.” 
(Minutes, pp. 39, 40.) 

The cracks in both the port and starboard boilers had straight even edges, 
without reduction of area or elongation in the metal. Libelant’s chief witness, 
Hebble, said that this showed that there must have been defects or flaws in the 
metal of both boilers. Both Hebble, the superintending engineer of the libelant, 
and Gray, the chief engineer of the El Mundo, as well as libelant’s witness, Frank 
S. Martin, expressed the belief that the test on August 1, 1918, resulting in the 
bursting of the port boiler cause the cracks in the starboard boiler, which were 
further opened by the subsequent pressure on the boiler when in operation. Their 
theory was that the sudden release of the pressure, due to the bursting of the port 
boiler, strained the starboard boiler in the weak places where the flaws existed, 
and opened fissures. 

Three witnesses were called for the respondent in answer to this contention. 
They said that the bursting of the port boiler could have had no connection, or, at 
least no substantial connection, with the damaged condition of the starboard 
boiler. Mr. Jordan said: “I cannot conceive that it would have anything to do 
with it.’ (Minutes, p. 95.) Mr. MacNaught said: “I can see no connection 
between the damage caused to the starboard boiler by the fracturing of the port 
boiler.” (Minutes, p. 98.) Mr. Haight testified that it was “not a material factor 
in my opinion,” though he added: “If the starboard boiler were bad for some cause, 
nearly at the breaking point, when the port boiler failed, I would say that the 
failure of the port boiler might have some effect on the starboard boiler.” (Minutes, 

. 100. 

Now it seems strange, if the bursting of the port boiler was the cause of all the 
trouble, that the vessel should have been able to run for eight months with only 
some trivial repairs to leaks in the starboard boiler. One would suppose that, if 
the bursting of the port boiler had fractured the starboard boiler, a large leak would 
have started immediately, sufficient to make its way through the lagging. Certainly 
prior to March, 1919, no such leak developed, and no interior cracks were discovered 
in spite of an immediate examination. Moreover, a strain sufficient to crack the 
starboard boiler ought to have affected the center boiler more readily than the star- 
board boiler, for the center boiler was 8 or 10 feet nearer to the port boiler than 
the starboard boiler was. But the center boiler remained intact, and the men in the 
engine room of the starboard boiler were uninjured by any concussion which 
occurred. Moreover, the unanimous testimony that none of the fractured edges in 
either boiler showed any pitting or corrosion makes it difficult to believe that 
cracks, if caused in the starboard boiler by the bursting of the port boiler on 
August 1, 1918, would have had an uncorroded appearance nine months afterwards, 
when the starboard boiler was stripped and the cracks were first seen. 

[2] I think the evidence insufficient to show that the damage to the starboard 
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— ar. Recah * * * bursting” of the port boiler, so as to come within the 

a a ae icy, if that instrument be taken ito impose liability only for damage 
. ot “sf machinery “through bursting of boilers.” The testimony of Hebble was to 
he effect that both boilers gave way because of latent defects, but I am not con- 
vinced of the correctness of this theory. Here we have boilers that have operated 
successfully for eight years. No defect in the metal has actually been found. The 
only testimony in any way suggesting a visible defect is the uncorroborated statement 
of Hebble that “the fiber of the fracture * * * seemed short.” (Minutes pp. 29, 30.) 
The examination, so far as it disclosed anything, showed that the metal of the 
boiler was of the right composition, and homogeneity. There may have been some 
portions slightly less able to withstand strain than others, but to regard a lack of 
complete homogeneity in tensile strength as the equivalent of a latent defect in 
metal at the point of fracture is, I think, too theoretical a view. A comparative local 
weakness must be based upon some visible defect in the material, or should be 
shown under a test to be fairly pronounced, in order to indicate that bursting was 
not due to wear and tear or inevitable depreciation, rather than to what can be 
termed a latent defect in any workable sense. 

The whole argument supporting the theory of a latent defect is really based 
upon lack of elongation or reduction of area in the metal at the points of cleavage. 
Mr. Jordan testified that a fracture of this description might occur without a defect 
in the composition of the metal. He said “You may have a fracture between two rivet 
holes, that weakened that particular place. Your strain then goes on and tears it 
asunder, just the same as you tear a piece of paper. You do not get in a fracture 
of that description there, an elongation of area or an elongation the same as you 
do when you actually put a steady test on a new piece of plate.” (Minutes, p. 97.) 

It seems highly speculative, without more definite tangible evidence, to say that 
the fractures in either boiler were due to latent defects, when both had worked 
perfectly for 8 years, and Gray, the chief engineer of the vessel, characterized them 
as “better boilers than ever I had charge of.” (Deposition of Gray, p. 5.) This 
is especially so when no flaw in the composition of the metal was ever visible, and 
one knows so little about the strains to which they might have been subjected by 
too rapid firing or too high pressure during this long period. The life of boilers, 
as of all other things, is bound to be affected vitally by the character of their use. 

Mr. John L. Crane, the government local inspector, who was present at the 
test when the port boiler burst, testified that he and his office were unable to determine 
the cause, and I have the same difficulty. (Minutes, pp. 52, 53.) Moreover, libelant’s 
surveyor, Frank S. Martin, in discussing the cause of the injuries to the starboard 
boiler, said nothing about a latent defect, but said: “Damage was due to some cause 
extraneous to the boilers themiselves. The exact cause is impossible to determine.” 
(Exhibit 7.) f 

It is plain that on August 1, 1918, the port boiler burst under a hydrostatic 
pressure of only 275 pounds, and that in May, 1919, the starboard boiler was found 
to have serious fractures. Why the port boiler should have burst under a hy- 
drostatic pressure of only 275 pounds I have been unable, after most careful thought, 
to determine. I am equally at a loss to say why the starboard boiler was apparently 
sound in August, 1918, and displayed serious fractures in May of the following year. 
it might have been due to latent defects, or it might have been due to wear and tear 
because of severe use, or to inevitable depreciation. One can only speculate about 
the real cause. I will add that, if there were latent defects in the composition of the 
metal of either boiler, there is insufficient proof that they originated during the 
term of either policy of insurance. ‘ 

[3] It alte to apply the principles of law to the facts as I view them. The 
first cause of action in the libel is based upon a policy of insurance covering the 
period from January 1, 1918, to December 31, 1918. After reciting the causes I 
have quoted, it is alleged in the libel that: : ‘ é 

“On or about August 1, 1918, the port boiler of said steamship burst, and the 
starboard boiler became cracked or fractured from one or more of the causes cov- 
ered by the aforesaid policy of insurance. In consequence of the bursting of the 
port boiler and the cracking of the starboard boiler, said vessel was damaged to 
the extent of $141,515.75, and the libelant sustained loss and damage in said sum. 

Now the traditional form of perils clause in marine insurance policies reads as 


follows: “ t , 
“Touching the adventure and perils which we, the said assurers, are contented 
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to bear and take upon ourselves, they are of the seas, men of war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters of mart and countermart, surprisals, takings 
at sea, arrests, restraints and detainments of all kings, princes and peoples, of what 
nation, condition and quality soever, barratry of the master and mariners, and of all 
other perils, losses and misfortunes that have or shall come to the hurt, damage or 
detriment of the said ship, etc., or any part thereof. * * *” 

The words “and of all other perils, losses and misfortunes” were held to cover 
the bursting of a boiler, which damaged the ship, in the case of West India Telegraph 
Co. v. Home & Colonial Insurance Co., 6 Q.B.D.51, though the bursting of a 
boiler was not strictly a “peril of the seas.” In the case of Thames & Mersey 
Marine Ins. Co. v. Hamilton Fraser & Co., 12 App. Cas. 484, the earlier case was 
distinctly overruled, and the general words in the perils clause were limited “to the 
same genus as the specific words that precede them.” That case related to an accident 
on the steamship Inchmaree: 

_“There was a donkey engine with a donkey pump on board, and the donkey 
engine was set to pump up water from the sea into the boilers: Those in charge 
of the operation did not take the precaution of making sure that the valve of the 
aperture leading into one of the boilers was open. This valve happened to be 
closed. The result was that the water, being unable to make its way into the boiler, 
was forced back and split the air chamber, and so disabled the pump. That was 
the beginning and end of the misfortune.” Opinion of Lord Macnaghten. 

The House of Lords, applying the rule of construction of “ejusdem generis,” 
unanimously held that the insurance policy did not cover the loss. As the result of 
this decision in the Inchmaree Case, the socalled “Inchmaree” clause was introduced 
in hull policies. That clause was the second clause beginning with the words, “This 
insurance also specially to cover,” which I quoted near the beginning of this opinion. 
About 1908, American underwriters broadened the original Inchmaree clause by 
adding at the end of the particular enumeration of causes of loss the general words, 
“or other causes of whatsoever nature arising on shore or otherwise.” The words 
embrace all manner of insurable risks. Later on, about 1912, American hull under- 
writers adopted a new form of policy, commonly known as the “iota” policy, in 
which the words “or other causes of whatever nature arising either on shore or 
otherwise” were taken out of the Inchmaree clause and inserted in the perils clause, 
after the word “riots” in the specific enumeration of perils. Such was the first 
clause of the two extracts from the insurance policies quoted near the beginning of 
this opinion. 

The libelant contends that the damages to the port and starboard boiler are 
covered by both the perils clause and the Inchmaree clause. In the case of the port 
boiler it burst primarily because of the compulsory hydrostatic test required by law. 
The respondent argues that such an accident was not fortuitous, but caused by the 
deliberate act of determining whether the boilers would burst under the prescribed 
pressure. I cannot agree with this reasoning. On the contrary, the test seems to 
me usual, and the bursting fortuitous and unusual. The boiler had a theoretical 
strength of 1,000 pounds and a prospective life of double the time of service it 
had seen. : 

The real objection to the claim for damages is that the case has no exact 
judicial precedent; but that objection seems to be insufficient when the perils clause 
insures against losses from “causes of whatsoever nature arising on shore or other- 
wise,” and the Inchmaree clause expressly insures against “bursting of boilers. 
The analogy sought to be drawn to the case of Newton Creek Towing Co. v. 
7Etna Ins. Co., 163 N. Y. 114, 57 N. E. 302, does not seem sound. There it was 
held that damage caused by deliberately forcing a vessel through the ice was not 
covered by a marine policy insuring a vessel against “any accident caused by col- 
lision.” The vessel was purposely taken through an ice field, in the hope that she 
would not suffer injury, and did not merely come in contact unexpectedly with 
floating cakes of ice. Such an impact was held not to be within the nautical defini- 
i a collision. 

" ha the same way in the case of Magnus v. Buttenmer, 11 CB. 876, damage 
from a ship’s deliberately taking ground on the falling of the tide for convenience 
i i i ding nor other peril of the seas, within the terms 
in unloading was held neither a stranding F er peril ¢ 7 
of an insurance policy. As Maule, J., said: “Nothing has happened which the 
assured could have wished or anticipated to happen otherwise than it did nae. 
They intended the ship to take the ground as she did. There was no accident. e 
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are asked, therefore, to assume a loss by perils of the sea when the facts disclosed 
to us, absolutely negative sea peril.” The same reasoning applies to the decision of 
the House of Lords in Samuel & Co. v. Dumas, [1924] A. C. 431. 


In the present case there was no purpose to burst the boilers, but in a test 
required by the government, and directed by its agents, the unexpected happened. 
If a spot in the metal weak enough not to stand the strain of the test, though 
showing no imperfection under any practicable test, be regarded as a defense, 
neither the sweeping words of the perils clause nor the words “bursting of boilers” 
in. the Inchmaree clause will furnish protection. In almost any conceivable case 
the insurer can lay as good a foundation for proving that the bursting was from 
wear and tear, or depreciation, or inherent vice, as it has done by the speculative 
and tenuous evidence in this case. I think a ground of recovery has been established 
in the case of the port boiler. The perils clause is an “all risk” clause, and the 
libelant has discharged his burden when he has proved that the loss was due to 
a casulty and was caused by some event, as here by the hydrostatic test, covered 
by the general expressions of the policy. “He is not bound to go further, and prove 
the exact nature of the accident or casualty which in fact occasioned his loss.” 
British & Foreign Marine Ins. Co. v. Gaunt, [1921] A.C. 41. In the Inchmaree clause 
the Casualty came within a specified risk. 


_ [4,5] In the starboard boiler, the situation is different. The cracks in this 
boiler I have found not to be attributable to the bursting of the port boiler. I 
cannot regard them as brought within the terms “bursting of boilers” in the Inchmaree 
clause. For some reason, whether from latent defects, wear and tear, or inevitable 
depreciation I cannot determine, the starboard boiler developed fractures. I cannot 
say that they were fortuitous, or, if they be regarded as due to latent defects, it 
has not been proved when such latent defects originated. I only know that they first 
became evident when the boiler was stripped in May, 1919. It must always be borne 
in mind that the policies are of insurance and not of warranty of soundness, and for 
that reason no liability arises under the perils clauses for damage to the starboard 
boiler. The words “other causes of whatsoever nature” cover, in my opinion, 
“all risks”; but the perils insured against are risks. 


As Lord Sumner said, in the recent case of British & Foreign Marine Co. v. 
Gaunt, [1921] 2 A. C. at page 57: “The expression does not cover inherent vice 
or mere wear and tear. * * * It covers a risk, not a certainty; it is something 
which happens to the subject-matter from without, not the natural behavior of 
that subject-matter, being what it is, in the circumstances under which it’ is carried. 
Nor is it a loss which the assured brings about by his own act, for then he has not 
merely exposed the goods to the chance of injury; he has injured them himself. 
Finally the description ‘all risks’ does not alter the general law; only risks are 
covered which it is lawful to cover, and the onus of proof remains where it would 
have been on a policy against ordinary sea perils.” See, also, Schloss Brothers v. 
Stevens, [1906] 2 K. B. 665; Grant Smith & Co. v. Seattle Construction & Dry 
Dock Co., [1920] A. C. 162. 


[6] It is contended, however, that the words of the Inchmaree clause insuring 
against “latent defects” apply. I have already found that no sufficient proof has been 
made of the existence of latent defects causing the fractures in the starboard boiler. 
But, assuming that the proof be regarded as sufficient to show latent defects, it in 
no way indicates that the defects originated during the period covered by either policy. 
Indeed, any defects in the quality of the metal must have existed from the time the 
boilers were manufactured, and while they might be brought out by wear and tear, or 
by severe use during the period covered by the policies, they must have originated 
long before either policy took effect. The damage insured against in this case was 
damage “through any latent defect in the machinery.” If respondent’s theory of 
latent defects be assumed, the damage was due to the development of flaws which 
the boilers had long before the policies were taken out. The case of Hutchins Brothers . 
v. Royal Exchange Assurance Corporation,[1911] 2 K. B. 398, is directly in point, 
and the situation of the starboard boiler closely resembles that of the defective 
stern frame discovered when the ship Ellaline, involved in that case, was under- 
going repairs. The Court of Appeal there held that the cost of renewing the stern 
frame was not recoverable. Moulton, L. J., in his opinion, said: ; ; 

“During the currency of the policy, the defect was discovered while the ship 
was undergoing repairs, and the stern frame was in consequence condemned by 
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Lloyd’s surveyors. It is suggested that this was a ‘loss or damage to the hull - 
through a latent defect in the hull, within the meaning of the Inchmaree clause. It 
was, 1n my opinion, nothing of the kind. It was not a loss or damage caused by 
a latent defect, but a latent defect itself. To hold that the clause covers it, would 
be to make the underwriters not insurers, but guarantors, and to turn the clause into 
a warranty that the hull and machinery are free from latent defects, and, consequently, 
to make all such defects repairable at the expense of the underwriters. There are no 
words in the clause which warrant such an interpretation. The fact that it begins 
with the word ‘insurance’ negatives in my opinion the possibility of its being so 
interpreted.” 

Both Moulton, L. J., Vaughan Williams, L. J., and Farwell, L. J., agreed with 
the earlier decision of Walton, J., in Oceanic Steamship Co. v. Faber, 11 Com. 
Cas. 179. Vaughan Williams, L. J., quotes with approval from that decision the 
statement that “there must be a latent defect causing loss of or damage to the hull 
or machinery, and causing that loss of or damage to the hull or machinery during 
the currency of the policy under which the claim is made. * * * The crack which 
the damage, the only damage which is proved, is really nothing but the development 
of the flaw—that is, of the latent defect. In my opinion the development of a latent 
defect is not ‘damage to the machinery through a latent defect.’ In such a case I 
think the damage is not damage caused by the latent defect, but is the latent defect 
itself, and nothing more; a latent defect becoming patent is not within the words 
of this clause, ‘damage to the machinery through a latent defect.’ ” 

There was some criticism of the opinion of Walton, J., by the Court of Appeal 
in Oceanic Steamship Co. v. Faber, 13 Com. Cas. 28, though his decision was 
affirmed; but it must be regarded as the law of England that there can be no 
recovery for damage to the starboard boiler, if due to a preexisting latent defect, 
which became patent from wear and tear or from a cause arising during the 
currency of the policy which cannot be regarded as accidental. I can find no such 
accidental cause in the present case. To the same effect is the recent decision of 
Borland v. Standard Marine Ins. Co., 125 Misc. Rep. 395, 211 N. Y. S. 348, by 
the Appellate Term of the New York Supreme Court, where Justice McGoldrick 
followed the opinion of Walton, J., in Oceanic Steamship Co. v. Faber, supra, and 
the decision of the English Court of Appeal in Hutchins Brothers v. Royal Ex- 
change Assurance Corporation, supra. He refused to follow the only decision to 
the contrary, which was the old decision by Judge Adams, of this court, in Cleveland 
& B. Transit Co. v. Insurance Co. of North America, 115 F. 431, as to the inter- 
pretation of the words “latent defect” in an Inchmaree clause. That was the 
earliest of all cases directly bearing upon this question and it may well be doubted 
whether Judge Adams would have reached the conclusion he did, if the weight of 
authority and the persuasive arguments which have been presented here had been 
available at a time when the Inchmaree clause was comparatively new, and when 
but few cases had arisen in respect to its interpretation. _ ; 

[7] Not only does the reasoning of the English decisions seem more convinc- 
ing, but it is particularly desirable in cases of marine insurance that the decisions 
of the American and English courts should be in harmony. Queen Ins. Co. v. 
Globe & Rutgers Fire Ins. Co., 263 U. S. 487, 44 S. Ct. 175, 68 L. Ed. 402; Borland 
v. Standard Marine Ins. Co., 125 Misc. Rep. 395, 211 N. Y. S. 348. 

[8] In a broad sense I have reached my conclusion, because I regard the damage 
to the port boiler as due to an accident, while I am not satisfied that the damage 
to the starboard boiler was due to one. I have followed the English authorities, 
because I think them right in holding that, even in an “all risk” policy, there must 
be a fortuitous event—a casualty—to give rise to any liability for insurance. 

A decree is granted to the libelant upon the first cause of action for the amount 
for which the respondent is liable because of damage to the port boiler, but for 
that amount only. Interest is also allowed upon this sum, but no costs are awarded. 
The damages arising from the fractures in the starboard boiler are disallowed under 
both causes of action, and the second cause of action is dismissed. 
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alas ted THE DUTCHESS. 
SHIPPERS’ NAV. CO. v. STANDARD TRANSP. CO. er AL. 
(District Court, E. D. New York. August 17, 1926.) 
sd it = 7387. 
R : ederal Reporter (2d) 198 
6. INSURANCE—OWNER OF BARGES, RELIEVING CHARTERER FROM 
LIABILITY FOR HULL DAMAGES, COULD NOT HOLD TOWING 
FOR. AND GO SAME CHARTERER RESPONSIBLE THERE- 
‘ NDE * HUL } 
BETTER POST Pow ULL INSURANCE WAS IN NO 
Where owner of barges in tow expressly relieved charterer from liability for 
damages coverable by hull insurance, it could not hold towing steamer, demised to 
same charterer, responsible for hull damages, and underwriter, who paid owner 
under hull policy, stood in no better position than owner. 
(For other cases see Insurance, Dec. Dig. §606 [3]) 


7 INSURANCE—IN ABSENCE OF DAMAGES TO CARGO OF BARGE, 
UNDERWRITER WHO PAID GENERAL AVERAGE CHARGES ON 
CARGO WAS NOT ENTITLED TO SUBROGATION AGAINST TOW- 
ING STEAMER DEMISED TO CHARTERER OF BARGE. 

In absence of damages to cargo of barge from collision through fault of towing 
steamer demised to same charterer, steamer was not liable for cargo loss or damage 
and underwriter who paid general average charges on cargo was not entitled to 
subrogation against steamer. 


(For other cases see Insurance, Dec. Dig. §606 [3]) 


In Admiralty, Suit by the Shippers Navigation Company, owner of the barge 
S. N. No. 18, and as bailee of the cargo of pig iron laden thereon, and as owner of 
the barge S.N. No. 11, against the steamship Dutchess, her boilers, engines, etc., 
claimed by the New York Canal & Great Lakes Corporation, and another. Decree 
for libelees. 

Macklin, Brown & Van Wyck, of New York City, for libelant. 

Stanley & Gidley, of New York City, for the Dutchess. 

Courtland Palmer, of New York City, for Standard Transp. Co. 

CAMPBELL, District Judge. Upon conflicting testimony I find as follows: 

[1] The steamship Dutchess, coming east from Buffalo on the Barge Canal, 
bound to New York, had eight loaded canal barges in tow, made up in two sections, 
of four barges each. The first section was on a long hawser from the steamship 
Dutchess, each of the four boats being made fast close up one behind the other. 
The second section was on a long hawser from the stern boat of the first section, 
leading to the S. N. No. 11, the head barge of the second section; the S. N. No. 18 
being the second boat, each of the four boats being made fast close up one behind 
the other, and the second section being steered from the head boat S. N. No. 11. 

The motor barge Boston Socony, loaded, coming west from New York on the 
Barge Canal, was bound for Buffalo. On the canal at different points there are 
guard gates with center abutments, and just to the west of the Indian Castle guard 
gate, at the south side of the canal, a dredging company was engaged on a dredging 
contract for the state and had a line of pontoons which almost blocked the southerly 
draw of the gate, as the pontoons extended up to within 150 feet of the guard gate, 
extending out so that, if the line of their outer sides had been extended eastward, 
it would have bisected the width of the fairway of the southerly draw. 

Before the steamship Dutchess reached the dredge, and when the Boston 
Socony was about 600 feet east of the guard gate, the Dutchess blew a one-whistle 
signal to the Boston Socony, indicating that the Dutchess wanted to take the southerly 
side of the guard. This signal was answered by the Boston Socony with a one- 
whistle signal, and the dredge stopped operations to permit the steamship Dutchess 
and her tow to pass. ‘ f 7 

The steamship Dutchess was moving at about three miles an hour, and with 
the first section of her tow passed the pontoons and through the draw without injury ; 
but the second boat of the second section struck one of the pontoons, causing the 
quarter of the head boat of thé second section, the S. N. No. 11, to strike the center 
abutment of the guard gate a glancing blow, breaking the steering cable and cross-lines 
between it and the second boat of that section, the S. N. No. 18, which came violently 
into contact with the center abutment of the guard gate and received the damages of 
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which complaint is made. The Boston Socony passed through the north draw of 
the guard gate at a speed of from one mile to one mile and a half an hour, and at the 
time of the collision was well west of the guard gate. 


In finding as I have after consideration of all the testimony, I have given great 
weight to the testimony of Malcolm MacDonald, superintendent of the dredge, who 
is a disinterested witness and was in the best position to see what happened, and who 
testified to what he saw. The Mason and The Cascade, 249 F. 718, 720, 161 C. C. A. 
628. The Boston Socony was without fault, and it was not the effect of any suction 
caused by it which was responsible for the injury to the S. N. No. 11 or the 
S. N. No. 18. 

The steamship Dutchess was solely to blame, first, in attempting passage with its 
long tow through the southern draw of the guard gate, partially blocked as it was 
by the pontoons which passage it selected and so signaled the Boston Socony; and, 
second, in going through the draw at such a high speed. The advocate for the 
steamship Dutchess suggests in his brief some fault on the part of the man steer- 
ing the second section; but no such fault is charged in its answer, and the 
evidence does not warrant any finding of such fault. Nor does it follow that there 
was such a fault simply because the Dutchess was able to take through without 
injury the barges of the first tier, which were better controlled by her. 


I do not find the steamship Dutchess at fault because of the length of her tow, 
because the evidence shows that was the common method, and but for the attempt 
to pass through the south draw, partially obstructed as it was, the length of the tow 
would not have been a source of danger. The damages were caused by the improper 
navigation of the Dutchess. 

[2] Both the barges S. N. No. 11 and S. N. No. 18 and also the steamship 
Dutchess were under charter to the Empire Canal Corporation by similar charters. 
Under these charters the charterer hired the vessels for a specified term at a specified 
charter hire, and assumed the exclusive possession, command, and navigation of the 
vessels, and all persons employed in the management, operation, and control of the 
vessels were employees of the charterer and not of the owner and by such charters 
the Empire Canal Corporation became the owner pro hac vice of such barges and 
steamer. Reed v. United States, 11 Wall. 591, 600, 20 L. Ed. 220, Leary v. United 
States, 14 Wall. 607, 610, 20 L. Ed. 756, United States v. Shea, 152 U. S. 178, 14 
S. Ct. 519, 38 L. Ed. 403, and The Del Norte (D. C.) 111 F. 542, affirmed 119 F. 
118, 55 C. C. A. 220. I see no distinction, in so far as it applies to the case at bar, 
between ownership absolutely and ownership pro hac vice. 


[3] A lien is essential for the foundation of a suit in rem in admiralty. Bene- 
dict’s Admiralty (5th Ed.) § 12. 

[4] A man cannot acquire a lien upon his own property; therefore the charterer, 
as owner pro hac vice of the barges S. N. No. 11 and S. N. No. 18 could not acquire 
a lien upon the steamship Dutchess, of which it was also the owner pro hac vice, 
and proceed against her in rem for the alleged barge damage. The Del Norte, 
supra. Inasmuch as the charterer could acquire no lien for such damage, the owner 
of the barges, on resumption of possession, acquired no lien. The Charlotte 
(D. C.) 285 F. 84. 

[5] The barges and the steamer, by virtue of the charters, were under a common 
dominion and control, viz. the charterer, adn under the maritime law became, for 
the purpose of the voyage upon which the damages are alleged to have been received, 
one vessel and constituting a single unit, operating under a common dominion and con- 
trol. The Northern Belle, 9 Wall. 526, 19 L. Ed. 746; The Columbia, 73 F. 237, 
19 C. C. A. 436; Thompson Towing & Wrecking Association v. McGregor, 207 F. 
209, 124 C. C. A. 479. 


[6] By the ninth paragraph of the charter the owner of the barges S. N. No. 11 
and S. N. No. 18 covenanted to keep the same covered with hull insurance against 
fire and the usual marine risks, and expressly relieved the charterer from liability 
for any damage coverable by hull insurance. The damages sought to be recovered 
in this action are coverable by hull insurance. Therefore the owner of the barges 
by its contract cannot hold the vessel responsible for such damages, and if the suit 
is brought for the benefit of the underwriter, who has paid the owner under a hull 
policy and seeks to recover by virtue of subrogation, it can stand in no better posi- 
tion than the owner of the barges, its insured (Globe & Rutgers Fire Ins. Co. v. 


Hines [C. C. A.] 273 F. 774, certiorari denied 257 U. S. 643, 42 S. Ct. 54, 66 L. Ed. 
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413), and the libel cannot be maintained, either for the benefit of the barge owner 
or of its underwriter. 

The second part of the ninth paragraph of the charter of the barges provides 
that the charterer shall take out tower’s liability insurance on all towboats forming 
part of the fleet and pay the premiums therefor, and that it shall be deemed part of 
the charterer’s operating expenses. The charterer agrees to take out insurance cover- 


ing the cargo against all usual risk and the charterer and/or vessel against liability 
of the vessel. 


This was a personal agreement by the charterer, and, without expressing any 
opinion as to what might be the charterer’s person liability, if any, it is sufficient to 
say that the charterer is not a party to this action, and no determination affecting 
its rights can be had in this action. As has been said, the damages were coverable 
by hull insurance. 

[7] There is no evidence of any damage to the cargo, but the libelant claims, as 
bailee of the cargo, that the alleged damage created general average charges against 
both barges and cargo. No damage having been sustained by the cargo, the steamer 
is without liability for cargo loss or damage. 


If the action be brought for the benefit of the underwriter, who has paid the 
amount of such general average charges, on the claim of subrogation, it cannot be 
sustained as against the steamer, since the underwriter, at best, can only stand in 
the place of the common owner, and therefore can gain nothing by subrogation. 
Marine Ins. Co. v. McLanahan (C. C. A.) 5 F. (2d) 773. 


A decree may be entered dismissing the libel as to both respondents, with costs 
against the libelant. 





272 The Insurance Law Journal, Vol. 68 [Feb., 1927 


ACCIDENT 
RAILWAY MAIL ASS’N v. MOORE. 


(Circuit Court of Appeals, Fourth Circuit. October 19, 1926.) 
No. 2514. 
15 Federal Reporter (2d) 547. 


1. INSURANCE—MEMBERS OF MUTUAL BENEFIT ASSOCIATION 
MUST TAKE NOTICE OF BY-LAWS REQUIRING PAYMENT OF 
REGULAR ASSESSMENTS, BUT ARE ENTITLED TO SPECIAL NO- 
TICE, IF SO PROVIDED IN BY-LAWS, OR IF AMOUNT AND DATES 
ARE UNCERTAIN. , 
Members of mutual benefit association must take notice of by-laws providing for 

payment of assessments at stated times, but failure to pay cannot work forfeiture, 

if special notice required by by-laws is not given, or if amounts and dates of assess- 
ments are uncertain. 

(For other cases, see Insurance, Dec. Dig. § 751[1].) 

2. INSURANCE. 

By-laws of mutual benefit association held to contemplate special notice of regular 
and special assessments. 

(For other cases, see Insurance, Dec. Dig. § 751[1].) 

3. INSURANCE. 

Evidence relative to mailing papers containing notice of assessment in wrappers 
prepared on automatic addressograph machine held to present by mutual benefit 
association jury question whether notice of special assessment was given. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

4. INSURANCE. 

Under Code W. Va. c. 125, §§ 61—66, insurer, asserting nonpayment of assess- 
ment, has burden of showing that notice contemplated by by-laws of mutual benefit 
association was given. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

5. INSURANCE. 

Generally, if mutual benefit association pleads failure of insured to pay assess- 
ment, it has burden of proving levy and notice in manner prescribed by its rules. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

6. INSURANCE. 


Mailing notice of assessment for mutual benefit association to insured’s address 
last known to general secretary was insufficient, where financial secretary of 
particular branch had actual knowledge of a later address. 

(For other cases, see Insurance, Dec. Dig. § 751[2].) 

7. INSURANCE. 

Courts do not favor forfeiture, and where doubts arise will adopt construction of 
policy most favorable to insured, and which will prevent annulment. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

In Error to the District Court of the United States for the Northern District 
of West Virginia, at Elkins; William E. Baker, Judge. 

Suit by Clara Moore against the Raiway Mail Association. Judgment for plain- 
tiff, and defendant brings error. Affirmed. 

. G. Kump. of Elkins, W. Va., for plaintiff in error. 

D. H. Hill Arnold, of Elkins, W. Va. (A. M. Cunningham, of Elkins, W. Va., 
on the brief), for defendant in error. 

Before Parker, Circuit Judge, and Webb and Soper, District Judges. 

Soper, District Judge. Anthony Moore lost his life on June 10, 1922, at Colcord, 
W. Va., in a fire which destroyed the hotel in which he was a guest. His occupation 
was that of a railway postal clerk, and he was the holder of a certificate or policy 
of insurance in the Railway Mail Association, a corporation organized for the mutual 
protection and benefit of the members and their beneficiaries. The certificate pro- 
vided that, if the death of the holder should result from accidental injuries, the 
association would pay $4,000 to the mother of the insured, who was named as bene- 
ficiary. After his death, demand for that amount having been made and refused, 
suit was brought by the beneficiary to recover it. The association filed a general 
issue plea to the declaration and also pleaded specially that the policy had become 
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forfeited because of the failure of the certificate holder, notwithstanding due notice, 
to make payment of assessment No. 142, amounting to $2.75, levied by the association 
on April 20, 1922, and payable in 30 days thereafter. The plaintiff filed a general 
replication, and also replied specially, in effect that due notice of the assessment had 
not been given to the policy holder, as required by the laws of the association. 

The issues of payment and of notice were left to the jury, under the instructions 
of the court, and a verdict was rendered for the amount payable under the policy, 
in case of accidental death, with interest. The defendant brought its writ of error 
to this court, complaining of certain errors in the court’s instructions. Briefly stated, 
the contention of the plaintiff in error, hereinafter called the defendant, is that the 
court should have instructed the jury to render a verdict for the association, because 
there was no evidence to justify a verdict for the plaintiff. There was, in fact, no 
pretense on the part of the plaintiff that the assessment was paid, and, had this been 
the only issue, the court might well have directed a verdict for the defendant. But 
the case turns on the question of notice, as to which the assignments of error raise 
two points: (1) Whether, under its laws, the association was required to give 
a special notice of assessment No. 142; and (2) whether the burden of proof as to 
the fact of notice was on the plaintiff or on the defendant. The further question arises 
on the record—whether, if it be admitted that notice was sent to the policyholder in 
the manner claimed by the defendant, such notice was a sufficient compliance with 
the constitution and by-laws of the association. 

The determination of these questions depends in part upon the constitution and 
by-laws of the association. The relevant provisions were substantially as follows: 
It was provided that each assessment should be paid within 30 days from the date 
on which it was levied, and on the failure of any member to make such payment 
he should be automatically suspended without notice, and he, or any person claiming 
through him, should not be entitled to any benefits from the association. At least 
one assessment each two months was to be levied by the secretary, until such time 
as the benefit fund should reach one-fourth of 1 per centum of the total contingent 
death liability, and thereafter, whenever the benefit fund was less than one-fourth 
of one per centum, as above, an assessment was to be levied by the secretary. The 
regular assessments, to provide for the benefit fund, a per capita tax, and certain 
additional dues, were to be levied at the rate of $2.75 an assessment in the months 
of June, August, October, December, February, and April. Provision was also made 
for the distribution of these assessments to the several purposes for which they 
were raised, and it was specified that all of the assessment of $2.75, to be levied in 
the month of April, was to be credited to the per capita tax and certain dues inde- 
pendent of the benefit fund, while all or a part of each of the five remaining assess- 
ments during the year were apportioned to the benefit fund. It was further pro- 
vided that extra assessments for the benefit fund should be levied at such times as the 
secretary might deem necessary, and that after notice they should be collected in 
the same manner as the regular assessments. 

There were other specific provisions in regard to notice of assessments. It 
was provided, in terms applicable as well to regular as to extra assessments, that, 
upon notice of an assessment being issued, it should be the duty of the secretary 
immediately to collect.the same; that it should be the duty of each member to notify 
the secretary in writing of any change in his post office address; and that the mailing 
of notice of assessment to his last known address should be considered legal notifi- 
cation, and if such notice were printed in a circular, or in the regular authorized 
paper of the association, and mailed to such address, it should constitute a due and 
legal notice. 

The members, including the certificate holder, were furnished, not only with a 
copy of the constitution and by-laws, containing these rules, but also with a member- 
ship card, which was issued on or about the Ist of July in each year. The card issued 
July 1, 1921, gave the dates and amounts of the regular assessments payable every 
two months at the rate of $2.75 from August, 1921, to June, 1922. The card also 
indicated, however, that the assessments were subject to change by the National 
Council, and that the schedule, while showing the probable date of levy of assess- 
ment, was also subject to change, in that an unusual number of accidental deaths 
might necessitate one or more additional assessments during the year. 

_[1] The association contends that, since the policy holder had in his possession 
copies of the rules shown by the by-laws and the membership card, he was advised 
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that a regular assessment would be levied in April, 1922, and was therefore entitled 
to no further notice. It is well settled that, if the laws of such a society provide that 
assessments shall be paid at stated times, the members are bound to take cognizance 
thereof and other notice is not necessary; but if the laws provide that members shall 
be notified of assessments, or if the amounts or the dates of payment are uncertain, 
the failure of a member to pay cannot serve as a basis for forfeiture, unless he has 
been given special notice. 29 Cyc. 171; Bacon Life and Accident Insurance (4th 
Ed.) § 486; 32 C. J. 1303, 1304; 3 Cooley’s Briefs on Insurance, 2281 et seq. 

[2] A consideration of the by-laws of the association in this case leads to the con- 
clusion, not only that the amount and the date of the assessment were uncertain, but 
also that special notice of all assessments was contemplated. The six so-called regu- 
lar assessments aggregated $16.50 per year, of which $10 was intended for the bene- 
fit fund. It was specifically declared that regular assessments for the benefit fund 
should be levied until the fund reached a certain amount, and thereafter whenever the 
fund fell below that amount. It is true that the April assessment was intended for 
other purposes, but it was so connected with the regular bimonthly assessment of 

2.75 in one scheme for financing the body as to be dependent upon the maintenance 

of the whole schedule. As a matter of fact, prior to the death of the insured the 
benefit fund had reached one-fourth of 1 per centum of the-contingent death lia- 
bility and the provision for regular assessments was no longer applicable; so that, 
although assessments were levied every two months, they seem to have been in reality 
extra assessments, levied in the discretion of the officers of the association. In any 
case, it is quite clear, from the specific directions as to notice, that the by-laws con- 
templated special notice in every case; and this interpretation is confirmed by the 
practice of the body which gave notice by mailing a printed publication to the members 
at or about the time that each assessment was levied. 

[3] It becomes necessary, therefore, to determine the second point raised by the 
defendant, namely, upon which party to the cause the burden of proof as to special 
notice must rest. No evidence as to notice was offered by the plaintiff. The de- 
fendant association offered evidence tending to show the following facts: The editor 
of the authorized publication of the association was directed to insert therein a 
notice of the April assessment, and the notice was accordingly published and‘ the 
paper was mailed to the membership a few days prior to the 20th of April, 1922. 
The testimony did not conclusively show that a copy of the paper was mailed to 
Anthony Moore. The editor of the paper showed that the wrappers were pre- 
pared in his office on an automatic addressograph machine, and that the name of 
each member, including that of the policy holder, appeared upon a stenciled printing 
plate, which was fed automatically to the addressograph. The operator of the 
addressograph was not produced. The wrappers, after being addressed, were sent to 
the publishing company, which printed the journal, to be mailed. No one from the 
printing establishment was produced as a witness. This evidence undoubtedly tended 
to show that a special notice was mailed to the policy holder; but it cannot be said 
that is was so positive and convincing as to justify an instruction to the jury, on the 
part of the trial court, to find as a fact that special notice was given. It was a 
question properly left to the jury to determine. 

[4] But the association contends that the burden of proof was on the plain- 
tiff to show that the notice contemplated by the by-laws was not given, and, since the 
plaintiff offered no evidence on this point, it was the duty of the court to instruct the 
jury to find a verdict for the defendant. The argument that the burden of proof to 
show lack of due notice was upon the plaintiff is based on certain provisions of the 
West Virginia Code. Sections 61 to 66 of chapter 125 of the Code relate to rules 
and pleadings in insurance cases. A simple form of declaration is provided, wherein 
the essential averments are that the defendant owes the amount of the policy to 
the plaintiff because of the death of the insured at a time and place named. Section 
64 provides that the defendant may plead generally that it is not liable to the plain- 
tiff on such a declaration; “but if, in any action on a policy of insurance, the defense 
be that the action cannot be maintained because of the failure to perform or comply 
with, or violation of any cause, condition or warranty in, upon or annexed to the 
policy, * * * the defendant must file a statement in writing specifying by reference 
thereto, or otherwise, the particluar clause, condition or warranty in respect to which 
such failure or violation is claimed to have occurred.” 

These sections were construed in the case of Rosenthall Co. v. Scottish Union 
Insurance Co., 55 W. Va. 238, 46 S. E. 1021, wherein it was held that if a common- 
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law declaration is used, the plaintiff must aver and prove compliance with conditions 
precedent to the contract of insurance. But, if the statutory form of declaration is 
used, it is unnecessary for the plaintiff to allege and prove such compliance, unless 
the defendant files a statement of particular defense as provided in section 64, stating 
wherein the plaintiff has failed to observe the policy. Then the plaintiff must prove 
such observance. The court said that the statute does not shift the burden of proof, 
and that it is a remedial statute, to be liberally construed, so as to save the plaintiff 
from the necessity of proving compliance with all the conditions precedent in the 
policy. The Supreme Court of Appeals of West Virginia has also applied this statute 
in a number of other cases, including Adkins v. Globe Fire Insurance Co., 45 W. Va. 
384, 32 S. E. 194, and Cooper v. Insurance Co., 98 W. Va. 655, 127 S. E. 511. In 
the former it was held that if the defendant, under section 64, pleaded that the plain- 
tiff had not made proof of loss within 60 days as required by a fire insurance policy, 
the burden of proof was upon the plaintiff to show compliance with this condition 
precedent, and in the latter case, where the defendant pleaded that the plaintiff had 
not complied with the iron safe clause in a fire insurance policy, it was held that the 
burden of proof was likewise upon the plaintiff to show compliance with this condition, 

On the other hand, it is clear that the burden is not on the plaintiff in every in- 
surance case in West Virginia to disprove the specifications of a particular defense 
filed by the defendant under the West Virginia statute. It was held in Logan v. 
Provident Savings Life Assurance Society, 57 W. Va. 384, 50 S. E. 529, that the 
burden of proof remained with the defendant to prove the falsity of certain answers 
made by the plaintiff in his application for insurance, although the defendant in a 
specification of particular defense alleged that the answers were false. The Rosenthall 
Case was considered, and it was pointed out that, since the performance by the plain- 
tiff of a condition precedent to recovery was not involved, the general rule in insurance 
law should be applied, and, the truth of the answers in the application having been 
put in issue by the company, the burden was upon it to establish its contention. Mani- 
festly the West Virginia statute was not intended to add to the difficulties of the 
insured in an action on the policy, but rather to make his path more smooth; nor 
was it intended to relieve the defendant from the burden of proving those defenses 
which, under the law of insurance, it is incumbent upon the defendant to maintain. 

[5] The general rule is that, if a mutual benefit association pleads failure of 
an insured to pay an assessment, the burden is upon it to prove levy of the assess- 
ment, and notice to the members in the manner prescribed by the rules of the society. 
Mutual Reserve Fund Life Ass’n v. Hamlin, 139 U. S. 297, 11 S. Ct. 614, 35 L. Ed. 
167; 29 Cyc. 233, 33 C. J. 110; Bacon Life and Accident Insurance (4th Ed.) § 645. 
In the case at bar, the matter in issue was peculiarly within the knowledge of the 
defendant, since it was sufficient for the defendant to show that notice to the policy 
holder was mailed. There was no error in the refusal of the court to give a binding 
charge in favor of the defendant, or to charge the jury that the burden was upon 
the plaintiff to show lack of sufficient notice. 

{6] For another reason, the defendant was not injured by the rulings of the 
court. The evidence offered by the defendant shows that the notice of assessment 
which was given to the policy holder did not comply with the requirements of the 
constitution and by-laws. The provision was that it should be sufficient to publish 
notice of the assessment in the regular authorized paper of the association and to 
mail a copy of the paper to the last-known post office address of the member. The 
evidence tended to show that publication in the organ of the association was made, 
and that a copy was mailed to the Cincinnati address of the deceased. This address 
was contained on a postal card received from the insured November 17, 1921, and 
was the only address known to the general secretary of the association. The insured, 
however, had actually changed his address from Cincinnati to Colcord, W. Va., and 
this change was known to the financial secretary of the Cincinnati branch, whose 
duty it was to make collections of dues and assessments and to send them to the 
general secretary. The insured had been delinquent in the payment of assessment 
No. 141, which was levied February 20, 1922, and the financial secretary of the 
Cincinnati branch, having learned of the change of address, sent a delinquency notice 
to the insured at Colcord and in reply received payment of the assessment. 

[7] The particular provision of the constitution upon which the defendant 
relies in this connection was as follows: “It shall be the duty of each member of this 
association to notify the secretary (meaning the general secretary) in writing of any 
change in his post office address and the mailing of notice of assessment to a last- 
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known address shall be considered notification.” Other provisions, requiring the mail- 
ing of notice of assessment to last-known address of the member, have already 
been noted. The defendant contends that it was the duty of the member to give 
written notice of his change of address, and until this was done it was lawful for 
the association to mail all notices of assessment to the address indicated by the mem- 
ber’s last communication in writing. This contention would be sound, if it were not for 
the fact that the association had actual knowledge in the case at bar that the mem- 
ber’s address had been changed. The failure of the member to give notice of a change 
of address is not of itself ground for forfeiture. Mutual Reserve Fund Life Ass’n 
v. Hamlin, supra. And, since the new address was in the possession of an officer 
whose duty it was to collect the assessment, it must be held to be the one last known 
to the association. The rule is that courts do not favor forfeiture, and, where doubts 
arise as to the proper construction of an insurance contract, that view should be 
adopted which is most favorable to the insured and will prevent an annulment of 
the policy. Mutual Life Insurance Co. v. Hurni Co., 263 U. S. 167, 44 S. Ct. 90, 
68 L. Ed. 235, 31 A. L. R. 102; Hartford Life Insurance Co. v. Unsell, 144 U. S. 
439, 12 S. Ct. 671, 36 L. Ed. 496 ; Pleasants v. L. E. Mutual Insurance Ass’n, 70 
W. "Va. 389, 73 S. E. 976, Ann. Cas. 1913E, 490. This salutary rule is most appropri- 
ate to the case at bar. A mutual beneficial association, which seeks to avoid the 
payment of an obligation of $4,000 to the beneficiary in a policy on the sole ground 
that an overdue assessment of $2.75 remained unpaid at the death of the insured, may, 
with justice, be required rigidly to observe the obligations imposed upon it by its own 
laws. 
The judgment of the District Court is affirmed. 


STANDARD ACC. INS. CO. aoe = MICH. v. HOEHN. 
(6 


(Supreme Court of Alabama. Oct. 28, 1926.) 
110 Southern Reporter 7 

1. INSURANCE—ACCIDENT. POLICY HELD TO COVER ONLY ACCI- 

aaa ACTING AS IMMEDIATE AGENCY IN PRODUCTION OF 

Accident policy, defining “proximate cause” as bodily injury effected directly, 
exclusively, and independently of all other causes through external, violent, and 
acidental means, held to cover only accidents acting as immediate agency in production 
of loss. 

(For other cases, see Insurance, Dec. Dig. § 466.) 
2. INSURANCE 

Accident policy, ambiguous in its coverage of case where accident and disease 
contributed to death, will be construed favorably to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
3. INSURANCE. 

In action on accident policy with defense that death of insured resulted from 
disease and accident for which insurer was not liable, question of insurer’s liability 
held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action on policy of insurance by Henrietta Hoehn against the Standard Acident 
Insurance Company of Detroit, Mich. From a judgment for plaintiff, defendant 
appeals. Affirmed. 

The defendant’s refused charges were the affirmative charges in different forms, 
and charges to the effect that, if deceased death was the result of disease, it was 
immaterial that the accident sustained by him was a contributing cause of his death, 
or hastened death. 

Frank S. White & Sons, of Birmingham, for appellant. 

yy E. Howard, R. H. Scrivener, and J. M. Gillespy, Jr., all of Birmingham, for 
appellee. 

Sayre, J. Suit on a policy of accident insurance. Insured, deceased, being at 
the time in the discharge of his duties as a locomotive engineer happened to an 
accident in which his heel was broken, and the evidence adequately opened the way 
to a finding by the jury that he was otherwise hurt; but of other hurt there was no 
external or visible sign. This was on May 20, 1924. Following his injury insured 
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was confined to an hospital for 10 days and thereafter to his home until his death, 
July 1, 1924. The defense was that insured died of disease and hence that the 
contingency of his death was not covered by the policy in suit which insured him 
“against loss resulting from bodily injuries effected directly, exclusively and independ- 
ently of all other causes through external, violent and accidental means.” 

We think it must be conceded that the great weight of the evidence went to show 
that the predisposing cause of the death of insured was a disease designated by the 
medical experts as a myelogenous leukemia, a disease of the blood and blood-making 
organisms, an incurable disease from which insured had suffered for some time be- 
fore the accident referred to, not, however, to a degree that disabled him to perform 
his active duties as a locomotive engineer; but it appeared with equal certainty that 
the injury or injuries he suffered on the occasion of the accident hastened his death 
and in that sense and meaning was a contributory cause. 

[1] The question thus presented, viz, whether death so caused may be said to have 
resulted from “bodily injuries effected directly, exclusively and independently of all 
other causes through external, violent and accidental means,” within the true intent 
of the policy—this question has been differently decided by different courts of last 
resort. Some of the cases hold that: 

If “the effect of the accident is merely to aggravate a pre-existing condition, such 
as disease, which is the cause of death, the excepted risk, and not the accident, must 
be seeet as the proximate cause.” 4 Cooley’s Briefs on the Law of Insurance, 
p. 3179. 

Again on page 3201 of the same work authorities are cited to this effect: 

“If the disease aggravated the effect of the accident, and but for the existence of 
the disease the accident would not have been fatal, or if the accident aggravated the 
disease, the exception will relieve the insurer from liability.” 

Both parties to this appeal seem to find comfort in Stokely v. Fidelity & Casualty 
Co. of N. Y., 193 Ala. 90, 69 So. 64, L. R. A. 1915E, 955. In that case, considering 
the meaning to be fairly and justly attributed to language substantially the same 
as that quoted above from the policy here in suit, we said: 

“Frequently literal construction does not carry the interpreter far, and to hold 
that the insurer‘in policies of this character is answerable only in the event the 
death of the assured is caused by bodily injury to the absolute exclusion of all other 
contributing causes, to hold, in other words, that the physical injury must have been 
such violence and extent as to have inevitably produced. death, regardless of all 
other conditions and circumstances, would leave scarcely any field in which the 
contract would operate to afford protection—would well-nigh nullify the policy. 
Evidently the contracting did not intend this; at least, it is safe to say the 
assured did not intend this; and such contracts are construed with favor to the assured, 
with a view to giving him the protection it must be presumed he thought he was get- 
ting when he entered into the contract. 

“On the other hand,” we also said, “cases occur in which the mind is irresistibly 
driven to the conclusion that causes, other than those against which the insurer, on any 
fair interpretation, intended to give protection, have materially contributed to the 
result. In such cases that which is ordinarily a question of fact becomes a question 
of law and is properly determined by the court.” 

And it is insisted that such was this case and that the general charge, requested 
for defendant in varied form, should have been given. 

Let it be noted that the decision in the case from which we have quoted—at 
unnecessary length perhaps—was that, on the facts there shown, there was no acci- 
dent within the meaning of the policy. In the present case there is no question 
whether insured happened to an accident; the only question is one of proximate 
cause. The policy, we think, in effect defines, for cases of this sort, proximate 
cause as a bodily injury “effected directly, exclusively and independently of all other 
causes through external, violent and accidental means.” In some of the cases denying 
recovery on facts of the same general character as those here involved the policies 
contained a stipulation that the insurance thereby provided did not cover “any death 
which resulted wholly or in part directly or indirectly from disease or bodily infirm* 
ity,” and it may be conceded that had the policy here in suit contained a clear and 
unlimited stipulation to that effect, there could be no recovery. This policy does 
provide that: 

“This insurance shall not cover accident, injury, loss of limb or sight, or disa- 
bility which shall result wholly or partly, directly or indirectly from war or riot, 
from bodily or mental infirmity, or from disease in any form,” etc. 
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But the policy appears to discriminate between disability and death, and it may 
reasonably be said that the last-quoted provision deals with cases of disability and not 
death, and, at any rate there is the stipulation, quoted in the outset of this opinion and 
of the policy, “against loss”—meaning, evidently, disability or death—‘“resulting from 
bodily injuries effected directly, exciusively and independently of all other causes 
through external, violent and accidental means,” wherein the policy seems to deal 
with the cause of the accident rather than the cause of death in its requirement of 
exclusive and independent causation. Our judgment is that the policy requires that 
the accident shall be the efficient cause of the loss suffered, whether as disability 
or death; that is, the cause acting as the immediate agency in the production of the 
loss. To such a case the language of the Supreme Court of Arkansas in Fidelity & 
Casualty Co. v. Meyer, 106 Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493, may 
be aptly quoted: 

“Where accidental injury aggravated a disease, and thereby hastened death so as 
to cause it to occur at an earlier period than it would have occurred but for the 
accident, it is the direct, independent, and exclusive cause of death at that time. 
But, on the other hand, if death resulted from the co-operation of a pre-existing 
disease and an accidental injury, and would not have occurred from the injury 
save with the co-operation of the disease” (as was probably the case here, though 
that was a question for the jury), “then it resulted in part, indirectly, from the dis- 
ease, so as to exclude liability under a policy which embraced the last-stated clause 
(meaning the clause shown by some of the cases, in which the insurance did not cover 
‘any death which resulted wholly or in part, directly or indirectly, from disease or 
bodily infirmity)’ * * * The phrase, ‘resulting directly, independently and ex- 
clusively in death,’ refers to the efficient, or, as some courts speak of it, the predom- 
inant, cause of death at the time it occurs. In other words, it means the proximate 
cause; whereas, the other phrase employed in some policies excepting liability where 
death has resulted, ‘wholly or in part, directly or indirectly, from disease or bodily 
infirmity,’ refers to another contributing cause, whether proximate or remote.” 


[2, 3] The provisions of this policy with respect to the point under consideration 
are dubiously framed. In such case the purpose of interpretation is, within the terms 
of the policy, to advance the object of the obligation and secure to the’ insured the 
protection he had reason to think he was getting. It results in our opinion that the 
question of liability was one for jury decision, and that charges A, B, a, 1, 2, 6, 7, 
10, and 12, requested by defendant, were refused without error. 


[4] Reversible error cannot be predicated on the refusal to defendant of the 
charge numbered 10. The substance, in every particular, of this charge was given 
to the jury in the court’s oral charge. 


[5] It was within the discretion of the trial court to allow plaintiff to make a 
demand at the trial for the production of the proof of death and physician’s certifi- 
cate, previously furnished by plaintiff to defendant, as a predicate for the admission 
of secondary evidence of those documents. On statements made by counsel in open 
court the court was justified in the inference that the papers inquired about were so 
near at hand that they might have been obtained without delaying the trial of the 
cause. And, for that matter, it was stated by counsel, and not denied, that demand 
for the production of the papers had been previously made. There was, therefore, 
nothing in the court’s ruling opposed to any statement of proper practice to be 
found in Bates v. Ridgeway, 48 Ala. 611. 


[6] Nor did the | court err in permitting the amendment of the complaint by 
the addition of count 2. The original complaint, count 1, declared on a policy of life 
insurance. The Cl oon alleged a policy insuring the life of the insured against 
loss by accident. There was no allegation of a new and different cause of action, 
but only an amplification of the original complaint. 

The judgment for plaintiff is affirmed. 

Gardner, Miller, and Bouldin, JJ., concur. 


LAPORTE v. NORTH AMERICAN ACC. INS. CO. (No. 27501.) 
(Supreme Court of Louisiana. May 31, 1926. Rehearing Denied Oct. 5, 1926.) 
109 Southern Reporter 767 
(Syllabus by Editorial Staff.) 

1. INSURANCE. 
Policy covering accidents to insured “while walking or standing on public high- 
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way” held not to indemnify insured, where he was run over after being thrown from 
motorcycle. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—POLICY COVERING ACCIDENTS IN WHICH INSURED 
WAS THROWN FROM “MOTOR-DRIVEN CAR” HELD NOT TO 
COVER INJURY, WHERE HE WAS THROWN FROM MOTORCYCLE 
(REV. CIV. CODE, ARTS. 13, 14.) 

Insurer under policy covering accidents in which insured was thrown from 
“horse-drawn vehicle or motor-driven car in which” he was riding held not liable, 
where he was thrown from motorcycle, in view of restrictive liability stated in policy 
and Rev. Civ. Code, arts. 13, 14, since policy is special law of case, and motorcycle is 
not “motor-driven car.” 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Civil District Court, Parish of Orleans; E. K. Skinner, Judge. 

Action by Mrs. Emily M. Laporte, widow of Albert Major, against the North 
American Accident Insurance Company. Judgment for defendant, and plaintiff 
appeals. Affirmed. 

Titche, Kiam & Titche, of New Orleans, for appellant. 

Dart & Dart, Louis C. Guidry, and Robert Ewing, Jr., all of New Orleans, for 
appellee. 

Lanp, J. The widow of Albert Major, administering his estate in the capacity 
of natural tutrix of her minor children, has instituted this suit on an accident policy of 
insurance issued to decedent by the North American Accident Insurance Company. 


While said policy was in force, the insured was thrown from a motorcycle, 
knocked down, and run over by a Ford automobile at the corner of Prytania and St. 
Andrew streets in the city of New Orleans, and died later at the Touro Infirmary 
in said city. 

The sole defense urged by defendant company is that the accident was not cov- 
ered by the policy, as a motorcycle is not such a motor-driven car as is covered by 
the policy issued herein. 

Under part 1 of the policy, an indemnity of $1,000 is provided in case of loss of 
life. Plaintiff demands double that sum as a penalty for failure on the part of 
defendant company to make settlement within six months after proof of death, and, 
in the alternative, double the amount of insurance; i.e., the sum of $500, under part 2 
of the policy, providing for loss of life “by being struck or knocked down or run 
over, while walking or standing on a public highway, by a vehicle propelled by steam, 
cable, electricity, naphtha, gasoline, horse, compressed air, or liquid power.” 

From a judgment rejecting her demands, plaintiff has appealed. 

1. It is admitted in the stipulation as to the facts “that at the time of the accident 
the said Albert Major was riding on what is known as a motorcycle, and he was by 
said Ford automobile thrown therefrom, knocked down, run over, and killed.” 


[1] As the provisions of part 2 of the policy apply to loss of life occasioned only 
by accidents happening to the insured, “while walking or standing on a public highway,” 
it is clear that the dismissal of plaintiff’s suit as to the alternative demand is correct. 

While part 2 of the policy limits the right of the estate of the insured to recover 
for accidents to one who is “standing or walking on a public highway,” there is little 
or no restriction as to the kind of vehicle by which the insured may be struck or 
knocked down or run over ; it being immaterial whether he is killed “by a vehicle pro- 
pelled by steam, cable electricity, naphtha, gasoline, horse, compressed air, or liquid 
power.” 

[2] While it is manifest that the heirs of the insured, under part 2 of the policy, 
might recover for the loss of his life had he been killed while “standing or walking 
on a public highway” by being struck, knocked down, or run over by a motorcycle, yet 
recovery can be had, in this particular case, under part 1 of the policy, only “by the 
wrecking or disablement of any private horse-drawn vehicle, or motor-driven car, in 
which insured is riding or driving, or by being accidentally thrown from such vehicle 
or car. 

It is admitted in the statement of facts that deceased was riding on a-motorcycle 
at the time of the accident, and “that by motorcycle is meant a two-wheeled, motor- 
driven machine, substantially as shown by the cut marked Exhibit 1, except that the 
motorcycle ridden or driven by decedent, Albert Major, was equipped with a seat at 
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the rear, upon which another person could ride, and Mrs. Emily Laporte Major, now 
widow, often rode upon it behind her husband.” (Italics ours.) 


We fail to see wherein the above admission is of any benefit to plaintiff in this 
case, as the insured must be killed by being accidentally thrown from “a private 
horse-drawn vehicle or motor-driven car,’ in which he is riding c. driving, in order 
that recovery may be had. The word “motor-driven machine” is not used in the 
policy at all. It must be conceded that a motorcycle is not “a horse-drawn vehicle ;” 
and while the word “vehicle” is broad enough when used in connection with the word 
“motor-driven,” to include a motorcycle, yet in the policy sued on the word “vehicle” 
is qualified by and limited to “horse-drawn vehicles.” The sole question, therefore, 
left for decision is whether a motorcycle is a “motor-driven car” in which the insured 
was riding or driving at the time of the accident. 

The policy issued in this case is headed with the following statement in large 
type letters: 

“This policy provides indemnity for loss of life, limb, sight or time by accidental 
means, as herein limited and provided.” (Italics ours.) 


In other words, it is made plain to the public that the policy in question is not 
one covering accidents generally, but that the liability of the insurance company issu- 
ing the same is a restricted one, to be incurred only under the particular circumstances 
and conditions stated in the policy. 

In this case the policy covers an indemnity of $1,000 for loss of life, and is issued 
to the insured for the term of one year, upon the payment of the small premium of 
50 cents. The reason for the limitations contained in the present policy is apparent. 
It is obvious that one riding on a motorcycle in a public street, which may be con- 
gested with automobiles and other vehicles, is wholly exposed to accidents from 
collisions of all kinds. In the first place, his machine is on a level with the traffic, is 
supported by only two wheels, and is without protection, either by front or rear 
bumpers, or by a body in which the motorcyclist may drive or ride. 

Because of the unusual risk assumed by those riding upon motorcycles, it is plain 
that these machines were excluded intentionally from the policy, not in express terms, 
it is true, but by restricting recovery only to cases of accidents to the insured arising 
by being thrown from “any private horse-driven vehicle, or motor-driven car, in 
which such insured is riding or driving,” thereby clearly indicating a motor- driven 
car with a body, and having more than two wheels as a support, and as a protection 
to the driver against accidents. 

So there is every reason, from the standpoint of risk and liability, why defendant 
insurance company should exclude motorcycles from its policy, and none whatever 
to induce it to include such dangerous machines, upon the payment of the negligent 
sum of 50 cents per year for an indemnity risk of $1, 

A motorcyclist may ride upon his machine, but he cannot ride in it. 

A motorcycle is not known as a “motor-driven car,” or as a motorcar,” in the 
general and popular sense of that term. 

It would be difficult to conceive that a garage owner would send a motorcycle to 
a customer to ride in when he had ordered a “motorcar.” 

It would be more difficult to conceive that such customer would accept such a 
machine as a “motorcar” if sent. 

A policy of insurance is a contract between the parties and is the special law of 
the case as far as they are concerned. 

The words of a law are generally to be understood in their most usual significa- 
tion. R. C. C. art. 14. 

Motorcycles are not expressly included within the terms of the policy, nor are 
they embraced therein by implication. “Motor-car” or “motor-driven car” has a 
definite and well-understood meaning in the United States. 

In the Eleventh Edition of Encyclopedia Brittanica, vol. 18, p. 914, we find the 
following : 

“The term ‘motorcar’ is one which was primarily employed in America to denote 
the car or carriage containing the electromotor used for propelling an electric tram- 
car or train of carriages on rails, but of late years it has been more usually applied in 
Great Britain to light automobiles or mechanically- -propelled carriages running on 
common roads. On the continent of Europe and in the United States the usual 
expression for these vehicles is ‘automobile’; the term ‘autocar’ has also been employed.” 

There is no ambiguity as to the language of the policy. The present case there- 
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fore is not one to which should be applied the principle of law that policies of insur- 
ance should be liberally construed in favor of the insured and against the insurer. 

Courts will not disregard the clear letter of the law under the pretext of pursuing 
its spirit. R. C. C. art. 13; 14 R. C. L., p. 931. 

We have been cited to no case holding, under the terms of the policy now before 
us, that a motorcycle is a “motor-driven car” or a “motorcar.” 

It is true that plaintiff has laid before us decisions of the courts of other juris- 
dictions construing special statutes, and holding that, under those particular statutes, 
a motorcycle is a motorcar; but, upon analysis, these cases are found to rest upon 
the definition contained in such statutes, or upon language in them broad enough to 
include motorcycles, under the terms of “motor-driven vehicles,” or some other similar 
term. We shall not attempt to review all of the cases cited, but shall content our- 
selves with the following: 

In 2 Ruling Case Law, p. 1167, it is stated that: 

“The terms motorcar, automobile, motor vehicle, and motorcycle are synonymous.” 

The case of People v. Smith, 156 Mich. 173, 120 N. W. 581, 21 L. R. A. (N. S.) 
41, 16 Ann. Cas. 607, is cited in support of the general rule thus stated. 

An examination of the Smith Case discloses that the defendant in that case was 
convicted for operating a motorcycle in violation of a statute (Pub. Acts Mich., 1905, 
No. 196), entitled: 

“An act to provide for the registration and identification of motor vehicles, etc.” 

Section 1 of this act contains the following definition: 

“The term and word ‘motor vehicles’ * * * shall be construed to mean all 
vehicles propelled by power, other than muscular power, except traction engines and 
such motor vehicles as run only upon rails or track.” 

Necessarily, a motorcycle is included in the comprehensive terms of that statute, 
as it is not found in the exceptions enumerated. 

The case of R. v. Div. Justices (1904) 2 Ir. K. B. 698, cited in note in 21 L. R. A. 
(N. S.) p. 41, is not authority for holding that a motorcycle is a motorcar. It is true 
that the note citing this case states that: 

“The convicion of the rider of a motorcycle was sustained as a violation of an 
act punishing the driving of ‘a motorcar on a public highway, * * * at a pro- 
hibited speed.” 

The conviction was sustained, as stated, but the question was not raised as to the 
exemption of defendant from prosecution on the ground that the act did not include 
motorcycles. 

The points made in the case were that the order and conviction were bad in form, 
and that there was no evidence to justify a conviction under section 1 of the Motor- 
car Act of 1903. 

In the case of Webster v. Terry, King’s Bench Div. Oct. 21, 1913, 1 K. B. 51, 
reported in Ann. Cas, 1917A, p. 226, the statute specifically defined “motorcar” to 
mean “a vehicle propelled by mechanical power.” Motorcycles clearly come within 
the provisions of that act. No such issue was raised in that case, the only question 
before the court being whether a motorcycle came within the provisions of an excep- 
tion to the effect that the regulations should not apply to “any bicycle, tricycle or other 
machine to which section 85 Local Government Act 188 applies.” 

In Bonds v. State, 16 Ga. App. 401, 85 S. E. 629, the statute covered “automo- 
biles, locomobiles and other vehicles and conveyances of like character propelled by 
steam, gas, gasoline, electricity, and any power other than muscular power, upon the 
public and private roads of the state of Georgia.” It is not difficult to see that a 
motorcycle would come within that statute. 

The policy before us, however, is the special law of the case, which we are called 
upon to interpret, independently of the provisions of other statutes dealing with the 
regulation of the speed, licensing, and registration of motorcars, automobiles, etc. 

For this reason, these and other decisions cited by able counsel for plaintiff are 
neither persuasive nor applicable to the case at bar. 

_ Weare of the opinion, for the reasons assigned, that “motorcycle” is not included 
in the term “motor-driven car,” as used and intended in the policy in this case. 

Judgment affirmed. 
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MICHEL vy. LONDON & ae -r-  enmemede CO. OF AMERICA 
(No. .) 
(Supreme Court of Louisiana. Oct. 5, 1926. Rehearing Denied Nov. 2, 1926.) 
110 Southern Reporter 186 
(Syllabus by Editorial Staff.) 
1. INSURANCE. 
In action for indemnity for death under accident policy, beneficiary may not 
recover double indemnity and attorney’s fees under Act No. 310 of 1910, imposing 
such penalties only in case of illness or accident. 


(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE. 
There is a strong legal presumption against commission of suicide. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 

3. INSURANCE. 


Defense of suicide to action on insurance policy must be established to exclusion 
of every other reasonable hypothesis. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 
4. INSURANCE. 

In action for indemnity for death under accident policy where evidence as to act 
producing death was evenly balanced between suicide and accident, held, motive for 
act was determining factor. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

5. INSURANCE. 

In suit on accident policy plaintiff held to have sustained burden of proving that 
death was accidental and not suicide. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from Civil District Court, Parish of Orleans; Mark M. Boatner, Judge. 

Suit by Victor Edward Michel, tutor, against the London & Lancashire Indem- 
nity Company of America. Judgment for plaintiff, and defendant appeals, and plain- 
tiff answers appeal and asks for full amount demanded. Affirmed. 

Miller, Miller & Fletchinger, of New Orleans, for appellant. 

Charles J. Theard and Delvaille H. Theard, both of New Orleans, for appellee. 

TuHompson, J. This is a suit for $3,000, the face value of a policy which insured 
Walter Leaumont against death by “bodily injuries effected directly and independently 
of all other causes through accidental means.” 

The plaintiff also demands an additional $3,000, or double indemnity and attorney 
fees, because the company failed, without just and reasonable grounds, to make pay- 
ment within 30 days after proofs of the death of the insured had been filed with said 
company. 

The lower court gave judgment for the amount of the policy, but rejected the 
penalty of double indemnity and attorney fees. 

The plaintiff has answered the appeal and asks for the full amount demanded. 

In the recent case of Brown v. Continental Casualty Co., 161 La. , 108 So. 
464, we held that— 

“In action for indemnity for death under health and accident policy, beneficiary 
may not recover double indemnity and attorneys fees under Act No. 310 of 1910, im- 
posing such penalties only in cases of illness or accident.” 

In the case of Faulk v. Mutual Life Insurance Co., 160 La. 530, 107 So. 395, 
double indemnity was allowed, not however under the Act of 1910, but because the 
policy expressly provided for such double indemnity if the death of the insured 
resulted “directly from bodily injury, received after the date of issue of this policy, 
independently and exclusively of all other causes, and that such bodily injury was 
effected solely through external, violent and accidental means.” 

There is no provision for double indemnity in the instant policy as was the case 
in the Faulk policy, hence the allowance of double indemnity in the Faulk policy 
cannot serve as precedent in the present case. 

[1] Under the ruling in the Brown Case, which we adhere to, the demand for 
double indemnity and attorney fees was properly rejected by the lower court. 

The defense to the suit is a denial that the death of the insured was accidental 
within the meaning of the policy, and it is alleged that the insured took his own 
life purposely and intentionally. 

It is undisputed that the insured died from the effect of a shot discharged from 
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a pistol which he held in his hands at the time. It had been his habit for many years 
to keep a pistol at his house and to load it at night and place it under his pillow or on 
a table near his bed. The first thing in the morning on arising from the bed he 
would unload the pistol and put it away. 

On the morning of his death the insured, while still in bed, picked up the pistol 
and, as it is claimed, proceeded to break and unload it, when the pistol was discharged, 
The ball entered the right temple just in front and adjacent to the upper portion of 
the ear, ranged upward, and lodged under the skin on the left side of the head. He 
was rushed to the hospital and died shortly thereafter. The coroner issued a certificate 
to the effect that the death was accidental. 

The insured was a widower with several children. His wife had been dead for some 
two years or more, and he and his children lived in the house with his wife’s parents. 

About 6 o’clock on that morning, Mr. Michel, the father-in-law of Leaumont, 
carried him some coffee and asked him how he felt, and he replied: “I feel fine. I 
had a good night.” 

Michel remained with him for about 30 minutes, during which time Leaumont 
asked him to make his son who was seven years old to read some to him and to make 
some figures. It seems that the boy had been promoted from the first to the third 
grade, and his father seemed very proud of it. Mr. Michel then prepared some coffee 
and carried it to his wife and the balance of his family. He again opened the door 
leading onto the porch where Leaumont was sleeping and asked him if he wanted 
anything, and he replied in the negative and again asked him not to forget to question 
his little boy. 

Just before the shot was fired Mr. Michel was tieing his “necktie and suggested 
to the boy that he hurry up and get off to school. 

They were in an adjoining room to the porch where Leaumont was sleeping, and 
Michel could only see the outline of Leaumont on the bed through the glass doors 
which opened onto the porch. 

Michel says he say Leaumont’s arms go up and then he heard the shot. He 
rushed onto the porch, saw what had happened, and immediately summoned a priest 
and a doctor. He saw the pistol broken open lying on the bed. 

Walter J. Leaumont, the 15 year old son of the insured, was in the adjoining 
room about eight feet from his father, and when he heard the shot he rushed to his 
aoe bed, where he found him in a kind of sitting position with the pistol open and 
in his lap. 

The deceased had been a sufferer from what his attending physician described as 
insipid tuberculosis, but he had been discharged as having been cured. 

The doctor was with him on the day before he was killed and told him he would 
be able to leave the room and to take dinner on Thanksgiving Day with his family. 
The doctor testified that on his last visit to him the day before he died, he was cheerful 
and happy, was laying out his plans for the future, and anticipated with great pleasure 
the fact that he would soon resume his business activities. He had held a position 
with a well-known cotton firm in this city for some five or six years at a salary of 
$5,000 per year. 

The evidence in the record not only fails to show the existence of any motive for 
the taking of his own life, but, on the contrary, all of the evidence and the surrounding 
circumstances show many good and substantial reasons for wanting to continue to live. 

He had no financial or family troubles. He was earning a good salary and was 
moderately well fixed in money matters. He was devoted to his children and justly 
proud of their educational advancement. His domestic surroundings were peaceful 
and happy. He never exhibited any despondency, but was always cheerful and happy 
in disposition. 

We find ourselves able after an examination of the record to fully concur with 
the trial judge in his opinion that the facts shown do not justify the charge that the 
insured committed suicide. 

[2-4] The rule of jurisprudence is so well established in this state as not to 
require citation of authority, to the effect that there is a strong legal presumption 
against commission of suicide and the insurance company alleging such defense must 
establish it to the exclusion of every other reasonable hypothesis. 

“But, where there is no direct evidence as to the suicidal act, and no suicide note 
or the like, and the other circumstantial evidence leaves the scale evenly balanced 
between suicide and accident, then the one final circumstance, which must turn the 


scale, is motive or lack of motive for the act.” Webster v. New York Life Insurance 
Co., 160 La. 854, 107 So. 599. 
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And i in the case of Faulk v. Mutual Life Insurance Co., supra, we said: 

“We might be inclined to hold, in this instance, that the insured commited suicide, 
if the circumstances, tending to show self- destruction, were supported by a motive. 
The evidence, however, fails to show a motive for such an act, but indicates, as far 
as it goes, that none existed.” 

Counsel for the defendant company do not question the correctness of the rule 
referred to, but contend that the rule does not prevail in accident policies such as 
here sued on. 

[5] It is contended that in a suit for recovery under such a policy the plaintiff 
. must first prove the happening of an accident before the insurance company can be 
put upon its defense. 

We think the plaintiff has sustained this burden of proof in this case. The death 
was caused by the discharge of the pistol while in the hands of the insured, and 
having arrived at the conclusion that the facts do not establish the act to be one of 
suicide, it necessarily follows that the killing was accidental. 

“As stated in the foregoing excerpt from the Webster Case, when the evidence 
shows that the insured killed himself, but leaves it doubtful whether he did so inten- 
tionally or accidentally, the presumption is that he killed himself accidentally.” Faulk 
Case, supra, and other cases there cited. 

. be find no confusion in the jurisprudence of this state on the question of burden 
of proo 

The language of the court in the cases cited is emphatic, clear, and unambiguous, 
to the effect that in all cases where the evidence shows that the insured killed himself, 
but leaves it doubtful whether he did so intentionally or accidentally, the presumption 
of accident will prevail. 

Judgment affirmed. 


FERNANDO v. CONTINENTAL CASUALTY CO. (No. 25389.) 
(Supreme Court of Minnesota. Oct. 29, 1926.) 
10 Northwestern Reporter 634 
(Syllabus by the Court.) 

INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE HELD 
TO SHOW CONCLUSIVELY THAT DEATH RESULTED FROM IN- 
TENTIONAL SHOOTING WITH REVOLVER; UNDER POLICY PRO- 
VIDING THAT IT DID NOT COVER INJURY FROM INTENTIONAL 
ACT OF INSURED OR OTHER PERSON, COMPANY WAS NOT 
LIABLE FOR DEATH RESULTING FROM ANOTHER PERSON’S IN- 
TENTIONALLY SHOOTING INSURED. 

The insured in an accident insurance policy was killed by a shot from a revolver 
while engaged in a quarrel. The evidence conclusively shows that his death resulted 
from an intentional act. There was no liability under the terms of the policy. 


(For other cases, see Insurance, Dec. Dig. § 464, 665 [5].) 


Appeal from District Court, Ramsey County; Richard D. O’Brien, Judge. 

Action by Mary Fernando against the Continental Casualty Company. Verdict 
was directed for defendant, and plaintiff appeals from an order denying her motion 
for a new trial. Affirmed. 

R. F. Schroeder and L. P. Sheahan, both of St. Paul, for appellant. 

Fowler, Carlson, Furber & Johnson and Ralph R. Comaford, all of Minneapolis, 
for respondent. 

Drsett, J. Action to recover on an accident policy issued to one Boone, in which 
the plaintiff was the beneficiary. The court directed a verdict for the defendant, and 
the plaintiff appeals from the order denying her motion for a new trial. 

Boone was killed on September 2, 1924, by a shot from a revolver. The policy 
upon which it is sought to recover for his death provided: 

“The policy does not cover any loss if the injury causing it results from the 
intentional act of the insured or of any other: person.’ 

The evidence is brief. The only witness to the shooting was a woman with whom 
Boone had been friendly. She testifies that Boone was at her home on the morning 
of the shooting and left his revolver in a trunk in the front room; that he returned 
shortly before noon; that he demanded money; that she told him she had none; that 
a quarrel and fight followed; that he hit her and started for the trunk; that she 
started also; and that she got ‘the gun and shot him. Incidentally it appears that she 
was indicted for murder and was sentenced to Shakopee upon a plea of guilty of 
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manslaughter in the second degree. Her plea does not bind the beneficiary, but her 
testimony is reasonable and uncontradicted by witnesses or by circumstances. There 
may be inaccuracies of detail, but she intended to shoot Boone. Whether she in- 
tended to kill, and her plea indicates that she did not, is unimportant. Boone’s death 
was the result of an “intentional act” within the policy. There could be but one 
verdict, and the court was right in its ruling. 

Order affirmed. 


SCHMITT v. UNITED STATES FIDELITY & GUARANTY CO. (No. 25631.) 
Supreme Court of Minnesota. Nov. 5, 1926.) 
(Syllabus by the Court.) 
210 Northwestern Reporter 846. 

1. INSURANCE—EVIDENCE HELD NOT TO SHOW CONCLUSIVELY 
THAT INSURER KNEW OF MISREPRESENTATIONS IN APPLICA- 
TIONS WHEN IT CANCELED HEALTH AND ACCIDENT POLICIES 
AND HAD WAIVED DEFENSE BY TREATING THEM AS THOUGH 
STILL IN FORCE. 

The evidence was insufficient to show conclusively that defendant had know- 
ledge of misrepresentations in the applications for certain insurance policies when 
it canceled the policies and had waived its defense, based on such misrepresentations, 
by treating the policies as though they were in force. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


2. INSURANCE—WHERE EVIDENCE WAS SUCH THAT JURY MIGHT 
FIND INSURED HONESTLY STATED FACTS TO AGENT. WHO 
FILLED APPLICATION BLANKS, AND REQUESTED HIM TO FILL 
THEM ACCORDING TO STATEMENT, INSURED CANNOT BE 
CHARGED WITH MISSTATEMENTS IN APPLICATIONS. 

The applications were procured by defendant’s agent who had authority to 
transact its business of insurance in the state of Minnesota. They were signed in 
blank. The agent filled in the answers to the questions. The answers were inaccurate 
and incomplete, but, under the evidence, the jury might find that plaintiff had 
honestly stated the facts to the agents and requested him to fill in the answers in 
conformity with the statement. Following the rule announced in Kausal v. Minn., 
etc. Ins. Ass’n, 31 Minn. 17, 16 N. W. 430, 47 Am. Rep. 776, it is held that plain- 
tiff cannot be charged with the misstatements in the applications. 


(For other cases, see Insurance, Dec. Dig. § 379[5].) 


3. INSURANCE—WHERE AGENT TAKING APPLICATION FOR INSUR- 
ANCE KNEW THAT APPLICANT’S ANSWERS WERE QUALIFIED 
AND REPRESENTED AS TRUE TO THE BEST OF HIS KNOWL- 
EDGE, INACCURACY OR INCOMPLETENESS OF ANSWER WILL 
a POLICY UNLESS INSURED WAS GUILTY OF BAD 
When it appears that an agent, taking an application for insurance, knows that 

the applicant’s answers are qualified and represented to be true to the best of appli- 

cant’s knowledge, the inaccuarcy or incompleteness of an answer will not avoid the 
policy unless the insured was guilty of bad faith. 

(For other cases, sse Insurance, Dec. Dig. § 256[2].) 

4. INSURANCE. 

The insured is not charged with notice of a mirepresentation in the application 
merely because he accepted and retained the policy to which the application was 
attached. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 


8. INSURANCE—EARNINGS, AS USED IN HEALTH AND ACCIDENT 
POLICY APPLICATION, HELD TO MEAN PRICE OF SERVICES 
PERFORMED OR FRUIT OR REWARD OF LABOR (CITING 2 
WORDS AND PHRASES, SECOND SERIES, P. 210). 

Earnings are the price of services performed or the fruit or reward of labor. 

The word, as used in plaintiff’s applications, does not refer to net earnings. 


(For other cases, see Insurance, Dec. Dig. § 299.) 


Appeal from District Court, Blue Earth County; W. L. Comstock, Judge. 
Action by Aaron F. Schmitt against the United States Fidelity & Guaranty 
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Company. From an order denying its motion for judgment notwithstanding a verdict 
for plaintiff or a new trial, defendant appeals. Affirmed. ; - 

Cobb, Wheelwright, Hoke & Benson and Tracy J. Peycke, all of Minneapolis, 
for appellant. 

H. L. & J. W. Schmitt, of Mankato, H. W. Volk, of Minneapolis, and C. J. 
Laurisch, of Mankato, for respondent. 

Lees, C. Plaintiff recovered a verdict in an action on two policies of health 
and accident insurance. Defendant has appealed from an order denying its motion 
for judgment, notwithstanding the verdict or a new trial. 

Misrespresentations in the applications for the policies were pleaded as a de- 
fense. That the sickness for which plaintiff claimed indemnity was contracted prior 
to the beginning of the term of the policies, and that the policies were canceled, 
were pleaded as additional defenses. In reply, plaintiff alleged that, when the appli- 
cations were taken, he truthfully gave all the information sought and that defendant 
issued the policies with knowledge of the facts disclosed. By supplemental answer, 
defendant alleged that it had tendered a return of all premiums paid, with interest 
thereon, and that the tender was refused. Plaintiff replied that on September 23, 
1925, defendant denied liability; that the action was commenced on September 28th 
and the answer served on October 22d, and that on October 6th, by canceling the 
policies, defendant had waived all the defenses pleaded in the original answer. At 
the close of the evidence, both parties moved for a directed verdict. Both motions 
were denied. 

The applications contain this provision: 

“I understand and agree that the right to recovery under any policy which may 
be issued upon the basis of this application shall be barred in the event of any one 
of the following statements, material either to the acceptance of the risk or to the 
hazard assumed by the company is false or in the event that any one of the follow- 
ing statements is false and made with intent to deceive.” 

On this appeal plaintiff takes the position that his motion should have been 
granted because defendant waived the defense of fraud by canceling the policies 
and that, therefore, the court need not consider the points raised by defendant. That 
there can be no waiver unless there was an intentional relinquishment of known 
rights is not disputed. But it is argued that, knowing the policies had been obtained 
by fraud, defendant elected to treat the contract of insurance as in force and thereby 
waived the defense. 

[1] On September 23d, defendant wrote to plaintiff saying that it had made a 
careful investigation of plaintiff’s claim for indemnity on account of illness and de- 
nied liability, “because we do not believe that the circumstances surrounding your 
present claim are within the contemplation of our policies and also for other good 
and sufficient reasons.” It is contended that this letter establishes defendant’s knowl- 
edge of the facts subsequently pleaded as a defense. We do not sustain the con- 
tention. Possibly, a jury might infer from the letter and defendant’s conduct after 
writing it that defendant must have known of the misrepresentations when it canceled 
the policies, but plaintiff did not ask the court to submit the question to the jury and 
it was not submitted. It cannot be held, as a matter of law, that defendant had 
knowledge of the alleged misrepresentations when it gave the notice of cancellation. 

[2] In considering the argument in support of defendant’s motion for judgment, 
we proceed on the assumption that the answers to the questions in the applications 
were incomplete and inaccurate, and that there were misrepresentations which were 
material and increased the risk of loss. We are, nevertheless, of the opinion that 
the motion was properly denied. The applications were procured by G. W. Harden, 
whom defendant had appointed as its agent with authority to transact its business 
of insurance in the state of Minnesota. They were signed in blank. Harden filled 
in the answers at the defendant’s office in Minneapolis, where the applications were 
approved by some one in authority. The policies were then written and counter- 
signed by Harden and delivered to plaintiff. Under the evidence, the jury might find 
that, when the applications were taken, plaintiff stated facts to Harden which he 
failed to mention in the answers he filled in, although plaintiff had requested him to 
do so, and that he also handed a written statement to Harden, designated as Exhibit 
G, to which Harden paid no attention when he filled in the answers to questions 
relative to health and accident insurance carried, indemnities paid, injuries and ill- 
nesses suffered, and policies canceled or lapsed. Harden’s denial of this made it the 
duty of the jury to determine where the truth lay. Evidently, they believed plaintiff’s 
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testimony instead of Harden’s. The evidence was sufficient to bring the case within 
the rules approved in Kausal v. Minn., etc., Ins. Ass’n., 31 Minn. 17, 16 N. W. 430, 
47 Am. Rep. 776; Whitney v. National, etc., Ass’n, 57 Minn. 472, 59 N. W. 943; 
Otte v. Hartford Life Ins. Co., 88 Minn. 423, 93 N. W. 608, 97 Am. St. Rep. 532; 
Zimmerman y. Bankers’ Casualty Co., 138 Minn. 442, 165 N. W. 271; Shaughnessy 
v. New York Life Ins. Co., 163 Minn. 134, 203 N. W. 600; and Mack v. Pac. Mut. 
Life Ins. Co. (Minn.) 208 N. W. 410. 

[3] But it is argued that this case must be differentiated from those cited because 
it appears that plaintiff did not give Harden a correct statement of all the facts called 
for by the questions. This is true, but Exhibit G begins with these words: “State- 
ment of accident and health insurance for Geo. W. Harden—As I recall the facts— 
not certain as to exactness or completeness.” Under the heading Indemnities Re- 
ceived: “I am not certain—too long ago,” and again, “Do not remember amounts 
and am not certain as to completeness.” Under the heading Policies Canceled: 
“As I remember, but I cannot be certain a sto completeness.” It thus appears that 
Harden knew that plaintiff was unable to answer the questions completely and did 
not vouch for the accuracy of his answers. Defendant is charged with notice of 
the facts thus communicated to Harden. In this situation, three courses were open 
to defendant. It might have declined to issue the policies, or have called for more 
definite information before issuing them, or it might accept the applications and 
issue the policies. By taking the third course, we think it lost the right to 
assert thereafter that plaintiff misstated the facts called for by the questions in the 
applications. 

In 37 C. J. p. 466, the rule is thus stated: 

“If the answer is qualified as made to the best of insured’s knowledge, * * * 
the falsity of the answer will not avoid the policy unless insured knew that it was 
untrue and answered in bad faith.” 

In Rupert v. Sup. Ct. U. of F., 94 Minn. 293, 102 N. W. 715, it was held that 
an answer to a question concerning previous consultations of physicians which 
admits one examination and omits others, but does not purport to be a full and 
complete reply to all questions in that connection, if accepted in its incomplete 
form, is not affirmatively shown to have been false so as to prevent recovery on 
the policy. 

In Ranta v. Sup. Tent, K. of M., 97 Minn. 454, 107 N. W. 156, the court said 
that an applicant who makes qualified answers to the questions in the application 
should be held to warrant only his bona fide belief in the truthfulness of his answers, 
and, unless there was bad faith or an intentional suppression of facts, the appli- 
cant should not be charged with the consequences of fraud or of innocent mis- 
representations which materially affect the acceptance of the application or the 
risk of loss. See, also, Smith v. Prudential Ins. Co., 83 N. J. Law, 719, 85 A. 190, 
43 L. R. A. (N. S.) 431, and note, in which the cases in other jurisdictions are 
reviewed, and note in L. R. A. 1917C, page 872. 

[4] Plaintiff is not chargeable with notice of the falsity of the answers merely 
because he accepted the policies with the incorrect applications attached thereto. 
Olsson vy. Midland Ins. Co., 138 Minn. 424, 165 N. W. 474; Gruberski v. Bro. 
Am. Yeomen, 149 Minn. 49, 182 N. W. 716. Shaughnessy v. New York Life Ins. 
Co., supra, does not touch this point. There the insured signed an application which 
had been completely filed out in her presence, and it was held that her beneficiary 
could not avoid the effect of misrepresentations by a mere showing that the insured 
did not read the application. The effect of the acceptance and retention of the 
policy was not involved or referred to. 

Many points are made in the attack on the denial of defendant’s motion for 
a new trial. Before and after making the applications in question, plaintiff applied 
to other companies for policies of life or accident insurance. Defendant offered 
some of these applications in evidence to show that they contained similiar mis- 
statements. The court excluded them, and this is assigned as error. It should be 
said, in passing, that some of the applications were for insurance in commercial and 
traveling men’s associations doing business on the assessment plan, and that the 
evidence is to the effect that Harden told plaintiff that defendant was not interested 
in information concerning applications for such insurance. 

It is argued that repeated misstatements of the same nature justify the’ conclu- 
sion that plaintiff had a general plan or scheme to deceive insurance companies and 
procure insurance he could not have obtained if his applications had revealed the 
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true state of facts, and that the answers to questions in other applications tended to 
show that the omissions in question were not by accident but by design. See Penn 
Mutual L. Ins. Co. v. Mech. Sav. Bk. & Tr. Co., 72 F. 413, 19 C. C. A. 286, 38 
os RA SS; 70. 

[5] In Albrecht v. Rathai, 150 Minn. 256, 185 N. W. 259, the court gave 
careful consideration to the question whether proof of other similar fraudulent acts 
is receivable to show an intent or design to defraud. It was said that if the other 
acts were of such a character as to show a series of connected fraudulent doings 
or a general scheme to defraud, broad enough to include the fraud under considera- 
tion and of which it was a part, such proof was competent. This is not such a case. 
The evidence fell short of showing that plaintiff had concocted a scheme to deceive 
insurance companies, or that he was engaged in fraudulent practices in his dealings 
with them. The fact that prior or subsequent applications were also incomplete or 
inaccurate is consistent with innocence. It indicates a faulty memory, but hardly 
a deliberate purpose to deceive. To hold that a man who takes out insurance over 
a period of years may be charged with a systematic course of fraudulent practices 
merely because the same misstatement occurs in disconnected applications for policies 
would establish a rule for which there is no justification in reason or experience. 
Something more must be shown before a systematically fraudulent intention may 
be charged to the insured. 

[6] Again, the statements in other applications were collateral to the main 
issue on trial. The rule is well settled that, in receiving or rejecting evidence of 
collateral facts, the trial courtshas a rather broad discretion, and that this court will 
not readily interfere with the exercise thereof. Dunnell’s Digest, § 3252; Vought 
v. Porter (Minn.) 209 N. W. 642. This is not a case justifying interference. 

[7] The applications in question were taken on November 30, 1923. In May, 
1922, a applied to defendant for a policy of acgident insurance, and in No- 
vember, 1922, for another. The earlier application was in plaintiff’s handwriting. 
Harden testified that, when he took the application of November 30th plaintiff 
told him that there had been no change in matters covered by the 1922 applications, 
and that the blanks in the 1923 applications, might be filled by copying the earlier 
ones. It is urged that the court’s refusal to receive the 1922 applications in evidence 
was erroneous for the reasons already considered and because they corroborated 
Harden and contradicted plaintiff. There would be force in the last contention but 
for the fact that the answers in both sets of applications are the same. The jury 
knew the contents of the 1923 applications. Harden’s testimony that he went to the 
earlier applications and copied the answers in filling the blanks in the later ones 
was not disputed. Knowing that the answers were the same, the jury had all the 
information they would have had, if the 1922 applications had been laid before them. 

[8] There was no error in restricting plaintiff's cross-examination to his gross, 
as distinguished from his net, earnings in defendant’s attempt to show that plaintiff 
earned less than the total indemnities he would receive under his policies. The 
word earnings, as used in the applications, did not refer to net earnings. Earnings 
are the price of services performed—the fruit or reward of labor. See 19 C. J. 
853; Anderson’s Law Dict. 390; Vol. 2, Words & Phrases, Second Series, page 
210. For this reason, evidence as to the income tax plaintiff paid was properly 
excluded. 

[9] It is argued that the court erred in instructing the jury that defendant 
must prove that the alleged misrepresentations in the applications were false and 
made with intent to deceive, and that defendant would not have issued the policies 
if it had not believed them, and that the misrepresentations increased the risk of 
loss. The criticism is that the word and instead of or was used. We have held 
that, if a misrepresentation is material, no intent to deceive need be shown. John- 
son v. National Life Ins. Co., 123 Minn. 453, 144 N. W. 218, Ann. Cas. 1915A, 
458; Shaughnessy v. New York Life Ins. Co., supra. Accordingly, the instruction 
should have been in the disjunctive form instead of the conjunctive. 

The rule is that in instructing the jury the trial court should state the law 
in a practical and concrete form and that an error in a concrete instruction is not 
cured by a correct statement of an abstract proposition on the same subject, because 
instructions of practical application to the evidence are presumed to be more effective 
than those of an abstract character. Gorstz v. Pinski, 82 Minn. 456, 85 N. W. 
215, 83 Am. St. Rep. 441. It is also the rule that if the instructions are inconsistent 
and calculated to mislead and confuse rather than inform and guide the jury, the 
verdict should not stand. McCormick v. Kelly, 28 Minn. 135, 9 N. W. 675. 
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[10] After giving the instruction complained of, the court correctly charged 
that a material misrepresentation, made with actual intent to deceive, would avoid 
the policies, and that a misrepresentation made innocently and without intent to 
deceive would avoid the policies, if the misrepresentation materially affected either 
the acceptance of the applications or the risk assumed by the defendant. Consider- 
ing the charge as a whole, we are of the opinion that the jury could hardly have 
been misled, but, if defendant’s counsel feared a misapprehension, the court’s atten- 
tion should have been called to the misuse of the word and. Steinbauer v. Stone, 
85 Minn. 274, 88 N. W. 754. 

The charge is criticised on the ground that it failed to inform the jury that 
if, plaintiff knew or was charged with knowledge of the alleged misrepresentations, 
the defendant might assert the defense pleaded, inspite of the fact that Harden 
was informed as to the true state of facts. The instructions on that feature of the 
case were to the effect that plaintiff was not bound by Harden’s acts in filling out 
the applications, unless he had knowledge of the misstatements at the time he signed 
them or before the delivery of the policies. This was not correct, for, if plaintiff 
learned of the misstatements after the policies were delivered and before his claim 
to indemnity arose and remained silent, he might be bound no less than if he had 
learned of them before the policies were delivered. But there is no evidence that 
plaintiff did learn of them at any time after the policies were issued and before 
the trial began. Plaintiff testified that he did not examine the applications or read 
the policies until after his claim arose; that, when he received the policies, he placed 
them in his safe and later in his safety deposit box in a bank, where they remained 
until he made proof of his claim. In the absence of a showing that plaintiff was 
charged with notice of the misrepresentations after the policies were issued, there was 
no occasion to instruct the jury as to the effect such knowledge would have had, if it 
were proved. 

Complaint is made because the court instructed the jury that, if the plaintiff 
informed Harden that he was not certain as to the facts communicated when the 
applications were made, it became Harden’s duty to transmit the information to 
the defendant, and, if he failed to do so without the knowledge or consent of the 
plaintiff, the defendant could not avoid the policies. 

The ground of complaint is that the statement should have been qualified by 
an instruction that this would not be the effect if the plaintiff acted in bad faith. 
This portion of the charge must be read in conjunction with the instruction that, 
if the plaintiff knew that the applications were incorrect at the time of the delivery 
of the policies, he could not recover. Considering the charge as a whole, we think 
the jury could not fail to understand that, if the plaintiff intended to deceive or 
defraud the defendant, there could be no recovery. 

Other assignments of error are discussed in the briefs and have received our 
attention. We find nothing substantial in any of them and will not prolong this 
opinion by discussing them. 

Order affirmed. 


LANDAU v. TRAVELERS’ INS. CO. (No. 27006.) 
(Supreme Court of Missouri, en Banc. Oct. 8, 1926.) 
287 Southwestern Reporter 346 
1. INSURANCE. 
Evidence that insured was financially well to do, healthy, happy, fond of family, 
and an earnest adherent of his faith, shows no motive for suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


5. INSURANCE—EXEMPTION OF LIABILITY OF INSURER FOR DEATH 
BY VOLUNTARY EXPOSURE TO UNNECESSARY DANGER AP- 
PLIES WHILE INSURED IS ON STEPS OF STREET CAR, THOUGH 
oe FURTHER PROVIDED FOR SINGLE LIABILITY IN SUCH 
CASE. 


Accident policy, exempting insurer from liability for death caused by voluntary 
exposure to unnecessary danger, applies while insured is on steps of street car, though 
policy further provided that only single damages shall be paid in case of death while 
on steps of car. 


(For other cases, see Insurance, Dec. Dig. § 461[1].) 
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6. INSURANCE—ACCIDENT POLICY,.PROVIDING FOR SINGLE INDEM- 
NITY IN CASE OF DEATH WHILE ON STEPS OF STREET CAR, 
HELD NOT TO LICENSE INSURED TO VOLUNTARILY EXPOSE 
HIMSELF TO UNNECESSARY DANGER WHILE GETTING ON OR 
OFF CAR. 

Accident policy, providing for single indemnity in case of death while on steps 
of street car, limits double indemnity to case where insured is within car as a 
passenger, but does not license insured to voluntarily expose himself to unnecessary 
danger while getting on or -off car or while on its steps. 

(For other cases, see Insurance, Dec. Dig. § 461[2].) 

8. INSURANCE—INSTRUCTION TO DENY RECOVERY IF INSURED 
VOLUNTARILY EXPOSED HIMSELF TO DANGER, THOUGH DEATH 
WAS ACCIDENTAL, HELD PROPER UNDER POLICY EXEMPTING 
INSURER FROM LIABILITY IN CASE OF VOLUNTARY EXPOSURE 
TO UNNECESSARY DANGER. 

In action on accident policy, exempting insurer from liability for death caused 
by voluntary exposure to unnecessary danger, it was proper to instruct to deny re- 
covery if insured voluntarily exposed himself to danger, though his death was acci- 
dental and not intentional. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

9. INSURANCE—INSTRUCTIONS TO DENY RECOVERY IF INSURED 
UNNECESSARILY AND VOLUNTARILY WENT ON STEPS OF CAR, 
KNOWING DANGER, OR IF DANGER WAS OBVIOUS, HELD NOT TO 
CONFUSE VOLUNTARY ACT WITH VOLUNTARY EXPOSURE TO 
DANGER. 

In action on accident policy, instruction to deny recovery if insured unnecessarily 
and voluntarily went on steps of street car, knowing danger, or if danger was obvious 
and apparent, held not erroneous as confusing voluntary act with voluntary exposure 
to danger. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


11. INSURANCE—VOLUNTARY ACT NOT NECESSARY, WHICH RE- 
QUIRES EXPOSURE TO KNOWN DANGER, IS “VOLUNTARY EX- 
POSURE TO UNNECESSARY DANGER.” 

Voluntary doing of an act which is not necessary to be done, but which requires 
exposure to know n danger to which one would not be exposed if unnecessary act is 
not done, is “yoluntary exposure to unnecessary danger.” 

(For other cases, see Insurance, Dec. Dig. § 461[1].) 

12. INSURANCE—INSTRUCTION THAT, TO FIND VOLUNTARY EX- 
POSURE TO UNNECESSARY DANGER, IT MUST HAVE BEEN DAN- 
GEROUS FOR INSURED TO BE ON RUNNING BOARD OF STREET 
CAR ACTING AS A PRUDENT MAN, AND THAT DANGER WAS 
KNOWN TO INSURED OR SHOULD HAVE BEEN KNOWN, HELD 
PROPER. 

In action on accident policy, instruction that to find insured voluntarily exposed 
himself to unnecessary danger jury must find that danger of being on running board 
of street car would be considered so by an ordinarily prudent man, and was known 
to insured or so obvious that he should have known it, but that he voluntarily assumed 
such position, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[11]). 

14. INSURANCE. 

In action on accident policy, instruction to find for insurer, regardless of question 
of voluntary exposure to unnecessary danger, unless beneficiaries prove by preponder- 
ance of evidence that death was accidental and not intentional, does not erroneously 
place on beneficiaries the burden of overcoming defense of voluntary exposure or 
permit the jury to measure probabilities. 

(For other cases, see Insurance, Dec. Dig. § 669[11]). 

15. INSURANCE. 

Evidence held to justify verdict denying beneficiaries recovery on account policy 
on ground that insured voluntarily exposed himself to unnecessary danger. 

(For other cases, see Insurance, Dec. Dig. § 665[5]). 
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Appeal from St. Louis Circuit Court; John W. McElhinney, Judge. 

Action by Amelia C. Landau against tne Travelers’ insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Joseph C. McAtee and E. McDonald Stevens, both of Clayton, and Abbott, 
Fauntleroy, Cullen & Edwards, of St. Louis, for appellant. 

Jones, Hocker, Sullivan & Angert, of St. Louis, for respondent. 

Buair, C. J. Action upon an accident insurance policy brought by the beneficiary 
for the death of the insured through alleged accidental means. Trial by jury resulted 
in a verdict for defendant. The trial court refused to grant a new trial, and plaintiff 
appealed. Our appellate jurisdiction attaches by reason of the amount claimed in the 
petition. 

This is the second appeal in the case. Upon the first trial the jury found for 
plaintiff. The trial court granted defendant a new trial, and plaintiff appealed to 
this court. Here the order of the court granting a new trial was affirmed, and the 
cause was remanded for another trial. Landau v. Insurance Co., 305 Mo. 563, 267 
S. W. 376. A companion case, upon a policy of accident insurance written by a 
different company, was also decided by this court. Landau v. Pacific Mut. Life 
Insurance Co., 305 Mo. 542, 267 S. W. 370. There the same beneficiary recovered 
judgment for the death of the same insured, and we reversed the judgment and 
remanded the case. 

The petition in the case now before us alleged the issuance and delivery by 
defendant to insured of its contract of insurance, whereby it insured him in the 
principal sum of $10,000 against death from injuries suffered through external, 
violent, and accidental méans. In case of death of insured, loss was payable to his 
daughter Amelia C. Rich (now Landau), the plaintiff. It was alleged that annual 
renewals, in accordance with the terms of the policy, had increased the principal 
sum thereof to $15,000. Said policy provided for double indemnity for injury result- 
ing in death through accidental means while insured was a passenger and riding upon 
a passenger car, etc. The facts attending the injury and death of insured while 
riding as a passenger upon a street car were set forth, and it was alleged that such 
death resulted through accidental means. Damages were prayed for in the sum of 
$30,000, together with interest. It was also alleged that defendant had vexatiously 
refused to pay the amount due under the policy. Ten per cent. in addition to the 
principal sum and a reasonable attorney’s fee were prayed for on that account. 

Among other things, the answer alleged that insured’s death was due to suicide, 
and that defendant was not liable in any sum, under the terms of the policy, for that 
reason. It was further alleged that the provision for double indemnity did not apply 
in case the insured sustained an injury while being upon the steps of a street railway 
car, and that insured was upon the steps of a street car at the time he precipitated 
himself therefrom. Said answer also pleaded a provision of the policy exempting 
defendant entirely from liability for injuries or death resulting from voluntary ex- 
posure to unnecessary danger, and alleged that insured’s fatal injuries were so caused. 
It was further alleged that said policy did not cover injuries received by insured 
while leaving a moving conveyance, and that insured’s fatal injuries were caused in 
that manner, and hence that defendant was not liable under the policy. The reply 
was a general denial. 

Morris Rich, the insured, died on June 9, 1919, as the direct result of injuries 
received in a fall or jump from a moving street car of the Creve Coeur Lake line, 
near the city of St. Louis. The ultimate issues of fact tried were whether such fall 
was accidental or was voluntarily brought about by insured with suicidal intent; 
also, if such fall was accidental, whether it was the result of voluntary exposure on 
the part of insured to unnecessary danger. 

[1] Insured was 69 years of age. He lived in St. Louis with the plaintiff, who 
was his only child, and her husband and their infant son. There was evidence on the 
part of plaintiff tending to show that insured was financially well-to-do, healthy, 
happy, exceedingly fond of his daughter and grandson, contented with life, and an 
earnest adherent of the Hebrew faith. From such testimony no motive for suicide 
could be deduced. 

Defendant offered testimony tending to show that insured had undergone treat- 
ment for syphilis, and was threatened with locomotor ataxia, and was living in con- 
stant dread of that disease and its effects and the disgrace which knowledge of his 
affliction with such disease and its cause would bring upon him and his family. The 
purpose of such testimony was to show a motive for suicide. 
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__ There was testimony tending to prove that insured boarded one of the “moon- 
light” cars of the street car company about noon on the day of his death, and, without 
getting off said car, made two complete round trips between Delmar Garden and 
Creve Coeur Lake, each round trip consuming about 80 minutes. The crew operating 
the street car then changed, but insured remained on the car and rode to Creve Coeur 
Lake a third time, and stayed upon the car and started back toward Delmar Garden 
a third time. 

The fatal injuries of insured were received at a bridge over the Rock Island 
Railroad, known as the Colorago Bridge, at a point about 1%4 miles east of Creve 
Coeur Lake. As the street car, moving at a speed of 15 to 20 miles per hour, ap- 
proached and was about to enter upon said bridge, insured left his seat, about the 
second from the rear, and stepped down upon the running board, which extended 
along the full length of the car and below the floor of the car, and either fell or 
jumped from said running board. He thereby received injuries which caused his 
death the same day. The street car was an open or summer car, and seated about 
100 passengers. The seats extended clear across the car. Access to any particular 
seat could only be had from the running board at the right side of the car. Admis- 
sion to or exit from the car could only be obtained from the right side. A heavy 
wire screen guard closed the left side. There was no way to change from one seat 
to another in the car without stepping down upon the running board at the right 
side, unless one stepped over from one seat to another. Sixteen or seventeen passen- 
gers were on the car at the time. 

The facts immediately preceding the fall by, and fatal injury to, insured were 
testified to at the first trial by certain witnesses introduced by plaintiff. Upon the 
former appeal we held that, if the new trial was granted upon the ground that a 
demurrer to the evidence should have been sustained, the trial court’s action in grant- 
ing such a new trial was fully warranted. 305 Mo. 563, 267 S. W. p. 377, column 1. 
Upon the second trial and doubtless in view of such ruling, plaintiff did not call any 
oi the eyewitnesses used by her at the first trial. She called Conductor Youngblood 
and one Barbee instead, and defendant called as its witnesses the witnesses used by 
plaintiff upon the first trial and other witnesses. The testimony of Mrs. Youngblood, 
a witness used by plaintiff at the first trial, was read to the jury by defendant, as she 
died subsequently to the first trial. : 

Conductor Youngblood testified that he was sitting with his wife in the seat next 
in front of insured. He saw insured get up from his seat and look ahead along the 
track and then sit down. He got up again, and witness warned him that the car 
was approaching the bridge and that they were in a dangerous place. Insured said 
he wanted to change his seat. He said insured got up from his seat and stepped down 
upon the running board of the car facing the car and holding the handles at the end 
of the seats and made one or two short steps forward, and then witness saw “his 
shoulder go down—give way”; then, “he went down, and his hands in the air.” The 
witness said insured “fell off,” but the court struck that out as a conclusion. In 
answer to the request to show the jury how insured went down, witness said: “When 
I saw his outside shoulder give way, or give down, why his feet went off, and he 
went off with his hands raised.” Witness did not see insured strike the ground 
beneath and to one side of the bridge. 

William H. Barbee was called by plaintiff. The substance of his testimony as to 
the movements of insured, just prior to the time he fell or stepped off the car, has 
been correctly stated by plaintiff as follows: 

“As I looked back I saw the man whom I afterwards found out to be Mr. Rich. 
He was in the next seat behind the conductor and this lady, the very first seat back 
of them. I saw him (Rich) arise and step out on the running board. He stepped 
down with his back away from the car and faced towards the car. He took hold 
of the regular posts, the handholds or grabirons, as they are termed. After he got 
down there he proceeded a step forward. When he stepped down he had to hold 
with both hands. He proceeded forward a step and moved his left hand up to where 
the right hand was and was going to reach. (Interruption.) The right hand was 
extended out towards the next grabiron. While the right hand was extended out 
there in that position, I noticed about his body. It was a sudden drop. The right 
hand, the hand that was outstretched, shot upward. The body dropped. At the time 
I saw the body drop it was a very sudden drop. The movement of the body was 
such that it somewhat turned away from the car, not a full turn, but perhaps 45 
degrees, not facing all the way out to the car, but there was a slight turn of the 
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body. When the body turned in the way I have described, the left hand had hold 
of the grabiron until the hand came loose and the body went straight downward.” 

The testimony offered by defendant need not be detailed. It was substantially 
the same as that produced by it and by plaintiff upon the former trial. It is sufficient 
to state that it was of such character as amply to justify the finding by the jury, 
if it did so find, that insured voluntarily jumped or stepped off the running board of 
the car while it was entering upon the west end of the bridge, and to warrant a find- 
ing that the act of insured in so leaving the car was done with suicidal intent. The 
testimony offered by defendant was also of such character that the jury could well 
have found therefrom that insured’s death, if not suicidal, resulted from voluntary 
exposure to unnecessary danger. The interested reader can secure further informa- 
tion concerning the testimony of said witnesses by reading the opinions in this and 
the companion cases upon former appeal, cited above. 

(2] It is contended by plaintiff that the court erred in refusing to permit the 
witnesses Youngblood and Barbee to testify that insured fell from the car and did 
not jump or step from it. It appears too clear for argument that the trial court did 
not err in this respect. The very heart of the question to be determined by the jury 
was whether insured intentionally jumped or accidentally fell from the car. Why 
take up all the time of the court and jury in having witnesses describe the car, the 
seats, the running board, the bridge and its approach, and the actions of insured 
immediately preceding the instant his body left the running board of the street car, 
if that question may properly be decided by the jury upon the opinions and conclusions 
of the eyewitnesses? The cases cited by plaintiff are those where the matter, to 
which the testimony of the witnesses was directed and upon which their opinions 
were sought, was of such character that it could not be properly reconstructed by 
the testimony or be adequately described to the jury as it appeared to the witnesses 
so that the jury could satisfactorily draw its own conclusion. 

[3] The correctness of the court’s ruling in excluding the alleged exclamation 
of the conductor, immediately following insured’s fall or jump from the car, that a 
man had fallen from the car, is challenged. We have carefully studied the record, 
and failed to find that any exception was saved to the exclusion of plaintiff’s offer 
to such testimony when Conductor Youngblood was on the stand. At another place 
appearing in the record, witness Flynn volunteered the statement that a woman 
screamed, “A man fell off the car.” This was stricken out on defendant’s motion, 
without objection or exception on the part of plaintiff. The point was therefore not 
properly saved for review in either of said instances. 

[4] Offers were made to show by witnesses Burnett, the motorman, and one 
De Armas that the conductor exclaimed that a man had fallen off the car. Excep- 
tions were saved to the exclusion of such offer. The offers did not include any 
showing as to the time such alleged exclamations were made with reference to the 
time of insured’s fall or jump from the car. It cannot be said, therefore, that the 
offers made included a showing that such exclamation was so close in point of time 
to insured’s leaving the car as to constitute part of the res geste. It is not necessary 
to enter upon a consideration of the admissibility of such testimony fdr that reason. 

Error is assigned becatise the court excluded testimony in reference to statements 
made by insured, after he was injured and while he lay upon the ground and when 
persons on the car reached him after the street car was stopped and backed up to the 
bridge. The refusal of substantially the same testimony was held not to be error 
upon the former appeal. Landau v. Insurance Co., 305 Mo. 563, 267 S. W. 379, 
column 1. We therefore regard it as unnecessary again to consider the same question. 

Plaintiff contends : 

“The policy promises to pay single damages if the insured shall meet death 
while being on the step of any railway or street railway car, and therefore being on 
such step is insufficient to establish the defense of a voluntary exposure, and the court 
erred in not so instructing the jury and in giving instructions which permitted the 
jury to find that being on the steps constituted such defense.” 

[5, 6] Defendant’s instruction 10 is said to be typical of several instructions 
presenting this alleged vice. The voluntary exposure clause provided that the insur- 
ance should not cover injuries, fatal or nonfatal, resulting wholly or in part from 
“voluntary exposure to unnecessary danger.” The contention seems to be that the 
voluntary exposure to unnecessary danger clause had no application while insured 
was getting on or off the car or while on the step thereof, no matter how great and 
obvious the danger or how unnecessary the exposure. Such construction of the 
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policy is not permissible. We think the single indemnity provision merely limited the 
double indemnity provided for in part B while insured occupied the status of a 
passenger, and must be construed as applying the double indemnity only while insured 
was within the car as such passenger, and such double indemnity did not apply while 
he was in the act of becoming or ceasing to be a passenger. That clause did not 
license insured, under the protection of single indemnity, voluntarily to expose himself 
to unnecessary danger while getting on or off the car or while upon its steps. The 
voluntary exposure to unnecessary danger exception applied to every risk covered 
by the policy. It applied while insured was a passenger and seated ‘or standing inside 
oi the car, when he was getting on or off the car or standing upon the running 
board and while pursuing his ordinary habits of life and not exposed to the extra 
hazards of travel. 

_ [7] It may not be amiss to add that plaintiff’s instruction 4, quoted later in this 
opinion, submitted this issue to the jury, and plaintiff should not now be heard to 
complain of defendant’s instructions of like character. 

Again, plaintiff contends that: 

“Defendant’s instructions are in irreconcilable conflict in this: The jury are 
advised that the facts establishing accident are sufficient to support a- defense under 
the voluntary exposure clause, and directs the jury that the same facts do not authorize 
a verdict for plaintiff though they establish accident.” 

In argument, counsel designate defendant’s instructions 9, 10, and 11 as thus 
offending. All three instructions are quite similar in wording and practically identical 
in meaning. We quote instruction 9 as follows: 

“And with respect to the question as to. whether or not Rich voluntarily exposed 
himself to unnecessary danger, the jury are instructed that, if they find and believe 
from the evidence that he was a passenger on an electric car, that he was seated upon 
a seat provided for passengers, where he might have remained and been transported 
with safety and security, so long as he continued to be a passenger on the car, that 
one side of the car upon which he was riding was open and had a running board or 
step running along that side, and that the insured, Morris Rich, while said car was 
in motion and was upon or approaching an embankment or trestle, got up from his 
seat and went upon the running board or step of the car and fell from this step or 
running board and received injuries from which he died, and if you further find and 
believe from the evidence that it was not necessary that he should go upon this step 
or running board at that time and place, and that it was dangerous to stand or be 
where the insured so stood or placed himself, having regard to the structure of the 
car, the rate of speed at which it was traveling, his age and activity, and all the © 
facts and circumstances in evidence, and that a man of ordinary care and prudence 
would have regarded it as dangerous to so do, and that the risk or danger involved 
in so doing was known to the insured, or was so obvious and apparent that it would 
have been known to him by ordinary attention to his surroundings, then you are 
instructed that Morris Rich voluntarily exposed himself to unnecessary danger within 
the meaning of. the policy, and the plaintiff is not entitled to recover, and, if you so 
find the facts, your verdict will be for the defendant, even though you may also 
find that his fall from the car was accidental and not intentional.” 

The substance of plaintiff’s contention is embraced within the following quotation 
from her brief: 7 

“An unintentional fall from steps where one has voluntarily placed himself is an 
accident; hence the instructions are erroneous because they take all the essential, con- 
stituent elements of accident and advise the jury to find against the plaintiff who 
is suing on an accident policy, even though they find that all the essential constituent 
elements of an accident are proved.” : 

[8] The obvious answer to this contention is that the policy covered all injuries 
or death, due to accidental causes, except accidents due to and occurring while insured 
was voluntarily exposing himself to unnecessary danger. The parties made the con- 
tract that way. It is our duty to construe and enforce it as made. We cannot 
reproduce the adroit argument made by counsel, but regard it as utterly unsound, in 
view of the terms of the contract of insurance before us. 

[9] Another assault upon the instructions is that: 

They “are erroneous because they confuse voluntary act with voluntary exposure, 
fail to require the jury to find that the danger was threatening, or the probable and 
natural consequences of the act of deceased.” \ 

This assault is also directed to instructions similar to instruction 9 above quoted. 
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Said instructions required the jury to find that insured unnecessarily and voluntarily 
went upon the running board when he knew it was dangerous to do so or when the 
danger was so obvious and so apparent that it should have been known to him. The 
jury could not possibly have been misled by such instructions into the belief that the 
verdict should be for the defendant if insured voluntarily and unnecessarily went 
upon the running board, regardless of his exposure to danger in doing so. Of 
course, insured’s exposure to danger had to be voluntary, as well as his act in going 
upon the running board. Only a tortured reading of the instructions can give them 
any other meaning. 

[10] Instructions 9, 10, and 11 are further criticized because: 

“Whether deceased’s activities were or were not ‘necessary’ constitutes no 
element of voluntary exposure, and the instructions singling out repeatedly in instruc- 
tions for defendant that the jury should consider whether it was ‘necessary’ for de- 
ceased to change his seat or ‘necessary’ for him to go upon the steps are erroneous.” 

[11] Such criticism is without substantial merit. Said instructions do not im- 
properly single out the acts referred to, but detail such acts in connection with other 
facts to be found, all of which, if found, constituted voluntary exposure to unnecessary 
danger. Unnecessary danger is danger which it is not necessary to incur. Clearly 
the voluntary doing of an act, which is not necessary to be done, but which requires 
exposure to known danger, to which one would not be exposed if such unnecessary 
act is not done, is voluntary exposure to unnecessary danger. Such conclusion is 
inevitable, and no amount of specious reasoning can overcome its self-evident correct- 
ness. We are satisfied that the instructions are not properly susceptible to such 
criticism. 

[12] It is said that: 

“The instructions for defendant make ordinary care instead of willfulness or 
wantonness the test of voluntary exposure.” ; 

Counsel give their construction of the words “voluntary exposure to unnecessary 
danger” as follows: ; 

“The words should properly be construed as referring only to obvious dangers 
of a real, substantial character, which the insured recognized, but to which he never- 
theless purposely and consciously exposed himself, intending at the time to assume 
all the risks of the situation.” 

Instructions 9, 10, and 11 are said to fail most conspicuously to express said rule. 
We think the instructions substantially measured up even to plaintiff’s requirements. 
Instruction 9, already quoted, is a fair type of all the instructions criticized. It re- 
quired the jury to find, under all the attending circumstances, that it was dangerous 
for insured to be upon the running board and would be regarded as dangerous by a 
man of ordinary prudence, and that the danger involved was known to insured or 
was so obvious that he would have known it by ordinary attention to his surround- 
ings, and that insured, without necessity to do so, voluntarily—that is, knowingly and 
intentionally—assumed such position of danger, before the jury could find that insured 
voluntarily exposed himself to unnecessary danger. These instructions are not essen- 
tially different in this respect from instruction 4, given at the request of plaintiff, 
which was as follows: 

“The policy provides that the insurance shall not cover fatal injuries resulting 
wholly or partly from voluntary exposure to unnecessary danger, and as to this 
provision of the policy you are instructed that you must be satisfied from the evidence 
that the deceased went into the danger and received the injury, causing his death as a 
result thereof, and that, while going into the danger, the deceased had knowledge of 
the danger and cause to apprehend it, and that he went into the danger, if any, with 
the intention to expose himself to it, or you must be satisfied that the risk or danger 
ot injury to him in doing what you may find from the evidence he did was so obvious 
and apparent as to cause a reasonably prudent man to realize that the doing of what 
you may find the deceased did was likely to result in injury, and, unless you are so 
satisfied by the evidence, then you cannot find for defendant on account of said provi- 
sion being in the policy.” 

The assignment is overruled. 

[13] Plaintiff also assigns as error that: 

“Instructions 9, 10, and 11 are fatally defective in failing to require the jury 
to find that the voluntary act of deceased in being on the steps contributed in whole 
or in part to his death, and instruction 5 is erroneous because it assumes that said 
act did so contribute.” 
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A careful reading of instructions 9, 10, and 11 discloses that they contain no 
specific requirement of a finding that insured’s death was wholly or partly due to 
voluntary exposure to unnecessary danger. However, plaintiff’s instruction 4 did so 
require. It does not follow that such omission necessarily constitutes reversible error. 
There cannot be the slightest doubt in this case that insured’s act in getting down 
upon the running board of the car while it was in motion caused or contributed to his 
death. No one disputes that the sole issue of fact was the proper characterization 
of the acts which concededly produced such result. If the act of insured in getting 
down upon the running board, which concededly caused or contributed to his death, 
was for the purpose of changing his seat and not with suicidal intent, and did not 
amount to voluntary exposure to unnecessary danger, plaintiff could recover. If 
said act was for the purpose of committing suicide, plaintiff could not recover. And, 
even though death or injury was not intended by insured, if such act constituted 
voluntary exposure to unnecessary danger, plaintiff could not recover. There is not, 
and could not be on this record, any question about insured’s death being caused by 
voluntary exposure to unnecessary danger, if it be conceded that his act of getting 
upon the running board constituted voluntary exposure to unnecessary danger. If 
the jury found that insured’s act constituted voluntary exposure to unnecessary 
danger, such finding determined its finding upon the question of the cause of insured’s 
death, because there is not the slightest doubt that insured’s act in getting upon 
the running board of the car while it was in motion, however that act may be 
characterized, caused or contributed to his death. 

We therefore hold that the error in failing to require the jury to find in instruc- 
tions 9, 10, and 11 that insured’s death was caused wholly or in part by voluntary 
exposure to unnecessary danger was entirely harmless upon the record before us. 
The same is true of the alleged assumption of such fact in instruction 5. 

[14] Plaintiff contends that the court erroneously placed upon her the burden 
of overcoming the defense of voluntary exposure. In her instruction 4, plaintiff 
did not have the court tell the jury where the burden upon this issue rested. The 
only other instruction dealing with the burden of proof is defendant’s instruction 6, 
which reads as follows: 

“With respect to the issue as to whether the death of the insured was due to an 
accidental or an intentional fall, the jury are instructed that the burden of proof is 
upon the plaintiff; that is to say, unless the plaintiff has proven by a preponderance 
cr greater weight of the testimony that the fall of the insured from the car, which 
occasioned his death, was accidental and not intentional on his part, then, regardless of 
the question of voluntary exposure to unnecessary danger, the jury will find for the 
defendant. And so, if the jury find that his fall from the car was intentional and not 
accidental, or if under the evidence the jury are unable to ascertain whether it was 
accidental or intentional, your verdict must be for the defendant.” 

A reading of said instruction sufficiently answers plaintiff’s contention. Nor can 
it be said that the instruction permits the jury to measure probabilities as suggested 
in plaintiff's brief. This assignment is overruled. ; 

[15] A full and careful reading of the entire record has convinced us that the 
verdict of the jury was clearly for the right party. There is strong evidence tending 
to prove that insured’s death was the result of suicide; but, if. such evidence be 
deemed inconclusive, in view of the facts and circumstances in evidence, the finding 
is amply justified upon the ground of voluntary exposure by insured to unnecessary 
danger. The act of a man of insured’s age in going upon the running board of a 
rapidly moving street car, when it was approaching and about to pass over a bridge, 
particularly after he had been warned of the danger in so doing, as appears from 
the testimony offered by plaintiff, appeals to the average man ag nothing short of 
foolhardiness. We are unable to see how an honest, intelligent, and unbiased jury 
could have failed to find that insured’s death was at least due to his voluntary ex- 
posure to unnecessary danger. ; : 

Counsel have cited an array of authorities which we have not deemed it necessary 
to notice, for the reason that, in our judgment, they are not applicable to the instruc- 
tions to which most of them are cited; that is to say, we think counsel for plaintiff 
have misconceived the import and effect of the instructions and have cited authorities 
to show that the instructions as thus misconceived are erroneous. As we do not 
agree with counsel as to the meaning of the instructions, no occasion arises to discuss 
the controlling authority of the cases cited in support of the contention of error in 
such instructions as thus misconceived. : : 

The case was well tried. The instructions were clear and fair, and we think 
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no prejudicial error was committed in the giving of any of them. All of the rulings 
upon the evidence, which have been properly brought before us for review, appear to 
be correct. The verdict rendered appears to be the result of a fair and deliberate 
consideration by the jury of all of the evidence. 

The judgment entered upon the verdict should be and is affirmed. 

All concur, except Graves, J., absent. 


GUILVEZAN y. UNION OF ROUMANIAN BENEFICIAL & CULTURAL 
SOCIETIES OF AMERICA et at. (No. 19424.) 
(St. Louis Court of Appeals. Missouri. Sept. 21, 1926. 
Rehearing Denied Nov. 17, 1926.) 
287 Southwestern Reporter 787. 
1. INSURANCE. 

Whether plaintiff, whose three fingers had been amputated and fourth made 
useless by disease, had lost four fingers within meaning of by-law of association 
agreeing to pay $700 for loss of four fingers held for jury. 

(For other cases see Insurance, Dec. Dig. § 825 [3].) 


2. INSURANCE—INSTRUCTION THAT, IF THREE FINGERS WERE 
LOST AT SECOND JOINTS AND LITTLE FINGER WAS SO STIFF 
AS TO BE USELESS, PLAINTIFF WAS ENTITLED TO RECOVER 
UNDER CLAUSE OF BENEFICIAL ASSOCIATION COVERING LOSS 
OF FOUR FINGERS, HELD CORRECT. 

Where beneficial association agreed to pay $700 in case of loss of four fingers 
and specified amounts for loss of separate fingers, instruction that, if plaintiff’s 
injury caused loss of three fingers at or about second joints, and little finger be- 
came so stiff as to be useless, verdict must be for plaintiff for $700, and that if 
he had not lost use of little finger verdict must be for total of amounts for 
separate fingers, held correct. 

(For other cases, see Insurance, Dec. Dig. § 826[2].) 

Appeal from St. Louis Circuit Court; Robert W. Hall, Judge. 

“Not to be officially published.” 

Action by Floria Guilvezan against the Union of Roumanian Beneficial & 
Cultural Societies of America and others. From a judgment for plaintiff, defend- 
ants appeal. Affirmed. 

Montague Punch, of St. Louis, for appellants. 

Brackmann, Hausner & Versen, of St. Louis, for respondent. 

Bennick, C. . This is an action instituted by plaintiff to recover from de- 
fendants the sum of $700 alleged to be due as a benefit by reason of a personal 
injury sustained by him on September 15, 1919, while in the employ of the Home 
Cotton Mills, in the city of St. Louis, Mo., whereby plaintiff lost (as he contends) 
four fingers from his left hand. The verdict of the jury was for plaintiff for 
the sum of $700 with interest, or for the total amount of $896, and judgment was 
rendered thereon, from which defendants have appealed. 

The petition is in the usual form. In the answer it was alleged that plaintiff 
was entitled to recover only the sum of $160, which said sum was tendered in 


court for the use and benefit of plaintiff, and that his injury consisted of the loss 
of but two fingers. 


The reply was conventional. 

The evidence disclosed that defendants were associated together in the trans- 
action of business in the state of Missouri, and that plaintiff was a member of 
such societies, and by reason of his membership paid monthly dues to defendants, 
whereby he was entitled to receive benefits for any personal injury sustained, the 
amounts of said benefits being regulated by the by-laws of defendants. At the 
time his injury was sustained plaintiff was engaged in the operation of a cotton 
machine, and at the exact moment of his injury he was picking cotton out of the 
machine, which had become choked. While so engaged the cylinders of the ma- 
chine revolved, catching his left hand and injuring the four fingers thereof. 

Plaintiff was taken to Dr. William Demko for treatment. The first three 
fingers were amputated by the doctor on the same day. The little finger had minor 
abrasions and lacerations and the soft tissues were badly mashed. After the opera- 
tion the hand was kept in bandages for a period of six weeks, at the expiration 
of which time the bandages were removed, and an attempt was made to restore the 
function of the little finger by massaging, baking, and the use of hot applications. 
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This treatment continued for a further period of three months, but without success, 
inasmuch as ankylosis or stiffening of the joints of the little finger formed, so that 
plaintiff was unable to bend it. This condition in the opinion of Dr. Demko was 
permanent. ; 

The by-laws .in force and effect at the time plaintiff’s injury received provided 
that the sum $700 should be paid for a “heavy accident,” and that the loss of four 
fingers from the same hand was considered as such; that for the loss of the 
small finger the sum of $25 should be paid, for the loss of the middle finger $35, 
and for the loss of any other finger $50. 

Shortly after plaintiff was injured he was requested by defendants to present 
his claim for allowance. This request was complied with, plaintiff, however, making 
claim for the loss of only three fingers, due to the fact that he was at that time 
in hopes that he would recover the use of his little finger. In due time the claim 
was approved, and a check for $135 was sent plaintiff in full settlement, which 
check, however, he refused to receive, because in the meanwhile he had ascertained 
that stiffness was developing in his little finger. Some sixty days after his injury 
was received, plaintiff presented a second claim, based upon the loss of four fingers. 
A hearing on his claim was had according to the rules of defendants, and as a 
result plaintiff was offered an additional sum of $25 for the injury to the little 
finger, the additional offer being in turn also refused. 

[1] At the close of all the evidence defendants requested the court to instruct 
the jury that their verdict must be for plaintiff, but only for the sum of $160. 
This instruction was refused by the court, to which action error is assigned. In 
reviewing the evidence to determine whether this instruction should have been 
given, we find no dispute as to the loss by plaintiff of three fingers at or about 
the second joint. Such loss would have entitled plaintiff to the sum of $135 under 
the by-laws of defendants. When the second claim was filed, defendants voluntari- 
ly agreed to pay plaintiff an additional sum of $25 for the injury to his little finger. 
However, if all four fingers were lost within the meaning of the by-laws, plaintiff 
was clearly entitled to the sum of $700. Defendants argue in their brief that the 
little finger could be considered as lost only if the injury to it was such as to actually 
destroy its entire use, so that it would perform no function whatever. Plaintiff 
testified in this connection that his little finger was injured by reason of the acci- 
dent, and that thereafter he was unable to bend it, in which statement he was cor- 
roborated by Dr. Demko, who testified that the joints had ankylosed, and that 
such condition was permanent. While it is true that this evidence was controverted 
by that of defendants, an issue of facts was raised as to whether all four fingers 
weer lost within the meaning of the by-laws, and, consequently, defendants’ re- 
quested peremptory instruction was properly refused. 

(2, 3] Error is assigned to the action of the court in giving instruction No. 1 
for plaintiff, and in refusing defendants’ requested instruction No. B. These 
instructions follow: 

“(1) The court instructs the jury that if you find and believe from the evidence 
that the plaintiff, while working in the Home Cotton Mills in the city of St. Louis, 
Mo., on September 15, 1919, was injured in an accident, receiving the injury to the 
four fingers of his left hand, which required the amputation or resulted in the 
loss of three fingers at or about the second joints thereof, and that the little 
finger became stiff and in such a condition as to render it useless to the plaintiff 
as a result thereof, if you so find, then, under the admitted facts in this case, 
your verdict must be for the plaintiff against both defendants for the sum of $700, 
with interest thereon from the date that proof of his said loss was furnished to the 
defendants, at the rate of 6 per cent. per annum. If, however, you find and believe 
from the evidence that the little finger is not stiff or ankylosed as a result of said 
accident, anid that he has not lost the use therecf, then your verdict must be for 
plaintiff in the sum of $160.” 

“B. The court instructs the jury that if you believe and find from the evidence 
that at the time plaintiff suffered the injury to his left hand on September 15, 
1919, he did not have. his little finger on the left hand in the machine in question; 
and if you further find and believe from the evidence that plaintiff did not sustain 
any cut, bruise, laceration or injury to the little finger of the left hand, as a direct 
result of the accident so happening to him on September 15, 1919; and if you 
further believe and find from the evidence that prior to the institution of this suit 
defendants tendered to plaintiff on account of his membership in defendants $160 
in payment of the injury sustained by plaintiff, and that plaintiff refused to receive 
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or accept same from defendants; and if you further find and believe from the 
evidence that since the filing of this suit by plaintiff against defendants, defendants 
tendered into the registry of this court, by paying to the clerk of the circuit court 
of the city of St. Louis $160 as a tender by defendants for the use of plaintiff 
for the injuries sustained by plaintiff through said accident, then you are instructed 
that your verdict in this case must be for plaintiff, but only in the sum of $160.” 

From what we have said above, it is apparent that instruction No. 1 was prop- 
erly given for plaintiff. Defendants’ refused instruction No. B was also a correct 
statement of the law, but its refusal was not prejudicial error for the reason that 
the issues contained therein were fully covered in plaintiff’s instruction No. l. 
White v. Meiderhoff (Mo. App.) 281 S. W. 98; Crooks v. Hoffman, 216 Mo. 
App. 269, 262 S. W. 410; Long v. American Railway Express Co. (Mo. App.) 
274 S. W. 906. 

[4] We observe that learned counsel for defendants argues for reversal largely 
upon the ground that upon a former trial of this case plaintiff had made certain 
admissions to the effect that his little finger was not injured in the machine. It 
is the rule, however, that testimony of a party on a former trial is not a judicial 
admission conclusive and binding upon him (Lambert v. Wells [Mo. App.] 264 
S. W. 37), and it has been repeatedly held that, where plaintiff at one hearing 
testifies in a given way and upon a second trial testifies to an opposite state of 
facts, it is for the jury to determine what credence it will give to the evidence 
before them as impeached by what the party said at a previous hearing. Davidson 
v. St. Louis-S. F. R. Co., 301 Mo. 79, 256 S. W. 169; Smiley v. Kinney (Mo. 
Sup.) 262 S. W. 349; Steele v. K. C. S. R. Co., 302 Mo. 207, 257 S. W. 756; 
Lambert v. Wells, supra. 

Lastly, defendants argue that the verdict of the jury is excessive, but from 
what we have said above it follows that this assignment is without merit. 

Finding no error in the trial of the case materially affecting defendants’ rights, 
the Commissioner recommends that the judgment of the circuit court be affirmed. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. The judgment of the circuit court is accordingly affirmed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 


CURRY v. FEDERAL LIFE INS. CO. (No. 15622.) 
(Kansas City Court of Appeals. Missouri. May 24, 1926. 
Rehearing Denied June 14, 1926.) 

287 Southwestern Reporter 1053. 

1. INSURANCE—INJURY OR DEATH, THOUGH UNEXPECTED RE- 
people 4 INTENTIONAL ACT, IS NOT CAUSED BY “ACCIDENTAL 
Injury or death is not caused by an “accidental means” if it occurs by reason of 

doing intentional act, even though such result was unusual or unexpected. 
(For other cases see Insurance, Dec. Dig § 455.) 


5. INSURANCE—EVIDENCE HELD SUFFICIENT TO GO TO JURY IN 
ACTION ON ACCIDENT INSURANCE POLICY FOR LOSS OF ARM 
BY AMPUTATION NECESSITATED BY BLOOD CLOT IN ARTERY; 
“INVOLUNTARY”; “IMPULSE.” 

In action on accident insurance policy, evidence that plaintiff while in hospital 
after operation suddenly and involuntarily and on impulse reached to catch a falling 
table, which exertion dislodged blood clot in his heart which lodged in an artery 
in his arm and caused conditions necessitating amputation, held sufficient to go to 
jury on question whether loss of arm was by “accidental means”; “involuntary” 
meaning without will or power of choice, an action opposed to volition or desire; 
“impulse” meaning an act of impelling or driving onward or abrupt and vivid 
prompting, unpremeditated action, spontaneous inclination. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from Circuit Court, Grundy County; L. B. Woods, Judge. 

Action by S. B. Curry against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed, and cause remanded. , 

George E. Woodruff, of Trenton, and Ross J. Ream and Denton Dunn, both 
of Kansas City, for appellant. 

Hubbell Bros., of Trenton, for respondent. 
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ARNOLD, J. This is a suit to recover upon a policy of accident and health 
insurance. Defendant is a corporation organized and existing under the laws of 
the state of Illinois, with its principal office in the city of Chicago, and operating 
in the state of Missouri under the provisions of the laws thereof. 

April 5, 1921, defendant issued to plaintiff, a resident of Grundy County, Mo., 
its certain accident policy of insurance, in consideration of the stipulated premium 
mentioned therein, whereby, among other things, it agreed to pay plaintiff the sum 
of $2,250 in the event of the loss of one hand, at or above the wrist joint, provided 
said loss was effected directly and independently of all other causes, through ex- 
ternal, violent, and accidental means. In the month of April, 1924, by surgical 
operation, plaintiff sustained the loss of his left hand above the wrist joint. 

On April 22, 1924, plaintiff was in St. Mary’s Hospital in Jefferson City, Mo., 
where he had recovered from an operation for hernia performed on the 3d day of 
said month. The record shows that in the afternoon of April 22d, plaintiff was 
testing his strength preliminary to leaving said hospital the following morning, 
and in doing so plaintiff placed himself on the side of the bed and stood with his 
fett upon the floor, but, finding a table so close to him as to interfere with his 
purpose, plaintiff endeavored to push it aside, and while so pushing the table aside 
with his right hand, one of the rollers or legs of the table caught on the floor, the 
table tilted, and started to fall. In order to prevent the table, upon which were 
some glasses, from falling, plaintiff, by a quick movement, grabbed the table with 
his left hand. Immediately thereafter he felt a pain in his left shoulder and arm, 
and there soon appeared swelling and discoloration in said member, followed by 
gangrene and paralysis. 

Dr. Aldridge who had performed the hernia operation, was called on the day 
following the incident just related, and the conditions he found may best be de- 
scribed in his own language, contained in his deposition read in evidence, as follows: 

“About as near as I can remember, late in the afternoon I was called to the 
hospital for an emergency for Mr. Curry. That was April 23d that I was called. 
Yes; on the 23d I was called for an emergency for Mr. Curry. There I found 
the circulation of his left arm was entirely absent. We decided to watch the con- 
dition for a few hours. The following morning we found a progressive condition 
due to the obstruction of an artery, causing beginning gangrene of the arm. This 
circulation was destroyed up to about five or six inches of his shoulder. We de- 
cided to remove the arm that evening, which we done, and found the brachial 
artery obstructed about six inches below the shoulder. We amputated the arm 
at this location. This amputation was followed by a good operative recovery. 
That is about all there was to it as far as the operative record went.” 

The petition alleges that the sudden action or quick movement of plaintiff’s 
left hand and arm in endeavoring to stop the fall of the table was involuntary, 
and that this unusually quick movement and unusual exertion caused a blood clot, 
or embolus, to dislodge from the valves of the heart and lodge in an artery oi 
plaintiff’s left shoulder, stopping up and clogging said artery and rendering neces- 
sary the amputation of plaintiff’s arm, between the elbow and shoulder, “and by 
reason of all of the aforsaid facts, the loss of the plaintiff’s left hand and left arm 
was effected directly and independently of all other causes, through external, vio- 
lent, and accidental means,” within the terms of the- policy. 

Written notice of plaintiff’s claim, together with information relative thereto, 
was sent to the insurance company. Considerable correspondence between the par- 
ties ensued, with the result that defendant denied all liability under the policy 
excepting the sum of $56.43, covering 20 days’ disability while plaintiff was con- 
fined in the hospital. The receipt on the back of the check for this amount specified 
that the check was “in full payment, satisfaction, discharge, and release of all claims 
accrued or to accrue from disability by illness commencing April 22, 1924.” Plaintiff 
refused to accept this check. Upon defendant’s denial of liability on acount of the 
loss o fplaintiff’s hand and arm, this suit was instituted. 

The petition alleges the matters summarized in the above statement of facts, 
and seeks judgment in the sum of $2,250 for loss of the arm and hand, with 6 
per cent. interest from date of filing the suit, together with 10 per cent. statutory 
penalty for vexatious delay and $500 for attorney fees. The answer is a general 
denial. The cause was tried to a jury, and resulted in the following verdict: 

“We, the jury, find for the plaintiff, and find for him in the sum of ($2,250) 
twenty-two hundred and fifty dollars, as principal or original amount of insurance, 
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and find for him, in the sum of ($135) one hundred thirty-five dollars, as one 

year’s interest at 6 per cent. (6%). We further find that the plaintiff is entitled 

to a reasonable attorney’s fee, which we assess at ($300) three hundred dollars. 
“Henry Overton, as Foreman.” 

Judgment for plaintiff was accordingly entered in the sum of $2,685. Motions 
for a new trial and in arrest were unavailing, and defendant appeal. It is urged 
that the court erred in refusing the defendant’s peremptory instruction in the nature 
of a demurrer, at the close of all the evidence. The principal ground upon which 
defendant urges this charge of error is, that there was no legal proof of the cause 
alleged in the petition—of the blood clot which necessitated the amputation of 
plaintiff's arm—and that this cause was an intentional act of plaintiff, not con- 
stituting accidental means within the terms of the policy, even though followed 
by an unexpected result, which was the release of the blood clot by the voluntary 
exertion of plaintiff upon first arising from the bed following the operation for 
hernia; that proof of accidental means is required upon the policy, rather than a 
mere showing of an unexpected result of an intended means or cause. 

Defendant vigorously urges that the rule applicable to the facts just stated, as 
declared by the latest utterance of the Supreme Court on this point, in Caldwell 
v. Insurance Co., 305 Mo. 619, 267 S. W. 907, 39 A. L. R. 56, precludes plaintiff’s 
recovery herein. The question thus presented we consider the main issue in the 
case, and as we see it, the controversy resolves itself into the proper construction 
of the word “means” as used in the policy, to wit, “accidental means.” It is urged 
that plaintiff pleaded and tried his cause upon a confusion of the terms “accidental 
result” with “accidental means.” On the contrary, it is the contention of plaintiff 
that the petition properly charges and the proof shows that the means by which 
the blood clot was released was the “involuntary” act of plaintiff in grabbing the 
toppling table with His left hand; that the exertion thus applied was involuntary 
and therefore accidental. 

[1] In the Caldwell Case the Supreme Court very carefully and ably explains 
the distinction between accidental means and accidental result, and holds that the 
word “means” as used in the policy in that case means “cause,” and that an acci- 
dental result is not equivalent to an accidental cause; and that if, in order to recover 
on an accident insurance policy, the béneficiary must show that the death or injury 
of the assured resulted from accidental means, it must be shown that the means 
which produced the injury or death was accidental and not simply that the result 
was unforeseen and unexpected; that the rule announced in certain cases that where 
the injury or death is the unusual, unexpected, and unforseen result of an intentional 
act, such injury or death is by accidental means, even though there is no proof 
of mishap or slip in the act which caused it, is not correct; that the true rule is 
that where an unusual or unexpected result occurs by reason of the doing by the 
insured of an intentional act, where no mishap, mischance, or slip occurred in doing 
the act itself, the ensuing injury or death is not caused through accidental means; 
that it must be made to appear that the means used to produce the injury was ac- 
cidental, and it is not enough that the result may be unusual, unexpected, or unfore- 
seen. With this rule before us it remains for us to solve the question as to whether 
the evidence was sufficiently substantial to take the case to the jury on the issue of 
accidental means. 

[2] We need not pause here to restate the rule that in the consideration of a 
demurrer we must consider only plaintiff's testimony and give him the benefit of 
all reasonable intendment, therefrom. As already stated, it is plaintiff’s contention 
that the sudden movement of his left arm in the act of preventing the table from 
falling was purely involuntary, and therefore this case does not come within the 
rule announced in the Caldwell Case. 

Plaintiff insists there were three physical movements involved in the accidental 
means which caused him to lose his arm, viz. 

First, the movement by. plaintiff in pushing or shoving the table. He testified: 

“This table was sitting right up to the bed; I took my hand, shoved it back 
that way (indicating).” 

Second, that after standing for about a minute, he prepared to lie down again, 
and then pulled or jerked the table toward the bed, when the table tilted and started 
to fall. He was asked: 

“Q. Well; you grabbed the table? A. I started at it this way (indicating). 
I gave it a jerk, and it went like that (indicating), and I grabbed it with my left 
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hand unthoughtedly; I didn’t intend to take hold of it with both hands; I took hold 
of it with my right hand to pull it, and it went to tip, and I grabbed it with the 
left hand, and it isn’t there now, and I straightened up the table and left it there 
and laid down in bed.” 

Third, that plaintiff’s act in grabbing the table was involuntary. He stated: 

“I done it to keep the table from falling unthoughtedly, same as it had been 
a little child if I was near enough to grab and catch it, that’s all; I had no inten- 
tion—as an impulse hit youora nyone 
tion—as an impulse hit you or any one else.” 

Further, he stated: 

“It was a quick movement. * * * When it'started to tip I grabbed it just like 
that (snapping his fingers). It was on the impulse of the moment.” 

The theory advanced by plaintiff in his brief is: 

“The table accidentally tilting and starting to fall, plus the involuntary grab- 
bing of the table, the sudden involuntary clutching of the table, and the accompany- 
ing unusual exertion, caused a blood clot to dislodge from the left side of the 
heart of plaintiff, finally lodging in the left brachial artery, causing paralysis and 
gangrene of plaintiff’s left arm, rendering amputation necessary.” 

[3] From this foundation it will be seen the plaintiff builds his case upon 
the theory that the sudden clutching of the falling table with his left hand was 
an involuntary and sudden exertion, and was the “accidental means” relied upon 
for recovery. An involuntary act “is that which is performed with constraint, or 
with repugnance, or without the will to do it. An action is involuntary which 
is performed under duress.” 2 Bouvier’s Law Dict., p. 1682. 

The petition charges: 

“Involuntary and without having time to think what he was doing, the plain- 
tiff by an unusually quick movement and by unusual exertidn, caught said stand 
table to keep it from falling, which unusually quick movement and unusual ex- 
ertion in so moving said stand table caused a blood clot or embolus to dislodge 
and come from the valves of the heart of the plaintiff, which blood clot or em- 
bolus lodged in an artery of the plaintiff’s left shoulder and left arm, thereby 
forming what medical men call a ‘thrombosis,’ stopping up and clogging the said 
artery.” 

Webster’s New International Dictionary defines “involuntary” as “not having 
will or power of choice”; “not under the influence or control of the will’; “not 
proceeding from choice.” ‘An action or movement opposed to volition or desire.” 
“Impulse” is defined as an “act of impelling, or driving onward with sudden force ; im- 
pulsion: esp. force so communicated as to produce motion suddenly or immediately 
* * * an incident of the mind or spirit esp. in the form of an abrupt and vivid sug- 
gestion, prompting some unpremeditated action or leading to unforseen knowledge or 
insight; a spontaneous inclination arising either directly from feelings or from 
some other influence.” 

[4, 5] Applying the well-known rule that courts are required to give to words 
their ordinary meaning, as used by the average person, to the construction of 
the language of the petition and the testimony of plaintiff, we must conclude that 
the testimony on the point now at issue was of sufficient substantiality to take 
the case to the jury. And we think this holding not in conflict with the opinion in 
the case of Caldwell v. Insurance Co., supra. There is a marked distinction between 
the facts of that case and the one before us. There, the insured had undergone an 
operation for hernia at his own volition. The operation was skillfully and well 
done; five days later he underwent a second operation, also at his own volition, in 
an effort to save his life then threatened by an obstruction of the bowels, possibly 
the unexpected results of the operation skillfully performed. The death of the 
insured occurred five days later from the said obstruction of the bowels. In this 
situation the Supreme Court held that the result and not the means was accidental, 
and that before the plaintiff could recover, she must offer substantial evidence 
tending to show that her husband’s death resulted “from bodily injuries * * * 
through external, violent and accidental means.” In the case at bar, plaintiff charges 
and there was substantial evidence tending to show that the means by which the 
blood clot was released was the involuntary act of grabbing the table with his left 
hand, and that exertion attending this effort caused the blood clot to be released. 
We do not consider the Caldwell Case controlling here. 

[6] It is also urged that the court erred in overruling defendant’s objection to 
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plaintiff's questions in the deposition of Dr. Aldridge as to what, in his opinion, 
caused the blood clot to be sent from plaintiff’s diseased heart lining, because not 
calling for hypothetical answers of an expert witness, but for a conclusion of fact 
based on hearsay, not res geste. And it is urged that there was, therefore, no legal 
evidence as to which of several causes sent out the embolus, and that the judgment 
is the result of inference upon inference. 

[7] Dr. Aldridge was plaintiff's surgeon. He performed the operation for 
hernia, and was plaintiff’s physician in his convalescence therefrom. He was called 
when the pain in the arm appeared which was followed by the disastrous results. 
It is the rule that, while a physician’s opinion, based even in part on statements 
made.to him by the patient, is sometimes excluded as hearsay, the great weight of 
authority is that the opinion of a physician is not rendered inadmissable by the fact 
that it is based wholly, or iu part, on statements made to him by the patient if 
those statements were made in the course of professional treatment of the patient’s 
condition at that time and with a view to effecting a cure. There was no attempt by teh 
witness to repeat what plaintiff had told him, but the opinion of the doctor was based, 
in part, on what plaintiff told him of a previous occurrence. Defendant’s objection to 
the evidence was directed to the point that the same was hearsay, that is to say, that it 
was based partly on the history of the case. In his deposition Dr. Aldridge testified 
that, based on the history of the case, i. e., on what plaintiff. told him as to what 
occurred when the table was pushed over and of the symptoms present afterwards 
in his arm and shoulder, it was the doctor’s opinion that “the exertion plaintiff 
made at the time that that he reached to the table” caused the blood clot to be 
dislodged and sent from the diseased heart lining. The admission of this evidence 
was error. 

[8] It is the rule that a physician may properly testify to statements made by 
the patient relating to his condition at the time, but statements relating to a past 
condition or circumstances surrounding the receipt of an injury, or the manner in 
which it was received, are not admissable. Freeman v. Insurance Co., 196 Mo. 
App. 383, 195 S. W. 545; Brady v. Traction Co., 140 Mo. App. 421, 124 S. W. 
1070; Poumerole v. Telegraph Co., 167 Mo. App. 533, 537, 152 S. W. 114; 
Holloway v. Kansas City, 184 Mo. 19, 39, 82 S. W. 89. We have a case with this 
question involved, Murphy v. Railway Light, Heat & Power Co., 283 S. W. 994, 
decided by this court at this term, not yet [officially] reported, to which we refer 
for fuller discussion of this point. Kinchlow v. Rairoad (Mo. Sup.) 264 S. W. 
416, loc. cit. 421; Magill v. Bank, 288 Mo. 489, 232 S. W. 448; Aronovitz v. Arky 
(Mo. Sup.) 219 S. W. 620. We hold the admission of this evidence constituted 


reversible error. The judgment is reversed and the cause remanded for another trial. 
Bland, J., concurs. 
Trimble, P. J., absent. 


MOORE vy. JEFFERSON STANDARD LIFE INS. CO. (No. 282.) 
(Supreme Court of North Carolina. Nov. 17, 1926.) 

; 135 Southeastern Reporter 456. 

2. EVIDENCE—WITNESSES WHO SAW DECEASED IMMEDIATELY 
BEFORE AND SHORTLY AFTER HE WAS INJURED MAY TESTIFY 
THAT HE WAS SANE AND SOBER. 

One riding with deceased at time of accident resulting in his death, those who 
saw him after accident and before he was removed from scene, and one who saw 
him soon after he reached hospital, may testify that in their opinion he was sane and 
sober at time of accident. 

(For other cases, see Evidence, Dec. Dig. § 474[4]). 


3. EVIDENCE—INSTANTANEOUS CONCLUSIONS AS TO APPEARANCE 
AND CONDITION OF PERSONS, ANIMALS, OR THINGS, DERIVED 
FROM OBSERVATION OF VARIETY OF FACTS PRESENTED AT 
SAME TIME, ARE ADMISSIBLE. 

Instantaneous conclusions of mind as to appearance, condition, or mental or physi- 
cal state of persons, animals, or things, derived from observation of variety of facts 
—- to senses at one and same time, are matters of fact and admissible in 
evidence. 


(For other cases, see Evidence, Dec. Dig. § 473.) 
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4. WITNESSES—WITNESS’ WRITTEN STATEMENT THAT HE VOLUN- 
TEERED TO TAKE DECEASED HOME AFTER POLICE HAD 
THREATENED TO LOCK HIM UP FOR BEING DRUNK HELD NOT 
TO IMPEACH TESTIMONY THAT HE BELIEVED DECEASED WAS 
SANE AND SOBER. 

Witness’ written statement that he volunteered to take deceased home after police 
had threatened to lock him up for being drunk held not to impeach testimony that 
he believed deceased was sane and sober, where charges of drunkenness was by 
policeman, not witness. 


(For other cases, see Witnesses, Dec. Dig. § 386.) 

Stacy, C. J., dissenting. 

Appeal from Superior Court, Cumberland County; Daniels, Judge. 

Action by Kate H. Underwood Moore against the Jefferson Standard Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. No error. 


Action upon policy of insurance. At the trial below, defendant did not: contest 
its liability under the policy to plaintiff, the beneficiary, named therein, in the sum of 
$2,500, the “face amount” of the policy. It is provided in the policy that defendant 
will pay double this amount, if the death of the insured results within 90 days after 
the occurrence of the injury, directly and independently of all other causes, from 
bodily injury effected solely through external, violent, and accidental means, “while 
the insured is sane and sober.’ The death of the insured resulted from bodily 
injuries, caused by an accident resulting from the breaking of the radius rod of an 
automobile, which he was driving. The only contested issue submitted to the jury 
was as follows: “(4) Was the insured at the time of the injury sane and sober?” 
The jury answered the issue, “Yes.” From judgment that plaintiff recover of de- 
fendant the sum of $5,000, double the “face amount” of the policy, less the amount 
due by insured on a premium note, with interest and costs, defendant appealed to 
the Supreme Court. 

Brooks, Parker & Smith, of Greensboro, and Rose & Lyon, of Fayetteville, for 
appellant. 

Bullard & Stringfield, of Fayetteville, for appellee. 

Connor, J. The issues submitted to the jury were as follows: 

(1) Did the insured, James Absalom Moore, die on or about July 12, 1924? 
Answer: ‘ 

(2) Did the death of insured result within 90 days after the occurrence of the 
injury to him? Answer: 

(3) Did the death result directly’and independently of all other causes from 
bodily injury effected solely through external, violent, and accidental means? 
Answer: 

SY Was the insured at the time of the injury sane and sober? Answer: 
{1] At the close of all the evidence, the first three issues were withdrawn from 
the jury and answered, “Yes,” by consent. Only the fourth issue was submitted to 


the jury. Manifestly, an exception taken during the progress of the trial, to the 
admission or exclusion of evidence offered upon the first three issues, and pertinent 
only to one of these issues, cafinot be made the basis of an assignment of error upon 
appeal to this court from the judgment. Matters involved in these issues are no 
longer in controversy. Only assignments of error pertinent to the contested issue 
can be considered upon this appeal. 

[2] Objection by defendant to the testimony of witnesses that they saw deceased, 
immediately before, and shortly after, he was injured, and that in the opinion of each 
he was then sane and sober, cannot be sustained. The witness Shumate had been 
riding with deceased for several hours in the automobile, and was with him when 
the accident occurred; the witness R. T. Ozment and John Robert Ozment saw 
deceased soon after the accident and before he had been removed from the scene of 
the wreck; the witness Joe Moore, brother of deceased, saw him soon after he had 
been taken to the hospital, where he subsequently died. Each of these witnesses had 
opportunity to observe deceased, either at the time he was injured, or soon thereafter ; 
his testimony was competent upon the issue, submitted to the jury. Assignments of 
error based upon exceptions with respect to the admission of this evidence cannot 
be sustained. : ee ee 

[3] It was competent for each of these witnesses to testify that in his opinion 
deceased was sane and sober at the time he saw him. “The instantaneous conclusions 
of the mind as to the appearance, condition, or mental or physical state of persons, 
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animals or things, derived from observation of a variety of facts presented to the 
senses at one and the same time, are, legally speaking, matters of fact and are 
admissible in evidence. A witness may say that a man appeared intoxicated or angry 
or pleased.” Bane v. R. R., 171 N. C. 328, 88 S. E. 477; State v. Leak, 156 N. C. 
643, 72 S. E. 567; McKelvey on Evidence, p. 220 et seq. Manifestly upon this 
principle, a witness may say that a man appeared sane and sober. 

[4] For the purpose of impeaching the witness Shumate, defendant offered what 
purported to be a statement prepared by another and signed by him soon after the 
accident. Shumate had testified for plaintiff, that deceased was sane and sober at the 
time he was injured. The signed statement, dated August 8, 1924, contains the fol- 
lowing sentence: 

“On the night of July 14, 1924, I volunteered to take Mr. James Moore of 
aT to his home after the police had threatened to lock him up for being 

runk. 

The court permitted the statement to be read to the jury with the exception of 
the words, “for being drunk.” Defendant excepted, for that the court declined to 
permit the entire sentence, as same appeared in the statement, to be read to the jury. 
This exception cannot be sustained. The statement with reference to the condition 
of deceased is to the effect that the policeman and not Shumate charged that deceased 
was drunk a short time prior to the accident. The statement does not contradict or 
impeach Shumate as to the condition of deceased at the time he was injured. Shumate 
did not say in the statement that deceased was drunk, and that the policeman threat- 
ened to lock him up for this reason; he said that the policeman charged that he was 
drunk. It may well be that Shumate did not agree with the policeman. He rode 
thereafter with deceased for several hours in an automobile. There was no evidence 
that Shumate was drunk, or that he drank intoxicating liquor previous to or while 
riding with deceased. The accident was not due to the condition of deceased, but was 
caused by a defect in the automobile. 

[5] The testimony of Dr. Pittman that deceased had been treated in his hospital 
for drunkeness, prior to the date of his injury, was properly excluded. Defendant’s 
liability was not to be determined by whether deceased was addicted to the use of 
intoxicating liquor, but by whether or not he was sane and sober at the time he 
received the fatal injury. The fact that deceased had been a patient in the hospital, 
suffering from the effects of intoxication, at some time prior to the morning follow- 
ing the accident, was not relevant and was properly excluded as evidence. 

The only remaining assignment of error is based upon defendant’s exception to 
the failure of the judge to charge the jury as required by C. S. § 564. 

[6] Defendant did not contend that deceased was not sane. Its contention 
was that he was not sober, at the time of his injury. No instruction was therefore 
required as to the legal definition of sanity or insanity. A careful reading of the 
charge to the jury shows that his honor stated therein, in a plain and correct manner, 
the evidence given in the case applicable to the issue which the jury was instructed 
it was their duty to answer; he further instructed the jury as to the principles of law 
which should guide them in determining the credibility of: the witnesses and ¢he 
weight to be given to their testimony. The issue involved solely a question of fact; 
the charge is not subject to the complaint made of the charge in Nichols v. Fibre 
Co., 190 N. C. 1, 128 S. E. 471. The charge in the instant case complied fully with 
the requirements of the statute. We find no error therein. 

The judgment is affirmed. 

No error. ° 

Stacy, C. J. (dissenting). I think there was error, to the prejudice of the 
defendant, in not admitting the whole of the affidavit, made by the witness Shumate 
on July 14, 1924, which, in my opinion, competently tends to impair the credibility 
of his testimony given at the trial. 

The only contested issue before the jury was whether the assured was “sane and 
sober” at the time he received the injury which subsequently proved fatal. Shumate, 
who was with the assured for several hours prior to the accident, gave it as his 
opinion that he was sane and sober when injured. The witness had previously signed 
an affidavit, in which, inter alia, the following statements appear: 

“On the night of July 14, 1924, I volunteered to take Mr. James Moore of 
Fayetteville to his home after the police had threatened to lock him up for being 
drunk. * * * I noticed that he had been drinking intoxicating) liquor.” 

His honor admitted the affidavit. after striking out the words “for being drunk” 
in the first sentence and the word “intoxicating” in the second sentence abov, giving 
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as a reason: “I struck that part out, because he struck it out of his evidence.” The 
fact that the witness testified differently on the trial is what makes the contra- 
dictory statements in the affidavit competent, as they tend to impeach his testimony. 
Smith v. Western Union Tel. Co., 168 N. C. 515, 84 S. E. 796. This evidence was 
capitally important, as Shumate had been with the assured for several hours and was 
the only other person present at the time of the injury. 

That the statements of a witness made out of court, orally or in writing, if con- 
tradictory in a material respect to his sworn testimony given on the trial, are 
competent to be offered in evidence, not as substantive proof of the truth of such 
statements, but for the purpose of discrediting the witness or impeaching his testi- 
mony, seems to be settled by all.the authorities on the subject. Ill. Cent. R. Co. 
v. Wade, 206 Ill. 523, 69 N. E. 565; People v. Pursley, 302 Ill. 62, 134 N. E. 128; 
Hanlon v. Ehrich, 178 N. Y. 474, 71 N. E. 12; Romertze v. Bank, 49 N. Y. 577; 
Greenleaf on Evidence, § 463. 

For the reason stated, I am constrained to dissent from the judgment of the 
majority, as I think a new trial should be awarded the defendant. 


BAKER v. STANDARD ACC. INS. CO. (No. 17333.) 
(Supreme Court of Oklahoma. Nov. 9 6.) 
250 Pacific Reporter 787. 
(Syllabus by the Court.) 

INSURANCE—PETITION IN LANGUAGE OF ACCIDENT POLICY, 

SPECIFYING PARTICULARS OF DEATH OF INSURED FROM BEAT- 

ING BY ROBBERS, HELD SUFFICIENT ON DEMURRER; DEATH BY 

INTENTIONAL ACT OF ROBBERS HELD WITHIN TERMS OF ACCI- 

DENT POLICY. : 

Where the beneficiary alleges in the language of an accident policy that the 
insured met his death “from bodily injuries effected, directly, exclusively, and in- 
dependently of all other causes through external violent and accidental means, in this 
to wit, that the insured was then and there attacked by highway robbers, who so ex- 
ternally, violently, and accidentally struck, beat, and bruised the insured and so over- 
powered him that they were enabled to strip him of his clothing, and did then and 
there take his money and did punch and beat the insured with guns, and that as 
a result of such striking and beating by said robbers in and upon the body of the said 
insured he, the insured, did then and there, lingering about 30 minutes, die,’ a cause 
of action was pleaded in favor of the plaintiff and against the defendant, and an 
order sustaining a demurrer to the petition on the ground the petition did not allege 
therein a cause of action was erroneous. 


(For other cases, see Insurance, Dec. Dig. §§ 464, 635.) 


Appeal from Superior Court, Pottawatomie County; Leander G. Pitman, Judge. 

Action by Lettie E. Baker against the Standard Accident Insurance Company. 
From a judgment sustaining a general demurrer to plaintiff’s petition, she appeals. 
Reversed, with directions. 

Saunders & Emerick, of Shawnee, for plaintiff in error. 

E. C. Stanard and M. L. Hankins, both of Shawnee, for defendant in error. 

Branson, V. C. J. The plaintiff, Lettie E. Baker, sued the defendant, Standard 
Accident Insurance Company, a corporation, in the superior court of Pottawatomie 
county. Judgment was rendered sustaining a general demurrer and dismissing her 
amended petition, from which she appeals. The parties are referred to as plaintiff 
and defendant as they appeared in the trial court. 

The amended petition, omitting the formal parts, and after stating that the 
plaintiff is a resident of Pottawatomie county, and that the defendant is a corpora- 
tion and duly licensed to carry on an insurance business in the state of Oklahoma, 
speciffically pleads: . 

“That on or about May 3, 1923, in consideration of the payment of the premium 
to the defendant in the sum of $50.40, which was duly paid to the defendant, the 
said defendant made, executed, and delivered its certain policy of insurance in writ- 
ing, the same being insurance policy No. 47KA 54,344, wherein and whereby the 
defendant company insured Henry Baker against loss resulting from bodily injury 
effected, directly, exclusively, and independently of all other causes through ex- 
ternal, violent, and accidental means, and which policy contains the conditions and 
provision that, in the event the said Henry Baker should lose his life through 
external, violent, and accidental means, the said defendant would pay to the plaintiff, 
as the wife and beneficiary of the said Henry Baker, the sum of $2,000. A copy of 
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said insurance policy is attached hereto marked for identification Exhibit A and made 
a part of this petition. " 

“That on March 20, 1925, and while said insurance policy was in full force and 
effect, the said Henry Baker in the town of Sayre, Okl., met his death and lost his 
life as a result effected directly, exclusively, and independently of all other causes 
through external, violent, and accidental means, in this, that the said Henry Baker 
was then and there attacked by highway robbers, who so externally, violently, and 
accidentally struck, beat, and bruised the said Henry Baker and so overpowered him 
that they were enabled to strip him of his clothing, and did then and there take his 
money and did punch and beat the said Henry Baker with guns, and that, as a result 
of such striking and beating by said robbers in and upon the body of the said 
Henry | Baker, ‘he the said Henry. Baker did then and there, lingering about 30 
minutes, die.” 

Defendant,interposed a demurrer to the amended petition, which being sustained 
by the trial court, and the plaintiff having elected to stand theron, her petition was 
dismissed. From this order she prosecutes error. 

Of course, the controlling assignment of error is that the trial court was wrong 

in sustaining ‘the demurrer to the petition. Attached to the amended petition was a 
copy of the insurance policy declared upon. Omitting the consideration clause thereof, 
the defendant therein contracted that it— 
“hereby insures Henry Baker (hereinafter called the insured), whose occupation is a 
passenger train porter, against loss resulting from bodily injuries effected directly, 
exclusively, and independently of all other causes through external, violent, and acci- 
dental means, except when intentionally self-inflicted while sane or insane. * * *” 

It will be noted from that part of the petition above quoted that plaintiff alleged 
specifically that the said Henry Baker was attacked by highway robbers who killed 
him. We think it is not subject to debate under the authorities of this and other 
states that the beneficiary under a policy such as here may recover although death is 
caused by the intentional act of another. Lincoln Health & Accident Insurance Co. 
v. Johnigan (Okl. 16393) 245 P. 837, not officially reported; Union Accident Co. 
v. Willis, 44 Okl. 579, 145 P. 812, L. R. A. 1915D, 358; Oklahoma National Life 
Insurance Co. v. Norton, 44 Okl. 783, 145 P. 1138, L. R. A. 1915E, 695; Con- 
tinental Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, L. R. A. 1918F, 1007; Gen- 
eral Accident Fire & Life Assurance Corporation, Limited, v. Hymes, 77 Okl. 
20, 185 P. 1085, 8 A. L. R. 318; Great Southern Life Insurance Co. v. Churchwell, 
91 Okl. 157, 216 P. 676, 28 A. L. R. 97. 

_ It will be noted that the policy on which plaintfff declares herein provides for 
insurance— 

“against loss resulting from bodily injuries effected directly, exclusively, and in- 
dependently of all other causes, through external, violent, and accidental means.” 

It will further be noted that the plaintiff pleaded in the exact terms of the 
policy itself, and the question here is: Did the plaintiff plead a cause of action? The 
defendant insisted to the trial court that she did not. It makes this argument here, 
but, as we view the law, the argument is not effective. The contention is this: 
That, after pleading the provisions of the policy as above set out, plaintiff should 
have further pleaded that the injury “was without the foreknowledge or connivance 
of the insured,” etc. Plaintiff seems to base this contention upon the language used 
in the syllabus in the first cited case of Lincoln Health & Accident Insurance Com- 
pany v. Johnigan, supra, where the policy provided for indemnity against “injuries 
inflicted through external, violent, and accidental means.” Defendant admits in its 
brief that a close examination of the authorities reveals that whether or not its 
position is well taken depends upon the wording of ‘the policy and is a matter 
of construing the wording of different policies. The defendant cites no case which 
holds that plaintiff must plead that death resulted other than for reasons which the 
terms of the policy itself creates a liability. The terms of the policy in the instant 
case creates a liability where the insured receives injuries “directly, exclusively, and 
independently of all other causes through external, violent, and accidental means.” 

In quoting the syllabus in the above-mentioned Johnigan Case, defendant con- 
tends the incorporation of the words “without the foreknowledge or connivance of the 
insured” made this a necessary allegation of the plaintiff's petition. We find that 
this syllabus is quoted from the case of Union Accident Co. v. Willis, 44 Okl. 579, 
145 P. 812, L. R. A. 1915D, 358. We have examined the record in that case, and 
find that the language of the policy was: ¢ 
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“Shall sustain personal bodily injury which is effected directly and independently 
of all other causes through external, violent, and purely accidental means.” 

The language of the petition in that case charged that the insured came to his 
death “from personal bodily injuries effected directly and independently of all other 
causes through external, violent, and purely accidental means.” There was nothing 
in said petition filed by the beneficiary in this case which alleged as defendant 
contends plaintiff in the instant case should have alleged ‘without the foreknowledge 
or connivance of the insured.” 

No doubt, if the injury received resulting in the death was by reason of the 
connivance of the insured, matter evidential thereof defensive in its nature would go 
to the jury on the issue as to whether or not the injury was caused “directly, exclu- 
sively, and independently of all other: causes.” 

The judgment of the trial court sustaining the demurrer is reversed, with direc- 
tion to vacate the order sustaining the demurrer and reinstate the cause. 

Nicholson, C. J., and Mason, Harrison, Phelps, Lester, Riley, and Clark, JJ., 
concur. 


FORT WORTH MUT. BENEV. ASS’N OF TEXAS v. GOLDEN. (No. 391.) 
(Court of Civic Appeals of Texas. Waco. Oct. 14, 1926.) 
287 Southwestern Reporter 291. 
3. INSURANCE. 


Petition to recover on fraternal beneficiary certificates held not defective for 
failure to allege loss of eye from accidental means, in view of allegation of liability 
in event of loss of eye by accidental means or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

4. INSURANCE. 

Petition for recovery on fraternal beneficiary certificates held not defective 
as against general demurrer, for failure to allege loss of eye by accidental means, 
in view of allegation that surgeon unintentionally cut ball during operation. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

5. INSURANCE. 

Assured, in suing on fraternal beneficiary certificates, need not allege number 
of members in good standing nor that assessment would have produced sufficient 
funds to pay policies; such being matters of defense. 

(For other cases, see Insurance, Dec. Dig. § 815[1].) 

Error from District Court, Navarro County; Hawkins Scarborough, Judge. 

Suit by H. E. Golden against the Fort Worth Mutual Benevolent Association of 
Texas. Judgment for plaintiff, and defendant brings error. Affirmed. 

Marvin Roberson, of Fort Worth, for plaintiff in error. 

R. M. Tiley, of Corsicana, for defendant in error. 

STanrForD, J. Suit by H. E. Golden, defendant in error, against plaintiff in error, 
to recover on six fraternal beneficiary certificates held by him in said Fort Worth 
Mutual Benevolent Association of Texas for the loss of an eye. Service was duly 
had for the July, 1925, term o fsaid court, which began on Monday, July 6, 1925. 
On appearance day, July 7, 1925, said case was called for trial and tried, and judg- 
ment entered for H. E. Golden. Said company filed no answer and entered no 
appearance. On July 17, 1925, said company filed its petition for writ of error, 
writ of error bend, citation in error, etc., and on July 20, 1925, filed in the trial 
court its assignments of error. 

Opinion. 

[1, 2] Plaintiff in error, under its first, second, third, and fourth assignments, 
contends that the pleadings of defendant in error are insufficient to support the 
judgment rendered, and constitute no basis for such judgment, in that it does not allege 
the loss of the eye from accidental means, and so is fundamentally erroneous. Plain- 
tiff in error in this case, although duly cited to appear and answer, wholly failed to ap- 
pear and file any kind of pleading. Its assertion of such fundamental error here is in 
effect, a general demurrer to the sufficiency of the petition of defendant in error to 
support the judgment rendered, and made for the first time in this court. The rule 
seems to be well settled that, in determining on appeal whether the petition was so 
fundamentally defective in its allegations as to be insufficient to support a recovery, 
the petition will be held good if it was good as against a general demurrer, if one had 
beer? presented in the trial court. It is also true that every reasonable intendment 





Acc. ] Fort Worth Mut. Bev. Ass’n. v. Golden 309 


and presumption that could have been indulged in favor of the petition in the court 
below must be indulged here. St. Louis B. & M. Railway Co. v. Hamilton (Tex. 
Civ. App.) 163 S. W. 666; Lipscomb v. Lumber Co. (Tex. Civ. App.) 217 S. W. 
228; El Paso & S. W. Ry. Co. v. Hall (Tex. Civ. App.) 156 S. W. 356; Tiefel 
Bros. v. Maxwell (Tex. Civ. App.) 154 S. W. 319; Houston Tire Co. v. Hankins 
(Tex. Civ. App.) 200 S. W. 237; Cleveland Bank v. Turner (Tex. Civ. App. 
278 S. W. 1109. ° 

[3-5] This suit was based on six benefit certificates issued by plaintiff in error 
for the loss of an eye. The only defect claimed by plaintiff in error to exist in the 
petition is that it does not allege the loss of the eye resulted from accidental means. 
As to four of said policies, the petition alleged, in substance, that under the terms 
and provisions of said policies defendant became bound and obligated to pay plain- 
tiff in the event of the loss of an eye, either by accidental means or otherwise, just 
so the eye was lost, the following amounts, etc. As to the other two policies, the 
petition alleged, in substance, that these two policies as originally issued protected 
him against the loss of an eye from any source, whether accidental or not, and that 
said two original policies, by the fraudulent acts and conduct of plaintiff, and with- 
out his knowledge or consent, were substituted by two new policies that required 
that said loss result from accidental means. As to all of said policies the petition 
alleged, in substance, that plaintiff had a cataract on one of his eyes, and an opera- 
tion was performed to remove said cataract, and by virtue of said operation, and by 
virtue of the manner in which the operation was performed, plaintiff lost said eye, 
and that same was lost by accidental means. There can be no doubt but that the 
petition was good and not even subject to special exception as to four of the certifi- 
cates. The other count in the petition, in reference to all six certificates, alleging 
plaintiff had a cataract on his eye, and an operation was performed to remove said 
cataract, and that by virtue of said operation and by virtue of the manner in which 
the operation was performed, plaintiff lost his eye by accidental means, might have 
been subject to special exception but not subject to general demurrer. 

As against a general demurrer, this clause of the pleading should be construed 
most favorably to sustain its sufficiency, and, so construing it, it evidently means 
just what the evidence showed and what the court found—that the surgeon, in per- 
forming the operation; unintentionally cut the ball of the eye or some membrane or 
part connected with the eye, causing its loss. Although such contention is not made by 
plaintiff in error, still it might appear upon first consideration that said petition was 
subject to general demurrer because defendant in error did not allege the numbers of 
members in each class in good standing, nor that an assessment would have produced 
sufficient funds to pay the policies in full, etc. It was the duty of the corporation, by 
and through its proper officers and agents, to make an assesment on its members in 
good standing in the respective classes, for the benefit of the assured. The number, 
the names, and the post office address of all members in good standing in each of the 
respective classes were in the possession of the corporation, and were matters 
peculiarly and exclusively in the possession and knowledge of the corporation, its 
officers and agents, and were matters not accessible to the assured, and matters 
about which he was necesarily unadvised, and the corporation alone had charge of 
laying assessments, and it, better than any one else, had knowledge of what amount 
of money an assessment on each of its members in each of the respective classes 
would produce. If there were facts known to the corporation which indicated a 
probability that, if an assessment had been made, as provided for in the contracts, 
all the members liable to contribute would not have paid said assessments, then it should 
have alleged such facts in an answer and established them by evidence. If the cir- 
cumstances were such that an assessment would not have realized a sufficient amount 
to satisfy the claims of the assured in full, this was a matter of defense that should 
have been set up by plaintiff in error in an answer and ‘proven at the hearing. 

_ While the decisions are not harmonious on the question here discussed, this is 
the rule adopted by the appellate courts of Texas, and the writer thinks is supported 
by the better reason and the weight of authority in other jurisdictions. Supreme 
Council, etc., v. Mamie Anderson, 61 Tex. 296; Internation! Order of Twelve of 
the Knights & Daughters of Tabor v. Boswell et al. (Tex. Civ. App.) 48 S. W. 
1108; Merchants’ Insurance Co. v. Arnold et al. (Tex. Civ. App.) 32 S. W. 579; 
Covenant Mutual Life Ass’n v. Kentner, 188 Ill. 431, 58 N. E. 966; Supreme Lodge, 
K. of P., v. Knight, 117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409; Great Western, etc., 
v. Colmar, 7 Colo. App. 275, 43 P. 159; Thornburg v. Farmers’ Life Ass’n, 122 Iowa, 
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260, 98 N. W. 105; Union Mutual, etc., v. Frohard, 134 Ill. 228, 25 N. E. 642, 10 L. 
R. A. 383, 23 Am. St. Rep. 664; Hall v. Scottish Rite, etc., 6 Ohio Cir. Ct. R. 141, 
3 O. C. D. 384; Rose’s Notes, vol. 3, p. 164; Silvers v. Michigan Mut., etc., 94 Mich. 
39, 53 N. W. 935; Hicks v. Northwestern Aid Ass’n, 117 Tenn. 203, 96 S. W. 962; 
Lawler v. Murphy, 58 Conn. 294, 20 A. 457 8 L. R. A. 113; Metropolitan, etc., 
v. Windover, 137 Ill. 417, 27 N. E. 538; Elkhart Mutual Ben. v. Houghton, 103 Ind. 
286, 2 N. E. 763, 53 Am. Rep. 514; 28 Century Digest, p. 3195, § 2013; 33 Corpus 
Juris, p. 90, § 804. It will be observed that, in a number of cases from other states, 
the Anderson Case by our Supreme Court is cited and approved and construed as 
we construe it. So it was not necessary in this case for the assured to allege or 
prove the number of members in good standing in the respective classes, nor that 
an assessment would have produced sufficient funds to pay the policies in full, etc., 
for these were matters of defense, to be availed of by the insurance company to 
reduce the amount of recovery if it could do so. The petition was sufficient as 
against a general demurrer. Higby v. Kirksey (Tex. Civ. App.) 163 S. W. 315; 
Ferguson v. Rhoades Drilling Co. (Tex. Civ. App.) 271 S. W. 155. We overrule 
these assignments. ‘ 

[6] Under its sixth assignment, plaintiff in error contends the case was set for 
trial on July 17th, and the court erred in rendering judgment by default on July 7th, 
etc. The July term of said court began on July 6th. Service was had in this cause 
returnable to the July term. Said cause was called on the appearance day, July 7th. 
No answer having been filed by plaintiff in error, the cause proceeded to trial, and 
judgment was rendered against plaintiff in error. No motion was filed to set aside 
said judgment. There is no statement of facts in the record. The record fails to 
show any answer filed at any time. It is not made to appear by bill of exception, 
statement of facts, or in any other instrument that we are authorized to consider, 
that said cause was set for July 17th, or any other date, and this being true, it was 
subject to call for trial on July 7th. Articles 1934, 1935, 1936, 1938, and 1939, Vernon’s 
Sayles’ Statutes. This assignment is overuled. 

[7] In its seventh and eighth assignments, the contention is made that defendant 
in error’s petition is insufficient because said pleading referred to the policies sued 
upon as exhibits, which were alleged to be made a part of his petition for every 
purpose and attached to same, when in truth they were not attached, etc. There is 
no merit in this contention. As we have held above that the petition without said 
policies attached was not subject to general demurrer, it necessarily follows that 
failure to attach said policies did not amount to such error, These assignments are 
overruled. 

[8] Under its ninth and tenth assignments, plaintiff in error contends the 
findings of fact as contained in the court’s judgment are at variance and contrary 
to the allegations of plaintiff’s petition, in that the court found the loss of the eye 
was due to accidental means, and plaintiff alleged it was due to the negligence of the 
surgeon in performing the operation. As pointed out in our disposition of the first 
assignment, the pleading was, in effect, the loss of the eye resulted from accidental 
means, the unintentional cutting by the surgeon of the eye, or parts connected with 
the eye, resulting in its loss, the same, in effect, as found by the trial court, to wit, 
that the loss was due to accidental means; also there is the allegation that the 
loss of the eye was due to accidental means. 

We have considered all of the assignments of plaintiff, and finding no reversible 
error, overrule same and affirm the judgment of the trial court. 
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AUTOMOBILE 


MARYLAND MOTORCAR INS. CO, v. HARRIS. (No. 12126.) 
(Appellate Court of Indiana, in Banc. Nov. 24, 1926.) 
154 Northeastern Reporter 36 é 
2. INSURANCE—WHERE INSURER DENIED LIABILITY ON AUTOMO- 

BILE POLICY ON GROUND THAT INSURED WAS NOT SOLE 

OWNER, REPLY ALLEGING THAT INSURED PAID PREMIUM TO 

COVER WHATEVER INTEREST HE HAD IN CAR HELD NOT DE- 

MURRABLE. 7 

Where defendant insurance company denied liability because of clause in auto- 
mobile policy that insured was sole owner, reply that insured made no written appli- 
cation for insurance and that insurance agent delivered policy to garage which had 
sold car under conditional sales contract, so that insured did not see it until after 
loss, and that he paid premium to cover whatever interest he had in car, held not 
demurrrable. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

Appeal from Lake Circuit Court; E. Miles Norton, Judge. 

Action by Arthur B. Harris against the Maryland Motorcar Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

William J. Whinery, of Hammond, for appellant. 

Greenlee, Call & Richardson, of Gary, for appellee. 

Tuompson, P. J. Appellee brought this action to recover on an insurance 
policy for an alleged theft of an automobile, which policy contained certain war- 
ranties and conditions regarding the title and ownership of of said automobile in 
appellee, as owner. 

The complaint was in two paragraphs. The first paragraph alleged, in substance, 
that on March 25, 1920, appellant executed its policy to appellee in the sum of $1,800 
on a certain Nash automobile, in consideration of the premium of $76.50 paid to ap- 
pellant by appellee, thereby insuring appellee, for a period of one year against 
loss or damage from theft, robbery, and pilferage upon said automobile, a 
copy of which policy is made a part of said complaint; that on March 21, 
1921, while said insurance policy was in full force, said automobile, while standing 
in appellee’s private garage in the city of Gary, was stolen by a party or parties 
unseen and unknown to appellee; that appellee was the owner of sai automobile at 
the time of its loss; and that appellee has performed all the conditions under said 
policy on his part to be performed, and, before the commencement of this action and 
within the time required, gave appellant due notice and proof of loss, and demanded 
payment of said policy, which policy appellant refused to pay; that there was no 
unseen and unknown to appellee; that appellee was the owner of said automobile at 
written application exacted by appellant from appellee before said insurance policy 
was issued. 

Appellee’s second paragraph of complaint alleged, in substance, that on and prior 
to March 25, 1920, appellee, Arthur B. Harris, was a resident of the city of Gary, 
Ind.; that, on and prior to said date, the Maryland Motorcar Insurance Company, 
a corporation, was and still is a corporation organized under the laws of the state 
of Maryland and, as a foreign corporation, was authorized to transact business in the 
state of Indiana, insuring automobiles against loss by theft, robbery, and pilferage; 
that on March 25, 1920, said appellant was conducting its business in the city of 
Gary through its agent, the Commercial Sureties Company, a corporation; that on 
March 25, 1920, appellee was the owner of a Nash automobile, and on said day, in 
consideration of a premium of $76.50 paid to appellant by appellee, appellant duly 
executed and delivered to appellee its policy of insurance, a copy of which is made 
a part thereof, whereby appellant insured appellee in the sum of $1,800 against loss 
by theft, robbery, and pilferage upon said automobile for a period of one year; 
that on March 25, 1920, appellee purchased said automobile at Gary Garage & Sales 
Company of Gary, Ind., under and by the terms of what is commonly called a con- 
ditional sales agreement, at and for the price of $1,957.05, and paid in cash by way 
of an old car the sum of $877.05, leaving a balance due said company of $1,080, 
for which appellee executed a series of notes, each in the sum of $90, becoming due 
and payable on the 25th of each month thereafter until all of said notes were paid; 
that said notes were payable at the Gary State Bank, at Gary, Ind., and said sales 
agreement, among other things, provided that the automobile should remain the 
property of Gary Garage & Sales Company until said notes, with interest thereon, 
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were paid in full, and it was further provided in said sales contract that appellee 
should keep said automobile insured for the benefit of said Gary Garage & Sales 
Company, as its interest might appear; that said agreement was signed by appellee, 
and a copy of the same was ade an exhibit to the complaint; that, at the time said 
automobile was stolen, appellee had paid all of the notes except a balance of $270, 
and that plaintiff paid said balance before the commencement of this action; that on 
March 21, 1921, said automobile was stolen from appellee’s garage by some party 
or parties unseen and unknown to appellee; that no written application was made 
to appellant of said insurance, but that appellant, through and by its agent at Gary 
solicited said insurance from appellee, and that, when so solicited, appellee told 
appellant’s agent that appellee had purchased the automobile of Gary Garage & 
Sales Company, and informed appellant’s agent that all information concerning said 
automobile would have to be obtained from said Gary Garage & Sales Company; 
that no further inquiry was made of appellee, and that no representation or warranty 
of any kind or character in regard to the automobile insured was made by appellee, 
and that all information concerning the property and the risk in connection therewith, 
as required by appellant, through its agent, was obtained solely by said agent from 
some one other than appellee; that the facts, with respect to the purchase of the 
automobile covered by the policy of insurance, were inserted in the policy by the 
agent of appellant after the reference given by appellee to persons from whom all 
facts concerning the purchase could have been obtained, and that said appellant under- 
took to and did insure the automobile by said policy of insurance solely upon and 
pursuant to facts ascertained for itself, by and through its said agent, from persons 
other than appellee, and in no wise pursuant to facts and statements by appellee and in 
the absence of a written application, inquiry, representation, or warranty of any kind 
or character by appellee for said policy; that said policy was delivered through 
appellant to said Gary Garage & Sales Company and held by them until after the 
theft of said automobile; that appellee performed all conditions in said policy which 
were to be performed by him, before the commencement of this action; and appellee 
demanded judgment in each paragraph of complaint in the sum of $2,000 and costs. 

Appellant filed a separate demurrer to each paragraph of complaint, which de- 
murrers overruled, and appellant excepted. 

Appellant filed answer in two paragraphs, the first, a general denial, and the 
second alleging, in substance, that it admits that said policy of insurance was issued 
to appellee, as alleged in the complaint, but appellant says that said policy was issued 
and accepted by appellee upon certain express conditions and agreements therein, as 
follows: Clause 3 * * * “the automobile described is fully paid for by the assured ;” 
* * * also, in clause (c) “if the interest of the assured in the property is other than 
unconditional and sole ownership,” * * * and appellant further says that appellee 
was not, at the time of the issuing of said policy, the sole and unconditional 
owner of said automobile, but that, in truth and in fact, the title and ownership of 
said automobile was then in the Gary Garage & Sales Company of Gary, Ind., and 
that appellant had no knowledge or notice of any kind or character that the appellee 
was not the sole and unconditional owner of said automobile, and that appellant had 
no notice of said facts until after the loss of said automobile, as alleged in the 
complaint. Appellant further says that as soon as appellant learned of the breach of 
warranties on the part of appellee as to the ownership of said automobile, appellant 
did, on March 21, 1921, tender to appellee the full amount of premium paid by 
appellee to appellant to wit, $76.50, together with 6 per cent. interest on said amount 
from the date of said policy to the date of said tender, and then and there advised 
appellee that appellant denied all liability under said policy and requested that said 
sum of money be accepted by appellee, but appellee then and there refused to accept 
the same and refused to surrender said policy; that appellant has ever since said 
date kept said tender good, and has paid the same .into court, together with costs 
accrued, and defendant asks judgment for costs. 

Appellee filed a reply in two paragraphs to appellant’s second paragraph of 
answer, the first a general denial and the second alleging, in substance, that the 
conditions of said policy of insurance, as set out in answer, were waived by appellant ; 
that the agent of appellant did not require that appellee execute a written application 
for said policy, and that no written application was thereafter made by appellee; that 
appellee made no representation or warranties of any kind, in relation to the title 
and interests of appellee in and to the automobile covered by said policy; that all 
facts in relation to said risk were ascertained by said appellant by and through its 
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agents who negotiated the risk, and that, after the issuance thereof, said policy was 
delivered to the Gary Garage & Sales Company, from whom said automobile was 
purchased by appellee, and that said policy was so held until after the loss occurred ; 
that appellee never saw or examined said policy and did not know the condition 
thereof until after the loss; that appellee paid to appellant $76.50 premium to cover 
whatever interest appellee had in said automobile. 

The assigned errors are: (1) The covering of the demurrer to each para- 
graph of complaint; (2) the overruling of the demurrer to the second paragraph 
of reply; (3) the overruling of the motion for a new trial. 

[1] It is insisted by appellant that the court erred in overruling its demurrer 
to the complaint because of the fact that neither paragraph of the complaint con- 
tained any allegation that said property “was not stolen by any person or persons 
in assured’s household or in the assured’s service or employment, whether the theft, 
robbery, or pilferage occurred during the hours of said service or employment or 
not, *,* 4% 

[2] While this action of the court in overruling the said demurrers to each 
paragraph of complaint was erroneous, yet an examination of the record discloses 
that, upon the trial in this case, evidence covering said omitted allegation was ad- 
mitted without objection and heard. It follows, therefore, that the said rulings 
of which complaint was made were harmless and are no cause for reversal. 

There was no error in overruling the demurrer to the reply. 

All of the principal questions discussed by appellant under the motion for a 
new trial have been decided adversely to appellant’s contention. See Glens Falls 
Ins. Co. v. Michael, 167 Ind. 659, 74 N. E. 964, 79 N. E. 905, 8 L. R. A. (N. S.) 
708; United Automobile Insurance Association of Indianapolis v. Henderson, 81 
Ind. App. 231, 139 N. E. 680; Brethren’s Insurance Co. v. Hayes et al., 83 Ind. App. 
327, 147 N. E. 159. 

We find no reversible error. 

Affirmed. 


AMERICAN AUTOMOBILE INS. CO. v. SHAPIRO. (No. 9.) 


(Court of Appeals of Maryland. Nov. 10, 1926.) 
135 Atlantic Reporter 163 
2. INSURANCE—INSURED, WHO DID NOT KNOW OF EXISTENCE OF 

SPECIFIED CHAUFFEUR CLAUSE IN AUTOMOBILE POLICY, HELD 

NOT ENTITLED, AFTER ACCIDENT, TO REFORMATION OF POL- 

ICY, EITHER TO INSERT CHAUFFEUR’S NAME, OR TO STRIKE 

SUCH CLAUSE. 

Insured, who did not know of existence of specified chauffeur clause in automo- 
bile policy, which covered loss only when specified chauffeur drove and which named 
insured as driver, held not entitled, after accident when car was driven by chauffeur, 
to reformation of policy, either to insert chauffeur’s name or to strike specified 
chauffeur clause, since parties never agreed that such clause should be put in policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

3. INSURANCE. 

As respects right of reformation, it is not ordinarily expected that application 
for insurance will contain all terms and conditions which are included in policy. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from Circuit Court No. 2 of Baltimore City; Duke Bond, Judge. 
Suit -by Harry Shapiro against the American Automobile Insurance Company. 
yes ~~ complainant, and respondent appeals. Reversed, and bill of complaint 
ismissed. 


Argued before Bond, C. J., and Pattison, Urner, Adkins, Offutt, Digges, Parke, 
and Walsh, JJ. 


Walter L. Clark, of Baltimore (Walter V. Harrison and Charles G. Page, both 
of Baltimore, on the brief), for appellant. 

S. Ralph Warnken and W. Calvin Chesnut, both of Baltimore (James J. Carmody 
and Morris A. Rome, both of Baltimore, on the brief), for appellee. 
. Bonn, C. J. The appeal in this case is from a decree reforming a policy of 
insurance on automobiles, after a loss which was not covered by the terms of the 
policy, and ordering the loss to be paid by the insurer. 

Harry Shapiro owned two cars, a large one and a small one; the latter recently 
purchased, was used by him ordinarily for driving alone to and from his place of 
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business. His insurance on his larger car being near its expiration, he authorized 
his father-in-law, David Bernstein, who was an insurance solicitor, to procure in- 
surance on both cars, and Bernstein took the business to a Miss Casey in the office 
of J. Ramsay Barry & Co., general brokers. Barry & Co., were agents, in Baltimore 
‘city, for the American Automobile Insurance Company, among others, and that com- 
pany was issuing a single policy to insure against losses from either one of two cars, 
when only one of them was to be in use or “on the street,” at one time, and the 
agents were urging this form of policy on customers. Bernstein knowing little of in- 
surance, Miss Casey called up Mr. Shapiro and suggested this kind of policy, which 
would be issued at a rate lower than the rate for policies on the two cars sepa- 
rately, and, according to the testimony of Shapiro, she told him that there was only 
one restriction, that only one car could be on the street at a time. He told her, 
he says, that he would take that form of policy, and she answered that it would 
be issued. Miss Casey’s testimony confirms this generally, so far, at least, as to say 
that it would be in accordance with the practice. She is no longer in the employ of 
Barry & Co., and has little recollection of this particluar piece of business. 


The form of policy referred to, however, contained a clause which, in order 
to secure compliance with the restriction mentioned, limited the insurance to losses 
while the car in use was being driven by one specified chauffeur or his successor in 
the employment, or while driven by the insured himself with that chauffeur in the 
car. The testimony establishes, we think, that this was a regular, inseparable feature 
of such a policy, on the forms provided by this company to the agents, that, in the 
contract of the company with the agents, the latter were prohibited from binding 
the company on other than the printed forms provided, and that the policy itself 
contained the same express prohibition and limitation upon the agents’ authority. 
But according to Mr. Shapiro’s testimony, the existence of this clause, or, as it was 
termed, the specified chauffeur indorsement, was not explained to him in the pre- 
liminary conversation with Miss Casey, and he did not know of it until after his 
loss. He says that Miss Casey, in negotiating the insurance over the telephone, 
asked him whether he had a chauffeur, and that he answered that he had and gave 
the name of Nelson Johnson, who was employed by him for driving cars and other 
work. Miss Casey, it appears, wrote in abbreviated form on the regular sheet or 
blank used in the office for information for policies, “specified chauffeur indorsement,” 
but did not note down any name with it. It was the general practice of the office, 
as shown by the testimony, to fill in the owner’s name when no other was noted 
down, and, in this instance, the name of the owner, the only name on the sheet, was 
filled in by the policy writing clerk, and, in that form, the policy was passed on to the 
agents duly authorized to sign policies, and was signed and delivered to Mr. Shapiro. 
He locked it in his safe without reading it and, he says, proceeded upon his under- 
standing that the only restriction upon him, under the policy, was that one car only 
could be on the street at one time. He did not at all time have either his chauffeur 
or himself in the car being driven; he himself still, customarily, drove the smaller 


car to and from his place of business without the chauffeur, and the chauffeur also 
drove without Mr. Shapiro. 


During the term of the policy, the larger car, while driven by the chauffeur, 
collided with two pedestrians, and they made a demand upon Mr. Shapiro for pay- 
ment of damages for injuries sustained. The claim was referred to the insurance 
company, the appellant, under its policy, and the company denied liability because 
the accident did not occur while the car was being driven by the driver covered by 
the policy. The insured then employed attorneys of his own and, under their advice, 
settled the claim of the pedestrians for $3,000. The insurance company waived any 
objection to the insured’s settling directly. Mr. Shapiro then brought suit at law for 
this loss and for his expenses in connection with the case; and, when it appeared 
that recovery could not be had at law, in view of the limitation of the insurance to 
losses caused while he, himself, was driving he dismissed that suit and brought 
the present one for reformation of the policy and reimbursement of his loss, under 
a decree of the court of equity. The decree directed that the policy be reformed by 
substitution of the name of the chauffeur, Nelson Johnson, in place of the insured’s 


oP saois” as the specified driver, and that the company pay to the insured the sum 
of $3,915. 


[1, 2] In the opinion of this court, the relief of reformation could not be 
granted consistently with the contentions of the insured, because, if these were well 
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founded, there would be no contract of the parties to be restored by reformation of 
the written policy. 

This is not a case in which there was any previous, binding, verbal contract of 
insurance apart from the policy; the negotiations between Mr. Shapiro and Miss 
Casey were concerned solely with the form and contents of a policy which alone was 
to be the contract. The theory urged by the complainant, Mr. Shapiro, is that that 
contract, as actually written, fails, by mistake, to contain what the parties both 
intended it should contain, and the reformation is to make the policy fulfill its office 
of expressing the agreement which the parties both intended to make. It is, of 
course, the very opposite of the purpose of reformation to install an agreement which 
the parties did not actually make. 

“Where the proof is of such character as to leave no doubt whatever in the 
mind of the court, that mistake has intervened, and the instrument sought to be 
rectified is variant from the actual contract of the parties, there can be no doubt, at 
this day, of the competency of a court of equity so to amend the instrument as to 
make it conform to the real intention of the parties. But, in such cases, it is not 
enough to show the intention of one of the parties to the instrument only; the proof 
must establish, incontrovertibly, that the error or mistake alleged was common to both 
parties. In other words, it must be conclusively established that both parties under- 
stood the contract as it is alleged it ought to have been expressed, and as in fact 
it was, but for the mistake alleged in reducing it to writing.” Stiles v. Willis, 66 
Md. 552, 555, 8 A. 353, 354. 

But here, the insured, in his bill of complaint and in argument on his behalf, 
contends that he did not agree to the insertion of any specified chauffeur clause, and 
it is clear that Miss Casey, who discussed the insurance with him and her employers, 
had no idea of issuing a policy without it. The evidence shows that the clause was 
an inseparable part of the form of policy furnished and prescribed by this insurance 
company, and that the agents had no power to issue the policy without it. Northern 
Assurance Co. v. Grand View Bldg. Assn 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 
213, and Crescent Ring Co. v. Travelers’ Indemnity Company (N. J. 1926), 132 A. 
106. This is the testimony of the agents; and Miss Casey testified on behalf of the 
insured, that she had no idea of issuing it without the clause and had no power to do 
so. And her asking Mr. Shapiro as to the driver makes it evident that the name of a 
particular driver was intended by her, at least, to have a place in the policy. If her 
explanation of the policy led Mr. Shapiro to suppose there was no such. limitation 
as to driver in the policy, it appears to have been done innocently. No fraud is 
alleged or proved. Showman vy. Miller, 6 Md. 479, 485. Her reference to the 
restriction to one car on the street at a time seems, indeed, to have been intended 
by her rather as a general explanation of a liability for one car at a time, under 
the single policy, notwithstanding two cars were to be insured. It follows, there- 
fore, that, accepting the contention of the plaintiff, one of the parties, himself, 
intended a policy without any specified chauffeur clause and the other intended that 
the policy should have such a clause; and, in this situation, an agreement to be 
given expression by reformation of the policy would appear to be lacking. 

In argument, the insured contends for either one or two reliefs. He con- 
tends for a right to a contract of insurance without any specified chauffeur clause, 
and, in the alternative, a right to a contract with the specified chauffeur clause, but 
with the name of Nelson Johnson substituted for his own in that clause. Reforma- 
tion, by eliminating the specified chauffeur clause entirely, was not that prayed in 
the bill of complaint and not that granted in the decree. And, if it had been prayed 
and granted, the decree must have been reversed, because, as has been stated, there 
was no mutual intention that a policy in that form should be issued. And, if Mr. 
Shapiro is to be taken as not having agreed to a limitation of the insurance to cars 
with any specified chauffeur, then, again, there would be no agreement on speci- 
fying Nelson Johnson’s name, and the agreement to be given expression by reforma- 
tion would still be lacking. The insured might, perhaps, be entitled to rescind, but 
there would be no ground for the relief of reformation sought in this proceeding. 
Dulany v. Rogers, 50 Md. 524. The fact that, when the mistake is discovered only 
after a loss, it is too late to obtain other insurance, and rescission therefore gives 
no practical relief, does not enable the court to meet the need by framing and 
installing a contract which the parties themselves did not enter into. The only 
full, practical remedy, when there has been no meeting of the minds, must be found 
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in precautions taken by the insured, before a loss, to see that his policy does con- 
form to his requirements. Metzger v. Aitna Ins. Co., 227 N. Y. 411, 415, 125 N. E. 
814. 


[3] On the theories of the case argued by the parties and so far discussed, 
then, it has appeared to this court that the trial court could not properly grant the 
relief which it has decreed. It may be, however, that, in coming to this result, 
too much consequence is attached to a mere present attitude of the appellee toward 
a past situation, to what is merely a present theory or interpretation of that situa- 
tion; and we have deemed it proper to consider whether there is sufficient proof of 
facts to support another theory of the legal consequences, which, notwithstanding it 
differs from the theory urged by the insured in contending for the relief, may give 
the correct analysis of the situation. It may be contended that the appellee’s testi- 
mony is meant to go only to the point of saying that he did not know or expect 
the indorsement in his policy. And consistently with this, he might take the posi- 
tion that, while he did not expect and did not know of this clause, he did expect 
to be bound by any proper clause whch the company might have in the form oi 
policy it issued, and that he recognizes that he was bound by the specified chauffeur 
clause here. This would seem a likely analysis of the situation, and it would be a con- 
dition commonly met with, for policy holders commonly take their policies under- 
standing and accepting whatever clauses they may contain, although they have not dis- 
cussed the clauses with the insurance agents and have not read their policies. There 
might still be in that situation, a contract in all respects enforceable. 


“Ordinarily, it is not expected that an application for insurance will contain 
all of the terms and conditions which are included in the policy when it is issued. 
Certain particulars are named, others are not. The application is for such insur- 
ance on such terms and conditions as, in view of the particulars submitted, the com- 
pany sells. * * * Possibly, if the policy contains any extraordinary provisions such 
as are not generally or often found in policies, the insured on receiving it might 
have a right to rescind.” Commonwealth, etc., Ins. Co. v. Knabe Co., 171 Mass. 
265, 270, 50 N. E. 516. 


If, in such a case, the insured, finding a mistake to have been made by the in- 
surance agent in filling in a name, should accept the clause but demand that it be 
made to conform to the information furnished and which the agent intended to insert, 
a stronger: claim of right to the relief might be presented. And we have considered 
the testimony to support that theory of the case. 3 


[4] On that theory, the fact of greatest importance would be the intention of 
the insurance agent to fill in the name as now demanded. And it must be proved 
in a clear, unequivocal manner by proof, almost, if not quite, incontrovertible, clear, 
and overwhelming. Nat. Fire Ins. Co. v. Crane, 16 Md. 260, 77 Am. Dec, 289. 


[5] When the testimony is examined closely, it seems to us hardly to meet these 
exacting requirements. The fact remains doubtful. Mr. Shapiro, on the one hand, 
testifies positively that he gave the name of Nelson Johnson to Miss Casey, in re- 
sponse to her inquiry. The company and its agents who signed and issued the policy 
know nothing of this, other than that Mr. Shapiro’s name was inserted as the driver 
to be covered, that the sheet containing information obtained from the insured for 
writing the policy contains no name other than that of Mr. Shapiro, and that the 
absence of a name opposite the note of the specified chauffeur indorsement ordinarily 
signifies that the name of the insured was to be inserted, as it was. They know, also, 
that the insured did, in fact, regularly drive at least one of his cars, and that was 
the car recently purchased, which chiefly made it necessary to obtain new insurance; 
so that it would have been consistent with the facts, also, that Mr. Shapiro’s name 
should have been given in response to Miss Casey’s inquiry for the driver. Miss 
Casey, by whom the information for the policy was obtained, has no personal recol- 
lection of the conversation. In one place, she expresses an opinion that there was a 
mistake on the part of the policy writing clerk in filling in the name of Shapiro, 
and that the clerk, on seeing a blank opposite the specified chauffeur’s indorsement, 
should have come back for better information, but she does not know whether, in 
point of fact, the clerk did so come back. In another place, she testifies that the 
absence of a name regularly indicated that the owner’s name should be inserted, as 
it was, and that if the name of Nelson Johnson had been given her while she had 
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the information sheet she would have put it down. She testified, further, that for 
insurance on cars to be driven by the owner there was a lower rate of premium 
than that which she gave, but this is contradicted by other persons in the office, upon 
reference to a manual of rates produced in court. 

The result of this testimony seems to us to be that the point is, at least, left in 
controversy and doubtful. One party gives positive testimony of furnishing Nelson 
Johnson’s name for the policy, the other party cites facts and circumstances which are 
hardly consistent with that testimony; and the testimony of the former agent, Miss 
Casey, rather confirms these facts and circumstances. On the whole, our conclusion 
is that the court could not say with sufficient assurance that the insurer and Miss 
Casey united in an intention to insert the name of Nelson Johnson as the driver to be 
covered specifically. And this conclusion, without taking up other questions argued 
by the parties, requires that the decree be reversed and the bill of complaint be 
dismissed. 

Decree reversed and bill of complaint dismissed, with costs to the appellant. 


MEYER DAIRY EQUIPMENT CO. v. CONNECTICUT FIRE INS. CO. 
(No. 19478.) 
(St. Louis Court of Appeals. Missouri. zee 21, 1926. Rehearing Denied Nov. 
16, 1926.) 
287 Southwestern Reporter 663. 
INSURANCE—RETENTION OF PREMIUM HELD NOT TO ESTOP IN- 

SURER SUED ON AUTOMOBILE THEFT POLICY FROM SETTING 

UP BREACH OF WARRANTY TO KEEP CAR LOCKED. 

Where insured car was stolen while left unlocked in violation of warranty policy 
also covering risks other than theft, retention of premium by insurer did not estop 
it from setting up breach of warranty, it having no knowledge thereof until after 
loss, and breach not being one which would avoid contract from inception. 

(For other cases see Insurance, Dec. Dig., § 392[10]. 

Appeal from St. Louis Circuit Court; William H. Killoren, Judge. 

“Not to be officially published.” 

Action by the Meyer Dairy Equipment Company against the Connecticut Fire 
Insurance Company. Judgment for plaintiff, and defendant appeals. Reversed, 

A. B. Lansing and Henry S. Cooke, both of St. Louis, for appellant. 

Stern & Burnett, of St. Louis, for respondent. 

Sutton, C. This is an action on a policy of insurance issued by defendant to 
plaintiff on November 15, 1922, for a term commencing on that day and ending on 
November 15, 1923, for the sum of $250, covering on plaintiff’s Ford automobile. 
The provisions of the policy, so far as material here, are as follows: 

“In consideration of the premium hereinafter mentioned the Connecticut Fire 
Insurance Company, Hartford, Conn., does insure the assured named herein, and 
legal representatives, for the term herein specified, to an amount not exceeding the 
amount of insurance herein specified, against direct loss or damages, from the perils 
insured against, to the body, machinery and equipment of the automobile described 
herein while within the limits of the United States (exclusive of Alaska, the Ha- 
waiian and Philippine Islands and Porto Rico) and Canada, including while in 
building, on road, on railroad car or other conveyance, ferry or inland steamer, or 
coastwise steamer between ports within said limits. The following are the perils 
insured against : 

“(a) Fire, arising from any cause whatsoever, and lightning; 

“(b) While being transported in any conveyance by land or water, the strand- 
ing, sinking, collision, burning or derailment of such conveyance, including general 
average and salvage charges for which the assured is legally liable. 

“(c) Theft, robbery or pilferage, excepting by any person or persons in the 
assured’s household or in the assured’s service or employment, whether the theft, 
robbery or pilferage occur during the hours of such service or employment or not, 
and excepting also the wrongful conversion, embezzlement, or secretion by a mort- 
gagor or vendee in possession under mortgage, conditional sale or lease agreement, 
and excepting in any case, other than in case of the theft of the entire automobile 
descibed herein, the theft, robbery or pilferage of tools and repair equipment. 

“Name of Assured: Meyer Dairy Equipment Company. 
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“The term of this policy begins at noon on the 15th day of November, 1922, 
and ends at noon on the 15th day of November, 1923, standard time. 

“Amount of insurance, two hundred and fifty dollars. 

“Premium consideration, seventeen and 43/100 dollars. 

“The following is the description of the automobile: 1921 model Ford coupe. 

“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions, and warranties set forth herein or indorsed hereon. 

“In consideration of a reduction in premium, it is warranted by the assured that 
the automobile insured under this policy will be continuously equipped with a locking 
device known as Perry (approved by the Underwriters’ Laboratories, Inc., and bear- 
ing their label). The assured undertakes during the currency of this policy to use 
all diligence and care in maintaining the efficiency of said locking device and in lock- 
ing the automobile when leaving the same unattended.” 

The petition sets up the execution and delivery of the policy to plaintiff by de- 
fendant, and charges that on the 23d day of May, 1923, the automobile insured was 
stolen from plaintiff, and that on said date said automobile was of the reasonable 
market value in excess of $250, and that the loss to plaintiff by reason of said theft 
was in excess of that sum. The answer admits the execution and delivery of the 
policy as alleged in the petition, and denies each and every other allegation contained 
therein, and charges by way of affirmative defense that amongst the terms and condi- 
tions of said policy was a condition that the plaintiff was to equip the automobile 
insured under said policy with a device designed to prevent the theft of said auto- 
mobile, and that the plaintiff warranted that it would at all times use due diligence to 
keep said locking device locked, and that in violation of said condition and warranty 
said plaintiff omitted to use due diligence to keep said locking device locked, and that 
plaintiff’s loss, if any, was the direct result of the violation of the condition and war- 
ranty of the policy of insurance sued on, and that by reason of said violation, which 
directly caused plaintiff to sustain whatever loss plaintiff complains of, plaintiff is not 
entitled to recover under said policy. The reply charges that after the theft of the 
automobile mentioned in plaintiff’s petition, the defendant investigated said loss and 
learned that at the time that said automobile was stolen the locking device on said car 
was not locked, and that thereupon defendant denied liability on its policy of insurance 
on the ground that plaintiff had not used due diligence to keep said locking device 
locked; that defendant failed and omitted to return the unearned premium, and by 
reason of said failure and omission to return the unearned premium defendant has 
waived its right and is estopped to set up that plaintiff violated its warranty in 
failing to use due diligence to keep the locking device on said automobile locked. 

The trial, with a jury, resulted in a verdict and judgment in favor of plaintiff, 
and the. defendant appeals. 

Upon this appeal the defendant assigns as error the refusal of the court to give 
its instruction in the nature of a demurrer to the veidence. 

It is conceded that the automobile insured was continuously equipped with a 
locking device, which was maintained in a suitable condition of efficiency, and was 
usually kept locked when the automobile was left unattended, during the currency 
of the policy, but that the device was left unlocked and the automobile unattended at 
the time it was stolen, and that thereby the plaintiff breached the condition or 
promissory warranty of the policy that plaintiff should use all diligence and care in 
locking the automobile when leaving the same unattended, and that such breach 
defeats recovery under the policy, unless the defendant waived the breach or is 
estopped to assert it as a defense. It is conceded that the defendant learned of the 
breach shortly after the loss occurred and denied liability on that ground, but failed 
to return or offer to return the premium, or any part of it, received upon the issu- 
ance of the policy. The plaintiff contends that defendant by its failure to return 
the unearned premium has waived or is estopped to assert as a defense the breach 
of the condition or promissory warranty referred to, and this is the only question for 
decision upon this appeal. : 

It appears to be recognized as the general rule that a return of the premium 
is not essential to the avoidance of an insurance contract for the breach of a condition 
or warranty, nor is its mere retention a waiver of such breach, especially where the 
insured was guilty of fraud in obtaining the insurance. But the rule is otherwise 
where the breach relied on as a ground of avoidance goes to the root of the whole 
insurance contract and avoids it from the beginning, so that no risk ever attached, 
and where there was no fraud in obtaining the insurance. Schwab v. Brotherhood 
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of American Yeomen (Mo. Sup.) 264 S. W. 690, loc. cit. 692; Wilson v. Brother- 
hood of American Yeomen (Mo. App.) 237 S. W. 212, loc. cit. 219; Wilson v. 
Brotherhood of American Yeomen (Mo. Sup.) 249 S. W. 650, loc. cit. 651; State 
ex rel. National Council of Knights and Ladies of Security v. Trimble, 292 Mo. 
371, 239 S. W. 467, loc. cit. 470; Taylor v. Grand Lodge A.O.U.W., 96 Minn. 441, 
105 N. W. 408, 3 L. R. A. (N. 5S.) 114; Mutual Life ins. Co. v. Kelly, 114 F. 268, 
loc. cit. 280, 52 C. C. A. 154; Phoenix Ins. Co. v. Stevenson, 78 Ky. 150, loc. cit. 
161; Bosse v. Knights and Ladies of Security, 204 Mo. App. 18, 220 S. W. 993; 
Schmidt v. Williamsburgh City Fire Ins. Co., 95 Neb. 43, 144 N. W. 1044, 51 L. R. A. 
(N..S.) 261; Pearlstine v. Westchester Fire Ins. Co., 70 S. C. 75, loc. cit. 82, 49 
S. E. 4; Blaeser v. Milwaukee Mechanics’ Mutual Ins. Co., 37 Wis. 31, 19 Am. 
Rep. 747; Miller v. Insurance Co. of North America, 106 Mo. App. 205, 80 S.W. 330. 

But we are not confronted here with a case in which the breach alleged as a 
defense avoids the insurance contract from the beginning, so that no risk ever at- 
tached. This is not a case in which the breach existed from the inception of the 
contract. There were three distinct classes of risks assumed or perils insured 
against for a single premium, to wit, fire, transportation, and theft. These risks 
attached upon the issuance of the policy and continued during its currency until 
the condition or warranty was breached by failing to lock the automobile when 
leaving it unattended, and this breach affected only the insurance against theft. If 
the automobile had been destroyed or damaged by fire, arising from any cause what- 
soever, or by stranding, sinking, collision, or derailment, while being transported in 
any conveyance by land or water, or had been stolen under circumstances other 
than when it was left unlocked and unattended, at any time during the currency of 
the policy, the defendant would have been liable. The defendant assumed the risks 
it agreed to assume. The plaintiff received the insurance it contracted and paid for. 
Under these circumstances, there was no waiver or estoppel because of defendant’s 
retention of the premium. 

The case of Carroll vy. Union Marine Ins. Co., 249 S. W. 691, decided by the 
Kansas City Court of Appeals, is especially relied on by plaintiff. That case, how- 
ever, does not lend any support to plaintiff’s view. In that case the policy, insuring 
a Ford automobile against loss by theft, was conditioned that the automobile be con- 
tinuously equipped with a Defender lock. The evidence showed that the automobile 
was not so equipped at the time of the issuance of the policy or at any time during 
its currency. In fact, it was shown that it was impossible to equip the automobile 
with such a lock. Clearly that was a case in which no risk ever attached. 

In Gold Issue Mining & Milling Co. v. Pennsylvania Fire Ins. Co., 267 Mo. 
524, loc. cit. 604, 184 S. W. 999, also relied on by plaintiff, the insurer had knowledge 
of the breach set up as a defense prior to the loss sued for. The same is true of 
Union Trust Co. v. Provident Washington Ins. Co., 79 Mo. App. 362. Evidently 
these cases and cases like them are not in point here. 

We have examined the other cases cited and relied on by plaintiff, and find them 
distinguishable on their facts from the case at bar. 

We conclude that the learned trial judge erred in refusing the demurrer to the 
evidence. 

The commissioner therefore recommends that the judgment be reversed. ips 

Per Curiam. The Foregoing opinion of Sutton, Ci., is adpted as the opinion 
of the court. ; 

The judgment of the Circuit Court is accordingly reversed. 

Daues, P. J., and Becker and Nipper, JJ., concur. 

On Motion for Rehearing. 

Sutton, C. On motion for rehearing the plaintiff’s counsel have reargued at 
some length the proposition that the retention of the premium by the defendant 
amounts to a waiver of the breach of the promissory warranty contained in the 
policy. Since the opinion went down, the case of Doerr v. National Fire Insurance 
Co., 285 S. W. 961, decided by our Supreme Court, has been published and has come 
to our attention. That case is almost identical on its facts with the present case and 
seems to be conclusive against the contention of plaintiff’s counsel. In that case 
the term of the policy was one year, and it had run only about four months at 
the time of the loss. Knowledge of the breach of the warranty contained in the 
policy did not come to the defendant until after the loss. The policy covered the 
interest of a mortgagee of the property, as well as the interest of the owner, and 
as to the interest of the mortgagee the policy was not avoided by the breach, but 
was avoided as to the interest of the owner, which was about one-half of the amount 
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of the poiey. No part of the premium was returned, and it was held that the reten- 
tion of the premium did not amount to a waiver or estoppel. 


The commissioner recommends that the motion for rehearing be overruled. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The motion for rehearing is accordingly overruled. 

Daves, P. J., and Brecker and Nipper, JJ., concur. 


MacCLELLAN vy. GENERAL CASUALTY & SURETY CO. ROWAN vy. 
SAME. O’NEIL v. SAME. (Nos. 68-70.) 
(Sppreme Court of New Jersey. Nov. 13, 1926.) 
134 Atlantic Reporter 911. 

1. INSURANCE—JITNEY 18 MILES FROM ATLANTIC CITY AT TIME 
OF ACCIDENT HELD AN AUTOBUS OPERATED WITHIN “VI- 
aa OF SUCH CITY, WITHIN LIABILITY POLICY (P. L. 1916, 
p. B 
Jitney en route to Atlantic City when accident occurred, 18 miles therefrom in 

same county, held an autobus being operated within “vicinity” of that city within 

liability policy required by P. L. 1916, p. 283. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—PERSONS INJURED OUTSIDE CITY HELD ENTITLED 
TO SUE ON LIABILITY POLICY, INDEPENDENTLY OF STATUTE 
REQUIRING POLICY COVERING INJURIES SUFFERED WHILE 
AUTOMOBILE WAS BEING OPERATED ON STREETS THEREOF. 
Persons injured by operation of autobus 18 miles from Atlantic City held en- 

titled to sue on liability policy covering operation of autobus in vicinity of such city, 

independently of P. L. 1916, p. 283, requiring policy covering injuries suffered while 
automobile was being operated on public streets thereof. 
(For other cases, see Insurance, Dec. Dig. § 59114.) 


3. INSURANCE—THAT INSURER’S OBLIGATION UNDER LIABILITY 
POLICY SUED ON WAS GREATER THAN REQUIRED BY STATUTE 
HELD NO DEFENSE (P. L. 1916, p. 283). 

That insurer obligated itself to greater extent than required by P. L. 1916, 

p. 283, by insuring autobus owner against liability for injuries from operation thereof 

in vicinity of, as well as within, city, is no valid defense to action on policy. 
(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE—LIABILITY POLICY COVERING INJURIES FROM OP- 
ERATION OF AUTOBUS IN VICINITY OF CITY HELD NOT CON- 
TRARY TO PUBLC POLICY OR STATUTE REQUIRING POLICY 
COVERING INJURIES WITHIN CITY (P. L. 1916, p. 283). . 
Policy insuring autobus owner against liability for injuries from operation 

thereof in vicinity of certain city held not contrary to P. L. 1916, p. 283, requiring 

policy covering injuries within city, nor to public policy. 
(For other cases, see Insurance, Dec. Dig. § 138[1].) 


Appeal from Circuit Court, Atlantic County. . 

Actions by Benjamin MacClellan, Adele Rowan, and Laura O’Neil, respectively, 
against the General Casualty & Surety Company. Judgments for plaintiffs, and 
defendant appeals. Affirmed. 

Argued October term, 1925, before Gummere, C. J., and Kalisch and Campbell, 


William Charlton, of Atlantic City, for appellants. 

Paul M. Salsburg, of Atlantic City, for respondent. ; 

Per Curtam. The cases on appeal, by consent of counsel, were tried together 
before Judge Schimpf, sitting without a jury. The actions before him were predi- 
cated upon separate judgments obtained theretofore by the plaintiffs in separate 
actions brought by each in the Atlantic county circuit court against Cleveland G. 
Waites. Waites was the owner of a jitney under the ordinances and regulations of 
the city of Atlantic City, which regulations are solely based upon chapter 136, P. L. 
1916, and the amendments thereof. The section of the statute referred to, inter alia, 
provides that no autobus as defined by the act shall be operated wholly or partly 
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along any street, etc., unless the owner or owners thereof shall have the consent of 
the board or body having control of public streets in such city for the operation of 
the bus, and that “no such operation shall be permitted until the owner of such 
autobus in any city shall have filed with the chief fiscal officer of the city in which 
said autobus shall be licensed and operated an insurance policy of a company duly 
licensed to transact business under the insurance laws of the state of New Jersey 
in the sum of five thousand dollars against loss from the liability imposed by law 
upon the autobus owner for damages on account of bodily injury or death suffered 
by any person or persons as a result of an accident occurring by reason of the 
ownership; maintenance or use of such autobus upon the public streets of such city.” 
Section 2. A policy of insurance was issued to Waites by the defendant insurance 
company upon his jitney in the sum of $5,000 as required by the act referred to. 
The schedule attached to the policy provides: In statement 7: “The purpose for 
which the above described automobile vehicles are to be used are jitney.” Statement 
8: “The automobiles covered hereby are and will be principally maintained and 
garaged in the city or town of Atlantic City, New Jersey.” Statement 9: “The 
automobiles covered hereby are and will be principally used in the city or town (and 
its vicinity) of Atlantic City, N. J.” 

After a stipulation was entered into between counsel to the effect that the three 
cases be tried together and that the final judgment of each plaintiff against the 
jitney owner, Waites, is within the limits of the insurance policy as stipulated in 
condition L, and has not been paid, it was further stipulated that the accident oc- 
curred at Fifth avenue and White Horse pike in Atlantic county, October 7, 1923, 
and that the amount of the judgment obtained by Laura O’Neil against Waites is 
$650. Counsel of plaintiffs then offered the insurance policy issued by the defendant 
company to Waites in evidence ,and by consent of counsel of defendant company it 
was so received by the court. The plaintiffs then rested. 

Counsel of defendant moved for a direction of a verdict for the defendant on 
the ground “that one of the essentials of the plaintiffs’ proof is that the defendant 
Waites had complied with the terms and conditions of the policy. That is denied 
in the answer, and there is no proof here.” Whereupon the court said: “Well, I 
think if you want to I will let you open your case to put in your defense.” There 
was no objection to this course, and the defendant put in its defense. 

[1] Among the findings of the fact made by the trial judge, he decided, as a 
matter of law, that, since the facts show that the autobus at the time of the accident 
was operated for hire, and though the accident occurred at a distance of 18 miles 
from Atlantic City, about a mile or a mile and a half from Egg Harbor, in Atlantic 
county, and while the autobus was en route to Atlantic City, it came within the 
description of statement 9 of the policy of insurance of an autobus being operated 
within the vicinity of Atlantic City. There was no error in this judicial finding. 

The late Vice Chancellor Stevens, in Madison v. Morristown Gaslight Co., 63 
N. J. Eq. 120, 52 A. 158, sheds much light on what is meant by the term “vicinity,” 
at page 122 (52 A. 159). This profound jurist, after discussing the interpretation 
to be given to the word “vicinity” as found in the contract which he was then con- 
struing, says: 

“Vicinity is defined by Webster as ‘that which is near or not remote.’ Cer- 
tainly to a Legislature speaking from Trenton, 60 miles distant, Madison would be 
understood as being in the vicinity of—near—not remote from Morristown. In 
Jacob’s Law Dictionary the term ‘vicinetum’ is defined as ‘locus quem vicini habitant,’ 
and in Burrill’s Law Dictionary it is said to have been anciently understood of the 
same vill or the parts adjacent, but in later law of the same county.” __ sind 

And so there may be added to what has been said that from time immemorial it 
has been understood that a jury of the vicinage includes a citizen living in the 
remotest part of-a county, regardless if its ri extent, and at a eT nates 
from the place where the litigants reside and whose controversy is to be tried by a 
jury. In ‘Connell v. Commonwealth Casualty Co. 96 N. J. Law, 510, 115, A. 352, 
our Court of Errors and Appeals held that Newark, a city in Essex county, came 
within the term “vicinity” of Passaic, in Passaic county, and Garfield and Lodi in 
Bergen county, under a clause in the insurance policy which was as follows : 

“The purpose for which the automobiles are to be used and will continue to be 
used, during the period of this policy are ‘passenger’ service, in Pasaic, N. J., Gar- 


field, N. J., Lodi, N. J., and vicinity.” 
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The accident happened in Newark, N. J. As the accident in the present case 
happened near Egg Harbor in the same county where Atlantic City is situate, and 
the policy of insurance upon which the plaintiffs’ actions are based contains a like 
clause to that which was interpreted in Connell v. Commonwealth Casualty Co. 
supra, the finding of the trial judge that Egg Harbor was in the vicinity of Atlantic 
City cannot be successfully assailed. 

[2] The only other ground of appeal argued in appellant's brief, and on which 
a reversal of the Judgments under review is urged, is that the trial judge erred in 
determining that it was unnecessary to consider the statutory obligations contem- 
plated by chapter 136, supra, since the terms of the policy of insurance sued upon 
were ample for the plaintiffs to maintain their actions against the defendant company 
on the contract of insurance entered into by it with Waites, the jitney owner and 
operator. The argument advanced on behalf of the appellant in support of the posi- 
tion taken by it is that chapter 136 related to “injuries suffered while the automobile 
was being operated upon the public streets of Atlantic City, and “indiscriminately 
accepting and discharging such persons as offer themselves for transportation at 
various points along the route,” and that this was not the case here, since it appeared 
that the accident occurred 18 miles from Atlantic City, “and that it was not intended 
to cover persons riding or walking at a distance of 18 miles from a municipality, 
* * * and that the defendant appellant in making its contract comply with the 
law (never) intended that it should be bound to protect such persons and have the 
benefits of the policy inure to them.” 

[3, 4] This position is untenable, and the fabric on which it rests finds no sup- 
port from a fair reading of the terms of the contract of insurance, and is completely 
subverted by the express terms of the two riders attached to the policy. The policy, 
on its face, appears to be a general one indemnifying the assured “against loss from 
the liability imposed by law upon the assured for damages” caused by automobile 
vehicles described in statement No. 5 of the schedule, or by the loading or unloading 
of merchandise carried on vehicles of the commercial type within the United States 
and Canada,” subject to certain conditions. Thus it is to be seen that the insurance 
was against accidents by automobile vehicles without regard whether the accident 
occurred within the United States or Canada, in cases where liability was imposed by 
law. This liability manifestly could arise from the common law or from a statute. 
By clause 5 of condition A in the contract of insurance, the defendant exempted 
itself from liability, in case the automobile vehicle was “being used for rental or 
livery purposes or for the carrying of passengers for a consideration.” By “state- 
ment 9” of the schedule of the policy, as has been already alluded to the automobile 
vehicles are to be principally used in Atlantic City and its vicinity. By the first rider 
attached to the policy it was agreed between the insurer and the assured that clause 5 
of condition A, reading, “Being used for rental or livery purposes or for carrying 
passengers for a consideration, is hereby eliminated and shall form no part of the 
policy contract.” The cancellation of this clause was, in legal effect, an agreement on 
part of the insurer to indemnify the assured against loss from the liability imposed 
by law upon the latter “for damages on account of bodily injuries, including death 
resulting at any time therefrom, accidentally suffered or alleged to have been suffered 
by any persons * * * caused by automobile vehicles” being used for rental or 
livery purposes or for the carrying of passengers for a consideration.” The only 
limitation on the general terms of the policy in that regard is that the accident must 
have taken place in Atlantic City or in its vicinity. oe 

Moreover, if there could exist the shadow of a doubt as to whether the liability 
imposed by law on the insurer must be determined solely by the provisions of 
chapter 136, supra, that doubt is dissipated by the express provisions of the second 
rider attached to the insurance contract, which, among other things, stipulates, “Not- 
withstanding anything herein contained to the contrary, this company will pay any 
final judgment within the limits of this policy as stipulated in condition L recovered 
by any person or persons on account of the ownership, maintenance, and use of the 
automobile described therein, or any fault in respect thereto, and it is further under- 
stood that this contract shall be for the benefit of every person suffering loss, dam- 
ages, or injury as described in this contract or as described in the terms of an 
act,” referring to chapter 136 of the Laws of 1916, supra. So it is quite manifest 
that it was the express design of the defendant company, as unequivocally stated by 
it in the rider attached to the policy, not only to obligate itself to pay any judgment 
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recovered by any person suffering loss, damage, or injury against the assured in the 
circumstances as described in the contract of insurance, but also as described in the 
terms of the statute. The circumstance that the insurer contracted to obligate itself 
to a greater extent to the assured and to those for whose benefit the contract was made 
than was required by the statute is no valid defense. Its defense of nonliability on 
its contract is in the nature of a plea of ultra vires. It cannot properly avail itself of 
such a defense. There is naught in the contract which contravenes the statute or 
which is against the declared statutory policy of this state. The contract appears to 
be rather in harmony with the public policy. 

The prime object of the statute was to protect the public by providing a means 
by which persons injured by automobile vehicles owned and maintained by an irre- 
sponsible owner should be enabled to collect a judgment obtained against such owner. 
The statute therefore ordained compulsory insurance on part of the owner of an auto- 
mobile vehicle before he shall be permitted to lawfully operate or maintain such 
vehicle to carry passengers for hire in the public street. The statute fixes the 
amount of insurance to be carried by the owner for the benefit of those persons in- 
jured, etc. There is nothing in the statute which in any wise bars an insurance 
company from increasing the statutory sum of insurance or from extending its lia- 
bility by its contract of insurance. 

We therefore agree with the view entertained by the learned trial judge that the 
plaintiffs were entitled, independently of the statute, to maintain their actions on the 
contract of insurance. Fe 

Each of the judgments appealed from is affirmed, with costs. 


HARRISON v. CAROLINA MUT. CASUALTY INS. CO. er at. (No. 393.) 
(Supreme Court of North Carolina. Nov. 17, 1926.) 
135 Southeastern Reporter 460. 

3. INSURANCE—WHERE CONTRACT INDEMNIFIES AGAINST LIABIL- 
ITY FOR INJURIES TO OTHERS, RIGHT OF ACTION AGAINST 
BOTH PRINCIPAL AND SURETY ACCRUES WHEN INJURY 
OCCURS. 

When contract indemnifies against liability for injuries to others, a right of 
action against both principal and surety accrues when injury occurs; but, if indem- 
nity is clearly one against loss suffered by assured, no action can be maintained 
against indemnity company until some loss or damage has been shown. 


(For other cases see Insurance, Dec. Dig. § 591%.) 


Appeal from Superior Court, Guilford County; Bryson, Judge. 

Action by Margaret Harrison, a minor, by her next friend, against the Southern 
Transit Corporation and another. From a judgment overruling defendants’ demur- 
rer to the complaint, defendants appeal. Affirmed. 

The plaintiff is a minor, suing by her next friend. The material allegations of 
her complaint are in effect as herein stated. The Southern Transit Company, a 
corporation organized under the laws of North Carolina, owned and operated motor 
vehicles for carrying passengers on the public highways beeween Raleigh and Greens- 
boro, one of which vehicles, a White truck, was known as “Pathfinder.” The city 
of Greensboro, a municipal corporation, enacted certain ordinances, forbidding the 
operation within the corporate limits of any motor vehicle in a careless or reckless 
manner or in such a way as to endanger life, limb, or property; forbidding a vehicle 
from turning to the left in going into a street without going around the center of 
intersection; and prohibiting the driving of any vehicle within the safety zone. On 
July 20, 1925, the plaintiff was riding her bicycle on North Davie street going south, 
and had passed the center of intersection of North Davie and Church streets and 
entered the safety zone on the right side when the “Pathfinder” moving from the 
south on North Davie street was negligently turned and driven on the left side of 
North Davie street without going around the center of intersection. The driver by 
“cutting the corner” ran the bus against the plaintiff's bicycle, hurling her to the 
ground, and inflicting the injury of which she complains. The several acts of neg- 
ligence are sufficiently set out. Prior to the injury the Carolina Mutual Casualty 
Insurance Company executed a bond or policy of casualty insurance in the sum of 
$25,000 conditioned to indemnify passengers and the public receiving personal injury 
by any act of negligence, as appears in the opinion. 
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The defendants demurred to the complaint on two grounds: (1) There is 
a misjoinder of parties defendant, in that there is no privity of contract between 
the plaintiff and the casualty company and no boligation which it owes to the plain- 
tiff; (2) there is a misjoinder of actions, in that as to the transit corporation the 
action is in tort, while as to the casualty company it is a contract. 

The demurrer was overruled, and the defendants excepted and appealed. 

John W. Hester, of Oxford, and Shuping & Hampton, of Greensboro, for 
appellants. 

A. C. Davis & Frazier, all of Greensboro, for appellee. 

Apams, J. [1] If a complaint be demurrable for the reason that several causes 
of action have been improperly united, the causes may be divided into as many actions 
as are necessary to a determination of the controversy; but, if there be a misjoinder 
both of parties and of causes, the action may be dismissed. Mitchell v. Mitchell, 
96 N. C. 14, 1 S. E. 648; Rose v. Warehouse Co., 182 N. C. 107, 108 S. E. 389; 
Shore v. Holt, 185 N. C. 312, 117 S. E. 165; C. S. § 516. In this case the defendants 
have assigned both grounds of demurrer. We must therefore decide whether there 
is a misjoinder of actions or a misjoinder of parties defendant. 

The plaintiff alleges, in substance, that at the time she was injured the South- 
ern Transit Corporation was a common carrier of passengers on one of the public 
highways of the state and was liable in damages for personal injury caused by its 

.negligence and that its codefendant, the Carolina Mutual Casualty Insurance Com- 
pany, having executed the bond or policy required by law, thereby became liable to 
the extent of its contract of indemnity. For this reason it is necessary to inquire 
into the relation of the parties. There is no question as to the liability of the transit 
corporation for personal injury caused by its negligence. The point in dispute in- 
volves the relation of the casualty company to its codefendant and to the plaintiff. 

The casualty company executed its bond or policy in pursuance of a statute enacted 
by the General Assembly in 1925. Public Laws 1925, c. 50, § 3, subd. (g). This 
bond or policy, in the language of the statute, was “conditioned to indemnify pas- 
sengers and the public receiving personal injuries by any act of negligence,” and was 
executed “for the benefit of and subject to action thereon by any person or persons 
who shall have sustained an actionable injury protected thereby, notwithstanding any 
provision in said bond to the contrary.” It is provided that any bond or insurance 
policy so given shall conclusively be presumed to have been given according to and 
to contain all the provisions of the statute. 

The defendants say that the effect of these provisions when made a part of the 
bond is to indemnify the transit company and to impose no liability upon the surety 
company except to save the transit company from loss. They take the position that 
the plaintiffs action is in tort; that the relation between the two defendants is con- 
tractual; and that the surety company at present is under no kind of obligation to 
the plaintiff. In support of this position two cases are cited. One is O’Neal v. 
Transportation Co., 99 W. Va. 456, 129 S. E. 478. There it was held that the joinder 
in a declaration of a cause of action sounding in contract with one sounding in tort 
is a misjoinder which makes the declaration demurrable; but it was said that the 
policy of insurance then considered was a contract between the carrier—that is, 
the assured, and the insurance company, whereby the latter agreed to pay and satisfy 
judgments finally establishing the liability of the assured. In the other case (Smith 
Stage Co. v. Eckert, 21 Ariz. 28, 184 P. 1001, 7 A. L. R. 995) the court said that one 
of the terms of the policy was that the injured person must first establish his claim 
by suit against the assured and that this provision would have been completely 
nullified if the injured person had been permitted to sue the indemnity company on 
the policy before he had proved his loss. ; 

{2, 3] But under our statute, which is made a part of the bond or policy, a 
judgment against the carrier is not prerequisite to a suit on the bond. The Legis- 
lature, no doubt, intended to obviate the necessity of double litigation, for it provided 
that a carrier by automobile should give a bond in a surety company in an amount 
to be fixed by the corporation commission (unless in lieu thereof national, state, 
county, or municipal bonds were given) conditioned to indemnify the public as well as 
passengers receiving personal injuries by any act of negligence, and that this bond 
should be for the benefit of and subject to action thereon by any person protected 
thereby who has sustained actionable injury. The carrier and the surety company are 
thus made jointly liable for the actionable negligence of the assured. In an action 
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against the driver of a jitney bus and a casualty company which had executed an 
indemnity bond containing provisions very much like these in our statute, the Supreme 
Court of California, holding that the casualty company was properly joined wth the 
assured in an action for injuries caused by the driver’s negligence, said: 


“To read the statutory requirement into the bond, while it accords to the plaintiff 
the privilege of joining the casualty company in a suit against the operator of the 
bus, introduces no necessary inconsistency into the contract and leaves the substantal 
rights of the parties unimpaired. The only ground upon which it is suggested that 
the rights of the defendants might be injuriously affected is that a jury might be 
expected to return a larger verdict for the plaintiff in a suit in which the casualty 
company appears as a party defendant, because they would necessarily know that the 
operator of the bus, whose act actually caused the injury, was insured. The jury 
would presumably know in any event that the operator was insured, since the law 
requiring the filing of the bond was one of which all persons would be presumed 
to have knowledge. Nor can we doubt that the casualty company must be presumed 
to have taken the knowledge of the jury into account in fixing its charges for execut- 
ing a bond or policy of insurance issued in assumed pursuance of an ordinance un- 
equivocally prescribing that the bond should be enforceable in favor of the persons 


injured by the act of the operator of the motorbus.” Méilliron vy. Dittman, 180 Cal. 
443, 181 P. 779. 


White v. Kane, 179 Wis. 478, 192 N. W. 57, was an action against the operator 
of a taxicab and a liability company which had contracted in its policy to pay the 
assured the amount of any final judgment for damages recovered against him not 
exceeding the limit stated. There was an added condition that the policy should 
be in accord with certain statutes and a designated city ordinance. Among these 
was a provision that the surety company should pay to any person injured whatever 
sum he was entitled to, not exceeding a certain amount. It was held that the policy 
was not an indemnity, but a liability, contract, and that the assured and the surety 
company were properly joined as parties defendant. In other courts a similar joinder 
of parties has been approved. Boyle v. Liability Ins. Co., 97 N. J. Low, 561, 115 
A. 383; Devoto v. United Auto Co., 128 Wash. 604, 223 P. 1050. 

The prevailing doctrine is that, if the indemnity is clearly one against loss suf- 
fered by the assured, no action can be maintained against the indemnity company 
until some loss or damage has been shown; but, if the contract indemnifies against 
liability, a right of action against the principal and the surety company accrues when 
the injury occurs. Clark v. Bonsal, 157 N. C. 270, 72 S. E. 954, 48 L. R. A. (N. S.) 
191. See, also, Newton v. Seeley, 177 N. C. 528, 99 S. E. 347; Chappell v. Surety 
Co., 191 N. C. 703, 709, 133 S. E. 21. 

We are of opinion that the action can be maintained against both the defendants 
and that there is no misjoinder either of causes of action or of parties defendant. 

The judgment is affirmed. 

Affirmed. 


Lizzm L. ADAMS vy. SOUTHERN TRANSIT CORPORATION anp CaroLiIna 
Mutuat Casuatty INsuRANCE CoMPANY. 
S. B. ADAMS y. SOUTHERN TRANSIT CORPORATION anp CaroLina 
Mutua Casuatty INsuRANCE CoMPANY. 
(Nos. 394, 395.) 
(Supreme Court of North Carolina. Nov. 17, 1926.) 
135 Southeastern Reporter 462. 
Appeal from Superior Court, Guilford County; Shaw, Judge. 
Appeal by the Casualty Insurance Company from Shaw, J., at June term, 
1926, of the superior court of Guilford county, overruling its demurrer to the com- 
plaint in each case. 


John W. Hester, of Oxford, and Shuping & Hampton, of Greensboro, for 
appellant. 
Allen Adams and King, Sapp & King, all of Greensboro, for appellees. 
Apams, J. The plaintiff in each of these cases brought suit to recover damages 
for personal injury caused by the negligence of the Southern Transit Corporation. 
This defendant filed answers in the two cases; but the casualty company demurred to 
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the complaints for misjoinder of parties defendant and of causes of action. The 
decision in Harrison vy. Southern Transit Corporation et al., 135 S. E. 460, controls 
in the disposition of these appeals. 

In each case the judgment is affirmed. 

Affirmed. 


MATTOX v. SEABOARD INS. CO. (No. 436.) 
(Supreme Court of North Carolina. Nov. 24, 1926.) 
135 Southeastern Reporter 463. 

1. INSURANCE—INSURER’S DENIAL OF LIABILITY WAIVES PROOF 
OF LOSS AND TIME LIMIT FOR PAYMENT AND AUTHORIZES 
IMMEDIATE SUIT. 

Insurer’s denial of liability waives filing of proof of loss and time limit for pay- 
ment of fire policy, and action may be instituted at once. 
(For other cases, see Insurance Dec. Dig. §§ 559[1], 612[2].) 


3. INSURANCE—WAIVER OF PROOF OF LOSS AND TIME PAYABLE 
CLAUSE, BY INSURER’S DENIAL OF LIABILITY, HELD FOR JURY. 
Evidence held sufficient to take to jury question of insurer’s waiver of proof of 

loss and time payable stipulation by denial of liability on automobile fire policy. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Superior Court, Union County; Lane, Judge. 

Action by Zeb. Mattox against the Seaboard Insurance Company. From a judg- 
ment of nonsuit, plaintiff appeals. Reversed. 

Vann & Milliken, of Monroe, for appellant. 

John C. Sikes, of Monroe, and John M. Robinson, of Charlotte, for appellee. 

Per CurtAM. This action was instituted by plaintiff against defendant to recover 
upon a certain fire insurance policy on an automobile, which was destroyed by fire 
on December 17, 1925. This action was instituted on January 5 ,1926. 

Plaintiff offered in evidence open policy No. D-1004 of defendant—standard 
policy. 

Defendant relied on certain provisions of the policy: (1) Notice in writing to 
the company within 60 days after loss or damage, giving in details the facts, etc. 
(2) In case the assured and this company shall fail to agree as to the amount of 
loss or damage, each shall, on the written demand of either, select a competent and 
disinterested appraiser, etc. (3) The loss shall, in no event, become payable until 
60 days after the notice, ascertainment, estimate and verified proof of loss herein 
required have been received by this company, and, if appraisal is demanded, then, not 
until 60 days after an award has been made by the appraisers. 

Plaintiff concedes “for the purpose of this appeal that, unless there is evidence 
to go to the jury on an issue of the defendant’s waiver of policy provisions in the 
respects mentioned, the judgment should be affirmed.” ; ; 

[1] It is well settled in this state that a denial of liability waives the filing of 
proot and the time limit fixed in the policy, within which it became payable and action 
might at once be instituted. Gerringer v. Insurance Co., 133 N. C. 407, 45 S. E. 773; 
Higson v. Insurance Co., 152 N. C. 206, 67 S. E. 509; Moore v. Accident Assurance 
Co., 173 N. C. 532, 92 S. E. 362; Proffitt v. Ins. Co., 176 N. C. 680, 97 S. E. 635. 

[2] The only question involved was, Was there any evidence to go to the jury 
as to defendant’s denial of liability? We think there was. On a motion to nonsuit, 
the evidence is to be taken in the light most favorable to plaintiff, and he is entitled 
to the benefit of every reasonable intendment upon the evidence and every reasonable 
inference to be drawn therefrom. . 

[3] The plaintiff, Zeb. Mattox, had loaned the car in controversy to Oscar 
Threatt. He testified that he was going to Lancaster, S. C., from Monroe. He did 
not know what caused the fire. Just below Waxhaw the lights went out, and the car 
ran off the hill. He jumped out about the time it went in the creek, and it was on 
fire. He was going around the curve at the creek when the lights went off, and he 
made an effort to stop, and, the first thing he knew, the car was going down the 
embankment. ; 

Zeb. Mattox, testified, in part, that between one and two weeks after the fire, 
one Mercer, a representative of defendant company, came to see him about a settle- 
ment. Proof of loss had been filled out and sent to the company. 5 
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“Q. Now, Mr. Mattox, go ahead and tell when took place between you and Mr. 
Mercer when he came down there? A. I carried him out the Jackson highway where 
the car was burned, and he looked it over, and he said that, if the car run down 
the bank, they wasn’t liable and the car was damaged by running down the bank, 
and they wasn’t liable for the damage to the car; that it was damaged by running down 
the embankment.” 

There was other testimony by plaintiff of an offer of $500, that he would not 
accept, offer coupled with a denial of liability. 

On cross-examination : 

“A. No, sir; he commenced trying to show me where the car had run down the 
bank and damaged the car, and he wasn’t liable for the car. 

“Q. What value did he place on the car before it was damaged? You placed 
the value at $1,300? A. He didn’t place any because he said they wasn’t liable for 
the car at all. 

“Q. And that he wasn’t liable for the damage which had been done by reason 
of it running off the embankment? A. Said he wasn’t liable for the car because 
it was damaged when it run off.” 

Defendant, in its answer, says that it “did not then, never has, and does not now 
deny that it is liable on the open policy,” etc. 

Conceding without deciding that this question may be raised by the pleadings, 
yet we think the evidence is sufficient to be submitted to a jury as to whether the 
stipulation has not been waived by the defendant. 

The judgment of nonsuit is reversed. 


LUMMEL v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. 
(No. 5649.) 
(Supreme Court of South Dakota. Nov. 20, 1926.) 
210 Northwestern Reporter 739. 

1. INSURANCE—ISSUANCE OF POLICY AND ACCEPTANCE OF PRE- 
MIUM BY AGENT, WHO KNEW OF CHATTEL MORTGAGE, HELD 
TO ESTOP INSURER FROM ASSERTING INVALIDITY OF POLICY 
UNDER STIPULATION THAT PROPERTY WAS UNINCUMBERED. 
Where insurer’s agent, who had authority to countersign and issue policies and 

collect premiums, knowing of existence of chattel mortgage on truck, issued policy 

and accepted premium, insurer is estopped from asserting invalidity of policy under 
stipulation that it should be void if property was incumbered. 

(For other cases, see Insurance, Dec. Dig. § 389[3].) 

2. INSURANCE—INSURER CANNOT DENY LIABILITY ON GROUND OF 
INSUFFICIENT PROOF OF LOSS, WHERE INSURED SIGNED 
PAPER FURNISHED BY INSURER’S AGENT, AND ADJUSTER WAS 
SENT TO INSPECT DEBRIS, AND LIABILITY WAS DENIED ON 
OTHER GROUNDS (Rev. Code 1919 § 1446). 

Insurer cannot deny liability on ground of insufficient proof of loss, where in- 
sured signed paper furnished by insurer’s agent, and adjuster was sent to inspect 
debris, and liability was denied on other grounds, in view of Rev. Code 1919, § 1446, 
providing that defect which insured might remedy and which insurer omits to specify 
to him without unnecessary delay are waived. 

(For other cases, see Insurance, Dec. Dig. § 560[3].) 

3. INSURANCE—IN ACTION ON FIRE POLICY COVERING TRUCK 
WHICH BURNED AFTER GOING OVER EMBANKMENT, REFUSAL 
OF INSTRUCTION AND MEASURE OF DAMAGES WAS DIFFER- 
ENCE BETWEEN VALUE JUST BEFORE AND AFTER FIRE HELD 
ERROR, WHICH WAS NOT CURED BY MORE GENERAL INSTRUC- 
TION ON MEASURE OF DAMAGES. 

In action on fire policy covering truck which burned after going over embank- 
ment, refusal of instruction that measure of damages was difference between actual 
value just before fire and value afterward held error, which was not cured by in- 
struction that one suffering detriment from unlawful act of another may recover, 
and that measure of damages is amount that will compensate for all detriment prexi- 
mately caused thereby. 


(For other cases, see insurance, Dec. Dig. § 669[12].) 
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4. INSURANCE. 

In action on fire policy covering truck which burned after going over embank- 
ment, jury should determine, if possible, what injuries, if any, truck suffered from 
upset and before fire. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

6. INSURANCE. 
_ Where only one concurring cause of loss is insured against, and damage by 
perils respectively can be discriminated, each party must bear his proportion. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

7. INSURANCE. 

Where only one concurring cause of loss is insured against, and damage by each 
cause cannot be distinguished, party responsible for dominating efficient cause is 
liable for loss. 

(For other cases, see Insurance, Dec. Dig. § 427.) 

8. INSURANCE. 

_ When an efficient cause nearest loss is peril expressly insured against, insurer 
is not relieved from responsibility by showing that property was brought within such 
peril by cause not mentioned in contract. 

(For other cases, see Insurance, Dec. Dig. § 427.) 


Appeal from Circuit Court, Pennington County; Walter G. Miser, Judge. 

Action by Peter Lummel against the National Fire Insurance Company of Hart- 
ford, Conn. From a judgment for plaintiff and an order denying a new trial, de- 
fendant appeals. Remanded, with instructions to enter judgment for reduced amount, 
if plaintiff elects to remit part of the judgment; otherwise, reversed. 

Waggoner & Stordahl, of Sioux Falls, for appellant. 

Buell, Denu & Philip, of Rapid City, for respondent. 

Mortarty, C. This action was brought by the respondent to recover the sum of 
$1,000 on a policy of fire insurance covering a motor truck. The complaint is in the 
form usually employed in such actions. A copy of the policy sued upon is attached 
to the complaint. The execution of this policy by one McCain, who had authority 
to countersign and issue policies and collect premiums for appellant, is admitted in 
appellant’s answer. In this answer appellant presented three separate defenses: First, 
that the policy was null and void because respondent falsely represented that the 
truck was fully paid for and free from any mortgage lien, when said truck, in fact, 
was mortgaged for $750 of the purchase price to be paid for it by respondent; 
second, that respondent had made no proper proof of loss; third, that prior to the 
fire the truck had plunged off a steep embankment and by reason thereof was dam- 
aged in the sum of $500 before the fire statrted, and that at the time said fire actually 
started the value of the property insured was $500 and no more. The case was tried 
to a jury, which returned a verdict for the plaintiff in the sum of $800 and the 
salvage. From the judgment entered upon this verdict, and from an order denying 
a new trial, this appeal is taken. 

In their assignments of error and in the arguments contained in their brief 
appellant’s counsel present and argue the questions raised by the three defenses above 
enumerated, and, for the sake of brevity, we will discuss each of these questions in 
connection with the facts relevant thereto as shown by the record. 

[1] The policy sued upon contains the following provision under the head of 
“exclusions” : ; 

“It is a condition of this policy that this company shall not be liable, if the interest 
of the insured in the property be other than unconditional and sole ownership, or if 
the subject of this insurance be or become incumbered by any lien or mortgage, 
except as stated in warranty No. 3, or otherwise indorsed thereon.” 

And in warranty No. 3 are the printed words: 

“The automobile described is fully paid for by the insured and is not mortgaged 
or otherwise incumbered, except as follows.” 

And after these printed words the agent who issued the policy wrote the words, 
“No exceptions.” A 

It is admitted that the truck was incumbered by a purchase-money mortgage in 
the sum of $750 at the time the policy was issued, and prior thereto, and that this 
mortgage was still an existing lien at the time the fire occurred. As bearing upon 
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the defense based upon these facts, the court submitted to the jury three special inter- 
rogataries, as follows: 


“Interrogatory No. 1: Did McCain know of the mortgage on the car when he 
wrote the policy?” 

“Interrogatory No. 2: Did McCain know of the mortgage on the car before 
he accepted the premium money ?” 

“Interrogatory No. 3: Was such notice given to McCain after the premium was 
paid and before the fire as to make it the duty of the insurance company under the 
evidence in this case and the instructions given by the court to pay the damages?” 

To each of these interrogatories the jury answered, “Yes.” And there is ample 
evidence to support the finding that McCain was fully informed as to the existence 
of the mortgage, by respondent himself at the time the insurance was applied for. 

Anpellant’s counsel devote considerable space to the discussion of alleged error 
of the court in the admission of evidence tending to prove that McCain was informed 
of the mortgage by the holder thereof after the policy was written, but while it was 
still in the agent’s hands and before the premium was paid. These matters are of 
little or no importance in view of the fact that the jury found that the agent knew 
of the mortgage before the policy was written. By this finding the question becomes 
one of law: Is a policy avoided by the existence of a mortgage when the agent who 
issues the policy is informed of the existence of the mortgage before he writes the 
policy, issues it, and collects the premium? 

in their contention for the affirmative of this proposition, appellant’s counsel 
appear to rely upon the decision of this court in Hronish v. Home Ins. Co., 33 S. D. 
428, 146 N. W. 588, and upon the federal case of Northern Assurance Co. v. Grand- 
view Building Co., 183 U. S. 308, 22 S. Ct. 183, 46 L. Ed. 213, which latter case is 
cited with approval by Judge Polley in his opinion in the Hronish Case. But in the 
Hronish Case this court was dealing with facts which differ from those of the instant 
case. In that case the breach which was held to avoid the policy was a breach com- 
mitted after the policy was issued and had gone into effect. That the decisoin was not 
to be considered as controlling in cases such as the one now before the court is 
shown by this language of the decision: 

“What is said in this opinion relates only to policies which were valid when 
issued and became void, if at all, only because of the happening of some subsequent 
act or event, rendering them void after they had been issued.” 

These words evidence the recognition of a very important distinction between 
the Hronish Case and cases like the instant case, where the agent of the insurer 
issues the policy and accepts the premium knowing that the property is mortgaged. 
In this latter class of cases there is a very evident element of estoppel, and the 
question is whether the insurer, knowing, through the knowledge of its agent, that 
the property is mortgaged, and entering into the contract and accepting the con- 
sideration with that knowledge, in case of loss, can be allowed to rely upon the 
existence of the mortgage to avoid the insurance. This court has definitely adopted 
the rule that, where the general agent of the insurer knows at the time of the 
application that the property is subject to a chattel mortgage, the insurer is estopped 
from asserting the invalidity of the policy under a stipulation that the policy should 
be void if the property should be incumbered. Fosmark v. Fire Association, 23 
S. D. 102, 120 N. W. 777; Lawver v. Insurance Co., 25 S. D. 549, 127 N. W. 615; 
Vessey v. Com. Union Assur. Co., 18 S. D. 632, 101 N. W. 1074. f 

These cases cite abundant authority for the rule adopted, and establish the law 
of this state to be that, when an agent vested with authority to solicit insurance, accept 
applications, issue policies, and collect premiums, issues a policy, and accepts payment 
of premium therefor knowing of a fact which is stipulated to render the policy void, 
the company is bound by the knowledge of such agent and is estopped from relying 
upon such fact to defeat the insurance. These decisions control the instant case. In 
the Fosmark Case Judge Corson discusses quite fully the opinion of the United States 
Supreme Court in Northern Assurance Co. v. Grandview Building Co., supra, and this 
court refused to follow that opinion. ’ 

[2] As to the contention that respondent furnished no sufficient proof of loss, 
the record shows that he signed some paper or papers furnished by McCain; that 
McCain said he would forward the papers to the company; and that the appellant’s 
adjuster come to respondent and inspected the debris left by the fire. Thereafter ap- 
pellant denied liability on the ground that the policy was null and void. Under such 
circumstances the particular form of proof given becomes immaterial : 
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_ “All defects in a notice of loss, or in preliminary proof thereof, which the 
insured might remedy and which the insurer omits to specify to him, without un- 
necessary delay, as grounds of objection, are waived.” R. C. § 1446; Reeves v. Fire 
Ins. Co., 41 S. D. 341, 170 N. W. 575, 4 A. L. R. 1293. 

[3] As to the defense that the truck was damaged by the fall before the fire 
ensued, the appellant’s counsel contend that there is no proof of any proper measure 
of damages, for the reason that any damage which was caused by the fall was not 
covered by the policy and that there was no proof as to the value of the property 
after the upset and before the fire. They also contend that the trial court erred in 
refusing to give the following instruction requested by appellant: 

“You are instructed that the measure of damage in this case is the difference 
between the actual value of the car immediately prior to the commencement of the 
fire and its value after the fire; in other words, you are to determine the actual value 
of the car in the condition it was in at the time the fire started, and deduct from this 
amount the value of the salvage or the value of the car immediately after the fire, and, 
in the event that you find the defendant liable, this will be the measure of damages 
provided, of course, that the amount must not in any event exceed the amount of the 
policy.” 

This proposed instruction states the ordinary and correct rule for determining 
the measure of damages in cases of this kind. Of course, if this instruction were 
given, the court should also have instructed the jury as to the manner of determining 
the damages in case the evidence did not enable them to determine what the value of 
the truck was after it rolled down the embankment and before the fire started. But 
that was a matter to be taken care of by instructions proposed by respondent or 
given upon the court’s own motion. The instruction requested by appellant was 
correct as far as it went, and its refusal by the trial court was reversible error, unless 
the instructions actually given cover the question of measure of damages sufficiently 
to render the refusal nonprejudicial. E 

An examination of the court’s instructions shows that the only instruction 
touching the measure of damages is as: follows: 

“You are instructed that every person who suffers detriment from the unlawful 
act or omission of another may recover from the person in fault a compensation 
therefor in money which is called damages. And the word ‘detriment’ as just used 
means loss or harm suffered in person or property, and the measure of damages is 
the amount that will compensate for all the detriment proximately caused thereby, 
whether it could have been anticipated or not.” 

Appellant’s counsel contend that this instruction is too general and indefinite 
to advise the jury as to the elements of damage to be considered in the instant case. 
And in this contention counsel are correct. The instruction would be sufficient in 
certain tort actions, but it has no application to an action of this class and is insufficient 
to correct the error in refusing the instruction proposed by appellant. 4 

[4] Appellant, in its answer, in this proposed instruction, and in its exceptions 
to the sufficiency of the instruction given by the court, presented its contention that 
it was not liable for any damage caused to the truck by its fall over the embankment. 
It is true that the record merely shows that the car did skid off the road and roll 
down the embankment, without showing the distance of the fall, the nature of the 
embankment, or any examination of the remains after the fire to attempt to dis- 
tinguish between injuries from the fall and those from the fire. But the jury should 
determine, if possible, what injuries, if any, the truck suffered from the upset and 
before the fire. 

[5-8] Neither the trial court nor the counsel who tried the case made any effort 
to assist the jury in deciding the very difficult question as to the proper damages to 
be allowed in this case. The fact that the appellant admitted in its answer that the 
truck was worth $500 when the fire started justified the trial court in denying ap- 
pellant’s motion for the direction of a verdict in its favor. As this decision may 
result in another trial of the case, it is proper to state the theory upon which it 
should be tried. i ; 

In its opinion in Howard Fire Ins. Co. v. Norwich & New York Transportation 
Co., 12 Wall. 194, 20 L. Ed. 378, the Supreme Court of the United States quotes with 
approval the rules laid down in Phillips on Insurance, §§ 1136 and 1137, as follows: 

“Sec. 1136. In case of the concurrence of two causes of loss, one at the risk 
of the assured and the other insured against, if the damage by the perils respectively 
can be discriminated, each party must bear his proportion. 
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“Sec. 1137. When the damage by each cause of loss cannot be distinguished, the 
party responsible for the dominating efficient cause * * * is liable to bear the 
loss.” 

And this case further holds that, when an efficient cause nearest the loss is the 
peril expressly insured against, the insurer is not to be relieved from responsibility 
by his showing that the property was brought within that peril by a cause not men- 
tioned in the contract. 

[9] The trial court’s instruction on the measure of damages was erroneous, and 
proper grounds of execution thereto were presented to the court upon the settlement 
of said instruction. But this error affects only the question of the amount of dam- 
ages which respondent is entitled to recover. The jury found, under proper instruc- 
tions, that he was entitled to recover such damages as were actually due to the fire. 
The appellant’s answer admits that the truck had a value of $500 after the upset 
and before the fire. Appellant’s witness the adjuster Wilson testified that $100 was 
a fair allowance for the salvage after the fire. Therefore proper instructions on the 
measure of damages could not reduce the recovery below $400 and interest and the 
right to salvage, which the record shows that respondent appropriated. 

If within 30 days after the handing down of this decision the respondent files 
with the clerk of this court his written election to remit the amount of his judgment 
in excess of $400 and interest thereon from December 1, 1922, at the rate of 7 per 
cent. per annum, together with the right to the salvage and costs in the trial court, 
the case will be remanded, with instuctions that the trial court reduce the judgment 
to that amount, and the judgment so reduced will stand as affirmed by this court, 
and no costs will be taxed on this appeal; otherwise, the judgment and order ap- 
pealed from will be reversed, with costs to appellant. 

Campbell, J., concurs in the result. 


HOME INS. CO. v. STUBBLEFIELD. (No. 12.) 
(Court of Civil Appeals of Texas. Eastland. Nov. 4, 1926.) 
287 Southwestern Reporter 297 
AUTOMOBILES 


Bill of sale of secondhand automobile is admissible without proving transfer 
of receipt showing payment of license fee; Vernon’s Ann. Pen. Code Supp. 1922, 
arts. 161734c—161734e, not applying to transfers of secondhand cars. 


(For other cases, see Automobiles, Dec. Dig. § 19.) 


Appeal from Eastland County Court at Law; T. J. Cunningham, Judge. 

Suit by the Home Insurance Company against E. H. Stubblefield. Judgment 

defendant and plaintiff appeals. Reversed and remanded. 

Butts & Wright, of Cisco, for appellant. 

Milburn McCarty, of Eastland, for appellee. 

Pannit, C. J. Appellant brought this suit to recover a secondhand automo- 
bile. On the trial as evidence of its title, appellant introduced a bill of sale from 
one Raymond Hines, the original purchaser of said car from the dealer to whom 
said car had been sold by the factory. Upon objection of appellee, the bill of sale 
was excluded because not in compliance with Acts of the Thirty-Sixth Legisla- 
ture 1919, c. 138, §§ 3a, 3b, 3c, (Vernon’s Annotated Penal Code Supp. 1922, arts. 
16173%4c—16173%4e). No proof was made by appellant that at the time it received 
said bill of sale there was transferred to it the receipt showing the payment of the 
license fee on said automobile. Because of such noncompliance, the trial court in- 
structed a verdict for appellee. Upon original submission, this court affirmed the 
action of the trial court in so directing verdict, and followed the settled law at that 
time as declared by various Courts of Civil Appeals, to the effect that compliance 
with said articles was necessary in order to pass title in the sale of a secondhand 
automobile. The decision also reversed the case for further trial in respect to the 
issue of damages, but the disposition now made renders further statement of said 
issues unnecessary. Pending motion for rehearing, the Supreme Court, speaking 
through the Commission of Appeals, Section A, in the case of Hennessy v. Auto- 
mobile Owners’ Association, 282 S. W. 791, held that compliance with said articles 
is not necessary to pass title in the sale of secondhand automobile. Under this 
holding the trial court was in error in excluding the bill of sale, and instructing the 
verdict as he did, for which error the judgment will be reversed and the cause 
remanded. 
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Upon another trial, if the jury shall determine that the automobile in question is 
the property of appellant, the appellee’s cross-action for damages will necessarily 
fail. If, on the other hand, it should be found that the car is the property of the 
appellee, the issue of damages will be determined by the jury trying the case. 

This court has had some difficulty in determining whether there is sufficient 
evidence to authorize the appellee to take the case to the jury on the question of 
ownership of the automobile, and we may say in passing, that, if the record is again 
presented to us, with the same evidence now before us, we would not approve a 
verdict against the appellant on the question of ownership of said automobile; but, 
inasmuch as the case was tried upon the theory that compliance with said articles 
was necessary in order to pass the title to said car, we have concluded that the 
proper course is to remand the case in order that the appellee may have an opportunity 
to present such evidence as he may have on the question of ownership. 

The disposition here made renders the publication of the former opinion un- 
necessary, and it is withdrawn. 

Reversed and remanded. 
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CASUALTY 


SPOKANE INTERSTATE FAIR ASS’N v. FIDELITY & DEPOSIT CO. OF 
MARYLAND. 
(4900. ) 
(Circuit Court of Appeals, Ninth Circuit. October 18, 1926.) 


15 Federal Reporter (2d) 48. 
3. INSURANCE. 


Insured held to have burden to show burglary accomplished by forcible entry 
during insurance period, where liability of insurer was limited to such loss. 


(For other cases see Insurance, Dec Dig. § 646 [6].) 


In Error to the District Court of the United States for the Northern Division 
of the Eastern District of Washington; J. Stanley Webster, Judge. 

Action by the Spokane Interstate Fair Association against the Fidelity & Deposit 
Company of Maryland. Judgment for defendant, and plaintiff brings error. Affirmed. 

Randall & Danskin and Graves, Kizer & Graves, all of Spokane, Wash., for 
plaintiff in error. 

William & Cornelius, of Spokane, Wash., for defendant in error. 

Before Rudkin, Circuit Judge, and Dietrich and Kerrigan, District Judges. 

Dretricu, District Judge. In our decision upon a former writ of error, to the 
report of which (8 F. [2d] 224), resort may be had for a circumstantial statement 
of the issues, we held that the coverage'of the policy was only of loss by burglary 
accomplished by means of actual force and violence employed during the policy period, 
which was from August 31, 1924, to September 10, 1924. At a subsequent trial, 
defendant’s motion for a nonsuit at the close of plaintiff’s case in chief was granted, 
upon the ground that the evidence was insufficient to show force or violence within 
such period. The dismissal is assigned as error. 


[1] Defendant moves to strike from the record the bill of exceptions and also 
to dismiss the writ. We have considered, but do not deem it necessary to discuss 
at length, the issues presented by these motions. It is sufficient to say that, notwith- 
standing the general rule of the court providing that without consent of the parties 
extensions of the time in which to present a bill of exceptions or a petition for a 
new trial would not be granted for more than 30 days, the court had the power in 
the exercise of a second discretion to grant a greater length of time. Poultney v. 
LaFayette, 12 Pet. 472, 9 L. Ed. 1161; U. S. v. Breitling, 20 How. 252, 15 L. Ed. 900; 
Hunnicutt v. Peyton, 102 U. S. 333, 353, 26 L. Ed. 113; Abbott v. Brown, 241 U. 
S. 606, 36 S. Ct. 689, 60 L. Ed. 1199; So. Pac. Co. v. Johnson, 59 F. 559, 16 C. C. 
A. 317; Russo-Chinese Bank v. National Bank, 187 F. 80, 109 C. C. A. 398; Czizek 
v. W. U. Tel. Co. (C. C. A.) 272 F. 223; Payne v. Garth (C. C. A.) 285 F. 301, 
310. That being true, and the court still having jurisdiction to grant such exten- 
sions when the orders were made, neither motion is thought to be well taken, and 
both are therefore denied. 

[2, 3] Upon the merits, it is first contended by plaintiff that by reason of the 
form and paragraphing of the policy the burden was upon defendant to show that 
the force employed in making the entry was not exerted within the insurance period. 
Apparently this is an afterthought, for in the trial plaintiff assumed the burden of 
establishing the affirmative; and it should not now be permitted to take a contrary 
position. Ky. Vermillion M. & C. Co. v. Norwich U. F. Ins. Soc., 146 F. 695, 
/7 C. C. A. 121. But, aside from that consideration, we entertain no doubt that tHe 
construction which it then put upon the policy is the correct one. The clause for- 
mally fixing the insurance period is not in the nature of an exception or proviso to, 
but is an integral part of, the definition of defendant’s obligation. The fact that 
such definition extends to more than one sentence or paragraph is not controlling. 
Besides, if, in harmony with plaintiff’s position, we look only to the first paragraph 
for a definition of the obligation, the policy could not reasonably be construed as 
covering burglaries committed or force used prior to its execution. Hence plaintiff 
was under the necessity of assuming the burden of showing subsequent forcible entry ; 
and that was the only issue. 

Upon careful analysis of the record we are convinced that the conclusion of the 
lower court was right. Not only does the evidence fail to prove violence within the 
policy period, but by every fair inference and reasonable probability it overwhelmingly 
shows that all forcible preparation was made at an earlier time. A verdict to the 
contrary would have had no basis other than a surmise or possibility. This being 
true, it becomes unnecessary to decide to what extent our former decision is con- 
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trolling, or to consider whether plaintiff is estopped by the position it then main- 
tained and which it has now abandoned. Upon the latter point, however, it may be 
said that we find nothing substantial in the new evidence which counsel represent was 
not offered at the first trial, and, such being the case, the conclusion we have inde- 
pendently reached finds confirmation in the concession, made at the former hearing, 
that the evidence “permitted of but one reasonable theory,” namely, the theory later 
adopted by the lower court which we now approve. If against interest able counsel 
were constrained by the evidence to make such a concession, it is not to be thought 
that disinterested minds would reach a different conclusion. 

The judgment is affirmed. 



























SWANSON er at. v. GEORGIA CASUALTY CO. (No. 25120.) 
(Supreme Court of Missouri, Division No. 1. July 30, 1926. Motion for 
Rehearing Overruled Oct. 11, 1926.) 

287 Southwestern Reporter 455. 
1. INSURANCE—LIABILITY OF INSURER UNDER CONTRACT INDEM- 
NIFYING INSURED AGAINST INJURIES SUFERED BY EMPLOYEE 
IS UNAFFECTED BECAUSE LIABILITY IS INDIRECT OR THAT 
INSURED HAD INDEMNIFIED COEMPLOYER AGAINST SUCH 
INJURIES. 

Liability of insurer under policy indemnifying insured against claim for in- 
juries by employee is not affected because liability sought to be enforced is indirect, 
and that insured indemnified coemployer of injured employee, where original liability 
was founded on injuries sustained by employee of insured. 

(For other cases see Insurance, Dec. Dig. § 435.) 
2. INSURANCE. 


Workmen’s compensation policy obligating insurer to satisfy any final judgment 
against insured on claim covered by policy does not require judgment against in- 
sured as a condition of insurer’s liability, but is an agreement to satisfy such judg- 
ment. 


(For other cases see Insurance, Dec. Dig. § 514.) 

3. INSURANCE—JUDGMENT AGAINST INSURED FOR CLAIM FOR 
INJURIES TO EMPLOYEE HELD UNNECESSARY TO ENABLE 
INSURED TO RECOVER UNDER POLICY INDEMNIFYING . IT 
AGAINST CLAIMS FOR INJURIES TO EMPLOYEES. 

Where employee recovered damages against railway for injuries sustained in 
constructing building for railway by plaintiffs, and judgment was paid by plaintiff 
who had indemnified railway against such claims, plaintiff could recover under policy 
indemnifying it against claim for injuries to its employees though claim of railway 
against it was not reduced to judgment. 

(For other cases see Insurance, Dec. Dig. § 514.) 

4. INSURANCE. 

All provisions of policy indemnifying insured against claims for injuries to 
employees are to be considered in ascertaining meaning of policy. 

(For other cases see Insurance, Dec. Dig. § 146 [1].) 
5s INSURANCE. 

If policy terms are uncertain or susceptible of two meanings, that meaning is 
to be given which is more favorable to insured. 

(For other cases see Insurance, Dec. Dig. § 146 [3].) 


6. INSURANCE—INSURER CONTRACTING TO INDEMNIFY INSURED 
AGAINST CLAIMS FOR INJURIES BY PERSONS ENGAGED IN 
DESIGNATED WORK IS LIABLE FOR INJURIES OF EMPLOYEE 
OF ANOTHER DOING PART OF WORK, THOUGH NEITHER EM- 
PLOYEE NOR EMPLOYER WERE UNDER KANSAS WORKMEN’S 
COMPENSATION ACT. 

Under policy indemnifying insured against claim for injuries to any person 
employed on work designated, insurer is liable for injuries sustained by employee of 
railway procured to do part of work, on whose wages insured paid premium, though 
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neither railway nor such employee were under Kansas Workmen’s Compensation 
Act. (Rev. St. 1923, 44—501 to 44—547.) 


(For othr cases see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Jackson County; Willard P. Hall, Judge. 

Action by W. O. Swanson and another, copartners doing business as Swanson 
Bros., against the Georgia Casualty Company. From an order overruling plaintiffs 
motion to set aside their involuntary nonsuit, plaintiffs appeal. Reversed and re- 
manded. ee 


Grover, Tipton & Graves and Mosman, Rogers & Buzard, all of Kansas City, 
for appellants. 


Henry S. Conrad, L. E. Durnham, and Hale Houts, all of Kansas City, for 
respondent. 

Linpsay, C. At the close of all the evidence in the trial of this cause, the 
court gave the instruction offered by defendant that under the pleadings and the 
evidence plaintiffs could not recover, whereupon plaintiffs took an involuntary non- 
suit, and the case is here upon their appeal from the order overruling the motion 
to set aside the nonsuit. 

The plaintiffs were building contractors, and their petition was founded upon 
two policies issued on May , 1916, by the defendant company. The policy declared 
upon in the first count was designated as a workmen’s compensation policy, made 
to indemnify the plaintiffs against loss or damage from claims for bodily injuries 
sustained by plaintiff's employees. The second is designated as a pubiic liability 
policy, and provided for indemnity to plaintiffs against loss or damage from ciaims 
on account of bodily injuries suffered by persons not employed by plaintiffs, by 
reason of the operations in which plaintiffs were engaged. The second count of 
the petition was dismissed by plaintiffs, and the issues made here on appeal are those 
arising upon the terms of the first-mentioned policy, and upon the other circum- 


stances attending the transaction. Defendant introduced in evidence the second 
count of the petition and the policy therein sued upon. 


At the time of the occurrence giving rise to the action, the plaintiffs, as inde- 
pendent contractors, were engaged in the erection of a building at Arkansas City, 
Kan., for the Atchison, Topeka & Santa Fé Railway Company. The contract between 
them and the railway company provided that plaintiffs should indemnify the railway 
company against any loss or damage suffered by it upon claims for personal in- 
juries sustained by any one by reason of the operations of plaintiffs in the construc- 
tion of the building, and plaintiffs gave a surety bond to that effect. This contract 
was entered into after the execution of the policy sued upon. In the course of 
construction, the plaintiffs required the services of a locomotive engine, a crane, 
and crew of men to operate the engine and crane for the purpose of moving and 
adjusting certain heavy trusses. An engine, with the engineer and four helpers, 
railway employees, was furnished by the railway company, upon the request of 
plaintiffs, and upon the agreement that plaintiffs were to pay a rental for the use of 
the crane and pay the wages of the men sent by the railway company for the purpose 
mentioned, during the time they were engaged in rendering that service. 

On the 16th day of December, 1916, while the men sent to operate the engine 
and crane were being directed by one of the plaintiffs, one G. E. King, a member of 
the crew, was injured, through the negligence of plaintiffs. King did not make a 
claim against the plaintiffs, but, about the 18th of February, 1917, brought suit against 
the railway company on account of the injuries sustained by him, and recovered a 
judgment, which, upon appeal, was affirmed by the Supreme Court of Kansas. 
v. Atchison, Topeka & Santa Fé R. Co., 108 Kan. 373, 195 P. 622. The railway com- 
pany paid the judgment recovered against it, and demanded and received from the 
plaintiffs repayment of the amount of the judgment, interests, and costs. The plain- 
tiffs then instituted this suit, standing here upon he first count of the petition, and 
based upon the policy designated as the workmen’s compensation policy. The first 
count sets up the execution of the policy and pleads that by its terms defendant in- 
sured the plaintiffs against loss by reason of claims upon plaintiffs for damages for 
bodily injuries accidentally suffered by any employee of the plaintiffs, and against any 
loss and expense arising or resulting from claims upon the plaintiffs for damages on 
account of bodily injuries suffered during the time the policy was in force, by any 
employee of the plaintiffs. It is then alleged that King was at the time an employee 
of plaintiffs and alleged the occurrence of the injury to said King, and that as a re- 


King 
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sult of his injury, claim was made upon plaintiffs, and that as a result of said claim 
they were compelled to pay and did pay the sum of $10,761.51, on May 23, 1921, and 
they asked judgment for that sum, and also for a penalty, and for the recovery of an 
attorney’s fee, for vexatious refusal of defendant to pay the same. 

Defendant’s answer was: (a) A general denial; (b) that King brought suit 
against the railway company on account of his injuries, claiming to be an employee 
of the railway company, and as such recovered judgment, and defendant pleaded 
that the affirmance of the judgment by the Supreme Court of Kansas is res adjudicata 
of that issue; (c) a special denial that said King was an employee of plaintiffs, 
but, with the averment that if he be found to be such employee, the Workmen's 
Compensation Act of the state of Kansas controls his right of recovery against the 
plaintiffs ; that plaintiffs had accepted the provisions of the act, and said G. E. King 
before his injury had not elected not to accept its provisions, which give an exclusive 
remedy; that King, the alleged employee of plaintiffs, was a resident of Kansas, 
and at the time of his injury was working for plaintiffs in Kansas, and his sole right 
of recovery against plaintiffs was under the Workmen’s Compensation Act, and 
therefore plaintiffs cannot recover in this case; (d) that by paragraph A of the 
policy sued upon, construed with other provisions of the policy, no obligation could 
attach to the defendant until after final judgment obtained by King against plain- 
tiff, and that no such final judgment was ever obtained; (e) that plaintiffs failed to 
give notice of the injury of said King as provided by the policy. The answer in 
substance and by reference pleaded the provisions of the Kansas Compensation Law 
and certain decisions of the Supreme Court of Kansas construing the law. 


The plaintiff’s reply was: First, a general denial; next, an averment that the 
premium for the policy was based on the entire pay roll of the plaintiffs, that plain- 
tiffs paid to the defendant premium, which included and was based upon the amount 
plaintiffs paid for the services of said King; that defendant accepted and retained the 
premium, and thereby had waived the right to deny that said King was an employee 
of the plaintiffs at the time in question. Plaintiffs next pleaded that due and timely 
notice was given the defendant of the injury to King; that defendant had actual 
notice thereof, and thereafter assumed full charge of the claim, and denied plaintiffs 
any right to interfere; or to settle the claim, and thereby waived its right to claim 
that provision C of the policy, in respect to notice, was not complied with. The plain- 
tiffs further averred that they notified the defendant of the happening of the accident; 
that defendant took full charge of the claim, made investigation of the relationship of 
King to plaintiff's work, and with full knowledge of the circumstances raised no 
question of its duty under said policy to protect the plaintiffs, and assured plaintiffs 
that they were protected, and that defendant would fully indemnify them against 
any loss which might be sustained by reason of said claim, and never at any time 
notified plaintiffs of its denial of liability, until after the affirmance of said judgment 
by the Supreme Court of Kansas; that after such affirmance, on March 3, 1921, and 
on March 10, 1921, defendant refused to settle said claim, and in refusing assigned 
as its reason for refusal the fact that judgment had not been obtained against the 
defendant by King, and plaintiffs alleged that by reason of the foregoing the defendant 
had misled plaintiffs, to their prejudice, and had waived any claim of want of notice, 
and was estopped to deny that King was an employee of plaintiffs, and estopped to 
deny liability. In the brief for defendant it is conceded that notice of the injury 
was given. 


Plaintiffs had been carrying insurance with the defendant for several years. 
Stephenson & Webb, of Topeka, Kan., were the general agents for defendant com- 
pany, and issued the policies. One F. E. Whitney was employed by Stephenson & 
Webb as soliciting agent, and was also employed by defendant as a claim adjuster. 
Plaintiffs dealt with Whitney in applying for and receiving the policies, and in paying 
the premiums. From time to time they submitted to Whitney their pay roll for 
ascertainment by him of the amount of premiums due, based upon such pay roll. 
A day or two aiter the injury was sustained by King, plaintiffs made and delivered to 
Whitney a written notice and statement thereof. Thereafter, on December 30, 
1916, the railway company sent its bill to plaintiffs for the rental of the crane, and 
the wages of the men used by the plaintiffs. Plaintiffs paid this to the railway com- 
pany about February 10, 1917. The payroll of plaintiff, which included the wages 
paid for the services of these men, was submitted to Whitney, and premium based 
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thereon was paid accordingly by plaintiffs to Whitney, and defendant had retained the 
same. At the time the pay roll was submitted and premium based upon it paid, 
Whitney knew of the accident to King, and had discussed the same with the plain- 
tiffs, and about January 5, 1917, in a letter written by him for Stephenson & Webb 
he asked the plaintiffs to inform Stephenson & Webb “exactly under what terms” 
they “arranged with the Santa Fé for the use of the crane and men.” The letters 
were written by defendant’s claim examiner and show that defendant had under con- 
sideration the question whether King was an employee of plaintiffs. The pay roll 
did not name King or other helpers. It ran, “4 helpers, 36 hours,” and stated the 
total wages. } 

The defendant company recognized the notice of injury given, carried the claim, 
and referred to it in its correspondence as: “Re Comp No. 9481, Swanson Brothers 
—Geo. E. King.” The defendant was also informed that under the contract between 
plaintiffs and the railway company plaintiffs were bound to indemnify the railway 
company. This is shown by a letter to defendant on February 16, 1917, from 
Stephenson & Webb. 

After King’s suit was filed against the railway company, which was about Febru- 
ary 18, 1917, the railway company notified plaintiffs thereof, and demanded that they 
take charge of that suit. Mr. Hennis, claim adjuster for the railway company, ad- 
vised Whitney and F. L. Swanson that if plaintiffs did not take charge of and settle 
the claim, the railway company would settle, and charge it to plaintiffs. The testi- 
mony for plaintiffs was to the effect that Whitney asked Hennis not to interfere; 
that under the terms of the policy, the insurance company would have to handle 
it, and would take care of it. Hennis said Whitney told him the defendant was willing 
to settle the claim under the Compensation Act, and asked Hennis if he (Hennis) 
would help him settle it that way, and Hennis said, “No.” 

After King filed the suit against the railway company, the defendant also en- 
gaged Mr. McKeever, an attorney of Topeka, to represent it in respect to the claim 
arising out of King’s injury. McKeever represented defendant in other claims. After 
the employment of McKeever, Whitney and one of the plaintiffs went to McKeever 
and two or three talks took place between them. Whitney and ‘plaintiffs were dis- 
turbed because no answer had been filed in the suit brought against the railway 
company by King. As a result of this McKeever prepared an answer, which was 
filed in that suit, in behalf of the railway company. He did not sign the answer 
as an attorney. He testified that upon his talk with Swanson and Whitney, and 
because Swanson was a good fellow, as an accommodation to the plaintiffs, he pre- 
pared the answer, and prepared it in form in accordance with the wishes of the 
attorney for the railway company, and that he received no fee for doing so. There 
was testimony for plaintiffs that McKeever said he was going to act as attorney 
for this defendant and “sit in” the trial of the case of King against the railway 
company. He was not present, however, at the trial, which was conducted for the 
defense by attorneys for the railway company. 

It is shown that the names of witnesses of the accident to King were given to 
McKeever by one of the plaintiffs. Letters of Stephenson & Webb to McKeever 
were introduced, written in 1917 and early in 1918, stating that Swanson Bros. would 
like to know, and to be kept informed as to the time when the suit of King would 
be tried, and also letters from Stephenson & Webb to defendant company, suggesting 
that it was to the interest of the defendant to provide for defending the King suit. 
The correspondence on the part of Stephenson & Webb was conducted by Whitney. 
It was shown that plaintiff Wm. O. Swanson attended court upon an occasion when 
the King suit was set for trial, but was not in fact tried. He afterwards rendered 
a bill of expenses for that which defendant paid. The payment was made throuyh 
Whitney, McKeever also having approved the charge. This payment was made in 
December, 1917. 

Letters to Stephenson & Webb from the claim examiner of defendant, at its home 
office, written in the period shortly after the filing of King’s suit, were introduced 
in evidence. The purport of those letters was that defendant would treat the 
claim as a straight workmen’s compensation claim. In a letter dated March 13, 1917, 
to Stephenson & Webb, defendant’s claim examiner said: ; 

“We will not defend the railroad company in so far as the liability of Swanson 
Bros. under our contract does not run to the railroad company. We do not insure 
our assured against contract liability. We insure them under a W. C. policy, which 
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makes us liable to the insured for compensation due the injured under the act, other- 
wise we have nothing to’ do with the case.” 

Referring to the connection of McKeever, the same letter stated: ; 

“We are merely having Mr. McKeever present at this trial to protect our inter- 
est, should such protection become necessary, regardless of the communication ad- 
dressed to the railroad company by our assured. We will not defend the action on 
their behalf unless it is brought under the Compensation Law, and then we will be 
very glad to defend it. Please understand that this case is to be handled along this 
line. Mr. McKeever is to sit in at the trial should it be necessary to defend the 
interests of this company.” 

The writer of the letter further said: ¢ 

“I am fully convinced that the court will hold that the injured at the time of 
the accident was not an employee of the railroad, but an employee of our assured and 
came under the W. C. act. Instruct Mr. McKeever, if this finding is made, the 
case be immediately taken up by him for settlement, writing the amount it can be 
settled for together with his recommendation.” 

The letter quoted from was addressed to “Stephenson & Webb, Attention Mr. 
Whitney.” It was in response to suggestions of Stephenson & Webb, made in letters 
to defendant, wherein Whitney, writing in the name of Stephenson & Webb, ex- 
pressed the view that if King recovered from the railway company under the 
common-law liability, the defendant, under the terms of the policy, might be liable 
over to the plaintiff, and the judgment might be for a greater sum than that re- 
covered under the Compensation Law. There is no testimony, however, that 
Stephenson & Webb, Whitney, or any one on the part of the defendant, informed the 
plaintiffs of the position of defendant as stated in these letters, written from the 
home office to Stephenson & Webb. 

McKeever testified that on March 14, 1917, a few days after his talk with 
Whitney and Swanson, and after he had prepared the answer, he wrote to plaintiffs 
telling them he had done so, but had done so without authority from defendant, but 
only as a courtesy; that it was understood it did not bind defendant; that he was not 
authorized either to-affirm or deny liability. Plaintiffs testified that they did not re- 
ceive the letter. 

Plaintiffs were not present at the trial of the case of King against the rail- 
way company. The testimony of plaintiffs was that they were not notified by any one 
of the time of the trial, and is to the effect that they had no information that de- 
fendant would deny liability until after the decision was rendered in the King case 
upon appeal. 

The policy recited that in consideration of the premium and the statements in 
the schedule attached which were warranted to be true, the defendant agreed: 

“To administer and pay the compensation and furnish the medical services, 
hospital services and medicines, as required by the Workmen’s Compensation Law 
or laws designated in said schedule, on account of bodily injury received or suffered 
by any person or persons, while this policy is in force, including death resulting 
at any time therefrom. 

“(2) To pay the loss and/or expense arising or resulting from claims upon 
the assured for damages on account of bodily injuries accidentally suffered or alleged 
to have been suffered while this policy is in force, including death resulting at any 
time therefrom, by any employee or employees of the assured by reason of the busi- 
ness described in the said schedule, whether said injuries or death are accidentally 
suffered, or alleged to have been suffered, at the locations named in said schedule 
or elsewhere.” 


This was stated to be subject to certain conditions which were to be con- 
strued as conditions precedent. The first of these is as follows: 

“In the event of a final judgment upon any claim covered by this policy being 
rendered against the assured, the company will pay and satisfy said judgment and 
protect the assured against the levy of any execution issued on such judgment.” 

Statement 4 of the schedule described the place where assured’s operations were 
to be carried on as “State of Kansas, State of Oklahoma,” and described the kind 
of business done as erection of a building for the Atchison, Topeka & Santa Fé Rail- 
way Company. 


Statement 5 was that assured had accepted and would continue to operate under 
the Workmen’s Compensation Law of Kansas. 
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Statement 6 was as follows: 

“Statement 6. The premium shall be based upon the entire wages or compensa- 
tion earned by all employees of the assured (as defined by the law described in state- 
ment 5) engaged in the work herein described, including employees of contractors 
and subcontractors to whom the assured may be liable under the terms of said law; 
unless such contractors or subcontractors are insured in an authorized company or 
association or have otherwise discharged such obligation.” 

The policy contained provisions requiring assured to make a monthly report of 
their actual pay roll for the computation of premium to be paid. To make at any 
time, upon request, a report of the actual pay roll, and also gave defendant the right, 
at reasonable times, to make inspection of the assured’s books and records. It also 
contains paragraphs designated as E and F to which respective counsel call attention 
in their briefs, which are as follows: 

“E. If, while this policy is in force, there shall be any change in or extension 
of the trade, business, profession or occupation of the assured as set forth in the 
schedule hereof, or if the assured shall make any structural alterations or repairs 
or do any class of work not described in said schedule (including any part of such 
work performed for assured by contractors or subcontractors, to the employees of 
whom the assured is liable under the terms of the law described in statement 5 of 
the schedule, provided such contractors or subcontractors are not insured in any author- 
ized company or association or have not otherwise discharged such obligation), the 
earned premium shall be adjusted upon the basis of the earned wages or compensation 
paid in or for every such trade, business, profession, occupation or work at the com- 
pany’s rate or rates respectively applicable thereto. 

“F. Wages or compensation of employees as herein used shall include all wages 
or compensation of any nature paid employees whether compensated by salary, wages, 
for piece work, overtime or allowance and whether paid in cash—in whole or in part 
—in board, store certificate, merchandise credits, or any substitute for cash. 

“As respects work covered by this policy where the actual wages or compensa- 
tion of the employees of other parties performing such work under contract cannot 
be ascertained, same shall be estimated on basis of usual wages or compensation paid 
for the character of work performed, but same shall not be less than one-third of 
the full contract price for the work performed.” 

The answer prepared by defendant’s attorney, McKeever, filed in the suit of 
King against the railway company, was put in evidence. That answer set up as the 
defense that King was in the service of these plaintiffs as independent contractors, 
and under their direction; that the railway company had no control over him while 
so engaged, nor over the instrumentalities used, nor over the acts alleged as negli- 
gent, all of which acts it was alleged were done by these plaintiffs. Among the 
special findings of fact upon which the verdict was rendered in that case was a finding 
that the iron washer which fell upon and injured King was negligently left lying loose 
upon a truss by these plaintiffs. 

The decision of the Supreme Court of Kansas was based upon facts therein set 
out ,as found, that King being an employee of the railway company was directed 
by that company to perform the service which he undertook, in the manner in which 
plaintiffs might direct it to be done; that he was not informed he was changing 
employers, nor was anything disclosed to him to put him upon inquiry. The opinion 
also stated it was a principle that the employee does not change employers without 
his own consent. Under the circumstances recited, the holding was that the act of 
negligence of these plaintiffs was attributable to the railway company, as the employer 
who gave the order to King to do that work, and to do the work in accordance with 
the directions of these plaintiffs. Upon that, it was held that the railway company was 
liable to King, and in reference to the holding upon the relation of master and servant, 
it was said (108 Kan. 379 [195 P. 624]): 

“If the enforcement of this rule works any hardship, that is a matter for ad- 
justment between the two masters.” 

That court in further expression of its views said that these plaintiffs and the 
railway company were “all one employer under the circumstances.” 

We are not advised as to the grounds upon which the trial court sustained the 
demurrer. Counsel for defendant insist that the policy does not insure against lia- 
bility coming indirectly, or through the medium of any contract. In support of their 
contention that the policy covers indirect liability, counsel for plaintiff refer to 
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Harnden v. Southern Surety Co., 200 Mo. App. 162, 204 S. W. 34; Fidelity & 
Casualty Co. v. Southern News Co. (Ky.) 101 S. W. 900; Creem v. Fidelity & Cas- 
ualty Co., 141 App. Div. 493, 126 N. Y. S. 555; Zamkin v. U. S. F. & G. Co., 121 Misc. 
Rep. 669, 201 N Y. S. 712; Black Mountain R. R. Co. v. Ocean A. & G. Corp., 
172 N. C. 637, 90 S. E. 763; Kibler v. Maryland Casualty Co., 74 Wash. 159, 132 P 
878. These cases support the contention that the liability of an insurance company 
under policies of this kind does not depend necessarily upon the manner in which the 
claim is enforced against the assured, whether directly or indirectly, but upon the 
character of the original causation; that is, bodily injury suffered by an employee 
of the assured. Among them are cases wherein there was an agreement on the part 
of the assured to indemnify the party whose negligent act caused the injury, and 
where such party was held liable to the person injured. 


Among cases examined in our own research, we find Board of Trade Livery 
Co., v. Georgia Casualty Co., 160 Minn. 490, 200 N. W. 633, 40 A. L. R. 678, 
wherein is construed the effect of a provision practically identical with paragraph 
2 above quoted from the policy here in question. In the Minnesota case, certain 
passengers of the Northern Navigation Company were entitled to a ride in auto- 
mobiles belonging to the plaintiff under a contract between the navigation company 
and the plaintiff. The passengers were injured while in an automobile owned and 
operated by the plaintiff under the contract, and recovered judgment therefor against 
the navigation company. That company paid the judgment, and sued and recovered 
judgment against the plaintiff. The plaintiff, having satisfied the latter judgment, 
brought the suit referred to for indemnity upon its automobile liability policy by the 
defendant. In setting out the terms of the policy the court said: 


“By this policy plaintiff was indemnified ‘ayainst loss arising or resulting from 
claims upon the assured for damages on account of bodily injuries accidentally 
suffered or alleged to have been suffered, while this policy is in force, including 
death resulting at any time therefrom, by any person or persons, not employed by the 
assured, by reason of the ownership, maintenance or use of any of the automobiles’ 
covered by the policy. 

“There were the usual ‘exceptions,’ one of which was any “liability of others 
assumed by the assured under any contract or agreement, oral or written.’ The policy 
provided that no action should be brought against defendant unless to enforce pay- 
ment by the company (defendant) ‘of a final judgment rendered after a trial in a 
suit against the assured for damages.’ ” 

After discussing certain questions not or to mention here, the court 
further said: 

“Going now to the controlling question in the case, it must be resolved against 
defendant for the simple reason that what it insured plaintiff against was not, in the 
last analysis, judgments for damages or claims of any kind, but ‘loss arising or result- 
ing from claims upon the assured for damages on account of bodily injuries accident- 
ally suffered or alleged to have been suffered.’ Liability depends, therefore, not on the 
manner in which claims are enforced, as being indirect rather than direct, but upon 
the agency of causation, i. e., claims ‘for damage on account of bodily injuries.’ 
The amount required to reimburse the Northern Navigation Company for the 
Thurston judgments is so clearly a loss of the kind insured against, that it — 
not to require arguments to demonstrate that it is within the policy coverage. If the 
claim had been enforced by the Thurstons against plaintiff directly, three would have 
been no suggestion by defendant that it was not liable. It would have assumed the 


defense against those claims or would have settled them. That is the ordinary and 
inescapable course in such cases. 


“The fact that the same claims now come through the medium of the naviga- 
tion company, against which they were first asserted, certainly cannot change their 
character. That the navigation company happened to be liable to the Thurstons does 
not alter the case. The merits of the case are not thereby changed so as to permit 
defendant’s escape from a liability clearly assumed by its contract. However or 
by whomsoever the claims were finally brought home to the plaintiff so that it had 
to respond in money, they were still a ‘loss’ assured against by the policy in question. 
Defendant cannot escape liability because of the devious and unusual route followed 
in the final enforcement of the claims against plaintiff. This conclusion is fortified 
by the language of condition D, of the policy, which imposes upon defendant the ex- 
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press obligation to discharge all final judgments against the assured (plaintiff) 
on account of accident covered by this policy.’ 


“The exception from defendant’s contract responsibility of ‘liability of others 
assumed by the assured under any contract or agreement’ cannot be allowed to 
relieve defendant from its obligation to insure plaintiff against loss arising from 
its own liability for personal injuries suffered by its passengers. That is the kind 
of liability to which plaintiff has been compelled to respond. In reimbursing the 
navigation company for its outlay on account of the Thurston judgments, plaintiff was 
making good its own liability and its own wrong and not a primary liability or wrong 
of the navigation company, a conclusion the correctness of which is not altered by the 
circumstances that the Thurstons in the first instance were able to collect from the 
navigation company. Notwithstanding that fact, the initial wrong, giving rise to the 
cause of action and the resulting ‘loss,’ was the act of the plaintiff, and the resulting 
liability was its liability and one of those, loss from which was clearly insured against 
by defendant.” 


“The case is analogus to those where one of two joint tort-feasors may compel 
indemnity from the other. That is allowed notwithstanding a joint original liability, 
where, as between themselves, only one is at fault, and his wrongful act or omission 
is a breach of a duty owed to the other, and the pramary cause of the injury.” 


[1-3] What was there said is applicable here on most of the features of this case. 
In that case there was no question raised as to the relation between the plaintiff and 
the parties injured, and no contention that the original liability was to be determined 
only by a law such as the Workmen’s Compensation Law of Kansas. It may also 
be mentioned that the policy here under consideration does not contain the exception 
referred to in the Minnesota case against “liability of others assumed by the assured 
under any contract,” but the policy sued on under the second count in this case does 
contain that provision. The mere fact that the liability sought to be enforced is 
indirect, and the further fact that plaintiffs contracted to indemnify the railroad com- 
pany, do not take the case outside of the obligation contained in paragraph 2, if the 
original liability was founded upon bodily injuries suffered by one who, within the 
meaning of the policy, was an employee of the assured. The provision in the policy 
called a condition precedent, which has been heretofore set out, was not a condition 
that before the defendant became liable to pay, there must be a judgment rendered 
against the assured, but was an agreement by defendant that in the event a judgment 
should be rendered against assured, upon any claim covered by the policy, defendant 
would satisfy such judgment. The loss to plaintiffs was definitely ascertained by 
the judgment against the railway company, and was sustained when plaintiffs paid 
that judgment. Considering the condition in connection with the broad terms of 


paragraph 2, we hold it was not necessary that the claim of the railway company 
against plaintiffs be reduced to judgment. 


It is the contention of counsel for defendant that the policy did not cover any 
liability for King’s injuries which was not under the Kansas Compensation Act; 
Revised Statutes of Kansas 1923, chapter 44, art. 5. This is upon the theory that 
the act provides an exclusive remedy for persons employed by an employer who is 
operating under the provisions of the act. By force of that law, employers who are 
subject to it and their employees are held to have elected to be within its provisions 
unless they file a declaration rejecting it. As to such, the remedy is exclusive. 
McRoberts v. Zinc Co., 93 Kan. 364, 144 P. 247; Shade v. Cement Co., 92 Kan. 
146, 139 P. 1193. In Smith v. Cement Co., 94 Kan. 503, 146 P. 1027, it is said: 


“The Workmen’s Compensation Act clearly contemplates that compensation for 
injury to a workman shall be made under its provisions only where both the em- 
ployer and the employee have elected to be governed by it. This is implied by the 
option given to each to accept or reject it.” 


If an employer is such that he is within the provisions of the act and either he 
or his employee has not accepted it, the employee is left to his suit for damages. 
If the employer is operating under the act, but the employee has rejected it, and the 
employees sues for damages for injuries caused by want of due care on the part of the 
employer, the defenses of assumption of risk, of contributory negligence of the 
employee, and the fellow servant doctrine are saved to the employer by the act. 
If conditions are reversed, the act takes away the defenses mentioned from the em- 
ployer, who is within the terms of the law, but has elected not to accept it. 
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It is conceded in this case that the railway company, King’s general employer, 
was not under the Compensation Act. It appears from the opinion in the suit of 
King v. Railway Co., 108 Kan. loc. cit. 379, 195 P. 622, that the court considered and 
passed upon the question of King’s negligence, and whether he assumed the risk. 
It was there said (108 Kan. 379 [195 P. 624]): 

“The plaintiff who was working at the other end of the truss which was about 
19 feet long was without fault nor did he assume any such unusual risk as the one 
which injured him.” 

[4, 5] Counsel discuss the various provisions of the policy. Counsel for plain- 
tiff contend that this policy is one of general coverage, and counsel for defendant 
insist that it covered no liability except such as was within the Compensation Act. , 
It is conceded on both sides, as it must be, that all the provisions of the policy are 
to be considered in ascertaining its meaning, and that if the terms are uncertain, or 
are susceptible of two meanings, that meaning is to be given which is more favor- 
able to the assured. Paragraph 1, above quoted, uses the word “compensation” in 
characterizing what is to be paid as required under the Compensation Law, desig- 
nated in the schedule; but paragraph 2 uses the word “damages” in reference to a 
claim made for bodily injuries suffered by the employee by reason of the business 
designated in such schedule at the locations named therein or elsewhere. It requires 
the assured to pay the “loss and éxpense arising or resulting from claims upon the 
assured for damages on account of bodily injuries suffered by any employee of the 
assured by reason of the business” and further suffered at the places named or else- 
where. Paragraph 1 directly refers to the Compensation Law, but paragraph 2 con- 
tains no reference to that law. As between plaintiffs and defendant the meaning of 
the term “employee of the assured,” is to be determined by the terms of the 
policy, and the policy is susceptible of the construction that the term meant any one 
employed upon the designated work, either directly, or indirectly, and upon whose 
wages plaintiffs were required to pay premium. 

Considering all the terms of the policy and therewith necessarily all the provisions 
as to the requirement of payment of premiums, it is fairly susceptible of the con- 
struction that the policy requires payment of premiums upon the wages of all persons 
doing work in the business designated whether they are employees of plaintiffs them- 
selves in the direct sense, or employees of other persons, where, by contract between 
plaintiffs and such other employers, the employees of the latter are procured to do 
a part of the work designated, and we hold this to be true, although such other em- 
ployer was not operating under the Compensation Act. 

[6] King, as an employee of the railway company, was procured by plaintiffs 
to do a part of such work, through an agreement with the railway company. The 
railway company was not under the Compensation Act, and King as its employee 
was not; but King was so far an employee of plaintiffs, under the terms of the 
policy, that premium was payable upon his wages and upon the wages of the other 
men in the like relation. The defendant so construed the policy, and accepted the 
premium after investigating the facts touching the relation of King to plaintiffs, 
and has retained the premium. The record shows that the defendant carried a 
reserve especially referable to its liability on account of the injury to King. 
There is no claim that there was any concealment of the facts upon the question 
of the relation borne by King, or upon the question of the liability of plaintiffs 
to pay premium thereunder, or that defendant was misled as to any fact. 

Counsel for defendant urge that no obligation on the part of defendant to 
reimburse plaintiffs for the indemnity paid to the Santa Fé Railway was created 
by estoppel, and that no such issue was made for the jury, because they say estop- 
pel was not pleaded in the petition, and could not be made an issue by the reply, 
relying in that regard upon the decisions in Telephone Co. v: St. Louis, 268 Mo. 
loc. cit. 498, 188 S. W. 182; Grooms v. Morrison, 249 Mo. loc. cit. 550, 155 S. W. 
430; Loving Co. v. Cattle Co., 176 Mo. loc. cit. 352, 75 S. W. 1095; Mathieson 
v. R. R., 219 Mo. 548, 118 S. W. 9. They further urge that plaintiffs could not 
rely upon estoppel to create an obligation and authorize recovery under the hold- 
ing in McLain v. Mercantile Trust Co., 292 Mo. loc. cit. 122, 237 S. W. 506; 
Berry v. Insurance Co., 203 Mo. App. loc. cit. 468, 221 S. W. 748. As to these 
contentions it may be said that plaintiffs in their reply, as we construe it, do not 
seek to create a cause of action by estoppel. They alleged in their petition that 
King was an employee. The repl} was a denial of the right of defendant to take 
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a position inconsistent with the allegation of the petition. Defendant, in its 
answer, specifically denied that King was an employee, but alleged that if he was, 
he was under the Kansas Compensation Law, and also set up the holding of the 
Supreme Court of Kansas, in the suit of King against the railway company, as 
constituting an adjudication of King’s relation to plaintiffs, binding upon the 
plaintiffs. 

[7] Counsel for defendant also urge that the reply was a departure from the 
petition. Upon that it must be said that defndant went to trial without suggestion 
or objection that the reply constituted a departure, or that it set up a new cause 
of action. We do not construe the reply as a departure from the petition, but as 
consistent therewith, in that, the substance of the reply is that defendant by 
its conduct and by the position assumed was estopped from relying upon the 
defense that King was not an employee of the plaintiffs. 

Conceding that the general relation of employer and employee existed between 
the railway company and King, that is not inconsistent with the existence of the re- 
lation of employer and employee between plaintiffs and King under the terms of the 
policy, which made the wages of King the basis of premium, because of the fact that 
he, although the employee of another, was doing a part of the designated work 
of plaintiffs. For the purpose of collection of premium, and of providing indemnity 
against loss to plaintiffs, resulting from a claim for bodily injury suffered by him 
through the negligent acts of plaintiff, he was an employee of plaintiffs, 

In consideration of the foregoing, we hold that the court erred in sustaining 
the demurrer, and in denying the motion to set aside the involuntary nonsuit. 

The judgment should be reversed and the case remanded. 

Seddon, C., concurs. 

Per Curiam. The foregoing opinion by Lindsay, C., is hereby adopted as the 
opinion of the court. 

All concur except Graves, J., absent. 


No. 15446. 
(Kansas City Court of Appeals. Missouri. Nov. 8, 1926.) 
287 Southwestern Reporter 819. 

2. INSURANCE—AMOUNT OF INSURANCE AGAINST LOSS OR DAM- 
AGE BY REASON OF LIABILITY IS NOT AVAILABLE UNTIL IN- 
SURED PAYS LOSS. 

Amount of insurance under policy insuring against loss or damages by reason 
of liability, as distinguished from one insuring directly against liability, is not 
available until insured pays loss. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—POLICY CONTAINING GENERAL LANGUAGE IN REF- 
ERENCE TO INDEMNITY OR LIABILITY WILL BE CONSTRUED AS 
INSURING AGAINST LIABILITY, RATHER THAN RESULTING 
LOSS, IN ABSENCE OF “NO ACTION” OR SIMILAR CLAUSE. 
Policies containing general language in reference to indemnity or liability, such 

as agreement to indemnify physician “against any claim or suit for damages for 

malpractice,” are so ambiguous that they will be declared to insure against liability, 
rather than loss or damages by reason thereof, in absence of “no action” or similar 
clause, such as one requiring that action be brought by insured himself for loss ac- 
tually sustained, and paid by him, in satisfaction of judgment. 

(For other cases, see Insurance, Dec. Dig.:§ 514.) 
7. INSURANCE. 

Insurance policies must be construed most strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Arnold, J., dissenting. 

Appeal from Circuit Court, Nodaway County; John W. Dawson, Judge. 

Garnishment proceedings by Blondina Jones Pickering, by Ralph Pickering, 
her next friend, against the Medical Protective Company, on a judgment against 

W. E. Hartsock. From a judgment against garnishee, it appeals. Affirmed on 

condition of remittitur; otherwise reversed and cause remanded. 
Brown, Douglas & Brown, of St. Joseph, for appellant. 


PICKERING v. HARTSOCK (MEDICAL PROTECTIVE CO., GarnisHEE). 
( ) 





344 The Insurance Law Journal, Vol. 68 [Feb., 1927 


F. P. Stapleton, of Albany, Dubois & Miller, of Grant City, and McCaffrey 
& Cook, of Maryville, for respondent. 

BLanp, J. ‘1his is a garnishment proceeding growing out of a judgment against 
the defendant Hartsock, a physician ot Albany, Mo., who was sued by plaintitt for 
malpractice. The judgment was in the sum of $5,000, and defendant appealed. He 
was given ten days atter the term in which the judgment was rendered to tle an 
appeal bond, but the appeal was never perfected. He carried a liability policy with 
the garnishee, who employed a local attorney to defend the suit and perfect the 
appeal. After the ten days for filing the appeal bond had elapsed, plaintitt’s attorney 
inquired of the local attorney on several occasions whether the garnishee intended 
to file an appeal bond in the case for defendant. Plaintiff's attorney told garnishee’s 
local attorney that if the appeal bond was not filed they desired to have an execution 
issued. The attorney for plaintiff was assured that such an appeal bond would be 
filed. Finally the local attorney stated that he would take the matter up with the 
garnishee company as to when the bond was to be filed. Thereafter the garnishee 
sent its attorney to Albany to look after the matter. Garnishee’s attorney stated to 
plaintiff's attorney that he had made an investigation and found that defendant Hart- 
sock was insolvent and no recovery could be had against him by plaintiff, and 
suggested settlement of the case; he first offered to pay $1,500 and then $2,000 to 
settle the case, stating that unless settlement was made the garnishee would file an 
appeal bond, and that there was such error in the case that it would be reversed 
in the Court of Appeals. The offer of settlement was refused, and the attorney left 
with the understanding that he was going home. No appeal bond was filed, so execu- 
tion was issued against Hartsock, resulting in a return of nulla buna. 

Not being able to settle with plaintiff, the garnishee immediately entered into 
negotiations with the defendant for a release by him of its obligation under its 
contract of insurance, resulting in one of their attorneys calling defendant to Kansas 
City and there securing from him his signature to a contract prepared in advance at 
the company’s office at Ft. Wayne, Ind. This contract is dated the day of the 
execution upon the judgment. Said contract purported to release the garnishee from 
its obligation under the insurance policy, in consideration of which the garnishee paid 
the defendant the sum of $3,500 in the form of a check, also prepared in advance at 
Ft. Wayne, except as to the amount. The garnishee arranged with a Kansas City 
bank that the check, which was drawn on an Indiana bank, might be cashed by the 
defendant. While garnishee’s attorney testified that this was a “settlement” with the 
defendant, the contract does not purport to be a settlement, as it does not recite any 
dispute or contention between the parties, but merely contains a recital of the 
judgment against the defendant; that an appeal had been taken from the judgment; 
that another action against the defendant was pending by one Della Hill Bell, which 
the evidence shows was another malpractice case; that the parties desired to terminate 
the policy and the cancellation of all liability of the garnishee either to the insured 
or to the plaintiff in said suits or any other persons who might make claim, and 
that in consideration of the sum of $3,500 paid to defendant the parties agreed that 
the policy be “cancelled, annulled and declared to be void and of no effect,” and 
that the company be released from all liability thereunder. 

The garnishment proceeding involved herein arose out of the execution on the 
judgment, resulting in the garnishee being summoned. The garnishee in its answer 
to the interrogatories set up the release executed by the defendant, and the reply 
to the garnishee’s answer attacked said release as fraudulent. The issues were tried 
by the court sitting as a jury, resulting in judgment against the garnishee in the sum 
of $5,000 with interest, or in the total sum of $5,512.50. Garnishee has appealed. 

The policy of insurance provides that the Medical Protective Company agreed 
“to defend and indemnify Waldo E. Hartsock, D.O., of Albany, state of Missouri, 
against any claim or suit as hereinafter specified, based on professional services 
rendered or which should have been rendered during the term of this contract or any 
renewal hereof as follows: (a) Against anv claim or suit for damages for mal- 
practice, error or mistake, at any time filed, based on professional services rendered 
or which should have been rendered by the holder thereof, a partner, assistant, nurse, 
agent, or any other person.” Also any claim or suit for damages growing out of 
autopsies, dispensing of drugs, or arising in suits brought by the defendant in collec- 
tion of professional fees. It further provided that upon notice from the defendant 
the company would assume full responsibility for the defense of any claim or suit, 
employ local counsel, who, in coniunction with the legal department of the com- 
pany, “shall defend,” and that the defense should be maintained to final judgment in 
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favor of the defendant or until all remedies by appeal, etc., should have been ex- 
hausted. The policy further provided that “the company shall indemnify the holder 
hereof against any judgment or loss imposed by law upon the holder hereof in any 
claim or suit defended by the company. Such indemnity shall be limited to five thou- 
sand ($5,000) dollars in any one claim or suit, and fifteen thousand ($15,000) 
dollars in all claims and suits arising hereunder, or any renewal hereof, such in- 
demnity being in addition to the unlimited defense, above provided’”—and “that such 
defense and indemnity shall extend to and cover the estate of the holder hereof, upon 
the following conditions.” 

The conditions then set forth are that defendant as soon as possible should 
notify the company at its office of any threatened claim or suit, and furnish full 
information relating to the services rendered, and in the event of claim or suit being 
filed, as soon after as possible the defendant should forward to the garnishee the 
petition and process and all other papers relating to the claim or suit. 

At the request of plaintiff the court made, among others, the following findings: 

“No. 1. The court finds that the policy in evidence was a contract of indemnity, 
but that upon the judgment becoming final, there arose a liability on the part of 
said garnishee to the defendant Hartsock to pay said judgment, which said liability 
at that time was subject to the garnishment of plaintiff herein. 

“No. 2. The court under the evidence finds that the settlement alleged by the 
garnishee to have been made with the defendant was fraudulent and was made for the 
purpose and with the intent of defeating plaintiff in the collection of her judgment 
herein, and by reason of which fraud on the part of the garnishee said alleged 
settlement is void as to this plaintiff, and plaintiff’s rights herein against the garnishee 
are not concluded by said alleged settlement.” 

The court in deciding the case stated, in part, as follows: 

“* * * Now, I am inclined to think that under the language of that policy, it 
contemplated the protection of Dr. Hartsock only; I don’t think there was any 
such privity of contract as would permit a person injured by the negligence of Dr. 
Hartsock, to sue the company or afford them any chance of recovery from it pri- 
marily, but there is a little different situation obtains in this case. The company 
by its contract, undertakes to take charge of the defense of any suit that is brought 
against Dr. Hartsock, and the record of this case shows that it did that in this case. 
They employed lawyers that appeared in the various courts where the matter came 
up, and conducted the defense of the case as far as it went. * * * The record de- 
veloped that Dr. Hartsock either voluntarily went to Kansas City or was sum- 
moned there by the agents or at least some one in charge of the affairs of the 
Medical Protective Company. They met there in Kansas City, and they effected 
a settlement with Dr. Hartsock, who during the course of the trial had been shown 
to be a man that was actually insolvent, but at this meeting at Kansas City, which 
was rather clandestine and stealthy in its surroundings, they having met there at a 
hotel, they agreed to pay Dr. Hartsock, although as yet he had sustained no loss, 
the sum of $3,500, and he accepted that proposition of this agent of the company, 
and I believe an arrangement was made there at the bank by the agent of the com- 
pany for him to be permitted to cash the draft without identification or, at least, they 
brought about a condition that he had no difficulty whatever, though perhaps un- 
acquainted, in collecting the $3,500 which he had accepted in complete settlement 
with the company for any liability they might have with respect to the trial. * * * 
Now, under that contract of indemnity, in my judgment, at the time the $3,500 was 
paid, the company was not then even responsible to Dr. Hartsock, because, as I recall 
the policy on final judgment or loss sustained by him, they became liable to him.” 

[1] The trial court used some language in deciding the case that indicates 
that he was under the impression that the policy insured against loss by reason of 
liability, but the construction of the contract is a matter of law concerning which 
we will form our own conclusions. 

[2-4] It seems to be admitted by plaintiff that if the policy of insurance in this 
case is one idemnifying defendant against loss and is not one indemnifying him 
against liability, plaintiff is not entitled to recover against the garnishee, for the 
reason that if the insurance was not against liability, there was never any liability 
on the part of the garnishee to the defendant to pay the judgment, which at any 
time was subject to garnishment by plaintiff. There is quite a difference between 
the effect of a policy which insures directly against liability and one that insures 
against loss or damages by reason of liability. Under policies of the latter kind 
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the amount of the insurance does not become available until the insured has paid the 
loss. Century Realty Co. v. Insurance Co., 179 Mo. App. 123, 139, 161 S. W. 624. 
And it is now settled in most jurisdictions, including this state, that policies con- 
taining general language in reference to indemnity or liability, such as is contained 
in the policy in the case at bar, are so ambiguous in their terms that they will be 
declared as insuring against liability, in the absence of what is called a “no action” 
clause or the like, which clause usually provides: 

‘“* * * No action shall lie against the company as respects any loss under this 
policy, unless it shall be brought by the assured himself to reimburse him for loss 
actually sustained and paid by him in satisfaction of a judgment after a trial of the 
issue.” Schambs v. Fidelity & C. Co., 259 F. 55, 57, 170 C. C. A. 55, 57, 6 A. L. 
R. 1231, 1232; Century Realty Co. v. Insurance Co., supra. 

“Where the indemnity is against liability the cause of action is complete and the 
indemnitee may recover upon the contract as soon as his liability has become fixed 
and established, even though he has sustained no actual loss or damage at the time 
he seeks to recover. Thus, under such a contract, a cause of action accrues to the 
indemnitee upon the recovery of a judgment against him, and he may recover from 
the indemnitor without proof of payment of the judgment.” 31 C. J. 438, 439. 

[5] We have examined the cases cited by garnishee, and find some of them 
supporting its contention that this policy insured against loss by reason of liability, 
but these cases are not in harmony with the law in this state. However, it is un- 
necessary for us to go to the extent of holding that the policy in the case at bar 
provides for insurance against liability generally as distinguished from a policy of 
indemnity against loss as a result of liability, for the reason that the policy in 
terms purports to indemnify the insured against a judgment. 

“A covenant of indemnity against the recovery of a judgment in a particular 
matter is broken by the recovery of such a judgment against the indemnitee and he 
thereupon has a right of action against the indemnitor. A cause of action for dam- 
ages on such covenant measured by the amount of the judgment is then complete, 
although the judgment has not been paid by the indemnitee. A judgment by default 
against the indemnitee, or a judgment by consent, may be sufficient to warrant a 
recovery under the indemnity contract, unless the terms and conditions of the con- 
tract are such that a breach will not occur until there has been a trial on the merits. 
But it has been held that an indemnitee who has suffered judgment to go against 
him, either through ignorance, carelessness or design, cannot visit the loss on his 
indemnitor.” 31 C. J. 439. 

[6, 7] The garnishee does not attempt to dispute the law laid down by Corpus 
Juris in connection with this matter, but states that the contract in the case at bar 
“insured against loss by reason of any judgment which might be obtained, but did 
not insure against the recovery of a judgment.” “There is a vast. difference * * * 
between a contract insuring against the recovery of a judgment and a contract in- 
demnifying or insuring against loss or damage by reason of a judgment having been 
obtained.” The wording of the policy, to say the least, is just as much susceptible 
to the construction that it insured against the recovery of a judgment as that it 
insured against loss or damage by reason of a judgment having been obtained, or, 
in other words, against loss by reason of the payment of the judgment. It is well 
settled that in construing insurance policies they must be construed most strongly 
against the insurer. We think there is no question but that the garnishee became 
indebted to the defendant when the judgment became final, and tnat the company 
was thereupon subject to garnishment by plaintiff. 

(8, 9] However, it is insisted by the garnishee that the statute against fraudulent 
conveyances does not apply to a case where one who is indebted to the judgment 
debtor pays the indebtedness to him, and that the garnishee in this case had a 
perfect right to settle with the defendant, and that plaintiff now has no greater 
rights against the garnishee than defendant would have. This may be accepted as 
a true statement of law under ordinary conditions and where the statute relating to 
fraudulent conveyances is not involved. 

“A fraudulent transfer may take the form of a release or cancellation of a debt 
or claim without consideration or with intent to hinder, delay, or defraud creditors, 
where choses in action are subject to the claims of creditors. Insolvent debtors 
cannot release or surrender without consideration the rights of existing creditors any 
more than they can give away their property.” 27 C. J. 462. f 
See, also, Anderson v. Met. Stock Exchange, 191 Mass. 117, 77 N. E. 706, 
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707; Youngs v. Trustees of Public Schools, 31 N. J. Eq. 290; Everett v. Read, 
3 N. H. 55; Arthur v. Morrow, 131 Md. 59, 101 A. 777, L. R. A. 1918A, p. 400. 

(10, 11] The record shows that defendant herein was insolvent at the time the 
release was signed by him, in fact, that he was insolvent from the very beginning of 
this litigation; that the garnishee knew that he was insolvent when the release was 
procured from him; that garnishee’s attorney who procured the release testified that 
he did not care at the time it was executed whether the defendant was or was not 
insolvent. Under such circumstances there is no question but that plaintiff in this 
garnishment proceeding was entitled to recover at least the sum of $1,500—the 
difference between the amount it actually paid defendant and the amount it owed 
to him. Hall v. Alabama Terminal & Improvement Co., 143 Ala. 464, 39 So. 285, 
2 L. R. A. (N. S.) 130, 137, 5 Ann. Cas. 363; Harms v. Fidelity & Casualty Co., 
172 Mo. App. 241, 249, 157 S. W. 1046; Rieger v. London Guar. & Acc. Co., 
202 Mo. App. 184, 210, 215 S. W. 920. And this is true even if there had been 
no actual intent upon the part of the garnishee to perpetrate a fraud (Arthur v. 
Morrow, supra, L. R. A. 1918A, loc. cit. 404), but there was evidence from which 
the court could find an actual intention to defraud in the so-called settlement by the 
parties to it. It was not made where one would expect it to be made in the usual 
course of business—that is, at the home of the defendant, and the place of the 
litigation—but the garnishee secretly had the defendant come to Kansas City and 
there paid him the sum of $3,500 after it had been unable to make settlement with 
plaintiff, and assisted him in procuring the cashing of the draft so that he might get 
the money in cash, and thus be enabled to defeat his creditors by having his assets 
in such a convenient form. It knew that defendant was insolvent, that he had no 
means to pay the judgment, and for his accommodation arranged that he could 
obtain the consideration for the release in cash so that it could not be reached by 
the plaintiff. While there is no direct evidence that there was anything said between 
the parties, at the time the so-called settlement was made, to the effect that the 
money should not be used by the defendant for the purpose of discharging his 
obligation to plaintiff, the facts and circumstances were such as to give rise to the 
inference that the garnishee was assisting defendant in this secret transfer of his 
cause of action against the garnishee so as to defraud the plaintiff, and was a party 
to such a transaction if not the instigator of the same. 

We need not pass upon what would be the effect of a bona fide settlement and 
release of the cause of action that defendant had against the garnishee upon the 
policy at the time the so-called settlement was made, for the reason that the contract 
assuming to release the garnishee does not purport to be grounded upon any con- 
tention or difference existing between the parties as to liability or as to the amount 
thereof, but merely shows that garnishee was willing to pay $3,500 to be released from 
its obligations on the policy. The garnishee says that there is evidence that the 
“settlement” was made because some friction had arisen between the parties to it, 
but, even so, there is no evidence that there was any dispute between the parties 
either as.to liability or the amount thereof. It was not a settlement as ordinarily 
understood, but merely a voluntary release of the cause of action upon the payment 
of money, or the release of a fully liquidated amount with nothing in dispute upon 
the payment of a lesser sum than that due. It was not a bona fide settlement of a 
dispute demand, but merely a fraud on the part of the garnishee, -who sought to be re- 
leased of a $5,000 obligation upon the payment of $3,500. This it paid to the de- 
fendant because it was unable to settle by the payment of $2,000 to plaintiff. The 
transactions shown in this record smack of sharp practice on the part of the 
garnishee, and, taken as a whole, show fraud strongly appealing to the courts for 
adjustment. See Bain v. Atkins, 181 Mass. 240, 63 N. E. 414, 57 L. R. A. 791, 92 
Am. St. Rep. 411. 

[12] However, notwithstanding our belief that a moral wrong has been com- 
mitted against plaintiff, we cannot grant her the relief she desires without some 
authority in law for our action. The statute against fraudulent conveyances governs 
in this case, and not what this court may think about the moral questions involved. 
It has been held that one owing plaintiff's debtor may pay his debt to such debtor at 
any time as it is his legal obligation to do, and this he mav do even in order to 
defeat garnishment and even in aid of the debtor in placing the amount of the debt 
beyond the reach of the latter’s creditors. Fletcher v. Pillsbury. 35 Vt. 16: Wood v. 
Bodwell, 12 Pick. (Mass.) 268; Provident Nat. Bank v. Cairo Flour Co. (Tex. Civ. 
a 226 S. W. 499; Chicago, etc., Rd. v. Blagden, 33 Ill. App. 254; 28 C. J. pp. 
47, 148. 
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[13] It is not disclosed how much of the recited consideration of $3,500 con- 
tained in the release was apportioned to the Bell Case. The burden was upon 
plaintiff to show the amount of garnishee’s indebtedness to defendant, so the best 
we can do is to assume that the $3,500 was paid on account of plaintiff’ s judgment. 
The garnishee before garnishment proceedings discharged its debt to defendant to the 
extent of $3,500, but from what we have said owed defendant $1,500 which was 
subject to garnishment. If plaintiff will within ten days remit $3,500 from the 
judgment as of its date, it will be affirmed; otherwise the judgment will be reversed 
and the cause remanded. 

Parks, Special Judge, concurs. 

Arnold, J., dissents for the reason that he believes the judgment should be 
affirmed for the full amount. 

Trimble, P. J., absent. 


STANDARD ACC. INS. CO. one oe MICH., v. GOLDBERG. 
(No. 17033.) 
(Supreme Court of Oklahoma. Nov. 9, 1926.) 
250 Pacific Reporter 892. 
(Syllabus by the Court.) 
1. INSURANCE—POLICY SHOULD BE INTERPRETED BY RULES AP- 
PLICABLE TO OTHER WRITTEN CONTRACTS, 
An insurance policy should be interpreted by the rules, which are applicable to 
other written contracts; to ascertain and give effect to the meaning and intention 
of the parties, as expressed by the written contract. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
2. CONTRACTS—IF WRITTEN CONTRACT IS AMBIGUOUS, COURT 


SHOULD EXAMINE ENTIRE CONTRACT AND DECLARE MEANING ' 


AS EXPRESSED BY ITS TERMS; IF AMBIGUITY OF WRITTEN CON- 

TRACT CANNOT BE CLARIFIED FROM EXAMINATION OF ENTIRE 

INSTRUMENT, COURT SHOULD HEAR TESTIMONY, UNLESS 

THERE IS DISPUTE BETWEEN PARTIES AS TO MATERIAL QUES- 

TION OF FACT; IN LAW ACTION INVOLVING WRITTEN CON- 

TRACT, IF PARTIES DISPUTE AS TO MATERIAL QUESTIONS OF 

FACT RELATING TO THEIR INTENTIONS, ISSUE IS ONE OF FACT 

FOR JURY. 

If a written contract be ambiguous, it is the duty of the court to examine the 
entire contract and declare the meaning of the instrument as expressed by its terms, 
if it can be determined therefrom; if the ambiguity cannot be clarified from an 
examination of the entire written instrument, the court should hear testimony for 
the purpose of ascertaining the meaning and intention of the parties as expressed 
by the contract, unless there be a dispute between the parties as to material questions 
of fact. In a law action, if there be a dispute between the parties on material ques- 
tions of fact relating to the intentions of the parties, where there is an ambiguity 
in the contract, then the issue becomes one of fact for determination by the jury 
under proper instructions of the court. 

(For other cases, see Contracts, Dec. Dig. §§ 143, 176[1].) 

3. INSURANCE—IN ACTION ON THEFT POLICY, EVIDENCE THAT 
POLICY COVERED PLEDGED GOODS IN HANDS OF INSURED 
a TO SUPPORT JUDGMENT FOR PLAINTIFF (Comp. St. 1921, 
§ 6723). 

Record examined; held to be sufficient to support judgment in favor of the 
plaintiff. 

(For other cases, see Insurance, Dec Dig. § 665[2].) 

Commissioners’ Opinion, Division No. 4. 

Appeal from District Court, Tulsa County; Luther James, Judge. 

Action by Harry Goldberg against the Standard Accident Insurance Company, 
of Detroit, Mich., to recover for debt on a robbery and theft policy of insurance. 
From a judgment for plaintiff, defendant ae Affirmed. 

Randolph, Haver, Shirk & Bridges, and H. M. Gray, all of Tulsa, for plaintiff 
in error. 

O’Meara & Silverman, of Tulsa, for defendant in error. y 

STEPHENSON, C. Harry Goldberg was engaged in the jewelry business and in 
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making personal loans on pledges of personal property, as security therefor, in the 
city of Tulsa. The assured conducted the business of the two enterprises in the 
same building. Abend & Blazer took the application of Harry Goldberg for the 
robbery and theft insurance policy sued on in this action. The agents did not write 
this class of insurance and turned the application over to Brink & Cramer, who 
were agents for the Standard Accident Insurance Company, of Detroit, Mich. 
The insurance company caused its policy for robbery and theft insurance to be 
executed and delivered to Harry Goldberg. The policy named Harry Goldberg as 
assured; item 8 of the policy reads in the following language: 

“The property insured, under indemnity paragraph No. 2, is jewelry store.” 

Item No. 9 reads in the following language: 

“Insured’s business is jewelry store.” 

Paragraph B describes the property insured and reads in the following language: 

“The company shall not be liable for loss: (1) unless the robbery is established 
by reasonable evidence; (2) of any property unless it belongs to the assured, or is 
held by him in trust, or as collateral for indebtedness to the assured, or is held by 
the assured in such capacity as would render him legally liable to the owner thereof 
for such loss of the property as is covered hereby. * * *” 

On the morning of December 26th, at about 8:30 o’clock, bandits entered the 
store building after it had been opened for business and by use of firearms compelled 
the employees of the assured to deliver to them jewelry and valuables, in the custody 
of the assured, to the value of about $10,000. 

The assured commenced his action against the Standard Accident Insurance 
Company on its policy, for the full amount of the insurance against robbery, in the 
sum of $5,000. The jewelry and valuables procured by the robbers was property 
pledged to Harry Goldberg, and then held by him as collateral security for personal 
loans made to the owners of the pledged property. The petition charged that the 
policy covered property pledged with the plaintiff as collateral security for loans 
made to the owners of the property. The defendant answered that the policy covered 
only jewelry and valuables owned by the assured and held by him for sale to the 
public, in the conduct and operation of his jewelry store. It is the contention of the 
insurer that the making of personal loans and taking personal property as collateral 
security is not a class of business involved in the vending of jewelry through the 
operation and conduct of a jewelry store. The assured admits the proposition that 
the making of personal loans and receiving of personal erogeehy as pledges is not 
involved in the usual conduct of a jewelry store, but urges that it was the intention 
of the assured and of the agents, Abend & Blazer, to cover both the jewelry business 
and the loan business by the terms of the policy. The assured points to that part 
of paragraph B, as quoted above, as evidence of the intention of both partis to 
cover the property offered for sale through the jewelry store and that held as 
collateral security for loans to the owners of the property. It is said by the assured 
that the construction contended for by the defendant would render the phrase, “or 
as collateral for indebtedness to the assured,” meaningless and of no force in the 
contract, if the view of the insurer is taken to the effect that the policy only covered 
property owned by the assured for vending to the public through the jewelry store. 

The trial of the cause resulted in the court instructing the jury that the lost 
property came within the terms of the policy, and sent the question of value to them. 
The jury returned its verdict, for the plaintiff for the full amount sued for. The 
defendant has perfected its appeal, and among the several propositions assigned as 
error for reversal is the contention that the policy did not cover the personal 
property pledged with the assured, and which was lost on account of the robbery. 

[1] An insurance policy should be interpreted by the rules which are applicable 
to other written contracts to ascertain the meaning and intentions of the parties, as 
expressed by the written contract. Fidelity & Casualty Co. v. Curtis Brown Co., 
105 Okl. 136, 232 P. 99. 

[2] If a contract be ambiguous in its terms, the court should examine the entire 
contract for the purpose of declaring the meaning and intentions of the parties as 
expressed by the entire contract. If the court is unable to determine the meaning of 
the contract from its terms by reference to the. entire contract, it should then hear 
testimony of witnesses to determine the meaning and intention of the parties as ex- 
pressed by the contract. If there be dispute between the parties on any material issues 
of fact involved in the hearing to determine the meaning and intention the parties 
sought to express by the written agreement, the question then becomes one of fact for 
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submission to the jury, under proper instructions of the court. Kansas City South- 
ern Ry. Co. v. Whitaker et al. (No. 15,442), 115 Okl. 212, 242 P. 220; Brooks et al. 
v. J. R. Watkins Medical Co., 81 Okl. 82, 196 P. 956. 

Section 6723, C. O. S. 1921, reads in the following language: 

“Solicitors agents of company: Any person who shall solicit and procure an 
application for insurance shall, in all matters relating to such application for in- 
surance and the policy issued in consequence thereof, be regarded as the agent of the 
company issuing the policy and not the agent of the insured, and all provisions in 
the application and policy to the contrary are void and of no effect whatever.” 


The effect of the section was to make Abend & Blazer the agents of the plain- 
tiff in error in procuring the application for the policy, as the plaintiff in error 
accepted the application through Brink & Cramer, its representatives, and caused the 
policy to be issued on the application. Blazer testified, in the trial of the cause, that 
Harry Goldberg desired the policy to be written on the jewelry and merchandise sold 
through the jewelry store, and also on the property received by Goldberg as 
pledges to secure loans to the owners. Blazer testified that he described the property 
to be covered by the policy as “jewelry and loan business.” The application, upon 
which the policy was written, was not introduced in evidence in the trial of the cause. 

Rules of construction require us to look to all parts of the contract to determine 
the meaning and intention of the parties as expressed by the writing. We shall as- 
sume that all terms and provisions embodied in the written agreement were intended 
to be given effect by the parties, and that all terms used in the contract were em- 
ployed for the purpose of expressing the meaning and intention of the parties. 


The term “jewelry store,” as used in the policy sued on in this action, performs 
a twofold purpose—that of describing the property covered by the policy, and also 
establishing its location. Except for the language of paragraph B, we would under- 
stand the phrase to mean that the plaintiff was insured against loss of jewelry owned 
by him for the purpose of vending to the public through the jewelry business, if 
the property was located in the store building at the time of its loss. We would say 
that the phrase, standing alone, would confine the insurance to jewelry owned by 
the plaintiff for the purpose of selling to the public through the jewelry store, if it 
was lost by robbery from the store building, but this phrase must be construed in 
connection with the language quoted from paragraph B. The insurance company 
makes the point that the taking of personal property to secure personal loans to the 
owners does not come within the business of operating a jewelry store. But it is 
equally true that the operators of a jewelry store do not generally pursue the busi- 
ness of taking pledges of jewelry on unpaid purchase prices for jewelry sold from 
the store. However, under paragraph B, it would not be material whether the 
pledged property was received to secure the unpaid purchase price of jewelry sold 
from the jewelry store, or was received in the course of the conduct of a strictly 
pawnbrokerage business in the same building. The plaintiff is insured against the 
loss of property from the jewelry store held by him as collateral security for in- 
debtedness owing to him, according to the terms of the policy. 


The phrase “or as collateral for indebtedness to the insured,” discloses an in- 
tention on the part of the plaintiff in error to insure the defendant in error against 
loss of property pledged with him to secure the payment of indebtedness owing to the 
assured. The policy shows upon its face that it was the intention of the plaintiff 
in error to go farther than insuring property owned and offered for sale in the 
jewelry business. The plaintiff’s loss came within the terms of the policy when he 
showed that he lost property pledged to him to secure indebtedness owing to him, and 
that the property was situated in the jewelry store building at the time it was taken by 
the bandits. Paragraph B requires only that the pledged property be held to secure in- 
debtedness owing to the plaintiff, and that it be located in the jewelry store building at 
the time of the loss. The plaintiff would be within the terms of the policy, if he had 
received the pledges to secure indcbtedness arising either in the conduct of the jewelry 
business or of the pawnbrokerage business. The policy goes no farther than to require 
that the plaintiff hold the property as a pledge to secure indebtedness owing to him. 
If we accept the construction contended for by the plaintiff in error, it would 
eliminate and render superfluous that part of paragraph B relating to pledged 
property. In view of the fact that the plaintiff was conducting a pawnbrokerage 
business in the jewelry store at the time the policy was written, we assume that the 
part of paragraph B relating to pledged property was intended to cover personal 
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property received by the assured, in the course of the conduct of the pawnbrokerage 
business, to secure indebtedness owing to the assured. 

[3] The testimony of the agents who received the application is to the effect that 
the application described the property to be insured as the “jewelry and loan business” 
of the plaintiff. The agents who received the application were made the agents 
of the insurance company, by the terms of the statute. We think paragraph B 
and the other provisions of the contract of insurance expressly insure the plaintiff 
against loss of property owned by him for sale through the jewelry store and 
property held by him as pledges for indebtedness owing to him, which was received 
in the conduct of the pawnbrokerage business. 


The insurance company does not controvert the veidence of Blazer in relation 
to the description of the property to be insured, as set forth in the application, nor 
offer the application in evidence. If there was any doubt in the mind of the trial 
court as to whether the policy sued on covered the property lost through the robbery, 
the evidence of Blazer, when considered in connection with the language of the in- 
surance policy, disclosed that it was the intention of the parties to insure the pledged 
property received in the course of the conduct of the pawnbrokerage business. As there 
was no dispute between the parties as to the matters testified about by Blazer, who re- 
ceived the application for the insurance, there was no question of fact to go to the 
jury. The construction of the contract was one of law for the court. From the undis- 
puted testimony and from the entire contract, it was the duty of the court to declare 
the meaning and intention of the parties, as expressed in the written instrument. 
Therefore it became the duty of the court to instruct the jury that the property, which 
was lost through the robbery, came within the terms of the policy. 


The particular complaint of the plaintiff in error, in connection with the instructed 
verdict, is that Blazer was not the agent of plaintiff in error in receiving the applica- 
tion, and that knowledge to him of the business conducted in the jewelry store build- 
ing was not binding on the plaintiff in error. Section 6723, supra, operated to make 
Blazer the agent of the plaintiff in error in the procurement of the application for 
the policy. Several courts have construed the meaning of similar statutory provisions 
and have reached the conclusion that information coming to the knowledge of one 
procuring an application for insurance is binding on the company who receives the 
application and writes a policy thereon. It is the contention of the plaintiff in error 
that Abend & Blazer were not its agents, and that the latter were not acting for it 
in the procurement of the policy. The decisions, in construing statutory provisions 
similar to the section quoted, have reached the conclusion that for such policies as 
are issued on the application the law makes the person procuring the contract the 
agent of the insurer. Continental Life Ins. Co. v. Chamberlain, 132 U. S. 306, 10 S. 
Ct. 87, 33 L. Ed. 341; State Mutual Ins. Co. v. Green, 62 Okl. 214, 166 P. 105, 
L. R. A. 1917F, 663; Ark. Ins. Co. v. Cox, 21 Okl. 873, 98 P. 552, 129 Am. St. 
Rep. 808, 20 L. R. A. (N. S.) 775; Western Nat. Ins. Co. v. Marsh, 34 Okl. 414, 
125 P. 1094, 42 L. R. A. (N. S.) 991; Conley v. N. W. Fire & Marine Ins Co., 34 
Okl. 749, 127 P. 424; Pac. Mutual Life Ins. Co. of California v. Van Fleet, 47 
Colo. 401, 107 P. 1087. 


We do not see a great deal of difference between the substance of the application 
and that of the insurance policy. It is mainly a matter of the insurance company 
using more technical terms than were used in the application. The agent testified 
that he described the property to be insured as jewelry and loan business. Paragraph 
B of the policy, insuring Harry Goldberg against loss of property held by him as 
pledges to secure indebtedness owing to him, is just another form of describing the 
property insured as a jewelry and loan business. We say this mainly for the reason 
that the taking of pledges of personal property to secure indebtedness is not usually 
an incident arising in the operation of a jewelry store. 

It would serve no useful purpose to determine whether the estoppels pleaded by 
the plaintiff were proper in this case, as we have concluded that the lost property 
came within the terms of the policy. One of the contentions of the plaintiff in the 
trial of the cause was that an offer to compromise on the part of the insurance com- 
pany operated to estop the latter from claiming that the property did not come within 
the terms of the policy. The court received the evidence of the proffered compromise 
to support the plea of estoppel. Whether the estoppel would lie against the insur- 
ance company is not material, as the trial court finally concluded that the property 
came within the express terms of the policy and instructed the jury accordingly. 
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Therefora the insurance company could not be ret: by the admission of the 
testimony, in any event. 


The judgment is affirmed. 


MAX L. BLOOM CO. v. UNITED STATES CASUALTY CO. Et At. 
(Supreme Court of Wisconsin. Nov. 9, 1926.) 
210 Northwestern Reporter 689. 

1. INSURANCE. 

In action for burglary insurance, whether plaintiff’s premises were burglarized 
on certain night held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

2. INSURANCE. 

In action for burglary insurance, evidence held to show that there were visible 
marks made by tools with force and violence at place of entry. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE. 

In action for burglary insurance, sufficiency ‘of books and accounts kept by 
plaintiff to enable defendant to determine accurately exact amount of loss held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § [668]4.) 

9. INSURANCE. 

Substantial compliance with provision of burglary insurance policy as to keeping 
books and accounts, showing exact loss, is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

10. INSURANCE—INSURER CONTINUING, AND GRANTING ADDI- 
TIONAL, INSURANCE WITH KNOWLEDGE OF INSURED’S BOOK- 
KEEPING SYSTEM, CANNOT COMPLAIN THEREOF. 7 
Burglary insurer, continuing insurance, and granting additional insurance with 

knowledge of how insured kept books, which insurer’s accountant had examined 

without criticism in adjusting former loss, cannot complain of system. 

(For other cases, see Insurance, Dec. Dig. § 389[8].) 

11. INSURANCE. 

In action for burglary insurance, evidence held not to show that plaintiff was 
negligent in preserving records. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

13. INSURANCE. 

Whether insured’s bookkeeping method was sufficient compliance with require- 
ments of burglary policy held for court, not jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

14. INSURANCE—GOODS TAKEN FROM WAREHOUSE BY OWNER, TO 
WHICH LOAN COMPANY SURRENDERED WAREHOUSE RECEIPT 
SECURING LOAN, HELD NOT SUBJECT TO CHATTEL MORTGAGE 
IN VIOLATION OF BURGLARY INSURANCE CONTRACT. 

Goods taken from warehouse by owner, to which loan company surrendered 
warehouse receipt securing loan, held not subject to chattel mortgage in violation of 
burglary insurance contract ; loan company having parted with its lien. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 

15. INSURANCE. ; 
Theory of damages and amount of damages assessed in action for burglary insur- 

ance held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

16. INSURANCE. 

Provision of burglary insurance policy, prohibiting assignment, held not to refer 
to assignments after loss. 

(For other cases, see Insurance, Dec. Dig. § 594.) 

17. INSURANCE. 





Cas. | Bloom Co. v. United States Casualty Co. 353 


_ Provision of policy prohibiting assignment after loss would be contrary to public 
policy, and void. 


(For other cases, see Insurance, Dec. Dig. § 594.) 


Appeal from Circuit Court, Milwaukee County; Charles L. Aarons, Judge. 

Action by the Max L. Bloom Company against the United States Casualty Com- 
pany and others. Judgment for plaintiff, and named defendant appeals. Affirmed.— 
[By Editorial Staff.] 

This is an appeal from a judgment in an action for burglary insurance. 

The action is based on four policies of $10,000 each against burglary of the goods 
of the plaintiff corporation, which goods were located in plaintiff’s four-story build- 
ing in the city of Milwaukee. 

The defendant denies that there was any burglary of the plaintiff’s goods; denies 
that plaintiff suffered any loss; denies that the plaintiff established its claim by direct 
or affirmative evidence as required by the policies; denies that the plaintiff established 
that there were .visible marks made by tools at the place of alleged entry of the 
premises, as required by the terms of the policies; denies that the plaintiff kept books 
from which the loss could be estimated, as required by the policies; denies that plain- 
tiff was the owner of two of said policies or causes of action thereunder; claims that 
the premises of the plaintiff had not been kept reasonably secure; claims that the goods 
had been incumbered by chattel mortgage, contrary to the provisions of the policies; 
and claims that the damages were excessive. 

The case was tried before a jury. The jury found by special verdict that on 
January 21 or 22, 1925, there was a loss of plaintiff's merchandise by burglary; that 
entry to the premises was made by actual force and violence, which produced visible 
marks upon the premises at the place of entry by tools; and that the value of the 
merchandise burglarized was $30,625.25. 

The errors assigned on this appeal are as follows: The court erred in refusing 
to grant defendant’s motion for a directed verdict; in refusing to submit to the jury 
the question for the special verdict requested by the defendant; in its instructions to 
the jury; in not reducing the judgment by the value of goods incumbered by chattel 
mortgage; in not reducing the judgment to the amount of discrepancies discovered 
in plaintiff’s calculations; in not granting defendant’s motions after judgment; and 
in its failure to find two policies void by reason of certain assignments mentioned 
therein. 

Bendinger, Graebner, Hayes & Hofer, of Milwaukee (Lines, Spooner & Quarles, 
of Milwaukee, of counsel), for appellant. - 

Schmitz, Wild & Gross and Edgar L. Wood, all of Milwaukee, for respondents. 

CrRowNHART, J. This case was very fully tried in the court below, and was 
very ably presented in this court by counsel for both sides. It will serve no useful 
purpose to attempt to detail all the facts in this opinion. We have given the case 
careful and serious consideration. 

Counsel for the appellant have summarized at the close of their brief their ob- 
jections to the judgment, and we shall take them up in the order there prestnted. 

[1] The appellant contends that there was in fact no burglary of the Max’ L. 
Bloom Company premises on the night of January 21 or 22, 1925. Under the evi- 
dence this was clearly a question for the jury to pass upon. There certainly was 
abundant evidence before the jury from which it might draw a contrary conclusion. 

[2] Appellant contends that, assuming there was a burglary, the plaintiff failed 
to establish satisfactorily the making of marks upon the premises at the place of 
entry by tools, chemicals, electricity, or explosives, as required by the policies of 
insurance. It appears by the evidence, and it was not disputed on the oral argument, 
that the original entry was from an outside door to the ground floor of the building, 
opening into the elevator shaft; that a piece of door jamb some two or three feet 
long had “been broken and pried off with a chisel or some similar instrument, and 
the sliding door, which had been hooked from the inside by an ordinary hook dropped 
into a staple, had been opened by bending the hook and forcing it out of the staple, 
which required some kind of a tool to be used in appyling force. It is admitted that it 
required some kind of tools to pry off and break the piece of the door jamb. It will 
thus be seen as a matter of law that there were visible marks at the place of entry, 
made by tools by force and violence. 

[3] It is contended that the trial judge erred in instructing the jury in defining 
what constituted plaintiff's premises. The court said: 

“The premises referred to means that portion of the interior of the building oc- 
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cupied solely by the assured (the plaintiff) in conducting its business; that is, the 
second third and fourth floors of the building known as Nos. 165-167 Reed Street in 
the city of Milwaukee, which building is on the northwest corner of Reed and 
Oregon Streets.” 

We may concede that the court was in error in limiting the premises to the 
three floors of the building in which the plaintiff had its goods stored, and yet the 
error would not be prejudicial to the defendant. On the contrary, it would be 
prejudicial, if at all, to the plaintiff. As a matter of law, the court should have 
determined that the place of entry was the- outside door to the elevator, and that the 
evidence established the fact without dispute that there were visible marks made by 
tools in forcing the entry at that point. The effect of the instruction of the court 
was to require the plaintiff to go further and show that there were visible marks 
made by tools in entering the plaintiff's building from the elevator shaft. The 
premises in question consisted of a four-story building. The plaintiff occupied the 
three upper floors, and a tenant of the plaintiff company occupied the first floor. 
The tenant and the plaintiff, by the terms of the lease, jointly used the elevator. 
The elevator was operated in an inclosed shaft. From this inclosed shaft the entry 
to the plaintiff’s place of business was gained by forcing the doors on the second and 
third floors. Entry to the fourth floor was gained by a stairway leading from the 
third floor to the fourth floor, and the door to the elevator shaft opened from the 
inside. The doors to the elevator shaft were double doors with hinges on either side, 
and locked by an iron latch fastened on one door, which slipped over a staple driven 
into the opposite door, and the latch was then held in place by a spike dropped through 
the staple. The instruction required the jury to find the forteful entry of these 
doors by tools, which left visible marks of violence. The doors were of wood covered 
with metal. There were evidences of scratching by tools of some character upon the 
metal in attempting to pry open the doors. The evidence was sufficient from which 
the jury might find, as they did, that the doors were forced by violence with tools 
in the hands of burglars. The plaintiff was compelled to accept a greater burden 
under this instruction than he was required to accept under the policy of insurance. 
Therefore the error of the court in its instruction was favorable to the defendant 
and prejudicial to the plaintiff. 

|4, 5] The defendant complains because the court refused to grant its request for 
a view of the premises by the jury in connection with the question of marks on the 
premises at the place of entry. A view of the premises by the jury is a matter of 
discretion with the court, and the court’s refusal to grant such view will not be 
error, unless there is a plain showing of abuse of discretion. Pick v. Rubicon 
Hydraulic Co., 27 Wis. 433, 446; Serdan v. Falk Co., 153 Wis. 169, 172, 140 N. W. 
1035. At the opening of the trial counsel requested a view of the premises by the 
jury. During the trial the court announced to counsel that he would grant a view, 
and that the defendant should arrange to convey the jury to the premises. Thereupon 
defendant's counsel announced that, if a view was desired, he would renew his motion 
later. He renewed the motion at the close of the trial. Undoubtedly the court was 
of the opinion, when he granted the defendant’s motion in the first place, that a view 
would be helpful to the jury in understanding the premises, but at the conclusion of 
the trial such view would be of little use to the jury on that question. The evidence 
showed that the conditions as to marks and scratches made by tools at the places of 
entry had substantially changed from the time of the burglary to the time of the 
trial. Under this view of the evidence, the court was clearly within its discretion in 
denying counsel’s motion at the conclusion of the trial. 

[6] It is contended that the trial court erred in instructing the jury with ref- 
erence to burden of proof. The first and second questions were as follows: 

“Question No. 1. On January 21, or 22, 1925, was there a loss, by burglary, of 
plaintiff's merchandise, occasioned by a person or persons who made a felonious 
entry into plaintiff's premises? 

“Question No. 2. If you answer ‘Yes’ to the first question, then answer this 
question: Was such entry made by actual force and violence which produced visible 
marks made upon the premises at the place of entry by tools?” 

The court instructed the jury: 

“The burden of proof to establish the affirmative in answer to the first and 
second questions rests upon the plaintiff. 

“This means as to these two questions that it is the duty of the plaintiff to 
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satisfy or convince ten or more of you by a preponderance of the evidence and to a 
reasonable certainty that eaclt of the several elements contained in these two ques- 
tions existed so as to call for an affirmative answer as to the existence of each of 
such elements. If you are so satisfied as to the question you have under considera- 
tion, you will answer such question ‘Yes.’ If you are not so satisfied, you will answer 
such question ‘No.’ 

“While the burden of proof to establish the loss by burglary and the other 
elements mentioned in the first and second questions rests upon the plaintiff as stated, 
yet in considering the specific contention made by the defendant’s counsel in their 
arguments that the plaintiff or its president fraudulently committed acts which were 
knowingly and falsely represented by the plaintiff as the acts of burglars, you are in- 
structed that, in order that such specific contention may be found to be true, such 
fraudulent conduct must be established by evidence that is clear and satisfactory.” 

The defendant contends that the burden of proof rested with the plaintiff 
throughout, and objects to that part of the instruction which reads: 

“* * * You are instructed that, in order that such specific contention may be 
found to be true, such fraudulent conduct must be established by evidence that is 
clear and satisfactory.” 

It must be noted that this instruction was given with reference to the arguments 
of defendant’s counsel. The court said: 

“In considering the specific contention made by the defendant’s counsel in their 
arguments that the plaintiff or its president fraudulently committed acts which were 
knowingly and falsely represented by the plaintiff as the acts of burglars, you are 
instructed,” etc. 

[7] The bill of exceptions does not contain the arguments of counsel to the 
jury, and we are left to infer what was said from the statement of the court in its 
instructions. It would seem that counsel argued that the president of the plaintiff 
company was guilty of making the visible marks at the places of entry on the premises, 
in order to fraudulently represent that a burglary had been committed. They were 
thus charging the plaintiff with a highly criminal act, and the court was correct in 
saying that this criminal act should be established by clear and satisfactory evidence. 
Wiesman v. American Insurance Co., (184 Wis. 523, 533, 199 N. W. 55, 200 N. W. 
304. In any event, under all the circumstances, we do not regard this instruction as 
prejudicial to the defendant. The court had charged the jury where the burden of 
proof lay, and did not change the charge in that respect. 

[8, 9] The defendant claims that the plaintiff is entitled to nothing because of 
its failure to keep books and accounts in such manner that the exact amount of the 
loss, if any, could be accurately determined therefrom by the company, and that the 
plaintiff was negligent in the preservation of its records. It is true that the plaintiff 
did not have a very accurate or complete set of books, but the evidence shows that the 
plaintiff kept its books in about the same manner as other companies carrying on the 
same class of business. The plaintiff had, in the year preceding the burglary, em- 
ployed an expert bookkeeper, who was gradually bringing about a satisfactory system 
of bookkeeping. It appeared that a complete inventory had been made on the Ist of 
January preceding the burglary by making an actual count of the different furs in 
stock and entering them on the inventory. A similar inventory had been made for 
the year 1923. All the invoices of purchases and sales had been preserved. The 
bookkeeper had made a work sheet showing the transactions for the year 1924, which 
had been preserved. He testified that from the books, inventories, checks, and stubs 
he was able to make a complete and accurate statement of the plaintiff’s loss, and 
it satisfactorily appears that such a statement was made and furnished the defendant 
company. We are satisfied that the evidence was sufficient to go to the jury on 
the question of .proof of loss. Under this provision of the policy substantial com- 
pliance is all that is required. 9 Corp. Jur. 1098 (note 50); 14 Ruling Case Law, 
§ 323, p. 1140; 6 Cooley, Briefs on Insurance, 585, 586. These are cases holding to 
a strict compliance, but the majority rule is as stated, and we so hold. 

[10] The defendant is hardly in position to complain of the bookkeeping system. 
The plaintiff had had a small loss of furs by burglary in the preceding year, and the 
defendant’s accountant had examined the plaintiff's books and adjusted the loss. He 
was fully aware of the manner in which the plaintiff kept its books, and failed to 
make any criticism thereof. The company thereafter continued the insurance and 
granted additional insurance with this information in its possession. Welch v. Fire 
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Ass’n, 120 Wis. 456, 98 N. W. 227; Coats v. Camden Fire Ins. Co. Ass’n, 149 Wis. 
129, 133, 135 N. W. 524. ; 

[11] The complaint that the plaintiff was negligent in the preservation of its 
records is not substantiated by the evidence. The records were kept in an unlocked 
iron safe. It seems that the burglars entered the safe and scattered the records around 
the room. All the records were gathered up by the plaintiff and turned over to the 
defendant. Some sheets were missing, but the information therein contained was 
supplied by the bookkeeper of the plaintiff, who had a work sheet copied from. these 
records, showing the facts. 


[12] The appellant complains that the trial judge erred in the admission and 
exclusion of certain evidence in connection with the question relating to books and 
accounts. The main contention of the defendant on this objection refers to a question 
put by the defendant to its expert accountant who had previously audited the books 
of the plaintiff in May, 1924, and again subsequent to January 22, 1925: 

“Question: When you were given the books of the Bloom Company in 1925, 
after this robbery, to examine, did you find them regularly kept, and kept in such a 
manner that the exact amount of the loss, if any, could be accurately determined by 


>” 


you? 


The plaintiff objected to the question, for the reason that it called for a con- 
clusion. The court sustained the objection on the ground that the question involved 
an issuable fact, and that the question was either one for the court or for the jury, 
and not for the witness. The court held the witness could state the facts, but not 
such a conclusion as called for in the question. We think the court was clearly 
right in its ruling. The matter was to be determined upon all the evidence on the 
subject by.the court or a jury, and not by expert opinion. 

[13] The appellant contends that the court erred in not submitting to the jury 
the following question requested by it: 

“Question: Did the Max. L. Bloom Company regularly keep books and accounts 
in such manner that the exact amount of loss claimed as a result of the alleged 
burglary could be accurately determined from said books and accounts by the United 
States Casualty Company ?” 

There was no substantial dispute in the evidence as to the manner in which the 
books were kept, and it therefore became a question for the court to decide whether 
or not the bookkeeping method was a sufficient compliance with the policy require- 
ments. The court was not required to submit the question to the jury. 

[14] It is contended that the trial judge erred in not reducing the judgment by 
the value of the goods incumbered by chattel mortgage. It appeared that the plain- 
tiff had goods stored in a warehouse, and that it had a warehouse receipt for such 
goods, which it hypothecated with a loan company to secure a loan. Some few 
days before the burglary the plaintiff desired to obtain the goods so warehoused and 
put them in its premises, to be assorted and sold. It then applied to the loan company 
to get the warehouse receipt. The loan.company gave up the receipt on condition that 
plaintiff would take out more burglary insurance, and it was understood that, when 
the sale of the goods was made, the loan company should have a bill of lading for 
security in place of the warehouse receipt. The plaintiff secured the goods from the 
warehouse, and placed them in its premises, and they were there at the time of the 
burglary. The defendant contends that these goods were subject to a chattel mort- 
gage, in violation of its contract of insurance. There is really nothing to this con- 
tention. When the loan company gave up its warehouse receipt, it parted with its 
lien on the goods. The arrangement between the loan company and the plaintiff 
was one of pure accommodation, in which the loan company trusted to the honor of 
the plaintiff in place of its security. 

[15] The defendant objects to the plaintiff's theory of damages, and to the 
amount of damages assessed. We have examined the record with some patience, and 
we come to the conclusion that this was a question for the jury under all the cir- 
cumstances. 

[16, 17] Finally, the defendant claims that two policies were voided by the action 
of the plaintiff in making certain assignments thereof after burglary. The policies 
provided that— 

“No. 7. This policy shall be void: 

“(b) If the policy or any claim hereunder is assigned unless permission for 
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such assignment is indorsed hereon and signed by an executive officer of the 
company.” 

We are of the opinion that the language of the policies, prohibiting assignment 
of the policies, refers only to assignments before loss, and does not refer to assign- 
ments of the choses in action after loss. If such be the construction, we should hold 
that the provision of the policy would be contrary to public policy and void. 

In Dogge v. Northwestern National Ins. Co., 49 Wis. 501, 503, 5 N. W. 889, 
the court held: 

‘“* * * Although the policy provides that an assignment thereof, without the 
consent of the company will avoid the contract, yet the law is well settled that this 
only applies to an assignment before a loss under it. After a loss, the claim, like 
any other chose in action, may be assigned without affecting the insurer’s liability.” 

In Alkan v. New Hampshire Ins. Co., 53 Wis. 136, 144, 10 N. W. 91, 95, this 
court passed upon a similar policy provision as here, and said: 

“Was the policy invalidated by the assignment thereof by the assured to the 
plaintiff without the consent or knowledge of the defendant company? The contract 
of the insurer was, that in case the insured property should be destroyed by fire during 
a specified term—certain conditions in the contract being complied with by the as- 
sured—the insurer would make good the loss to the amount named in the policy. 
After loss during the term, and compliance with such conditions, the obligation of 
the insurer to pay the loss became absolute. The demand against the insurer then 
became a mere chose in action for the sum payable pursuant to the contract. The 
relation between the assured and insurer thus became that of creditor and debtor, 
and the policy ceased to be significant except as evidence.of the existence and amount 
of the debt. The assignment of the policy in form was in substance and effect an 
assignment of the debt which the insurer owed the insured. One of the incidents 
of ownership of a chose in action of this kind, arising ex contractu, is an absolute 
right to assign or transfer it.” 

The court there quotes with approval from the opinion in West Branch Ins. Co. 
v. Helfenstein, 40 Pa. 289, 80 Am. Dec. 573, as follows: 

“The policy, bristling all over with sharp conditions, has one for this occasion, 
and the company attempt to impale the plaintiff upon it. The condition is,-that neither 
the policy nor any claim thereunder shall be assigned, either prior or subsequent to 
a loss, except with the consent of the corporation, manifested in writing, and in case 
of transfer, without corporate consent, ‘this policy shall thenceforth be void and of 
no effect, and any liability of said corporation upon such claim shall thenceforth cease.’ 
However competent it was for the company to make their contract of insurance 
dependent on such a condition, it was not competent for them to limit the legal 
effect of a claim thereunder after loss. Helfenstein acquired, by reason of the 
loss, a legal right to receive so much money at the hands of the company. That 
chose in action he might assign. If not assigned before suit, the writ was properly 
issued in his name alone; if assigned after suit, the court will see that the money 
when paid by the defendant goes to the proper party. But the condition appealed 
to is no defense for the company. If it is applicable to a case circumstanced like 
this, it is void and null, because opposed to the law of the land.” 

The defendant cites to the contrary McQuillan v. Mutual Reserve Fund Life 
Ass’n, 112 Wis. 665, 87 N. W. 1069, 88 N. W. 925, 56 L. R. A. 233, 88 Am. St. Rep. 
986. There is language in that case that seems to uphold defendant's contention, but 
the facts in that case were substantially different from those in the Alkan Case. 
The Alkan Case was not cited in the McQuillan Case, nor was it then, or has it 
since been, overruled. 

2 Wood, Insurance (2d Ed.) p. 758, says: 

“After a loss, the delectus persone no longer becomes material, and even though 
the policy prohibits such an assignment and provides that, if so assigned, the policy 
shall be void, it is held that such prohibition is void, as the insurer cannot restrict 
the assignment of a debt. The reasons that induce the restrictive clause have no 
existence or application after the risk has ceased.” 

We adhere to the rule of the Alkan Case. 

There were some minor objections to the judgment’ urged by the appellant, which 
have received our attention, but they are not deemed of sufficient importance to 
require further consideration here. 

The judgment of the circuit court is affirmed. 
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MISCELLANEOUS 


HANOVER FIRE INS. CO. v. CARR, County TREASURER. 
(Argued Oct. 18, 1926. Decided Nov. 23, 1926.) 
No. 179. 
47 Supreme Court Reporter 179. 

1. INSURANCE. 

Foreign corporations cannot do business within a state, except by its consent, 
and may be arbitrarily excluded or subjected to such conditions as state wills. 

(For other cases, see Insurance, Dec. Dig. § 3.) 
2. INSURANCE. 

State may not exact a sacrifice of a foreign corporation’s constitutional rights 
as a condition to its engaging or continuing in buisiness within the state. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


5 INSURANCE—STATE MAY FIX ADMISSION FEE CHARGEABLE TO 
FOREIGN CORPORATION, AND INEQUALITY IN THAT REGARD 
BETWEEN FOREIGN AND DOMESTIC CORPORATIONS IS NOT 
VIOLATIVE OF EQUAL PROTECTION CLAUSE (FOURTEENTH 
AMENDMENT). 

Measure of admission fee to be paid by foreign corporation is within discretion 
of state, and any inequality in that regard between foreign corporations and domestic 
corporations is not violative of equal protection clause of Fourteenth Amendment. 

(For other cases, see Insurance, Dec. Dig. § 3.) 

7. INSURANCE—SUPREME COURT MUST, FOR ITSELF, DETERMINE 


WHETHER STATE TAX LAW AFFECTING FOREIGN CORPORA- 

TION IS REVENUE MEASURE, SUBJECT TO CONSTITUTIONAL 

LIMITATIONS, OR PART OF CONDITIONS ON WHICH ADMISSION 

TO DO BUSNESS IN STATE IS PERMTTED (CONST. AMEND. 14). 

In action by foreign corporation to enjoin collection of tax imposed by state 
statute, as in violation of equal protection clause of Const. Amend. 14, the Supreme 
Court, while required to accept state court’s interpretation of tax law, must, for 
itself, determine whether that law is a part of the conditions on which foreign 
corporation’s admission to do business in state is permitted, or whether it is a 
revenue measure subject to constitutional limitations. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


8. INSURANCE—STATE STATUTE IMPOSING TAX ON NET RECEIPTS 
OF FOREIGN INSURANCE CORPORATIONS HELD NOT A PART OF 
CONDITIONS REGULATING ADMISSION TO STATE, WHICH 
COULD BE IMPOSED WITHOUT VIOLATING EQUAL PROTECTION 
CLAUSE (FIRE AND MARINE INSURANCE ACT 1869, § 30, AS 
AMENDED; CONST. AMEND. 14). 

Fire and Marine Insurance Act 1869, § 30, as amended (Cahill’s Rey. St. Ill. 
1925, c. 73, § 159), imposing tax on net receipts of foreign corporationg, held not 
construable as one of conditions on which foreign corporations were admitted to 
do business in the state, which state could impose without violating equal protection 
clause of Const. Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


11. INSURANCE—STATE STATUTE TAXING 100 PER CENT. OF NET 
RECEIPTS OF FOREIGN CORPORATIONS, WHEREAS PROPERTY 
OF SIMILAR DOMESTIC CORPORATIONS WAS TAXED AT ONE- 
HALF OF 60 PER CENT. OF FULL VALUE, HELD VIOLATIVE OF 
EQUAL PROTECTION CLAUSE (FIRE AND MARINE INSURANCE 
ACT 1869, § 30 AS AMENDED; CONST. AMEND. 14). 

Fire and Marine Insurance Act 1869, § 30, as amended (Cahill’s Rev. St. Ill. 


1925, c. 73, § 159), imposing a tax on 100 per cent. of net receipts of foreign 
corporation, treated as personal property, whereas personal property of domestic 
corporations doing similar business was taxed at one-half of 60 percent. of full 
value, held violative of equal protection clause of Const. Amend. 14. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


In Error to the Supreme Court of the State of Illinois. 
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Suit for injunction by the Hanover Fire Insurance Company against Patrick 
J. Carr, County Treasurer of the County of Cook, State. of Illinois. Decree dis- 
missing bill as to certain items was, on appeal, affirmed by the Supreme Court of 
Illinois (317 Ill. 366, 148 N. E. 23), and plaintiff brings error. Judgment of Supreme 
Court of Illinois reversed, and case remanded for further proceedings. 

Messrs. Charles E. Hughes, of New York City, Charles S. Deneen and Frederick 
D. Silber, both of Chicago Ill, and Rufus S. Day, of Washington, D. C., for 
plaintiff in error. 

Messrs. Benson Landon and-Leon Hornstein, both of Chicago, in., for defendant 
in error. 

Mr. Chief Justice Taft delivered the opinion of the Court. 

This is a writ of error under section 237 of the Judicial Code (Comp. St. 
§ 1214) to the judgment of the Supreme Court of Illinois, affirming a decree of the 
superior court of Cook county dismissing the bill of the Hanover Fire Insurance 
Company, a corporation of New York, against Patrick J. Carr, county treasurer and 
ex officio tax collector of Cook county, Ill. The prayer was for an injunction to 
prevent the distraint of the property of the complainant under a warrant for the 
collection of $10,678.50 as taxes due under a law of Illinois, which law, the bill 
averred, denied to the complainant the equal protection of the laws under the 
Fourteenth Amendment of the federal Constitution. 

The defendant filed an answer denying the claims of the bill and after a reply 
the case was heard by the trial court which made findings of fact in its decree based 
on a stipulation by the parties and entered a decree as set forth below. 

The law in question reads as follows: 

“Foreign Companies—Tax on Net Receipts. Section 30. Every agent of any 
insurance company, incorporated by the authority of any other state or government, 
shall return to the proper officer of the county, town or municipality in which the 
agency is established, in the month of May, annually, the amount of the net receipts of 
such agency for the preceding year, which shall be entered on the tax lists of the 
county, town and municipality, and subject to the same rate of taxation, for all 
purposes—state, county, town and municipal—that other personal property is subject 
to at the place where located ; said tax to be in lieu of all town and municipal licenses ; 
and all laws and parts of laws inconsistent herewith are hereby repealed : Provided, 
that the provisions of this section shall not be construed to prohibit cities having an 
organized fire department from levying a tax, or license fee, not exceeding two per 
cent. in accordance with the provisions of their respective charters, on the gross 
receipts of such agency, to be applied exclusively to the support of the fire depart- 
ment of such city.” Cahill’s Rev. Stat. Ill. 1925, p. 1405, c. 73, § 159. 

This had been in force sice 1869 and was part of the act of March 11 of that 
year, entitled “An act to incorporate and to govern fire, marine and inland naviga- 
tion insurance companies doing business in the state of Illinois.” The section was 
amended to the above form by an act approved May 31, 1879. 

By section 22 and other sections of the original act of 1869 (Cahill’s Rev. 
Stat. Ill. 1925, p. 1402, c. 73, § 150), it was made unlawful for a foreign insurance 
company to transact any insurance business in the state unless it had a prescribed 
amount of capital, appointed an attorney in the state on whom process of law could 
be served, filed a properly certified copy of the charter or deed of settlement of the 
insurance company, showing its name and the place where located, the amount of its 
capital and a detailed statement of its assets, together with its indebtedness, the 
losses adjusted and unpaid, the amount incurred and in process of adjustment, and a 
copy of its last annual report. It was required also to deposit with the director of 
trade and commerce of the state, for the benefit and security of the policy holders 
residing in the United States, a sum of not less than $200,000 in 6 per centum stock 
of the United States or the state of Illinois, or approved mortgage securities, with 
a provision that, so long as the company should continue solvent and comply with 
the laws of the state, it might collect the interest on these securities. The law pro- 
vided that it should not be lawful for the agents of the company to transact busi-' 
ness without procuring. annually from the director of trade and commerce the 
authority stating that such company had complied with all the requisitions of the act 
which applied to it, and that any violation of the provisions of the act should sub- 
ject the one violating it to a penalty not exceeding $500 for each violation; that 
such insurance companies should make annual statements of their condition and 
affairs to the director of trade and commerce in the same manner and in the same 
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form as similar insurance companies organized under the laws of the state, on or 
before the first day of March in each year for the year ending on the preceding 
30th of September. The insurance superintendent was given authority by the same 
act to investigate affairs of the foreign companies, such investigation to be at the 
expense of the company, and if he found the condition of any one unsound, to close 
up the business of the company by application to the circuit court of the county in 
which it had its principal office. By the same act each foreign company was re- 
quired to pay $30 for filing the charter, $10 for filing the annual statement required, 
and $2 for each certificate of authority for agents, and certain other fees of a similar 
character. Pdragraphs 150, 152, 156, Cahill’s Rev. Stat. Ill. 1925, c. 73. 

By the Act of June 28, 1919 (Cahill’s Rev. Stat. Ill. 1925, p. 1390, c. 73, § 79), 
it was provided that each nonresident corporation licensed and admitted to do an 
insurance business in the state should pay an annual state tax for the privilege of 
so doing, equal to 2 per centum of the gross amount of premiums received during the 
preceding calendar year on contracts covering risks within the state after certain 
reductions ; that the tax should be in lieu of all license fees or privilege or occupation 
taxes levied or assessed by any municipality in the state, and that no municipality 
should impose any license fee, privilege or occupation tax upon such corporation for the 
privilege of doing an insurance business therein; but this should not be construed to 
prohibit the levy and collection of any state, county or municipal taxes upon the real 
and personal property of such corporations, or the levying and collection of taxes 
authorized by section 30 above quoted. 

By section 12 of the same act (Cahill’s Rev. Stat. Ill. p. 1391, c. 73, § 90), it was 
provided that if any corporation should fail or neglect to make any report, or to re- 
fuse to pay any tax assessment within 30 days after the same became due, the depart- 
ment of trade and commerce should have power to revoke its license to transact the 
business of insurance in the state, or to suspend it until the reports were filed or the 
taxes paid. 

The complainant insurance company complied with the requirements of section 
22 and other unrepealed sections of the act of 1869 and paid the 2 per cent. tax 
on its premiums received as provided by the act of 1919. 

By the General Revenue Act of Illinois, in force since February 25, 1898 
(Cahill’s Rev. Stat. 1925, p. 2042, c. 120, § 329), personal property is to be valued at 
its fair cash value, which value is to be set down in one column to be headed “Full 
Value,” and one-half part thereof is to be ascertained and set down in another 
column headed “Assessed Value.” The one-half value of all the property so 
ascertained and set down is to be the value for all purposes of taxation. It is further 
stipulated in this case and found by the trial court that for the year 1923, and for 
many years prior thereto, there has been what is called an equalization which sys- 
tematically and intentionally reduces the amount set down in the column headed 
“Full Value” to not more than 60 per cent. of the actual market value of the per- 
sonal property returned and by further reducing this by 50 per cent. to make the 
assessed value in accord with the statute, the tax is collected only on 30 per cent. 
of the full’ value. 

This suit presents the question of the validity of the assessment made by tax- 
ing officers under section 30 for the year 1922. The Supreme Court of Illinios, 
in People v. Barrett, 309 Ill. 53, 139 N. E. 903, in an opinion announced June 20, 
1923, near the close of the year for which the assessment of 1922 was made, held 
that the tax under section 30 was an occupation tax and that no reduction should 
be permitted to foreign insurance companies in the assessment for taxation of their 
annual net receipts. The superior court found that the actual amount of net cash 
receipts of the complainant company was $90,824, less by 45,000 than the amount 
reported by the board of review, so that its decree forbade the collection of more than 
$7,184.18, instead of $10,678.50, for which the warrant had issued, but denied further 
relief. The complainant insisted that under the previous practice and proper con- 
struction of section 30 as a property tax, with due equalization and debasement, the 
tax assessed should have been $2,155.24, and that this, if anything, is all that should 
be collected from it. The Supreme Court by a divided court, three judges dissenting, 
affirmed the decree of the superior court. Hanover Fire Insurance Co. v. Carr, 
317 Ill. 366, 148 N. E. 23. 

The petitioner is an insurance corporation organized under the laws of the 
state of New York. By its charter it is authorized to do a business of insurance 
against the hazard of fire, marine perils, inland navigation, tornado, theft, explosion, 
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property damage to automobiles and other property by collision, crop insurance, and 
other similar lines of insurance against specified hazards. There are in [Illinois 
domestic insurance companies which do business in all of such risks. In Fidelity & 
Casualty Co. v. Board of Review, 264 Ill. 11, 105 N. E. 704, decided in 1914, the 
Supreme Court held that the only insurance companies whose receipts come within 
section 30 are foreign fire, marine, and inland navigation insurance companies doing 
business in the state. And if they do business in the other hazards above stated, as 
the complainant and petitioner is authorized to do, then they must pay taxes on their 
net receipts made not only from fire, marine, and inland navigation company business, 
but also from the other hazards. 

The situation then is that a foreign fire, marine, and inland navigation insurance 
company like the petitioner must pay at a rate per centum equivalent to that imposed 
on personal property a tax on the cash amount or 100 per cent. of its net receipts 
from all its insurance business. A domestic fire, marine, and inland navigation in- 
surance company pays no tax on its net receipts from any kind of insurance. Both 
pay on their personal property other than net receipts, as of a fixed date in each year 
on a nassessment of 30 per cent. of its full value. 

The Supreme Court of Illinois for many years held the payment of a tax on the 
net recipts was a tax on personal property. Walker v. Springfield, 94 Ill. 364; City 
of Chicago v. James, 114 Ill. 479, 2 N. E. 475; Chicago v. Phoenix Insurance Co., 
126 Ill. 276, 18 N. E. 668; National Fire Insurance Co. v. Hanberg, 215 Ill. 378, 
74 N. E. 377; People v. Cosmopolitan Fire Insurance Co., 246 Ill. 442, 92 N. E. 
922. The net receipts were the gross receipts from each agency after the operating 
expense had been deducted. The losses from fire and other risks assumed were not 
deducted. National Fire Insurance Co. v. Hanberg, 215 Ill. 378, 74 N. E. 377. It 
is quite apparent from reading these cases that in practice the net receipts were treated 
as personal property and their assesment was by equalization and debasement reduced 
from full value as all other personal property, until the decisions in People v. 
Kent, 300 Ill. 324, 133 N. E. 276 (1921), and in People v. Barrett, 309 Ill. 53, 
139 N. E. 903. 

[1, 2] The general principle upon which the Supreme Court of Illinois holds the 
tax complained of herein to be valid is that the payment of it is part of the con- 
dition which the petitioner as a foreign insurance company is obliged to perform in 
order to maintain and retain its right to do business in the state. It was settled in the 
Bank of Augusta v. Earle, 13 Pet. 519, 10 L. Ed. 274, Paul v. Virginia, 8 Wall. 
168, 19 L. Ed. 357, Ducat v. Chicago, 10 Wall. 410, 19 L. Ed. 972, and Horn Silver 
Mining Co. v. New York, 143 U. S. 305, 12 S. Ct. 403, 36 L. Ed. 164, that foreign 
corporations cannot do business in a state except by the consent of the state; that 
the state may exclude them arbitrarily or impose such conditions as it will upon their 
engaging in business within its jurisdiction. But there is a very important qualification 
to this power of the state, the recognition and enforcement of which are shown in a 
number of decisions of recent years. That qualification is that the state may not 
exact as a condition of the corporation’s engaging in business within its limits that 
its rights secured to it by the Constitution of the United States may be infringed. This 
is illustrated in respect to the breach of the commerce clause of the Constitution by 
the cases of Sioux Remedy Co. v. Cope, 235 U. S. 197, 203 35 S. Ct. 57, 59 L. Ed. 
193 and Looney v. Crane Co.,.245 U. S. 178, 188, 38 S. Ct. 85, 62 L. Ed. 230. It is 
illustrated in cases in which a provision of a state law revoking the license of a 
foreign corporation for exercising its constitutional right to remove suits brought 
against them from the state courts to the federal courts has been held void, Terral v. 
Burke Construction Co., 257 U. S. 529, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. R. 
186; in cases in.which the state has vainly attempted to subject foreign corporations 
to a payment of a tax which is a tax, not only on the property of the corporation in 
the state, but also on its property without the state, in violation of the due process 
clause of the Fourteenth Amendment, Wesern Union Telegraph Co. v. Kansas, 216 
U. S. 1, 30 S. Ct. 190, 54 L. Ed. 355; St. Louis Cotton Compress Co. v. Arkansas, 
260 U. S. 346, 43 S. Ct. 125, 67 L. Ed. 297; and finally in cases of a class to which 
it is contended the present case belongs, where a tax or license law operates to 
deny to the foreign corporation the equal protection of the laws, Southern Railway 
Co. v. Greene, 216 U. S. 400, 30 S. Ct. 287, 54 L. Ed. 536, 17 Ann. Cas. 1247; 
Air Way Corporation v. Day, 266 U. S. 71, 45 S. Ct. 12, 69 L. Ed. 169. In the 
former of these last two cases a railway corporation of another state had come into 
Alabama and secured a license to do business therein as an intrastate railway and in 
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course of that business had acquired in the state property of a fixed and permanent 
nature upon which it had paid all the taxes levied by the state. It was held that 
a new and additional franchise tax for the privilege of doing business within the 
state, not imposed upon domestic corporations doing business in the state of the same 
character, violated the equal protection clause. In Air Way Corporation v. Day, 
a corporation of Delaware had much or all of its property in Ohio where it was 
duly authorized to do business. Thereafter a law of Ohio imposed five cents a share 
upon a certain proportion of non-par shares authorized by the state of Delaware 
which the court found to be arbitrary and not based on a classification of foreign 
corporations having any reasonable basis. 

In the present case there is no such permanent investment in the state of Illinois 
as there was in the Greene Case in Alabama, but the averments of the bill show that 
the complainant has from year to year secured renewal of its license in the state of 
Illinois, and has through many years past built up a large good will in the state of 
Illinois and has associated with it a large number of agents in the various counties 
of the state, whose connection with it has resulted in a large and profitable business 
to the complainant, and that it has large numbers of records containing information 
respecting its policy holders, the character and nature of their policies and other 
records, the value of all of which would be destroyed if excluded from the state by 
a denial of the equal protection of the laws. In the Greene Case the license was in- 
definite. In this case it must be renewed from year to year, but the principle is the 
same that pending the period of business permitted by the state, the state must not 
enforce against its licenses unconstiuional burdens. 

It is insisted that we must accept the construction of section 30 by the state 
Supreme Court, and as the tax levied is sustained by its construction, and has been 
held by the court to be an indispensable condition upon which the petitioner may 
continue to do business in Illinois, this court is bound by both those conclusions. 

[3, 4] It is true that the interpretation put upon such a tax law of a state by its 
Supreme Court is binding upon this court as to its meaning; but it is not true that 
this court, in accepting the meaning thus given, may not exercise its independent 
judgment in determining whether, with the meaning given, its effect would not in- 
volve a violation of the federal Constitution. As said by this court in St. Louis 
Southwestern Railway v. Arkansas, 235 U. S. 350, at page 362, 35 S. Ct. 99, 102 (59 
L. Ed. 265), where the question was whether a tax law violated the equal protection 
clause of the Fourteenth Amendment: 

“Upon the mere question of construction we are of course concluded by the deci- 
sion of the state court of last resort. But when the question is whether a tax im- 
posed by a state deprives a party of rights secured by the federal Constitution, the 
decision is not dependent upon the form in which the taxing scheme is cast, nor upon 
the characterization of that scheme as adopted by the state court. We must regard 
the substance, rather than the form, and the controlling test is to be found in the 
operation and effect of the law as applied and enforced by the state.” 

This view has been upheld in many cases. Western Union Telegraph Co. v. 
Kansas, 216 U. S. 1, 27, 30 S. Ct. 190, 54 L. Ed. 355; Ludwig v. Western Union 
Telegraph Co., 216 U. S. 146, 30 S. Ct. 280, 54 I. Ed. 423; Sioux Remedy Co. v. 
Cope, 235 U. S. 197, 35 S. Ct. 57, 59 L. Ed. 193; St. Louis Cotton Compress Co. v. 
Arkansas, 260 U. S. 346, 43 S. Ct. 125, 67 L. Ed. 297. In the last case the question 
was whether a foreign corporation doing business in Arkansas could be required by 
a law of the state to pay a so-called occupation tax upon premiums paid by it to 
insurance companies not doing business in Arkansas for insurance upon property of 
the corporation in Arkansas; the policies having been issued and accepted outside of 
Arkansas. This court-held the tax invalid, as a violation of the Fourteenth Amend- 
ment. In reaching this conclusion, this court said (page 348 [43 S. Ct. 125]): 

“The Supreme Court justified the imposition as an occupation tax—that is, as we 
understand it, a tax upon the occupation of the defendant. But this court, although 
bound by the construction that the Supreme Court may put upon the statute, is not 
bound by the characterization of it so far as that characterization may bear upon 
the queston of its constitutional effect.” : 

[5, 6] In subjecting a law of the state which imposes a charge upon foreign 
corporations to the test whether such a charge violates the equal protection clause 
of the Fourteenth Amendment, a line has to be drawn between the burden imposed 
by the state for the license or privilege to do business in the state and the tax burden 
which, having secured the right to do business, the foreign corporation must share 
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with all the corporations and other taxpayers of the state. With respect to the ad- 
mission fee, so to speak, which the foreign corporation must pay to become a quasi 
citizen of the state and entitled to equal privileges with citizens of the state, the 
measure of the burden is in the discretion of the state and any inequality as between 
the foreign corporation and the domestic corporation in that regard does not come 
within the inhibition of the Fourteenth Amendment ; but after its admission, the ‘foreign 
corporation stands equal, and is to be classified, with domestic corporations of the 
same kind. 

[7, 8] In this class of cases, therefore, the question of the application of the equal 
protection clause turns on the stage at which the foreign corporation is put on a 
level with domestic corporations in engaging in business within the state. To leave 
the determination of such a question finally to a state court would be to deprive this 
court of its independent judgment in determining whether a federal constitutional 
limitation has been infringed. While we may not question the meaning of the tax 
law as interpreted by the state court in the manner and effect in which it is to be 
enforced, we must re-examine the question passed upon by the state court as to 
whether the law complained of is a part of the condition upon which admission to do 
business of the state is permitted and is merely a regulating license by the state to 
protect the state and its citizens in dealing with such corporation, or whether it is 
a tax law for the purpose of securing contributions to the revenue of the state as they 
are made by other taxpayers of the state. Our power and duty in this regard must 
follow from our decisions, and while the exact question has not heretofore been con- 
sidered, there can be no doubt that our conclusion finds its complete support in the 
analogies of other cases in which we have had to determine what our duty is in 
dealing with the alleged invalidity of state legislation. Bailey vy. Alabama, 219 U. S. 
219, 239, 31 S. Ct. 145, 55 L. Ed. 191; Corn Products Co. v. Eddy, 249 U. S. 427, 
432, 39 S. Ct. 325, 63 L. Ed. 689; Appleby v. New York, 46 S. Ct. 569, 70 L. Ed— 
(June 1, 1926) ; Truax v. Corrigan, 257 U. S. 312, 324, 325, 42 S. Ct. 124, 66 L. Ed. 
254, 27 A. L. R. 375. What, therefore, we have to decide here is whether the appli- 
cation of section 30 can be one of the conditions upon which the insurance company 
is admitted to do business in Illinois, or whether under the law of 1919 the authority 
granted by the department of trade and commerce for which the company paid 2 per 
cent. of gross premiums received the previous year by it put it upon a level with 
domestic insurance companies doing business of the same character. 

It is plain that compliance with section 30 is not a condition precedent to per- 
mission to do business in Illinois. The state Supreme Court concedes this, but its 
reasoning that payment of the tax under the section is a condition to its doing business 
in Illinois which may vary at the will of the state, without regard to taxes on similar 
domestic corporations, is shown by the following passages: 

“The fact that a tax is a privilege tax does not necessarily require that it be 
paid as a condition precedent to entering the state. Such a condition, being prece- 
dent, could of course, be met but once. However, the greatest financial benefit to such 
a company flows from the continuation of the privilege to do business. Compensa- 
tion for that privilege should be based on the benefits actually derived from the 
business done under such privilege, and such compensation must necessarily be as- 
sessed in some manner after the business is done and the benefits thereof received. 
Section 30 provides the method by which the amount of this compensation shall be 
determined and assessed.” Page 373 (148 N. E. 26). 

“Section 22 of the act relating to fire, marine and inland navigation insurance, 
aside from specifying certain requirements imposed upon foreign insurance compa- 
nies seeking to do business in this state and specifying what shall be necessary to 
secure the right of entry, further provides: ‘Nor shall it be lawful for any agent or 
agents to act for any company or companies referred to in this section, directly or in- 
directly, in taking risks or transacting the business of fire and inland navigation in- 
surance in this state, without procuring annually from the insurance superintendent 
a certificate of authority, stating that such company has complied with all the 
requisitions of this act which apply to such companies and the name of the attorney 
appointed to act for the company.’ The provisions of section 30 requiring the return 
of net receipts of this tax are a part of the ‘requisitions of this act.’ It is evident, 
therefore, from the language in section 22 quoted, that before appellant may continue 
in business in this state its agent shall procure annually from the insurance super- 
intendent of the state or his successor in law, a certificate showing that it has com- 
plied with the requirements of section 30 with reference to this tax. Such certificate 
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cannot be lawfully issued without such showing. This act provides no other means 
. eae such tax and no reference is made for its collection.” Page 374 (148 

The court then refers to another act, which imposes a penalty for violation of 
section 30 by placing risks or policies of indemnity upon property in any other man- 
ner than through its regularly authorized agents, and justifying a revocation of the 
license for a period of not less than 90 days and that it shall not be reissued until 
it appears that there is complete compliance with the laws of the state governing 
such companies and until it has been shown that all taxes and penalties and expenses 
due thereunder have been paid. 

“It seems clear, therefore,” says the court (page 375 [148 N. E. 26]), “that this 
tax is levied as compensation for the privilege of continuing their business in the 
state. 

“While the act of 1919 [Laws 1919, p. 628] imposes an annual state tax equal 
to 2 per cent. on the gross amount of premiums received by any foreign insurance 
company during the preceding year, * * * that fact does not. show that the tax 
imposed on the business of fire insurance by section 30 is not likewise a tax for the 
privilege of doing business. The act of 1919 requires that the tax there levied be paid 
to the state. Section 30 requires that the tax be apportioned among the state and 
the different municipalities of the situs of the agency. A valid reason is seen for this 
distribution of the tax. The foreign fire insurance company takes its net proceeds 
largely from the vicinity of its agencies, and it-is but just that it return to the 
municipality in which its agency is located something in lieu of the taxes that would 
otherwise be realized from such net receipts as are taken away.” 

[9, 10] The view of the court seems to be that the constitutional necessity for 
equal application of the laws of the state to foreign and domestic corporations prop- 
erly engaged in business is avoided if only the state provides that failure to comply 
with the laws during the period or at the end of the period for which the license runs 
justifies a revocation of the license pending the period, or a refusal to grant a new li- 
cense for the following year. We do not think the state may thus relieve itself from 
granting the equal protection of its laws to a foreign company which has met the con- 
ditions precedent to its becoming a quasi domestic citizen. Of course at the end of the 
year for which the license has been granted, the state may in its discretion impose as 
condition precedent for a renewed license past compliance with its valid laws, but that does 
not enable the state to make past compliance with section 30 a condition precedent to a re- 
newal of the license, if as we find that section violates the Fourteenth Amendment, for, 
as already said, while a state may forbid a foreign corporation to do business within 
its jurisdiction, or to continue it, it may not do so by imposing on a corporation a 
sacrifice of its constitutional rights. We have said in Cheney Bros. Co. v. Massa- 
chusetts, 246 U. S. 147, 38 S. Ct. 295, 62 L. Ed. 632, and in Kansas City, etc., Rail- 
road Co. v. Stiles, 242 U. S. 111, 118, 37 S. Ct. 58, 61 L. Ed. 176, that a state does 
not surrender or abridge its power to change and revise its taxing system and tax 
rates by merely licensing or permitting a foreign corporation to engage in local 
business and acquire property within its limits, and that a state may impose a dif- 
ferent rate of taxation upon a foreign corporation for the privilege of doing business 
within the state than.it applies to its own corporations upon the franchise which the 
state grants them; but the decision in Southern Railway Co. v. Greene, supra, shows 
that this power to change the tax imposed on a foreign corporation as a condition 
for the license of continuing business is not unlimited, and that any attempt in a 
renewal to vary the terms of the original license which, however indirectly, enforces 
a new condition upon the corporation and involves a deprivation of its federal consti- 
tutional rights, cannot be effective. The state, in dealing with foreign corpora- 
tions, may properly and without discrimination as between them and domestic com- 
panies regulate the former by a provision that for a failure by them to comply with 
any valid law governing the conduct of their business in the state the license already 
granted may be revoked. That is a legitimate condition in the treatment of foreign 
companies which do not have property and home within the state. It is a police regu- 
lation. But the power thus to revoke a license for breach of a law can only be 
validly exercised, if the law be a constitutional one. By compliance with the valid 
conditions precedent, the foreign insurance company is put on a level with all other 
insurance companies of the same kind, domestic or foreign within the state, and tax 
laws made to apply after it has been so received into the state are to be considered 
laws enacted for the purpose of raising revenue for the state and must conform to 
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the equal protection clause of the Fourteenth Amendment. This conclusion is not 
only in accord with our previous decisions but is sustained by the reasoning in a 
satisfactory judgment of the Court of Errors and Appeals of New Jersey. Erie 
Railway Co. v. State, 31 N. J. Law, 534, 542, 543, 544, 86 Am. Dec. 226. 


[11] We thus reach the question whether a tax imposed upon foreign fire, marine, 
and inland navigation insurance companies on the net receipts of all their business, 
whether fire, marine, inland navigation, or other risks, is a denial of the equal protec- 
tion of the laws when domestic insurance companies pay no taxes on such net 
receipts. Under the previous decisions of the Supreme Court of Illinois, when the 
net receipts were treated as personal property and the assessment thereon as a 
personal property tax subjected to the same reductions for equalization and debasement, 
it might well have been said that there was no substantial inequality as between 
domestic corporations and foreign corporations, in that the net receipts were personal 
property acquired during the year and removed by foreign companies out of the 
state, and could be required justly to yield a tax fairly equivalent to that which the 
domestic companies would have to pay on all their personal property including their 
net receipts or what they were invested in. It was this view, doubtless, which led 
to the acquiescence by the state authorities and the foreign insurance companies in 
such a construction of section 30 and in the practice under it. But an occupation 
tax imposed upon 100 per cent. of the net receipts of foreign insurance companies 
admitted to do business in Illinois is a heavy discrimination in favor of domestic 
insurance companies of the same class and in the same business which pay only a 
tax on the assessment of personal property at a valuation reduced to one-half of 60 
per cent. of the full value of that property. It is a denial of the equal protection 
of the laws. Sunday Lake Iron Co. v. Wakefield, 247 U. S. 350, 352 353, 38 S. Ct. 
495, 62 L. Ed. 1154; Southern Ry. Co. v. Greene, 216 U. S. 400, 30 S. Ct. 287, 54 
L. Ed. 536, 17 Ann. Cas. 1247. Analogous cases are many. Cummins v. National 
Bank, 101 U. S. 153, 25 L. Ed. 903; Greene v. Louisville R. R. Co., 244 U. S. 499, 
S16, 37 3S. Gb. GFE OF Gs. Re 1280, Ann. Cas. 1917E. 88; Sioux City Bridge v. 
Dakota County, 260 U. S. 441, 445, 43 S. Ct. 190, 67 L. Ed. 340, 28 A. L. R. 979; 
Taylor v. L. & N. R. R., 88 F. 350, 31 C. C. A. 537; L. & N. R. R. v. Bosworth 
(D. C.) 209 F. 380, 452; Washington Water Power Co. v. Kootenai County (C. 
C. A.) 270 F. 369, 374. 


[12] One argument urged against our conclusion is that the relation of a foreign 
insurance company to the state which permits it to do business within its limits is 
contractual, and that by coming into the state and engaging in business on the condi- 
tions imposed it waives all constitutional restrictions and cannot object to a condition 
or law regulating its obligations even though as a statute operating in invitum it 
may be in conflict with constitutional limitations. This argument cannot prevail, 
in view of the decisions of this court in well-considered cases. Insurance Co. v. 
Morse, 20 Well. 445, 22 L. Ed. 365; Western Union Telegraph Co. v. Kansas, 216 
U. S. 1, 30 S. Ct. 190, 54 L. Ed. 355; Terral v. Burke Construction Co., 257 U. S. 
529, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. R. 186; Fidelity & Deposit Co. v. Tafoya, 
270 U. S. 426, 46 S. Ct. 331, 70 L. Ed. ——; Frost v. Railroad Commission, 46 
S. Ct. 605, 70 L. Ed. (June 7, 1926). 

The judgment of the Supreme Court of Illinois must be reversed, and the case 
remanded for further proceedings not inconsistent with this opinion. 


DUFFY v. MUTUAL BEN. LIFE INS. CO. 
(Argued Oct. 21, 22, 1926. Decided Nov. 29, 1926.) 
No. 108. 

47 Supreme Court Reporter 205. 

INTERNAL REVENUE—ACTUAL PAID-IN LEGAL RESERVE OF MU- 
TUAL INSURANCE COMPANY HELD “INVESTED CAPITAL,” FOR 
PURPOSE OF DETERMINING WAR EXCESS PROFITS TAX (REVE- 
NUE ACT OCT. 3, 1917, §§ 201, 203, 207 [a], BEING COMP. ST. §§ 6336%b, 
633634d, 63363¢h). 


The legal reserve of a mutual insurance company, required by state law to extent 
of actual cash paid in by members, held to constitute invested capital, within Revenue 
Act Oct. 3, 1917, § 207 (a), being Comp. St. § 63363¢h, in determining war excess 
profits tax under sections 201, 203 (Comp. St. §§ 63363¢b, 63363¢d). 

(For other cases see Internal Revenue, Dec. Dig. § 9[27]. 
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On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Third Circuit. 

Action by the Mutual Benefit Life Insurance Company against Charles V. 
Duffy, former Collector of Internal Revenue. Judgment for plaintiff (295 F. 881) 
was affirmed by the Circuit Court of Appeals (3 F.[2d] 1020), and defendant brings 
certiorari. Affirmed. 

_ The Attorney General, and Mr. Alfred A. Wheat, of Washington, D. C., for 
petitioner. 

Messrs. Charles E. Hughes, of New York City, and John O. H. Pitney, of 
Newark, N. J., for respondent. 

Mr. Justice SUTHERLAND delivered the opinion of the Court. 

This case arises under the Revenue Act of 1917, c. 63, 40 Stat. 300, 302-306, 
imposing upon every corporation, partnership and individual a war excess profits 
tax. The pertinent provisions of the act are as follows: 

“Sec. 201. That in addition to the taxes under existing law and under this act 
there shall be levied, assessed, collected, and paid for each taxable year upon the 
income of every corporation, partnership, or individual, a tax (hereinafter in this 
title referred to as the tax) equal to the following percentages of the net income: 

“Twenty per centum of the amount of the net income in excess of the deduc- 
tion (determined as hereinafter provided) and not in excess of fifteen per centum 
of the invested capital for the taxable year. * * * 

“Sec. 203. That for the purposes of this title the deduction shall be as follows, 
except as otherwise in this title provided— 

“(a) In the case of a domestic corporation, the sum of (1) an amount equal 
to the same percentage of the invested capital for the taxable year which the 
average amount of the annual net income of the trade or business during the prewar 
period was of the invested capital for the prewar period (but not less than seven or 
more than nine per centum of the invested capital for the taxable year), and (2) 
$3,000. * * * 

“Sec. 207. That as used in this title, the term ‘invested capital’ for any year 
means the average invested capital for the year, as defined and limited in this title, 
averaged monthly. 

“As used in this title ‘invested capital’ does not include stocks, bonds (other 
than obligations of the United States), or other assets, the income from which is 
not subject to the tax imposed by this title nor money or other property borrowed, 
and means, subject to the above limitations : 


“(a) In the case of a corporation or partnership: (1) Actual cash paid in, 
(2) the actual cash value of tangible property paid in other than cash, for stock 
or shares in such corporation or partnership, at the time of such payment (but in 
case such tangible property was paid in prior to January first, nineteen hundred and 
fourteen, the actual cash value of such property as of January first, nineteen 
hundred and fourteen, but in no case to exceed the par value of the original stock 
or shares specifically issued therefor), and (3) paid in or earned surplus and un- 
divided profits used or employed in the business, exclusive of undivided profits earned 
during the taxable year. * * *” Comp. St. §§ 63363¢b, 63363¢d, 63363¢h. 


By section 200 (Comp. St. § 63363éa) it is provided that the term “corporation” 
includes joint-stock companies or associations and insurance companies and we assume 
that this includes nonstock mutual insurance companies as well as those having 
capital stock. 

Respondent is a mutual company having no capital stock; and its policyholders 
constitute its members. Its business has always been conducted upon _ the “level 
premium plan,” under which the estimated annual cost of the insurance is averaged 
and the maximum annual contribution of each member is uniform throughout the 
life of the policy. The annual contributions during the early years of the policy are 
in excess of the natural premiums, and such excess premiums, augmented bu interest 
thereon, are held as a reserve to maintain th insurance in the later years. These 
contributions (or premiums), together with the increment derived from their 
investment, constitute the sole assets of the company. A more complete statement 
of the plan wikk be found in the opinion of the District Court in this case, 295 F. 
881, and cases cited in that opinion at page 883. a : 

The company is required by state laws, as a condition of continuing business, 
to maintain its assets at a sum not less than the amount of the “legal reserve 
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required by such laws. For the year 1917 the legal reserve amounted to something 
over $186,000,000. In addition to the legal reserve, the company maintained a second 
or “contingent reserve” as a margin of safety to meet contingencies. The two 
reserves are not segregated in any way or separately identified or invested. The 
funds therein, constituting the company’s entire assets, are invested in its office 
building and in’government bonds and other securities. The income resulting from 
the investments is returned for federal taxation and is taxed. For the year 1917 
the sum of the reserves was returned by the company as invested capital for that 
taxable year. The net income shown for the year was $1,808,339.33, upon which the 
company paid an income tax of $108,500.36, but no excess profits tax. The Com- 
missioner of Anternal Revenue amended the returns and, thereupon, levied an 
additional assessment against the company amounting to $83,779.70. This was ac- 
complished, so far as necessary to be now considered, by deducting from the amount 
of invested capital as returned the sum of $186,258,796, being the exact amount 
of the legal reserve, and reducing the company’s invested capital for the year to 
the sum of $14,719,043.76. It is agreed that if, instead of this latter sum, the com- 
pany’s invested capital had been computed at any sum in excess of $25,500,000, no 
war excess profits tax would have been due. 

The company paid the amount of the additional assessment under protest and 
brought this action to recover it. The collector moved to strike out the complaint 
as insufficient in law. “It was stupulated that the decision on the motion should 
be a final disposition of the controversy. The district court denied the motion and 
rendered judgment for the full amount with interest. 295 F. 881. The judgment 
was affirmed by the Circuit Court of Appeals. 3 F. (2d) 1020. 

The question for determination is whether the funds constituting the legal 
reserve, or sufficient thereof to make up as much as $25,500,000 when added to the 
amount allowed by the commissioner ,is investeds capital within the meaning of 
section 207 (a) of the Revenue Act. The contention of the collector is that under 
subdivisions (1) and (2), section 207 (a), invested capital must be either cash or 
tangible property paid in for stock or shares of the corporation, and inasmuch as 
the company has no capital represented by stock or shares, its legal reserve is not 
invested capital within the meaning -of those subdivisions; that the legal reserve is 
not surplus or undivided profits within the meaning of subdivision (3), because it 
is no more than the equivalent of the obligations of the company at the time under 
its policies of insurance. It is contended that the legal reserve represents a present 
existing liability ; and stress is put upon the fact that it is carried by the company on 
the liability side of its ledger. 

It appears from the complaint that the company has been in business since the 
year 1845. During that time the amount of its assets has increased, year by year, 
from about $20,000 in 1846 to over $200,000,000 in 1917, divided between the legal 
reserve and the contingent reserve, as already stated. The legal reserve includes 
$70,000,000 premiums theretofore paid and $116,000,000 earnings upon investments. 
The legal reserve, therefore, constitutes assets of a véry permanent character. 
Originally consisting of the contributions of members only, the earnings now make 
up considerably more than one-half of the whole. The contributions were made 
for, and have been tised to serve, the double purpose of protection and of investment. 
These assets, thus constituted, have never represented indebtedness any more than 
the capital of a stock corporation subscribed by its stockholders represents indebted- 
ness. Until the maturity of a policy, the policyholder is simply a member of the 
corporation, with no present enforceable right against the assets. Upon the maturity 
of the policy he becomes a creditor with an enforceable right. Then for the first 
time there is a nindebtedness. See Mayer v. Attorney General, 32 N. J. Eq. 815, 
820-822. In the meantime, each member bears a relation to the mutual company 
analogous to that which a stockholder bears to the jointstock company in which he 
holds stock. In either case, the title to the assets is in the corporation and not in 
the members or stockholder. 

True, the amount of the reserve is carried on the books as a liability, but only 
as the capital stock of a stock corporation is carried on its books as a liability. In 
both instances, it is a form of bookkeeping to balance assets, which in the one case 
is contributed by the members, and in the other by the stockholders. If section 
207 (a) subdivisions (1) and (2) had defined invested capital as “actual cash paid 
in,” without more, it probably would not be doubted that the part of the legal 
reserve derived from premiums would be included. The doubt results from the use 





368 The Insurance Law Journal, Vol. 68 {Feb., 1927 


of the additional words “for stock or shares in such corporation or partnership.” 
The collector says these words qualify the phrase “(1) actual cash paid in” as well 
as the phrase which they immediately follow, “(2) the actual cash value of tangible 
property paid in.” For present purposes we shall assume this to be so—although 
there is a plausible argument on the other side to the contrary—and consider the 
case accordingly. The mutual company is not a stock company, and the word “stock” 
may be put aside as having no application to it. It is clear that since the word 
“stock” does not describe interests in partnerships, included expressly along with 
corporations in the same paragraph, the word “shares” must be held to do so. And 
if that word is broad enough to include partnership interests, it is broad enough to 
include the interest held by members in non-stock corporations. ‘ 


To hold the contrary would be to so limit the application of subdivisions (1) 
and (2) of section 207 (a) as altogether to exclude therefrom those corporations 
which have no capital stock. We canot suppose that Congress intended such a result; 
but must conclude that it used the word “stock” as appropriate in the case of stock 
corporations and the word “shares” as appropriate in the case of partnerships and 
non-stock corporations. Such an interpretation does no violence to the ordinary 
meaning of the word, for while it is entirely proper to speak of “stock” as “shares” 
it is equally proper to designate the several interests in a common fund as “shares.” 
To the extent of $70,000,000 the legal reserve consisted of “‘actual cash paid in” by 
the members. These payments were intended for investntent, and were invested, 
to increase the resources of the company and thereby reduce the cost of the insurance; 
and it requires no stretch of the realities to say that, within the meaning of sub- 
divisions (1) and (2), section 207 (a), the fund which they created is invested 
capital. This is enough to relieve the company from the payment of any war excess 
profits tax, and it is unnecessary to inquire whether the remaining $116,000,000 is 
to be regarded as earned surplus under subdivision (3). 


Judgment affirmed. 


BEHRE et at. v. ANCHOR INS. CO. OF NEW YORK. 
(Circuit Court of Appeals, Second Circuit. November 1, 1926.) 
No. 42. 
15 Federal Reporter (2d) 380 
1. INSURANCE 

Asignment by German firm of all rights in United States insurance agency held, 
under evidence, not to have been entered into merely as a sham during the war period, 
so as to be avoided to enable assignors to recover funds seized by Alien Property 
Custodian, under Trading with the Enemy Act Oct. 6, 1917 (Comp. St. § 3115Y%a 
et seq.), and subsequently paid to successor of insurance company. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Suit by Ernst Behre and others to recover from the Anchor Insurance Company 
of New York commissions due them as agents in the defendant’s insurance busi- 
ness, and to pay over to them such moneys as were seized and paid over to it by the 
Alien Property Custodian. Judgment for defendant. Plaintiffs appeal. Affirmed. 

William B. Devoe, of New York City (Hartwell Cabell and Milton B. Ignatius, 
both of New York City, of counsel), for appellants. 

Barker, Donahue, Anderson & Wylie, of New York City (Paul Bonynge and 
Wendell P. Barker, both of New York City, of counsel), for appellee. 

Before Manton, Hand, and Mac, Circuit Judges. 


Manton, Circuit Judge. This suit in equity by the appellants, German citizens, 
seeks to recover for alleged performance of an agency contract of insurance in the 
United States. The Jakor Insurance Company, of Moscow, Russia, had an af 
surance business in the United States prior to the war. On October 30, 1908, i 
contracted with H. Mutzenbecher, Jr., a copartnership, to act as its agent in its 


United States business. By the terms of this agreement the firm was granted ex- 
clusive representation with the companies domiciled in the United States, and it was 
to receive 3% per cent. of the net premiums, plus a contingent share in the annual 
net profits. The action is to recover for commissions earned and held in a reserve 
fund, which was afterwards seized by the Alien Property Custodian and later paid 
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to the appellee. The equitable relief sought is predicated upon the theory that an 
accounting should be had and that the examination of a long account is involved. 

The theory of the claim, as alleged in the bill of complaint, is that the appellants 
were employed by the Jakor Company to transact for it and in its name insurance 
business with various companies outside of Russia. It alleges that Mutzenbecher & 
Ballard, a New York Corporation, was its subagent in the United States; that full 
commissions were paid by the Jakor Company to the appellants up to the beginning 
of the World War, and thereafter such commissions were paid by deducting the same 
from the American premium collections, and that such deductions did not equal the 
full amount of the earned commissions; that after the passage of the Trading with 
the Enemy Act of October 6, 1917 (Comp. St. § 3115%4a et seq.), there were further 
accumulations in favor of the appellants, which were under the control of the Jakor 
Company and Mutzenbecher & Ballard.. They alleged the performance of the contract 
on the part of the appellants, except as to maping and retrocessions at the close of 
the year 1917, and rendering accounts, the performance of which conditions was 
waived and excused by the Jakor Company, and is claimed to have been accomplished 
through Mutzenbecher & Ballard. The amount sued for is $213,800. The other 
relief sought is for an accounting of commissions earned since 1914 ahd in the future. 
The — allegations of the bill of complaint are put in issue by the denial of the 
appellee. 

In February, 1922, the appellee purchased the American branch and assets of the 
Jakor Company for a sufficient consideration and it has succeeded to the rights and 
obligations of that company. The corporation Mutzenbecher & Ballard was organized 
solely for the purpose of taking over the management of this United States. agency. 
The German firm of H. Mutzenbecher, Jr., owned 80 per cent. of the stock of 
Mutzenbecher & Ballard and nominated and controlled four out of five directors. 
Ballard owned 20 per cent. of the stock and was a director. At first, the 3% per cent. 
commission was paid direct from Moscow to H. Mutzenbecher, Jr., in Hamburg, 
Germany, and H. Mutzenbecher, Jr., in turn paid 34 per cent. plus expenses to Mut- 
zenbecher & Ballard. The Jakor Company was not a party to the details of this 
agency contract. For six years after 1908, when these relations were first established 
with H. Mutzenbecher, Jr., it did an extensive business in fire insurance in the 
United States. When the World War broke out in 1914, remittances and com- 
missions from the Moscow office to H. Mutzenbecher, Jr., in Germany ceased. During 
the early years of the war, the effectiveness of the British blockade and censorship 
led to the inauguration of a clandestine correspondence through one Paul Clausen, 
a neutral agent in Copenhagen. The declaration of war between Russia and Germany, 
if it did not, in law, end the contractual relations between the subjects of those 
countries, made it difficult and embarrassing for commercial transactions between 
nationals of those belligerents to be carried out. In the fall of 1915, the officials of 
the Jakor Company determined that further representation of the company by a 
German firm was undesirable, and it was proposed that the contract between H. 
Mutzenbecher, Jr., and the Jakor Company be assigned to Mutzenbecher & Ballard. 
This was done under an instrument dated November 23-December 5, 1915, and became 
effective January 1, 1916. It was signed by H. Mutzenbecher, Jr., two directors 
of the Jakor Company, and by Mutzenbecher & Ballard, acting through Mr. Behre, 
its vice president. It reads as follows: 

“We, the undersigned, the Jakor Insurance Company ,of Moscow, parties of the 
first part, and the firm of H. Mutzenbecher, Jr., of Hamburg, parties of the second 
part, mutually consent to transfer all powers, obligations, and rights contained in 
our United States agency agreement, signed in Moscow, the 17/30 October, 1908, 
to the firm of Messrs. Mutzenbecher & Ballard, Inc., 80 Maiden Lane, New York, 
which firm agrees to fulfill such engagements as formerly undertaken by Messrs. 
Mutzenbecher, Jr., of Hamburg. This alteration is to take place on and after the 
Ist of January, 1916, new style.” ‘ 

[1] It is conceded by the appellants that, if this assignment was genuine and valid, 
it is an answer to the claims advanced in this suit. The agreement is attacked upon the 
ground that it was a sham, and executed by all for the purpose of deceiving the 
Russian authorities, and was not intended to have binding effect. Upon the other 
hand, the appellee asserts it was in all respects a bona fide assignment; that there 
was no intent or purpose to decive; that the parties acted under its binding terms 
in their business relations thereafter. 

Supporting this claim that the addendum was colorable only, one of the appellants 
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testified that his partner, since deceased, representing H. Mutzenbecher, Jr., had told 
him that he interviewed a Mr. Brown, who was the manager of the foreign depart- 
ment of the Jakor Company at Copenhagen, in January, 1916, and that he asked Mr. 
Brown for information as to the meaning of the letters regarding the agency con- 
tract and the addendum. Brown answered that there would be no change in the re- 
lations between the Jakor Company and the Mutzenbecher firm, bu that, because of the 
new Russian law about trading with the enemy, the Jakor Company would like to have 
the addendum signed, and that the old relations between the Jakor Company and H. 
Mutzenbecher, Jr., would always remain. Brown was not called as a witness by either 
side. This testimony was admitted below, with a statement that it was incompetnet, 
as it was. But this, together with the letters offered, which passed between the ap- 
pellants and the Jakor Company subsequent to January 1, 1916, showing a continued 
business relationship between the appellants and Mutzenbecher & Ballard, are said 
to be sufficient in bearing the burden of establishing that the assignment of the con- 
tract referred to was colorable only. 


The letters passing between the Jakor Company’s agent at Petrograd and H. 
Mutzenbecher, Jr., are referred to by the appellants, and it is urged they contain 
admissions or intimations that the transaction was colorable only. They were not 
binding upon the Jakor Company. Indeed, on November 16, 1916, H. Mutzenbecher, 
Jr., wrote in reply to one of these letters that they wished to advise the Petrograd 
agents that H. Mutzenbecher, Jr., consented to the assignment of the agency con- 
tract with Jakor & Co. for the American business to the firm of Mutzenbecher & 
Ballard, and said: “I assume it is understood that after the matter is settled in this 

_way that Jakor will not proceed to a cancellation of the agreement, or other- 
wise this assignment will have no sense.” This indicated a recognition that there 
would be a cancellation of the contract, and a willingness, under the circumstances, 
to consent thereto, without any assurance from Jakor that the whole agreement was 
a mere pretense. 

The Itters written subsequent to January 1, 1916, in substance told that Mut- 
zenbecher & Ballard, Inc., was the agent for the appellants, and the communications 
passing between the two had little binding effect upon the appellee. There was 
reason why such correspondence should take place between H. Mutzenbecher, Jr., 
and Mutzenbecher & Ballard, Inc., because of their relation as principal and agent. 
The assignment of the agency contract to Mutzenbecher & Ballard, Inc., did not alter 
this relationship, or the right of H. Mutzenbecher, Jr., as a stockholder, or other parties 
as directors of Mutzenbecher & Ballard, Inc., to participate in the earnings. Corres- 
pondence between them on their business was to be expected. On January 12, 1916, H. 
Mutzenbecher, Jr., wrote to Ballard, through Paul Clausen, apprising the latter 
of the transfer of the agency in unmistakable terms. The letters which passed be- 
tween Jakor & Co., and Clausen after January 1, 1916, were few in number and are 
of little importance. But these claims are fully answered by the evidence in this 
record, from which the following facts are clearly established: 

A few days after the effective date of the assignment to Mutzenbecher & Ballard, 
Inc., a British subject was elected general manager of Jakor & Co., and instructions 
were given at a meeting of the directors to discontinue enemy dealings. On February 
2, 1916, Jakor & Co., wrote Mutzenbecher & Ballard, directing it to deduct com- 
missions of 4 per cent. and remit one-fourth to the home office in Moscow. The 
agents’ compensation was thus reduced to 3 per cent., and in explanation it was said 

that certain statistical work theretofore done -by Mutzenbecher, Jr., in Hamburg 
would no longer be performed there, and the reduction in compensation would be 
fair. All business thereafter, it was agreed, would be centralized in one office. By 
letter and cable the New York office was enjoined from making payments to Clausen 
in Copenhagen on account of H. Mutzenbecher, Jr. Mutzenbecher & Ballard com- 
plied with these demands, and no subsequent payments were made to H. Mutzen- 
becher, Jr., except one made by mistake. 

In July, 1916, Mutzenbecher & Ballard wrote Jakor & Co., stating that the con- 
ditions of the agency business would not warrant a deduction as large as 4 per cent., 
and they were accordingly charging but 3% per cent., this being the substantial 
equivalent of the interest of the American investments of the company, and that of 
such deduction 2% per cent. was to be kept as their own compensation and the re- 
maining 5/6 per cent. was to be returned to the home office. This agreement con- 
tinued in force until July, 1917, when Jakor & Co. instructed its agents to discontinue 
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further remittances to the home office, owing to the decline of the ruble, and to 
accumulate this 5/6 per cent. in New York. It also appears that, at the outbreak 
of the World War, the New York Insurance department forbade all home office re-. 
mittances, and there was therefore no method by which Jakor & Co. could obtain 
moneys from the American branch. The record discloses that, prior to the exe- 
cution of the contract between Jakor & Co. and H. Mutzenbecher, Jr., there was con- 
siderable correspondence between the parties as the necessities of business required. 
After January, 1916, this correspondence was insignificant. But there was some 
referred to above between H. Mutzenbecher, Jr., and Mutzenbecher & Ballard. 

In October, 1916, by the Imperial Russian ukase, all existing contracts between 
Russian nationals and enemies of that country were abrogated, and penalties were 
imposed for violations of the law. On October 6, 1917, the Trading with the Enemy 
Act was passed in the United States. That enactment caused investigation to be 
made by the Alien Property Custodian as to the enemy-owned stock in Mutzenbecher 
& Ballard, and eventually this stock was seized. Thereafter the firm name of Mut- 
zenbecher & Ballard was changed to Sumner Ballard & Co., Inc. After an exam- 
ination of the books and correspondence of Sumner Ballard & Co., Inc., by the Alien 
Property Custodian, wherein it appeared that Sumner Ballard & Co., Inc., were 
charging the American premium collections with a commission of 3%. per cent., of 
which it was retaining 2!%4 per cent, and setting up five-sixths of 1 per cent. as a 
reserve for Jakor & Co., he seized the 6/6 per cent., on the theory that it was a mere 
method of deception, and that in truth and fact this reserve was being accumulated 
for the benefit of H. Mutzenbecher, Jr. He also determined that Sumner Ballard 
& Co., Inc., must charge the Jakor Company business an additional 1/6 per cent. 
retroactive to January 1, 1916, and required the payment of this additional sum to 
him. 

The contract in suit was seized June 27, 1919. Thereafter the Jakor Company 
was licensed to transact business as a foreign insurance company in this country 
upon showing its immunity from enemy contact. In March, 1919, the Jakor Com- 
pany canceled the agency contract of Sumner Ballard & Co., Inc., and ordered the 
corporation to turn over the business and records of the American branch of Jakor & 
Co. to another insurance agency corporation. In July, 1920, Sumner Ballard & Co. 
instituted a suit against Jakor & Co. for commissions alleged to be due at the rate of 
3% per cent. This suit was settled by the payment of $13,000 to it by Jakor & Co. 
and a general release given therefor. 

After claims were presented against the Alien Property Custodian, and after 
due consideration had thereon, on recommendation of the Attorney General, the re- 
serve thus accumulated was paid to the appellee as successor in interest of Jakor & 
Co. On the occasion of the presentation of this claim, H. Mutzenbecher, Jr., 
signed a statement which was filed with the United States Treasury Department, 
upholding as bona fide the assignment of November’ 23-December 6, 1916. From time 
to time the controlling interest, or at least the management, of Jakor & Co. changed. 
At first it was the hands of a Eritish subject, next a Russian subject, and then a 
Norwegian subject. Each of these was pro-ally and gave directions that the business 
relations with the German firm should be severed. All the business done by them 
was through the American agency of Mutzenbecher & Ballard. The Russian govern- 
ment made its decree forbidding commercial intercourse, and there was every reason 
to expect that the Russian corporation would not violate the law of that country. 
This government, after investigation, became satisfied that Jakor & Co. was free 
from enemy connections, and issued a license for it to do business in the United 
States. On September 21, 1918, Sumner Ballard & Co., Inc., wrote to the Alien 
Property Custodian as to this reserve fund, saying that this fund was the property of 
the Jakor Insurance Company and not the property of an enemy company. They also 
stated that they had received a letter from the representative of H. Mutzenbecher, 
Jr., disclaiming knowledge of the purpose of the reserve. 

[2, 3] These facts, which we think abundantly established by the evidence, 
completely answer the contention that the assignment was entered into merely for the 
purpose of deception, and may now be voided by the appellants in their endeavor 
to recover this reserve fund. Where the instrument brought into question is susceptible 
of an interpretation of a lawful, binding and effective contract, such a construction 
will be preferred to an interpretation that it is not binding and unlawful. Hobbs 
v. McLean, 117 U. S. 576, 6 S. Ct. 870, 29 L. Ed. 940; D. L. & W. R. Co. v. Kutter, 
147 F. 62, 77,_C. C. A. 315. The assignment is unambiguous in phrase and regular 
upon its face, and the appellants, in attempting to destroy its effective terms, must 
do so bearing the burden by clear, positive, and convincing evidence. Howland v. 
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Blake, 97 U. S. 624, 24 L. Ed. 1027; Moore v. Crawford, 130 U. S. 122, 9 S. Ct. 
447, 32 L. Ed. 878; Burke v. Dulaney, 153 U. S. 228, 14 S. Ct. 816, 38 L. Ed. 698. 
In this it has failed. 
In Second Russian Ins. Co. v. Miller (C. C. A.) 297 F. 404, we considered a trans- 
eaction of this kind, but held it to be a sham and fraud. The evidence strongly per- 
suaded us to that result. It differs materially in its convincing proof from this case. 
Other defenses to appellant’s recovery are presented, but, since we have con- 
cluded there was a bona fide assignment of the agency contract to Mutzenbecher & 
Ballard, it is unnecessary to consider them. 


Order affirmed. 
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NORTHWESTERN MUT. LIFE INS. CO. v. WIGGINS. 
(Circuit Court of Appeals, Ninth Circuit. November 1, 1926.) 
No. 4934. 
15 Federal Reporter (2d) 646 
1. INSURANCE—INSURER MUST SHOW THAT CATEGORICAL AN- 
SWERS AS TO HEALTH WERE KNOWINGLY FALSE, TO AVOID 
RISK OR CANCEL LIFE POLICY. 


Insurer must show that categorical answers as to health were false, and known 
to be false by insured, to avoid risk or cancel life policy, since it is assumed that 
such answers, if true, gave all information required. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 


2. INSURANCE—“GOOD HEALTH,” “ILLNESS,” AND “DISEASE” MUST 
BE CONSIDERED, IN APPLICATION FOR INSURANCE, IN LIGHT 
OF INSURED’S UNDERSTANDING IN CONNECTION WITH WHICH 
SUCH TERMS ARE EMPLOYED IN EXAMINATION. 

“Good health,” “illness,” and “disease” must be considered, in application for 
insurance, in light of insureds understanding in connection with which such terms are 
employed in examination, and not in light of scientific technical definitions. 

(For other cases, see Insurance, Dec. Dig. § 291[5].) 


3. INSURANCE—INSURER HELD NOT TO HAVE SUSTAINED BURDEN 
OF SHOWING THAT ANSWERS AS TO HEALTH OF INSURED, 
AFFLICTED WITH MYELOGENOUS LEUKEMIA, WERE KNOW- 
INGLY FALSE. 

Insurer held not to have sustained burden of showing that insured’s answers that 
health was good were knowingly false, though he was afflicted with myelogenous 
leukemia, where doctors had not told him nature of truoble. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

4. INSURANCE—‘SICKNESS.” 

“Sickness” is condition interferring with usual avocations. 

(For other cases, see Insurance, Dec. Dig. § 291[6].) 

5. INSURANCE. 

Answers as to health, in application for insurance, held not warranties. 


(For other cases, see Insurance, Dec. Dig., § 265.) 
6. INSURANCE. 
Answers as to health, in application for insurance, are presumed to be true. 


(For other cases see Insurance, Dec. Dig., § 646[3]). 


7. INSURANCE. ’ 
Fraud is never presumed in answers as to health in application for.life insurance. 


(For other cases see Insurance, Dec. Dig., § 646[3]). ffl 


Appeal from the District Court of the United States for the District of Oregon; 
Robert S. Bean, Judge. 

Suit by the Northwestern Mutual Life Insurance Company against Marion 
Wiggins, individually and as executrix and trustee under the will of W. B. Wiggins, 
deceased. From a judgment of dismissal, plaintiff appeals. Affirmed. 

Charles H. Carey, James B. Kerr, and Charles A. Hart, all of Portland, Ore., 
for appellant. 

Sidney J. Graham and Roy F. Shields, both of Portland, Ore., for appellee. 

Before Gilbert and Rudkin, Circuit Judges, and Neterer District Judge. 

Neterer, District Judge. Plaintiff by suit in equity seeks to cancel an insurance 
policy issued by it March 19, 1924, on the life of William B. Wiggins, on the ground 
that material false statements were knowingly made by him as to the condition of 
his health. The trial court found against the plaintiff and dismissed the suit. Re- 
versal is sought. Among others, the foregoing answers appear: 

“10. (a) When were you last confined to the house by illness? How long? 
What nature? A. Never was, that I remember. (b) When did you last consult a 
physician, and for what? A. 1924—two weeks ago—for general examination. (c) 
Have you fully recovered and are you now in good health? A. Yes. (d) Give 
name and address of the physician who attended you. A. Dr. A. W. Baird. (e) 
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Give name and address of your usual medical attendant. A. Same. (f) Are you 
willing that your physician be consulted in regard to your health? A. Yes. 

“11. Have you had any illness, disease, or accident during the past ten years not 
mentioned above? A. No.” 

_ , “18. Have you had since childhood any chronic or constitutional disease or severe 
injury not fully set forth above? A. No.” 

It is asserted by appellant that the answers to subdivision (c), question 10, and 
to question 11, and to question 18, were untrue, and known to be untrue by the in- 
sured; that insured was at the time, and had been for several years, afflicted with 
myelogenous leukemia, a fatal disease, which caused his death. The insured died 
— 4, 1924. The trial court found, and this is fully sustained by the record, 
that: 

“About four years prior to the date of his application, he (the insured) had some 
teeth extracted, and bled profusely, and upon examination of his blood by Dr. Baird, 
his family physician, it was ascertained that he was afflicted with the disease alluded 
to. Dr. Baird thereafter treated him for some time, and in July, 1922, advised him 
to take X-ray treatments from Dr. Walker. Dr. Walker gave him 51 treatments 
from July 15, 1922, until June 23, 1923, and 4 treatments in September of that year, 
and 3 in February, 1924. During all of this time he reported to Dr. Baird as often 
as once every two weeks to have an examination of his blood. Neither physician 
ever disclosed to him the nature or character of his trouble, but made every effort 
to keep such knowledge from him. They frequently, however, discussed with him 
his blood count, and Dr. Baird at one time told him that he had anemia, and prob- 
ably used the word ‘chronic’ in discussing the matter with him.” 

[1] The insured made categorical answer to all questions. It must be assumed 
that such answers, if true, gave all information required to determine acceptance of 
the risk, and to avoid the risk or cancel the policy it must be shown that the answers 
were false and known to be false by the insured. Massachusetts Bonding & Ins. Co. 
v. Duncan, 166 Ky. 515, 179 S. W. 472. 

[2, 3] Did the insured have knowledge of serious impairment of health? He 
knew he had “chronic anemia; that is, it had continued for some time. “Good health,” 
“illness,” and “disease” must be considered, in an application for insurance, not in the 
light of scientific technical definitions, but in the light of the insured’s understanding 
in connection with which the terms are employed in the examination. The most specific 
information that he had was that he had-an impoverishment of the blood, or “thin- 
ness of the blood.” This condition, the record discloses, may be occasioned by 
hemorrhage. In the insured’s case the inception of condition to insured’s mind was 
the extraction of teeth, which was no accident, and the physicians studiously kept 
from him his true condition. His condition did not interfere with his usual avoca- 
tion. No indispisition of health had interrupted his daily attention to business 
except a day or two for cold. He did not complain to his family nor to any one 
with whom he came in contact. His family believed him in good health. : 

[4] Sickness is a condition interfering with the usual avocation. Manhattan Life 
Ins. Co. v. Francisco, 84 U. S. (17 Wall.) 672, 21 L. Ed. 698. He took on new re- 
sponsibilities, by increasing his interest in business many thousand dollars. He was 
active and energetic. He was a layman, and, while he may have been conscious of 
a weakened condition of the body, perhaps from the loss of blood from the cavities 
of the extracted teeth, the proof does not establish such fact, nor that he knew he 
had a disease which tended to weaken or to undermine his constitution. Manu- 
facturers’ Accident Indemnity Co. v. Dorgan, 58 F. 945, 7 C. C. A. 581, 22 L. R. A. 
620. He looked well; the examining physician believed him a good risk. 

[5-8] His ignorance of affliction by disease or impairment of health is empha- 
sized by the fact that he did not make his will until a month before his death. His 
answers were not warranties (Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 
36 S. Ct. 676, 60 L. Ed. 1202), and are presumed to be true (14 R. C. L. p. 1343). 
Fraud is never presumed, and to cancel the policy the burden is on the complainant 
to show that the answers were false by clear, cogent, convincing, and certain proof. 
Atlantic Co. v. James, 94 U. S. 207, 24 L. Ed. 112; Guaranty Life Ins. Co. v. Frum- 
son (Mo. Sup.) 236 S. W. 310. ; : } 

[9] The explanation of Dr. Baird to the telephonic conversation between him and 
the complainant’s medical examiner we believe with the trial court to be the more 
convincing. But in view of the Oregon law, which provides: “* * * All state- 
ments made by the insured shall, in the absence of fraud, be deemed representations 
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and not warranties, and that no such statement or statements shall be used in defense 
of a claim under the policy unless contained in a written application and unless a 
copy of such statement or statements be indorsed upon or attached to the policy 
when issued” (Or. L. § 6426)—is not material, since not in writing and attached 
to the policy. We believe with the trial court that the plaintiff did not sustain the 
burden imposed by law. Moulor v. American Life Ins. Co., 111 U. S. 335, 4 S. Ct. 
466, 28 L. Ed. 447; Mutual Life Ins. Co. v. Hurni Packing Co., 260 F. 641, 171 
C. C. A. 405; New York Life Ins. Co. v. Moats, 207 F. 481, 125 C. C. A. 143. 
The judgment is affirmed. 


PENN MUT. LIFE INS. CO. OF PHILADELPHIA v. MILLER. 
(Circuit Court of Appeals, Second Circuit. December 6, 1926.) 
16 Federal Reporter (2d) 13 
INSURANCE—WHERE LAST OF 31 DAYS OF “GRACE” FOR PAYMENT 

OF INSURANCE PREMIUM FELL ON SUNDAY, PREMIUM HELD 

PAYABLE ON FOLLOWING DAY. 

Where life insurance policy provided for 31 days of “grace” for payment of 
premiums, and last day of grace fell on Sunday, held, that payment could be made 
on following day: 31-day period being contractual, and not in fact matter of grace. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 

In Error to the District Court of the United States for the Southern District 
of New York. 

Action by Miriam G. Miller, against the Penn Mutual Life Insurance Company 
of Philadelphia. Judgment for plaintiff, and defendant brings error. Affirmed. 

Winthrop & Stimson, of New York City (Allen T. Klots and Arthur E. 
Pettit, both of New York City, of counsel), for plaintiff in error. 

Wilber, Norman & Kahn, of New York City (Mark W. Norman, of New York 
City, of counsel), for defendant in error. ‘ 

Before Hough, Hand, and Mack, Circuit Judges. 

Mack, Circuit Judge. This writ of error is brought to reverse a judgment for 
the face amount, with interest, of five policies, of $25,000 each, of insurance issued 
by plaintiff in error (hereinafter called defendant) on the life of Arthur Miller, 
and payable to defendant in error (hereinafter called plaintiff), his wife. 

The policies are dated the 29th day of October, 1923; premiums are payable 
quarter-annually in advance. Each policy contains the following clause: 

“II. Grace in Payment of Premiums. A grace of thirty-one days, during which 
this policy shall remain in force, will be granted for the payment of premiums or 
regular installments thereof, after the first. If the death of the insured occur during 
the days of grace, the sum necessary to complete payment of premiums for the then 
current policy year will be deducted from the amount payable hereunder.” 

Five quarter-annual premiums have been paid; the due date of the sixth, if we 
disregard the quoted clause of the policy, was January 29, 1925, before 3 p. m. The 
insured committed suicide on March 2, 1925. The verdict of the jury has determined 
that death occurred before 3 p. m. of that date. 

The only kuestion presented for our consideration on this writ of error is 
whether under the true construction of the contract of insurance, the time for pay- 
ment of the sixth quarterly premium expired at 3 p. m. of March 2, 1925, or of March 
1, 1925. The question arises, because March 1, 1925, wasa Sunday. 

These policies were unilateral obligations. Their continuance in full force, 
subject to certan provisions, applicable only after three years’ premiums had been paid, 
was expressly conditioned upon prompt payment of the premium pursuant to the 
terms of the contract. Each premium is payable in advance. It is the consideration 
for the three months’ insurance; there is, however, no obligation upon the insured 
to continue his payments, and if, until three years’ premiums have been paid, he fails 
promptly to make his payment, the obligation of the insurer immediately ceases, He 
has obtained all that he has ever paid for during that time, namely, the insurance pro- 
tection for the successive periods of three months, wth the right by paying again 
to continue the policy in force. P 

But the so-called grace clause changes the conditions as to the time of the 
quarterly payments. It in fact grants to the insured a credit. He is not thereby 
obligated to. make the payment at the end of that period; he could not be sued 
therefor; the contract is still unilateral not bilateral. Notwithstanding, however, the 
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fact that the insurance period for which payment has been made has expired, and the 
uncertamty as to whether payment will thereafter be made for the new period, by 
virtue of the contract the insurance is nevertheless continued in force. If by reason 
of death before the payment of the premium, the policy should mature, the company 
is no worse off than if the premium had been paid in advance, inasmuch as, under the 
terms of the clause hereinabove quoted, it may deduct the entire year’s premium from 
the face of the policy. If, however, the policy does not mature, and the premium is 
not paid within the credit period, the company will have carried the risk during that 
credit period of 31 days without any payment therefor. 

This analysis of the situation does not, however, seem to throw any light on the 
exact situation before us. It is urged, on the one hand, that the 31 days are true days 
of grace; that they have grown out of a more or less general custom of the insurance 
companies not to be absolutely strict in requiring the prompt performance of the 
conditions; and that, just like the days of grace in commercial paper, they have 
gradually become a legal right, in many states fixed by statute, and sometimes fixed 
or extended beyond the statute period which is often 30 days, by the contract. It is 
urged that, because of this analogy, the rule applicable to days of grace in commercial 
paper should be applied; that is, that if the last day of grace falls on a Sunday, 
payment must be made on the preceding business day. 

It is contended, on the other hand, that days of grace in commercial paper 
originated and developed as a uniform custom; that under that custom payment was 
due on the preceding day, if the last day of grace fell on Sunday; that, when the 
custom was incorporated into the law, it was the custom as so established that was 
so incorporated. But the analogy is denied, because there was no uniform custom of 
insurance companies as to extending the time of payment of premiums; the right to 
the extension was strictly statutory or contractual, and, when contractual, as in this 
case, it made the condition of the continuance of the insurance payment, not on the 
date of the policy and quarterly thereafter, but 31 days after each quarterly pay- 
ment would otherwise have to be made. 

It is, however, contended that as, concededly, if there had been no contractual 
extension the time for payment would be Monday if the fixed date fell on a Sunday, 
so, too, if the new contractual date, namely, 31 days after the specified date, falls on 
a Sunday, payment need not be made until Monday. In our judgment the latter 
contention is sound. Although denominated days of grace, the 3l-day period is in 
no sense a matter of grace. It is just as much an essential part of the contractual 
terms as the nonforfeiture provision applicable after three years’ premiums have been 
paid. It amounts to an agreement to carry the risk during the extended time in con- 
sideration of the premiums theretofore paid, and in the hope and with the incentive 
that, if the policy does not mature in the meantime, the premiums will be kept up. 
We see no reason for so construing this clause as to shorten this contractual period 
to 30 days, if the thirty-first day is on a Sunday; the language is chosen by the 
insurer; if it desired to shorten the period in such an event it could have provided 
therefor by express words. 

Hixenbaugh v. Union Central Life Ins. Co., 219 Ill. App..534, is contrary to 
our conclusions; the case therein relied upon, AEtna Lfe Insurance Co. vy. Wimberly, 
102 Tex. 46, 102 S. W. 1038, 23 L. R. A. (N. S.) 759, 132 Am. St. Rep. 852, would 
seem rather to support the conclusion reached by us. In that case the anniversary 
of the date of issue of the policy fell on a Sunday. The question for determination 
was whether the 30 days of grace provided for in the contract would begin on 
Monday or would begin on Sunday. The court held that they would begin on 
Sunday, notwithstanding the concession that, if there had been no days of grace 
contracted for, the day of payment would not have expired until Monday. 

The sound basis of this decision is that the 30 days are merely an extended part 
of the entire period, that the Sunday in question is in truth an intermediate Sunday, 
and not the Sunday of maturity, and that therefore, in accordance with general 
principles, it is not an excluded day. If the 30 days there, or the 31 days here, were 
in truth days of grace, it would seem that they ought to begin to run from the day 
of actual legal maturity; that is, the Monday. : 

Bohles v. Prudential Insurance Co., 84 N. J. Law, 315, 86 A. 438, and Lightner 
y. Prudential Insurance Co., 97 Kan. 97, 99, 154 P. 227, are fully in accord with the 
conclusions reached by us. . 

Judgment affirmed. 

WALLACE v. W. B. FOLMAR & SONS. (4 Div. 284.) © 
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(Supreme Court of Alabama. June 10, 1926. Rehearing Granted Nov. 11, 1926.) 
110 Southern Reporter 402. 

4. INSURANCE—EVIDENCE OF AGENT’S REMITTANCE TO INSURER 
OF PREMIUMS, FOR WHICH NOTE SUED ON WAS GIVEN, HELD 
ae TO DISPROVE PLEA OF FAILURE OF CONSIDERA- 
In agent’s suit on note for insurance premium, defended on ground of failure of 

consideration, evidence that agent remitted premium to insurer and receipt therefor 

held properly admitted. 
(For other cases see Insurance, Dec. Dig., § 188[2].) 


6. INSURANCE—APPLICATION FILLED IN BY INSURANCE AGENT 
HELD ADMISSIBLE, IN SUIT ON PREMIUM NOTE, TO CONTRA- 
ee DENYING THAT SUCH APPLICATION WAS 
Application for insurance, filled out by agent in pencil to be copied in blank 

signed by defendant, was admissible in suit on note for insurance premium, to cor- 

roborate insurance agent and to contradict defendant denying that such application 
was made and claiming to have signed only application filled out in ink. 
(For other cases see Insurance, Dec. Dig., § 188[2].) 


Appeal from Circuit Court, Coffee County; W. L. Parks, Judge. 

Action by W.:'B. Folmar & Sons against J. N. Wallace. Judgment for plaintiffs, 
and defendant appeals. Transferred from Court of Appeals, under Code 1923, 
§ 7326. Affirmed on rehearing. 

It appears that one Hugh Rodgers, a representative or subagent’ of the plaintiffs, 
took from defendant an application for a policy of life insurance in the Franklin 
Life Insurance Company and also defendant's note, payable to plaintiffs, in payment 
of the first annual premium. 

The suit is upon the promissory note. Defendant filed a special plea alleging 
that the consideration of the note was an undertaking on the part of plaintiffs to 
deliver to defendant a policy of insurance providing for payment to defendant’s 
beneficiary of $10,000 in a lump sum; that the policy undertaken to be delivered by 
plaintiffs provided for payment in 20 annual installments, being altogether different 
from the policy applied for and agreed to be delivered; that defendant rejected the 
policy, seasonably repudiating the transaction; and that the consideration of the note 
failed. 

Steiner, Crum & Weil, of Montgomery, and J. C. Yarbrough, of Enterprise, for 
appellant. 

W. W. Sanders, of Elba, for appellees. 

Per Curtam. -[1, 2] An appeal must be taken within six months from the date 
of the judgment, and, if taken later, the appellate court does not acquire jurisdiction 
to entertain same. Section 6127 of the Code of 1923; Rowell v. State, 166 Ala. 44. 
52 So. 310; Dennis v. Currie, 142 Ala. 637, 38 So. 802. The judgment in this case 
was rendered February. 3, 1925, and the appeal bond was not filed until November 
9, 1925, more than six months thereafter. True, the bond purports to be dated as 
of April 4th, but it did not become effective as for the purpose of taking the appeal 
until filed with the clerk. 

The appeal is dismissed. 

Appeal dismissed. . 

Anderson, C. J., and Somerville, Thomas, and Bouldin, JJ., concur. 

On Rehearing. 

Per Curram. [3] In dismissing this appeal, it was not at the time brought to 
the attention of the court that there was a motion for a new trial made and that 
the judgment on same was rendered less than six months before the appeal was 
taken. This suspended the finality of the judgment as for the purpose of an appeal, 
until the motion for a new trial was acted upon. Childers v. Samoset Mills, 213 
Ala., 292, 104 So. 641; Shipp v. Shelton, 193 Ala. 658, 69 So. 102, The motion for a 
rehearing is granted, and the judgment dismissing the appeal is set aside. 

On the Merits. ; 

[4] There was no error in permitting appellees to prove that they had remitted 
the premiums for which the note was given to the Franklin Company and in showing 
the receipt for same as the note was given for the premium and there was a plea 
of a failure of consideration. 
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_ , [5, 6]. There was no error in permitting the introduction of the application filled 
in in pencil by Rodgers at the time of the transaction with the appellant. It was not 
a mere memorandum to refresh the momory, but was, in a sense, a part of the res 
geste. While not signed by the defendant, Rodgers testified that it was filled in 
with pencil in his presence, and appellant signed a blank form to be filled in from 
the information contained in the one filled in with pencil. The appellant denied 
signing an application in blank, or that one was filled out with pencil, and claimed 
that the one he signed was then and there filled in in ink before he signed it. There- 
fore the one claimed to have been then filled in by Rodgers was evidence for the 
jury as shedding light on the transaction, and as contradictory of the appellant and 
corroborative of Rodgers. 

The judgment of the circuit court is affirmed. 

ao rehearing granted, judgment of dismissal set aside, and case affirmed. 

affirmed. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WINBUSH. (6 DIV. 740.) 
(Supreme Court of Alabama. Dec. 16, 1926.) 
. 110 Southern Reporter 571 
1. INSURANCE—PROVISIONS AS TO SOUND HEALTH ARE WITHIN 
POWERS OF PARTIES TO LIFE INSURANCE CONTRACT. 
Provisions of life insurance contract as to sound health of insured before policy 
shall be valid are within power of contracting parties to make. 
(For other cases, see Insurance, Dec. Dig. § 136 [4].) 


3. INSURANCE—POLICY IN EVIDENCE IS PRESUMED EXECUTED BY 
INSURER IN ABSENCE OF SWORN PLEA DENYING EXECUTION. 
Insurance contract in evidence is presumed to have been duly executed by insurer 

in absence of sworn plea of non est factum. 

(For other cases, see Insurance, Dec. Dig. § 646 [1]). 


4. INSURANCE—IN ACTION ON LIFE POLICY, GENERAL AFFIRMA- 

TIVE CHARGE HELD PROPERLY GIVEN FOR INSURED. 

In action on life policy, general affirmative charge held properly given for insured 
prima facie case of insured being in no way opposed by competent legal evidence 
offered by way of defense. 

For other cases, see Insurance, § 668[1].) 


5. INSURANCE—TO ESTABLISH PRIMA FACIE CASE IN LIFE POLICY 
SUIT, PLAINTIFF MUST PROVE EXISTENCE OF CONTRACT, 
DEATH OF INSURED, AND GIVING OF NOTICE AND PROOF OF 
DEATH. 

Plaintiff in action on life policy, to establish prima facie case, must prove existence 
oi contract sued’ on, death of insured or happening of contingency provided for in 
policy, and giving of notice and proof of death as required by policy. 

(For other cases, see Insurance; Dec. Dig. § 646 [1]). 

6. INSURANCE—INSURER MUST SHOW VIOLATION OF CONDITIONS 
TO AVOID LIFE POLICY. ; 

Burden is on insurer, to defeat recovery on life policy, to show violation of con- 
ditions avoiding an otherwise valid policy. 

(For other cases, see Insurance, Dec. Dig. § 646 [3]). 


Appeal from Circuit Court, Walker County; Ernest Lacy, Judge. 

Action by Lee Winbush against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Transferred from Court of 
Appeals under Code 1923, §7326. Affirmed. — , . 

The complaint is for $248, due on a policy, whereby defendant insured the life 
of Ada Winbush, who ‘died on the 16th day of September, 1924, “of which the 
defendant has had notice.” Defendant’s pleas 9 and 10 are as follows: 

(9) “For further answer to the complaint and each count thereof separately, 
the defendant says that the cause of action sued on is based on an insurance policy 
issued by the defendant to Ada Winbush, with Lee Winbush as the beneficiary in 
said policy. Defendant further alleges that in order to secure the issuance of said 
policy the said Ada Winbush made a written application therefor, and defendant 
alleges that said application provided, among other things, the said Ada Winbush 
declared the answers in said application to be complete and true and that said answers 
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with said declaration should form the basis of the contract of insurance between 
the said Ada Winbush and this defendant and that the policy that was to have been 
granted by this defendant in pursuance of said application should be accepted subject 
to the conditions and agreements contained in said policy. The defendant further 
alleges that subsequent to the execution of the said application by the said Ada 
Winbush, the policy of insurance which is the foundation of this suit was issued by 
this defendant and that said policy of insurance contained the provision, among 
others, as follows: ‘No obligation is assumed by the company prior to the date 
hereof nor unless on said date the insured is alive and in sound health.” And de- 
fendant further alleges that on the said date of issuance of the said policy the said 
Ada Winbush was not in sound health. The defendant alleges that by reason of the 
fact that the said Ada Winbush was not in sound health on the day the said policy 
was issued that this defendant assumed no obligation by reason of the issuance of the 
said policy. The defendant alleges that the unsound health of the said Ada Winbush 
increased the risk which this defendant otherwise would have assumed.” 

(10) “For further answer to the complaint and each count thereof the defendant 
says that the cause of action herein sued on is based on a policy of insurance issued 
to one Ada Winbush with Lee Winbush as the beneficiary thereunder. And the 
defendant further alleges that the said policy of insurance contained the provision 
among others, that this defendant assumed no obligation under the said policy of 
insurance unless on the date of the issuance thereof the said Ada Winbush was in 
sound health. The defendant alleges that as a fact on the date of the issuance of 
the said policy the said Ada Winbush was not in sound health. And defendant 
further alleges that the unsound condition of the said Ada Winbush’s health on the 
date of the said policy increased the risk which this defendant otherwise would have 
assumed.’ 

By amendment defendant added to each of its pleas an averment of tender of 
premiums paid under the policy. 

Plaintiff demurred to these pleas upon these among other grounds: That they 
do not set up sufficient facts to show misrepresentation; that they fail to state that 
the alleged misrepresentations were knowingly made by the insured with intent to 
deceive defendant; that defendant acted thereon to its detriment; that no facts are set 
out to show in what the unsound health consisted; and that the clause set up is 
against public policy in a contract. 

On the trial plaintiff offered in evidence the policy sued on. Defendant objected 
to the introduction of same upon the ground that it was not signed by National Life 
& Accident Insurance Company, and because it was not shown to have been executed 
by the defendant. 

The fourth interrogatory propounded by plaintiff to defendant was as follows: 

“State your reason for declining to pay the said policy, and, if you have any 
defense to this suit, state fully the facts upon which such defense is based.” 

The answer was as follows: F 

“Our reason for declining to pay the said policy is as follows: When insured, 
Ada Winbush, made application for this policy, she understood that she was not re- 
quired to undergo a medical examination by a physician because of the cost involved, 
and that in her application the company relied upon statements which she certified 
to be true regarding the condition of her health. Defendant says that at the time Ada 
Winbush made application for this policy and at the time the policy was issued to 
her she was not in good health, and they further say that the said Ada Winbush 
knew she was not in good health. The defense of this suit is based upon the breach 
of warranty, misrepresentation, and fraud of the said Ada Winbush in procuring the 
execution of this policy.” ; 

There was verdict for the plaintiff and judgment thereon, from which the defend- 
ant has appealed. 

Bankhead & Bankhead and A. F. Fite, all of Jasper, for appellant. . 

Curtis, Pennington & Pou, of Jasper, for appellee. 7 

Tuomas, J. We have examined the several demurrers directed to pleas and find 
no reversible error. If there be technical error in ruling on plea 7, its comparison 
with plea 3, to which demurrer was overruled, indicates that no error was committed 
in sustaining demurrer to plea 7. Mut. Life Ins. Co. v. Witte, 190 Ala. 327, 67 So. 263; 
Mass. ‘Mut. Life Ins. Co. v. Crenshaw, 195 Ala. 263, 70 So. 768. The latter was no 
broader than plea 3 and presented the same defense. < 

[1, 2] Demurrers were sustained to pleas 9 and 10. The provisions of the con- 
tract as to good or sound health are within the power of contract of the parties. 37 
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C. J. p. 404; Gallant v. Metropolitan Life Ins. Co., 167 Mass. 79, 44 N. E. 1074 ; 
Cherokee Life Ins. Co. v. Brannum, 203 Ala. 145, 82 So. 175. However, the plea of 
avoidance thereunder was not sufficient to fairly apprise the adverse party of the 
contemplated or real defense, or not so distinctly stated as to be understood by the 
other party, respective counsel, the court, and the jury. 2 Cooley’s Briefs, 1178; 
Empire Ins. Co. v. Gee, 171 Ala. 435, 441, 55 So. 166; Mutual Life Ins. Co. v. Witte, 
190 Ala. 327, 330, 67 So. 263; Mutual Ins. Co. v. Allen, 174 Ala. 511, 517, 56 So. 568. 
This is in accord with the distinction in pleading between the required averments of a 
complaint and a plea. Dwight Mfg. Co. v. Holmes, 198 Ala. 590, 73 So. 933. 

{3] The contract in evidence is presumed to have been duly executed by defendant 
in the absence of a sworn plea of non est factum. Endowment Dept., etc., v. Harvey, 
6 Ala. App. 239, 60 So. 602. 

[4-6] The trial court could not properly have done otherwise than give the general 
affirmative charge duly requested by the plaintiff in this case. The defendant does not 
deny that the evidence received made a prima facie case for the plaintiff. That it did 
is in accord with established law. Plaintiff, to establish a prima facie case, must 
prove: (1) The existence of the contract or policy sued on; (2) the death of the 
insured or the happening of the event provided for in the policy; and (3) the giving 
of notice and proof of death, as required by the policy. On the other hand, the 
burden is on the company to show a violation of conditions avoiding an otherwise 
valid policy. The plaintiff’s proof met all these requirements. It established for him 
a prima facie case, and, if the jury believed his evidence, there was no verdict they 
could render except for him, inasmuch as the defendant offered no evidence whatever 
in support of its pleas. 

Appellant’s answer to the fourth interrogatory merely stated its reason for non- 
payment of the claim, in practically the words of the pleas that were filed. The answer 
was signed by L. T. Ward, the company’s local manager, who stated that he was 
answering only on information and belief, and did not pretend to be testifying from 
personal knowledge. His testimony was not and could not have been competent legal 
evidence for the purpose of showing the fact, and was a mere statement of the 
defense relied upon by the defendant. He was not placed on the stand to testify. 
Plaintiff having proved his case, and no evidence being offered by way of defense, it 
was proper for the court to give the general affirmative charge. Nat. Life & Accident 
Ins. Co. v. Lokey, 166 Ala. 174, 52 So. 45; McMillan vy. Aiken, 205 Ala. 35, 40, 88 
So. 135. 

Affirmed. 

Anderson, C. J., and Somerville and Bouldin, JJ., concur. 


MacDONALD v. CALKINS. (No. 2562.) 
(Supreme Court of Arizona. Dec. 6, 1926.) 
251 Pacific Reporter 458 

1. INSURANCE—NONEXACTION OF INTEREST ON NOTE BY INSUR- 
ER’S AGENT HELD NOT “DISCRIMINATION” WITHIN STATUTE 
(CIV. CODE 1913, PAR. 3449.) te 
Taking of note without interest by agent of insurer held not “discrimination 

within Civ. Code 1913, par. 3449, providing against “discrimination” by insurer ; there 

being no statute or policy or application provision requiring payment of interest. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

2. INSURANCE—INSURER MAY AUTHORIZE AGENTS TO ACCEPT 
NOTES RATHER THAN CASH IN PAYMENT .OF PREMIUM (CIV. 
CODE, 1913, PAR. 3460.) 

That insurance company may authorize agents to accept notes, rather than cash, 
in payment of premium, is impliedly recognized by Civ. Code 1913, par. 3460, govern- 
ing disposal of notes received for premium payments. 

(For other cases, see Insurance, Dec. Dig. § 186[5].) 

Appeal from Superior Court, Maricopa County; M. T. Phelps, Judge. 

Action by T. A. Calkins against C. Rodney MacDonald. From a judgment for 
plaintiff and an order denying his motion for new trial, defendant appeals. Affirmed. 

Kibbey, Bennett, Gust, Smith & Lyman, of Phoenix, for appellant. 

Maurice Blumenthal, of Phoenix, for appellee. a f s 

Locxwoop, J. T. A. Calkins, hereinafter called plaintiff, brought suit against Cc. 
Rodney MacDonald, hereinafter called defendant, for the balance due on a promissory 
note, in the amount of $520.25. The case was tried before a jury, and a verdict was 
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rendered in favor of plaintiff in accordance with the prayer of his complaint. After 
the usual motion for new trial was made and overruled, defendant appealed to this 
court. 

There are some four assignments of error, raising in effect two legal propositions 
which we will discuss in their order, and to do so intelligently it will be necessary first 
tv make a brief statement of the facts in the case. Plaintiff was an agent representing 
the Occidental Life Insurance Company, a corporation. Some time in the summer of 
1925 he endeavored to sell defendant, who was a farmer residing a few miles south- 
west of Phoenix, an insurance policy. The latter had never before taken out any life 
insurance and at first was not interested in the proposition, but he was heavily in- 
debted at that time, and when plaintiff explained the value of protecting the indebted- 
ness by life insurance, the argument was listened to by defendant with some interest. 
Finally and on the 23d of July, 1925, he signed an application for a $50,000 life insur- 
ance policy. It was the understanding of both parties that the policy would only be 
carried for a short time, until defendant was able to reduce his indebtedness, and 
then it would be allowed to lapse. Defendant’s nearest birthday was September 25th, 
at which time he would become 54 years of age; but the application expressly stated 
that the policy was to be issued as of the age of 53, which under all life insurance 
principles would necessarily have made it bear the date of not later than March 24, 
1925. At the time the application was signed by defendant, he gave plaintiff his 
promissory note for the sum of $1,040.50, which was the regular premium on a 
policy of that nature as of the age of 53 years. This note was payable one-half the 
3lst of October, 1925, and one-half January 1, 1926, but bore no interest. 

Shortly after the execution of the application and the note, defendant took and 
passed his medical examination, and the policy was mailed to him about August 18, 
1925, together with the usual blank slip for him to sign, acknowledging receipt of the 
policy. As soon as defendant received the policy, he noticed that it was dated back 
to March 24th. He testified he attempted to find the plaintiff several times, but did 
not meet him until about October Ist, and that he then inquired about the dating back 
of the policy, whereupon plaintiff explained that he had dated it back to save defend- 
ant some money, and that it could be changed at the latter’s option at any time. De- 
fendant admitted plaintiff made no promise either express or implied that he would 
have the change made, and plaintiff in his evidence denied even discussing any change 
in the date during the conversation referred to. On October 3lst, the first installment 
coming due on the note, defendant paid it to plaintiff. Nothing further was done in 
regard to the matter by any of the parties until shortly after the Ist of January, 
1926, when, defendant not having paid the second installment on the note at the time 
it was due, the matter was called to his attention both by plaintiff and the home office 
of the company, and a request made for payment, whereupon defendant on January 
26th wrote the following letter : 

“Jan. 26, 1926. 

“The Occidental Life Insurance Co., Los Angeles, Cal., Mr. Robert J. Giles, 
Secretary and General Manager—Dear Sir: I am in receipt of a letter from your 
agency secretary, Mr. W. C. Wood, which I here inclose; I am sorry to advise you 
that I also have been somewhat dissatisfied in the transaction. When I received my 
policy I discovered it had been dated many months before my application was made 
or accepted; during which time I certainly could not have received protection or 
benefit, and since receiving your recent letter and learning that there is dissatisfaction 
on the part of company officials, I have decided to remedy the fault by returning to 
you the policy No. 823647 and ask that the same be cancelled. 

“Trusting this will be satisfactory, I remain, 

“Yours truly, C. Rodney MacDonald.” : 

The company refused to agree to a cancellation and returned the policy to defend- 
ant, who immediately remailed it to the company, whereupon the latter notified defend- 
ant it had been placed in the hands of plaintiff, who would hold it for him. 

[1] The first point of law relied upon by defendant is that the acceptance of the 
note in question without interest was a. discrimination contrary to the provisions of 
paragraph 3449, R. S. A. 1913, Civil Code. This paragraph, so far as it is pertinent 
to this case, reads as follows: ‘ y - 

“3449. No life insurance company doing business in this state shall make or permit 
any distinction or discrimination in favor of individuals between insurance of the 
same class and equal expectation of life in the amount or payment of premiums of 
rates charged for policies of life or endowment insurance or in the dividends or other 
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benefits payable thereon, or in any other of the terms and conditions of the contract 
it makes; nor shall any such company or any agent thereof make any contract of 
insurance or agreement as to such contract, other than as plainly expressed in the 
policy issued thereon; nor shall any company or agent pay or allow, or offer to pay 
or allow as inducement, any rebate of premiums payable on the policy, or any special 
favors or advantage in the dividends or other benefits thereon, or any valuable con- 
sideration or inducement not specified in the policy contract of insurance. * * *” 

It is urged by defendant that the failure to exact interest was a discrimination. 
It is contended by plaintiff that it was not. We have held in the case of Western 
Union Life Ins. Co. v. Musgrave, 25 Ariz. 219, 215 P. 536, discussing an alleged 
agreement made by an insurance agent that the company would loan the insured a 
certain sum of money if he took out a policy: 

“This special favor which the law forbids, the court is asked to give. The 
proposition is unsavory. A contract in violation of this and similar laws will not 
be enforced”—citing cases. 

[2] There are many states with statutes to the same effect as ours above quoted, 
and it has been held with practical uniformity that no action could be maintained 
upon a contract violating the law. Is, however, the taking of a note without interest 
as payment of a premium, within the statute? It is generally held that an insurance 
company may authorize its agents to accept notes rather than cash in payment of a 
premium of insurance, in the absence of a statute forbidding it. 32 C. J. 1201. In 
fact, paragraph 3460, R. S. A. 1913, Civil Code, impliedly, although not directly, 
recognizes that this practice is valid. If this be true, it would appear that since the 
note in question was for exactly the same amount of premium as would be charged 
any other applicant of the same age, there was no discrimination. Neither the statute 
nor any provision of the application, or policy, so far as we are informed, requires 
that any interest shall be paid upon a premium note. While defendant does not so 
state in express words, the implication of his argument seems to be that since the 
present value of a note without interest, due some time after its date of execution, 
is presumably less than its face value, there is a discrimination between a cash pay- 
ment and one made by a noninterest-bearing note. 

Assuming that there is a difference in the present value of the two forms of 
payment, how could it be made certain that a note bearing any assigned rate of inter- 
est whatever would exactly equal in its present value in cash the amount of its face? 
It is a well-known fact that the discount rates of banks vary from time to time and 
are even different for different makers of notes, and the present value of notes pre- 
sented for discount varies accordingly, even though they bear the same rate of 
interest and run for the same time, to say nothing of the standing of their makers. 
What rate of interest, then, must we assume a note should bear, so that its present 
value will always equal exactly its face? It is apparently argued by defendant that 
the note should carry the statutory rate of 6 per cent. as on judgments, and similar 
obligations. If, however, we hold this to be the correct and, necessarily, the only 
permissible rate of interest, if the discount rate is more than 6 per cent., the present 
value of such a note is less than its face, while if the discount rate should for some 
reason drop below 6 per cent., then its present value is greater, and it is again a 
discrimination between a cash payment and one in the form of a’note. The only 
method whereby a note could be made exactly equal in value to a cash premium would 
be by the agent and the maker going to some bank in advance and having a note made 
and actually discounted, of such a form and for such amount and rate of interest as 
the bank at that particular time would pay the amount of the regular premium for, 
and turning the money over to the insurance company. But this would, of course, be 
in reality a cash premium, and would in practice abolish the use of insurance premium 
notes, and we do not believe either paragraph 3449 or 3460, supra, ever contemplated 
that such procedure should be followed. We are of the opinion that so long as it Is 
permissible to accept premium notes at all in payment, of a policy, the mere fact that 
interest is not charged thereon is not a rebate, consideration, or inducement within 
the meaning of paragraph 3449, supra, so long as the transaction is in fact what it 
appears on its face, and not in reality a rebate on the premium. — : 

So far as we have been advised, there are but two cases in the United States 
wherein the precise point in question, to wit, the failure to exact interest on a pre- 
mium note being a violation of a statute of the same effect as ours, has been dis- 
cussed. They are: Northern Assur. Co. v.rMeyer & Kraenzlein, 194 Mich. 371, 160 
N. W. 617, and McDonald & Frazier v. Schervish, 6 Ohio App. 88. In both of these 
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cases premium notes without interest were given, and on statutes in effect like ours 
it was held that they were not privileges or inducements within the meaning of the 
statute. .It is true that in the first case, as is pointed out by defendant, the period 
for which the note would not bear interest was but a few days, and in the second 
case the court stated that the weight of the evidence was that the delay in time of 
payment was not an inducement to take the policy. We are satisfied that the decisions 
were correct in their conclusions, and although the reasoning therein may not have 
been based on the principles we have followed, it is not contradictory thereof. The 
trial court did not err in overruling defendant’s motion for an instructed verdict, or in 
denying his motion for judgment non obstante based on the nonexaction of interest. 

{3] The other assignments of error deal with the action of the court in giving 
one instruction and in refusing another. The one given is somewhat lengthy, and we 
do not think it necessary to quote it in full. We think, however, that it states the 
law of the case correctly so far as it goes, and could not have misled the jury. The 
meaning defendant reads into it impresses us as being one which the ordinary man 
would never find therein. The instruction refused would be a correct exposition of 
the abstract law if there were evidence in the record tending to support such a theory 
of the case. We think, however, that defendant’s letter above quoted is conclusive 
to the effect that at the time he received his policy, he knew it had been dated back, 
and was in effect from March 24, 1925, and his answers to the trial court’s questions 
as to what occurred during his conversation with plaintiff on October 1st show 
clearly he had no legal right to rely on plaintiff to correct the alleged discrepancy. 
The evidence is undisputed the company offered to change the date of the policy if 
defendant so wished, as soon as he informed it he was dissatisfied. Defendant’s own 
statements, oral and written, showing that there was no testimony supporting part 
of the requested instruction, and the court not being required to separate the objec- 
tionable part from that which would apply to the evidence, correctly refused to give it 
as asked. 38 Cyc. 1707, 1708. 

There being no reversible error in the record, the judgment of the superior court 
of Maricopa county is affirmed. 

McAlister, C. J., and Ross, J., concur. 


WALDEN et at. v.McCOLLUM. (No. 30.) 
(Supreme Court of Arkansas. Dec. 6, 1926.) 
288 Southwestern Reporter 386 
1. INSURANCE—BY-LAW OF SOCIETY, LIMITING BENEFICIARIES TO 
MEMBER’S FAMILY, DOES NOT DEPRIVE WIFE, LATER DIVORCED, 
OF RIGHT TO INSURANCE. 


In suit by beneficiary for insurance in which children intervened, by-law of society, 
confining beneficiaries to family of member, held not to divest wife’s rights as such on 
subsequent divorce, as by-laws relates only to eligibility at time of issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


2. INSURANCE—RIGHTS OF BENEFICIARY HAVING INSURABLE IN- 
TEREST AS WIFE ON ISSUANCE OF POLICY ARE NOT TERMINAT- 
ED BY DIVORCE. 

Where beneficiary had insurable interest as wife at time of issuance of policy, 
subsequent divorce did not affect her rights as beneficiary thereunder, in absence of 
express provision in contract. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


3. INSURANCE—BY-LAWS OF SUCCESSOR, PROVIDING FOR INELIGI- 
BILITY OF BENEFICIARY DIVORCED FROM MEMBER, DO NOT 
AFFECT HER RIGHT TO INSURANCE UNDER CONTRACT BE- 
TWEEN ORIGINAL SOCIETY AND MEMBER. ‘ 

By-laws of successor to society, providing divorce of beneficiary from member 
chou: render former ineligible to benefits, held, in action by divorced wife, not to 
affect her right to insurance under contract between deceased member and society, 
in absence of any showing that successor had right to change contracts assumed 
without policyholder’s consent. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


Appeal from Circuit Court, Clay County; W. W. Bandy, Judge. ' : 
Action by Mary McCollum against the Security Benefit Association, in which 
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flere Walden and others intervened, Judgment for plaintiff, and interveners appeal. 
rmed, 

C. T. Bloodworth, of Poplar Bluff, Mo., for appellants. 

C. T. Carpenter, of Marked Tree, for appellee. 

McCuttocu, C. J. N. K. McCollum, a resident of Clay county, Ark., became a 
member and certificate holder on August 2, 1915, of an insurance organization known 
as the National Council of the Knights and Ladies of Security, a foreign corporation 
domiciled at Topeka, Kan. The policy, or benefit certificate, issued by said organiza- 
tion to McCollum in the sum of $2,000, was payable to his then wife, Mary McCollum, 
who is the appellee in this case. McCollum and his wife, the appellee, were divorced 
in October, 1923, by decree of the chancery court in a suit instituted by her, and 
McCollum died April 28, 1924, without having changed the designation of beneficiary 
or attempted to do so. He was in good standing up to the time of his death; all of 
the premiums, assessments, and dues having been paid in accordance with the contract. 
Some time after the issuance of the policy to McCollum, the Security Benefit Asso- 
ciation, another insurance concern domiciled at Topeka, Kan., took over or absorbed 
the National Council of the Knights and Ladies of Security and assumed all of its 
obligations to policyholders. The time when this was done is not shown definitely 
in the record. 

Appellee made proof of death to the Security Benefit Association, and the latter 
concern expressly admitted liability for the amount of the benefit, but refused to pay 
it to appellee, on the ground that all benefits under the policy were claimed by appel- 
lants, who were children of McCollum by a former marriage. Appellee instituted 
this action against the Security Benefit Association to recover the amount of the 
policy, and appellants intervened and claimed the amount involved, on the ground that 
under a by-law of the association appellee’s interest in the policy ceased upon a divorce 
from the assured and that the benefit fell to appellants as the children and heirs. The 
Security Benefit Association paid the amount of the benefit into court upon stipula- 
tion of all of the claimants that the funds should be held subject to final decision. 
This eliminated the Security Benefit Association from the controversy and the cause 
proceeded upon the issues between appellants and appellee. There was a trial before 
a jury, which resulted in a verdict in favor of appellee, and judgment was accordingly 
rendered in her favor for the recovery of the sum involved. 

{1] Appellants base their claim upon certain by-laws of the two associations— 
one of the National Council of the Knights and Ladies of Security, and two others 
oi the Security Benefit Association. The one relied on of the National Council of 
the Knights and Ladies of Security is section 1, article 7, which reads as follows: 

“The beneficiaries shall be confined to the families, heirs, blood relatives, affianced 
husband or affianced wife, or to persons dependent upon the member.” 

This provision, however, does not deprive appellee of the benefit on account of the 
divorce, for it relates only to the eligibility of beneficiaries at the time of the issu- 
ance of the policy. The prevailing doctrine on that subject is stated in 19 R. C. L. 
p. 1219, as follows: : 

“Ordinarily, a designation is valid if its inception continues to be so. Thus if the 
by-laws of a benefit society provided that a beneficiary designated by a member and 
named in the certificate shall, in every instance, be one or more members of the 
family, or some one related to him by blood, or shall be dependent upon him, such 
provision must be construed as referring to the relationship at the date of the certifi- 
cate, and the designation of a beneficiary, valid in its inception, remains, although such 
relationship has ceased by divorce, or otherwise, unless it is stipulated to the con- 
trary in the contract of membership.” ver 

The text is supported by the following authorities: Filley v. Illtnois Life Ins. Co., 
91 Kan. 220, 137 P. 793, L. R. A. 1915D, 130; White v. U. S. Brotherhood of Ameri- 
can Yeomen, 124 Iowa 293, 99 N. W. 1071, 66 L. R. A. 164, 104 Am. St. Rep. 323, 
2 Ann. Cas. 350; Overhiser v. Overhiser, 63 Ohio St. 77, 57 N. E. 965, 50 L. R. A. 
553, 81 Am. St. Rep. 612; Id., 14 Colo. App. 1, 59 P. 75; Snyder v. Supreme Ruler 
of Fraternal Mystic Circle, 122 Tenn. 248, 122 S. W. 981, 45 L. R. A. (N. S.) 209; 
Wallace v. Mutual Benefit Life Ins. Co., 97 Minn. 27, 106 N. W. 84,3 L. R. A. (N. 
S.) 478: Schmidt v. Hauer, 139 Iowa 531, 111 N. W. 966; 2 Joyce on Insurance, 
$ 902. : 

’ [2] The doctrine has also been announced by this court that, where a beneficiary 
has an insurable interest under the laws and regulations of the insurance organization 
at the time of the issuance of the policy, the subsequent termination of that interest 
does not affect the right to receive the benefit, unless there is an express provision in 
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the contract to that effect. Atkins v. Cotter, 145 Ark. 326, 224 S. W. 624. There 
was nothing of that kind in the contract with the organization which issued the certifi- 
cate, therefore, under the doctrine announced, appellee was not cut out of her right to 
recover the amount of the benefit because of her divorce from her husband. 

[3] The two provisions in the by-laws of the Security Benefit Association relied 
on by appellants read as follows: 

“Section 1. The payment of death benefits shall be confined to wife, husband, 
relative by blood, not further removed than first cousin, father-in-law, mother-in-law, 
daughter-in-law, stepfather, stepmother, stepchildren, children by legal adoption, or 
to a person or persons dependent upon the member; provided, that the member may, 
with the consent of the association, make an incorporated charitable institution his 
beneficiary. In case a husband or wife is designated as beneficiary and subsequent 
thereto becomes divorced from the member, such divorce shall render either of the 
parties ineligible as a beneficiary and shall annul the designation.” 


“Sec. 8la. Who May Be Beneficiaries: The beneficiaries shall be confined to 
those named in article VII of section 1 of the Constitution. In all cases the person 
intended as beneficiary shall be specifically named in the beneficiary certificate. No 
payment shall be made upon any beneficiary certicate to any person who does not bear 
the required relationship at the time of the member’s death.” 

Under the facts shown in the record in this case, we do not think that the quoted 
provisions in the by-laws of the Security Benefit Association have any effect upon 
the contract of insurance now involved. It is undisputed that the organization known 
as the National Council of the Knights and Ladies of Security has been “absorbed 
and its obligations assumed by the Security Benefit Association.” Such are among 
the undenied allegations of appellee’s complaint and there is an express stipulation 
in the record to that effect. According to the facts thus shown in the record, there 
was an unconditional assumption by the Security Benefit Association of all the obliga- 
tions of the National Council of the Knights and Ladies of Security, and this in- 
cluded an agreement to comply with the contract represented by the policy or benefit 
certificate issued to McCollum and payable to appellee. The contract between the 
two associations is not shown in the record further than the stipulation with regard to 
the assumption of obligations, but there is nothing which would, either in express 
terms or by necessary implication, confer upon the Security Benefit Association the 
right to change any of the original contracts which had been assumed, and this could 
not be done without the consent of the policyholder. American Insurance Union v. 
Robinson, 170 Ark. 767, 281 S. W. 393.. Therefore appellee, upon the undisputed 
facts in the record, is entitled to collect the amount of the benefit. 


There are numerous assignments of error with respect to the rulings of the court 
in admitting and excluding testimony and also with reference to the court’s charge to 
the jury, but, as the material facts of the case are undisputed, it is unnecessary to 
discuss the other questions presented. 

Judgment affirmed. 


KNIGHT v. AMERICAN INS. UNION. (No. 33.) 
(Supreme Court of Arkansas. Dec. 6, 1926.) 
288 Southwestern Reporter 395 
1. INSURANCE—BENEFICIARY IN LIFE POLICY IN MUTUAL AID SO- 
CIETY HELD ENTITLED TO RECOVER ONLY AMOUNT IN CON- 
SOLIDATION CONTRACT ACCEPTED BY HIM. 


Beneficiary of life insurance policy in mutual aid society held, as matter of law, 
entitled to recover only amount of one assessment against roll of which he was 
member, less actual expense of collecting it, and not amount stipulated in certificate, 
in view of contract under which original insurer consolidated with defendant so limit- 
ing liability of latter, which was accepted by insured. 


(For other cases, see Insurance, Dec. Dig. § 705.) 


4. INSURANCE—EVIDENCE HELD TO SHOW THAT INSURED RE- 
CEIVED COPY AND ACCEPTED PROVISION OF INSURER’S CON- 
SOLIDATION CONTRACT. : ‘ ‘ 
Evidence held to support finding that assured member of mutual aid society 

received copy of contract under which insurer consolidated with another organization, 

and that he accepted its provisions. 


(For other cases, see Insurance, Dec. Dig. § 705.) 
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5. INSURANCE—BENEFICIARY, BASING ACTION ON MERGER CON- 
TRACT BETWEEN DEFENDANT AND ORIGINAL INSURER, HELD 
BOUND BY TERMS THEREOF. 

Beneficiary in life insurance policy in mutual aid society, who predicated action 
against defendant on merger contract under which it consolidated with original 
insurer, held bound by terms thereof. 

(For other cases, see Insurance, Dec. Dig. § 705.) 


Appeal from Circuit Court, Crawford County; Jas. Cochran, Judge. 

Action by Joe Knight against the American Insurance Union. Judgment for 
plaintiff for less than amount sued for, and he appeals. Affirmed. 

Chew & Ford, of Ft. Smith, for appellant. 

Evans & Evans, of Booneville, for appellee. 

Woop, J. The Home Protective Association of Springdale, Ark., hereafter called 
the Association, is a mutual aid society organized and doing an insurance business in 
this state for the protection of its members on the assessment plan. On the 24th 
of March, 1919, the Association issued its “co-operative graduating certificate,” insur- 
ing the life of Horace Knight of Van Buren, Ark., in favor of Joe Knight. By the 
terms of the certificate, the Association, in consideration of the application of Horace 
Knight, undertakes to pay Joe Knight, the beneficiary in the certificate, on proof of 
the death of the assured, the sum of $100, should the death of the assured occur within 
the first six months, and thereafter to be increased at the rate of $12.50 per month 
during 72 months until it reaches the maximum of $1,000. «The payment of the 
amount stated in the certificate was conditioned only upon the prompt payment of the 
assessments, under the rules set forth in the application for the certificate and by- 
laws of the Association. The application, among other things, provides: 

“The assessment shall begin at 43 cents and graduate 1 cent per month for the 
first 84 months of the life of the certificate, when it reaches $1.27 which is named as 
the maximum amount which can be assessed against this applicant on any one death 
loss or accident benefit: Provided, if the proceeds of said assessment, together with 
funds on hand, are not sufficient to provide for the maximum death benefit a sufh- 
cient pro rata assessment shall be levied on all members to provide sufficient funds for 
such maximum death benefit. * * * It is understood and agreed that the applicant 
shall become a member of a roll not exceeding 1,000 members, and certificate shall 
be issued accordingly, each roll to be given a distinct number by which it shall be 
known and designated; and assessments for the redemption of certificates shall be 
made numerically on said rolls, as deaths occur, to the end that each roll of certificate 
holders shall share equally the burden. The value and condition of the certificate for 
membership to be issued on this application shall be as follows: Should the death of 
the applicant occur within the first six months from the date of the application, the 
beneficiary shall receive the minimum certificate value of $100. ‘Value of certificate to 
increase thence $12.50 per calendar month up to and including the 72 months of the 
life of the certificate, when it reaches its maximum value of $1,000. * * * It is 
hereby understood that this certificate is a part of the contract and a warranty by the 
member,” etc. f . s 

This action was instituted in July, 1925, by Joe Knight, the beneficiary in the 
certificate, against the American Insurance Union, hereafter called the Union, on the 
certificate, as above set forth, to recover the sum of $800, which Knight alleged had 
accrued and was due under the certificate. He alleged that all the provisions of the 
contract had been complied with on the part of the assured at the time of his death, 
that the Union had assumed all the debts of the Association, that all the provisions 
of the certificate had been complied with by the plaintiff since the death of the 
assured, and he prayed for judgment against the Union in the sum of $800, together 
with 12 per cent. interest and reasonable attorney’s fees. The Union answered and 
set up that, according to the by-laws of the Association in force at the time the 
certificate was issued, the Association was only bound to pay to the beneficiary, on 
the death of the assured, the proceeds of one assessment on the members of, the roll 
to which the assured belonged, less the actual cost of making and collecting such 
assessment and paying out the proceeds thereof. It alleged that the Association was 
consolidated with the Union on November 1, 1918, under a contract, which, among 
other things, provides as follows: : ; 

“The American Insurance Union shall not be legally obligated to pay the claims 
arising among the membership hereby consolidated in any amount in excess of the 
amount due the member or his beneficiary or beneficiaries, under the by-laws of the 
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Home Protective Association and the by-laws of the board of directors thereof.” 

And further: 

“The American Insurance Union will pay the benefits provided for members of the 
Association hereby consolidated, as provided for under the by-laws of the Home Pro- 
tective Association and the by-laws of the board of dérectors thereof, but in no case 
shall the Association be liable in excess of the amount provided therein, it being 
expressly agreed and understood that the American Insurance Union shall not be 
liable to the holder of the attached certificate in excess of the net amount realized 
from one assessment to the members of the roll of which he was a member in the 
Home Protective Association, after deducting his proportionate share of the expense 
of operation.” 

The Union further alleged that after the consolidation it sent a copy of the 
merger contract to Horace Knight to be attached to and become a part of the con- 
tract of insurance, It is alleged that, in compliance with the by-laws of the Association, 
the Union levied an assessment on the members of the roll to which Horace Knight 
belonged for the month of May, 1924, the month in which he died, and that such 
assessment produced the sum of $79.82 from which, after deducting the sum of 
$13.30 to cover the expense of levying, collecting and paying out said assessment, 
there remained the sum of $66.52, which amount the Union tendered to the plaintiff, 
and paid the sum into court, and prayed that it have judgment for its costs. When the 
cause was called for trial and before the testimony was adduced, the Union paid into 
the court the sum of $66.52, together with costs of the action to that time. The 
plaintiff then introduced in evidence the certificate containing the provisions, as above 
set forth. Thereupon the defendant Union admitted that the assessments had all been 
paid, that the certificate was in full force and effect at the date of the death of the 
assured, and that the plaintiff had complied with the terms of the contract of insur- 
ance as to proof of death of the assured. 

The defendant read, in evidence, the deposition of Dr. George Hoglan, over the 
objection of the appellant that this testimony was irrelevant and incompetent. This 
witness testified, among other things, that the Union and the Association entered into 
a contract on November 1, 1918, the original of which was on file at the home office 
of the Union. He attached to his deposition as exhibit No. 2, “a duly examined and 
compared copy of the merger contract,” which was submitted to the insurance depart- 
ments of the state of Arkansas and Ohio and approved by them before it became 
effective. The Union sent a copy of this contract} with a memorandum to each 
member of the Association, with a receipt attached to the rider for acknowledgment 
by the member. His exhibit No. 3 was a copy of that instrument. The Union sent 
one to Horace Knight. He became a member of the Union. The witness then stated 
that he was familiar with the by-laws of the Association. The original record of 
these by-laws was kept in the files of the home office of the Union. He attached to 
his deposition, as exhibit No. 4, “a duly examined and compared copy” of the by-laws 
oi the Association that were in force at the time of the consolidation of the Associa- 
tion and the Union. The Union tendered to Joe Knight the sum of $66.52 as the 
amount due on the certificate, which he refused to receive. One assessment was levied 
on the entire membership of the roll to which Horace Knight belonged. The records 
show that this assessment produced $79.82. The full amount was not tendered be- 
cause section 113 of the by-laws of the Union and the merger contract provided that 
one-sixth of the amount collected should be deducted, leaving the amount of $66.52 
which was tendered. The witness testified that he had personal knowledge of the 
records of the Union and that the records referred to were the original records. He 
kept the original minutes of the constitution of the Union when the same was 
adopted. They were signed by the witness and were permanent records of the Union. 
The witness was not present when the constitution and by-laws of the Association 
were adopted, but he was present when copies were made from the original constitu- 
tion and by-laws when same were turned over by the Association to the Union 
in 1918, and witness knew that these were true and correct copies. The assessments 
levied for the month of May, 1924, the month in which the assured died, were levied 
on 74 members and the assessments were paid during the month of _ June, 1924, 
According to section 113 of the Constitution, and by-laws of the Union and_ the 
merger contract, one-sixth is deducted for expenses. Exhibit 1 to witness’ deposition 
was section 113 of the constitution and by-laws of the Union which provided, among 
other things, that the expense and extension fund of the society shall receive one-sixth 
of all premiums collected for the expenses of levying, collecting, and paying out the 
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same. The documentary evidence referred to in the answer and by this witness 
was all introduced and read to the jury. 

In addition to the testimony of this witness, there was further testimony to the 
effect that Horace Knight was entered on the records of the Union as a certificate 
holder, that his death occurred tn May 28, 1924, that on that day an assessment was 
levied on the entire membership roll to which he belonged, which resulted in a 
collection of $79.82, and that, according to the constitution and by-laws of the 
Union and the merger contract, one-sixth was deducted for expenses. This levy was 
made under the supervision of the witness whose duty it was to make the levies 
and collections. 

In ‘addition to the above, the merger contract also contained the following 
provision: 

“It is hereby understood and agreed that the members hereby consolidated shall 
be subject to the constitution and law of the American Insurance Union now in force 
or that may hereafter be in force, except as herein otherwise provided.” 

The plaintiff asked the court to direct the jury to return a verdict in his favor in 
the sum of $800, which the court refused to do. The court instead instructed the jury 
that upon the only issue here, according to the undisputed proof and contract in the 
case, they should return a verdict in favor of the plaintiff in the sum of $79.82, less the 
actual expense of collecting the same. The plaintiff excepted to the above ruling of 
the court. The jury returned a judgment in favor of the plaintiff in the sum of 
$77.52, from which the plaintiff duly prosecutes this appeal. 

[1] 1. The appellant has no right to recover the sum of $800, which he claimed 
was due under the certificate issued by the Association, unless the contract by which 
the Association was consolidated with the Union gives him such right. The appellant 
alleged that the appellee for a valuable consideration, assumed all the debts and lia- 
bilities of the Association. The appellant thus bottoms his right to recover of the 
appellee upon the contract by which the appellee Union and the Association were 
consolidated. 

It will be observed from the provisions of the merger contract set out above that 
the appellee is not obligated to pay the claims of the members of the Protective 
Association in any amount in excess of the amount due the member of such Associa- 
tion, under the by-laws; that it is not liable in excess of the net amount realized from 
one assessment of the members of the roll of which he was a member in the Associa- 
tion and after deducting his proportionate share of the expense of operation. The 
by-laws of the Association provide: 

“In no event shall any beneficiary receive more than the face value of such 
certificate, nor more than the proceeds of one assessment, less the actual cost of 
making and collecting such assessment and payment of the proceeds thereof.” 

The amount to be paid the beneficiary, less the cost of making, collecting, and 
paying the proceeds, is that produced by one assessment on the entire membership of 
the roll to which the deceased member belonged. Learned counsel for the appellant 
contend that there is no competent testimony in the record to establish the above pro- 
visions of the contract of merger and that there is likewise no competent testimony 
to prove the above provisions of the by-laws of the Association. They rely upon the 
general rule of practice in the production of evidence as announced by this court 
through Judge Lacey in Brown v. Hicks, 1 Ark. 232, at page 243, as follows: 

“It is a universal rule of practice, that a party will never be permitted to resort 
to secondary or inferior evidence, while it is in his power to adduce a higher grade, 
or more conclusive testimony. The best attainable evidence shall be adduced to prove 
every disputed fact. * * * This rule of evidence is founded upon a supposition of 
fraud, and its operation is every way highly salutary and important.” _ 

And counsel for appellant cite other Arkansas cases, to wit, McNeil v. Arnold, 17 
Ark. 154; Supreme Lodge K. of P. v Robbins, 70 Ark. 364, 67 S. W. 758; Rural 
Home Lodge No. 1720 v. Sea, 143 Ark. 167, 220 S. W. 305, and 10 R. C. L. “Evi- 
dence,” § 66 et seq.; Mandel v. Swan Land & Cattle Co., 154 Ill. 177, 40 N. E. 462, 
27 L. R. A. 313, 45 Am. St. Rep. 124. a i Mae 

[2] But we have examined these authorities, and there is nothing in any of them 
to contravene the well-established rule that, whenever a copy of a record or document 
is itself made original or primary evidence, it must be a copy made directly from or 
compared with the original. For instance, Judge Lacey in the case cited above, from 


which the excerpt is quoted, says: oe t ; i ‘ 
“It does not appear that the subscribing witness ever compared or examined the 
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supposed copy with the original, nor did he pretend to say that he knew it to be an 
exact or sworn copy. All he states is that he believes the contents of the two instru- 
ments are substantially the same, but he has not seen the original for many years.” 

In Supreme Lodge K. of P. v. Robbins, supra, Judge Riddick, speaking for the 
court, recognized the rule as to certain books, papers and documentary evidence, when 
he says: 

“It appears from the evidence, we think, that these laws of the order were 
matters of record on the books of the order. It follows that they could not be proved 
by parol. As it would have been inconvenient to produce the original books, they 
shoyld have been proved by an examined or authenticated copy. It was therefore not 
proper to have witness state his opinion of what the law was. He should have pro- 
duced a copy of the law or record. * * * The witness should have stated that he 
had compared it with a record of these laws and that it was a true copy of the same.” 

See, also, Miller v. Johnston, 71 Ark. 174, 72 S. W. 371. 

In Rural Home Lodge No. 1720 v. Sea, supra, we merely held that the authority 
tc try a member of a benefit society and to suspend him should have been shown by 
producing the rule, regulation, or by-law conferring such authority. So that case is 
not in point. ; 

And in McNeill v. Arnold, supra, we held that the statute law of another state 
can be-proved only by the production of the statute and not by parol. So, likewise, 
that case is not in point. 

Now, an examination of the testimony of Dr. Hoglan discloses that, according to 
the rule recognized in Brown y. Hicks, supra, and in Supreme Lodge K. of P. v. 
Robbins, supra, the by-laws of the Association and merger contract were proved by 
competent testimony. Dr. Hoglan’s testimony shows that he had charge of these 
records and documents. Concerning the merger contract, among other things, he said: 

“T am familiar with such contract and with the terms thereof. The original con- 
tract is on file at the homevoffice of the American Insurance Union. I am attaching 
as exhibit No. 2 a duly examined and compared copy of the merger contract,” etc. 

Concerning the proof of the by-laws of the Association, he said: 

“T was present when the copies were made from the original constitution and laws 
which were turned over by the Home Protective Association in 1918, and I know the 
copy to be a true and correct copy.” 

Therefore we conclude that the by-laws of the association and the consolidation 
contract were proved by competent testimony. Under the terms of the merger agree- 
ment and the by-laws of the association, as above set forth, the appellant was only 
entitled to recover the net amount realized from one assessment of the members of 
the roll to which the deceased member belonged, after deducting his proportionate 
share of the expense of making, collecting, and distributing the assessment. Such 
is the holding of this court in the cases of mutual benefit insurance societies having 
by-laws containing similar provisions to that under review here. Home Mutual 
Benefit Association v. Rowland, 155 Ark. 450, 244 S. W. 719, 28 A. L. R. 86; Home 
Mutual Benefit Ass’n v. Rownd, 157 Ark. 597, 249 S. W. 3; Fayetteville Mutual 
Benefit Ass’n v. Tate, 164 Ark. 317, 261 S. W. 634. 

2. As we have seen, the by-laws of the association provide that each beneficiary 
shall receive the proceeds of one assessment of the entire membership of the roll to 
which the deceased member belonged, and no more than one assessment, less the 
cost of making and collecting such assessment and paying out the proceeds thereof. 
The undisputed testimony in the record shows that the assessment made under the 
provisions of this by-law yielded $79.82. The court instructed the jury to return a 
verdict for such amount, less the actual expense of the collection, and the jury re- 
turned a verdict in the sum of $77.52. There is no contention by the appellant that 
the verdict, under the instructions of the court, was excessive, and appellant’s only 
contention is that the court erred in directing the verdict and that the verdict was 
not supported by legal testimony. It follows from what we have said that the in- 
struction of the court was correct, and the verdict of the jury was responsive to the 
undisputed testimony. 

3. The case of American Insurance Union v. Robinson, 170 Ark. 767, 281 S. W. 
393, is not in conflict with our decision herein holding that the appellee is not liable 
for the full amount claimed by the appellant. In that case the plaintiff’s action was 
predicated upon a certificate of insurance precisely similar to the foundation of the 
action in the case at bar and the American Insurance Union, the defendant in that 
case, defended on the same ground as it interposes here; to wit, that the contract 
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of consolidation limited the amount of its liability to such amount as should be 
collected from the membership roll to which the deceased member belonged, less 
one-sixth of the amount collected as expenss for collcting the same. We held, 
under the facts adduced in that case, that the defendant, the appellant, was liable 
for the full amount of the face value of the certificate. But the facts of tha case 
were entirely different from the facts in the case at bar. For instance, the notification 
of the merger contract to be attached as a rider to the certificate or contract of in- 
surance, as is said in the opinion— 

“did not attempt to change her membership or the terms of the original contract. 
It contained no provision requiring her to accept the rules and by-laws of the Home 
Protective Association of Springdale, nor did it contain a notification that her certifi- 
cate would be controlled or governed by it. * * * It is true that appellant introduced 
testimony tending to show that it mailed a rider to Mrs. Robinson, to be attached to 
her certificate of insurance, embodying the substance of its contract with the Home 
Protective Association of Springdale, limiting its liability in the payment of death 
losses, but appellee introduced testimony to the effect that Mrs. Robinson never re- 
ceived or heard of such rider. This question of disputed fact was determined against 
the appellant in the trial and it is bound by the finding.” 

[3] The undisputed facts here are entirely different. The undisputed evidence 
shows that the assured was notified of the terms of the merger contract to -be at- 
tached as a rider to his certificate of insurance. The undisputed testimony is that the 
American Insurance Union at the time of the merger sent a copy of the contract 
with a memorandum to each and every member of the Home Protective Association 
with a receipt attached to the rider for acknowledgement by the member. The Ameri- 
can Insurance Union sent one of these to Horace Knight by mail. There is no testi- 
mony in the record to the effect that Knight did not receive the above rider. The 
presumption would be, since the same was properly mailed to him, in the absence of 
proof to the contrary, that he did receive the same. But aside from this presumption 
the conclusion is irresistible that the assured member did receive the rider for he 
a after the merger contract until his death to pay the assessments to the 
appellee. 

(4, 5] The undisputed testimony therefore justified the trial court in finding that 
Horace Knight, the assured member, received a copy of the consolidation contract 
and accepted its provisions. The appellant predicated his cause of action upon such 
contract, and, having accepted the same, he is bound by its terms. 


The record presents no error, and the judgment of the trial court is therefore 
affirmed. 


r 


MEN et at. (N 
(Supreme Court of Colorado. Dec. 13, 1926.) 
251 Pacific Reporter, 537. 

1. INSURANCE—PAYMENT OF BENEFITS IN FRATERNAL BENEFIT 
INSURANCE IS CONFINED TO LIMITED CLASSES OF PERSONS. 
Fraternal benefit insurance is distinguished from ordinary insurance, in that pay- 

ment of death benefits in fraternal insurance is usually confined to limited classes of 

Persons. 

(For other cases, see Insurance, Dec. Dig. § 687.) 


2. INSURANCE—CONSTITUTION AND BY-LAWS OF FRATERNAL 
BENEFIT ASSOCIATION ARE BY IMPLICATION EMBODIED IN 
POLICY, 

Constitution and by-laws of fraternity are, by necessary implication, embodied 
in insurance policy issued by such fraternal organization. 
(For other cases, see Insurance, Dec. Dig. § 718.) 

3. INSURANCE—LAWS OF STATE OF FRATERNAL ASSOCIATION’S OR- 
GANIZATION DETERMINE ELIGIBILITY OF BENEFICIARY. . 
Eligibility of beneficiary under fraternal benefit insurance policy is determined 

by laws of state where association is: organized. 

(For other cases, see Insurance, Dec. Dig. § 769.) 

4. INSURANCE—MEMBER’S REQUEST THAT BENEFICIARY BE 
CHANGED TO CHILDREN HELD INOPERATIVE TO CHANGE BENE- 
FICIARY IN CONTEST BETWEEN DIVORCED WIFE AND WIDOW. 
In contest between divorced wife and widow to recover death benefits of deceased 
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husband, letter, written by deceased after divorce, requesting beneficiary be changed 
to children, held inoperative as change of beneficiary because not made in accord- 
ance with society’s constitution and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 784[1].) 


5. INSURANCE—WHERE MEMBER DESIGNATED WIFE BY NAME IN 
POLICY, IT IS PRESUMED PERSON SO DESIGNATED WAS IN- 
cae TO RECOVER DEATH BENEFITS IF SHE SURVIVED MEM- 
In suit by wife divorced through fault of husband against widow over death 

benefits of deceased hubsand, where member named first wife by Christian name 

and surname in policy, it was presumed that he intended she should be beneficiary 
in case she survived. 
(For other cases, see Insurance, Dec. Dig. § 817[1].) 


6. INSURANCE—ADDING “WIFE” TO NAME OF BENEFICIARY IN POL- 
ICY HELD MERELY DESCRIPTIVE IN CONTEST BETWEEN DI- 
VORCED WIFE AND WIDOW FOR DEATH BENEFITS. 

In contest between divorced wife and widow of deceased member for death 
benefits, where member designated beneficiary by Christian name and surname in 
policy, addition of word “wife” was descriptive only. 

(For other cases, see Insurance, Dec. Dig. § 773.) 


7. INSURANCE—PERSON DESIGNATED AS WIFE IN POLICY WAS NOT 
DISQUALIFIED AS BENEFICIARY BY DIVORCE, WHERE SHE 
COULD QUALIFY UNDER BY-LAWS AS DEPENDENT. 

Divorced wife of member in contest with widow over death benefits held eligible 
as beneficiary under statutes and association’s by-laws where, though disqualified 
as wife, she could qualify as dependent because receiving alimony from deceased 
member under court decree; description as “wife” in policy not causing disqualifica- 
tion on divorce. 

(For other cases, see Insurance, Dec. Dig. § 793.) 


8 INSURANCE—DIVORCED WIFE, NAMED AS BENEFICIARY SEEKING 
DEATH BENEFITS AS AGAINST WIDOW, IS PRESUMED TO BE 
WITHIN PRESCRIBED CLASS OF BENEFICIARIES. 

In contest between divorced wife named as beneficiary and widow as to right 
to death benefits of deceased member, presumption is that beneficiary designated in 
certificate comes within prescribed class of beneficiaries, and burden is on contestant 
to show otherwise. 

(For other cases, see Insurance, Dec. Dig. § 817[1].) 


9. INSURANCE—WHERE DIVORCED WIFE WAS RECEIVING MONTHLY 
ALIMONY FROM DECEASED MEMBER, SHE WAS “DEPENDENT” 
WITHIN FRATERNAL BENEFIT POLICY. n : 
Divorced wife, claiming death benefits of deceased member as against widow, 

held within prescribed class of beneficiaries as dependent, where dependency was shown 

by divorce decree ordering monthly alimony from deceased member. 
For other cases, see Insurance, Dec. Dig. § 771.) 


10. INSURANCE—RIGHT TO DECEASED MEMBER’S DEATH BENEFITS 
VESTS ON DEATH. 

Rights of one entitled to death benefits under fraternal benefit certificate become 
vested on date of member’s death. 
(For other cases, see Insurance, Dec. Dig. § 783.) 

11. INSURANCE—DESIGNATION OF BENEFICIARIES WILL, IF POSSI- 
BLE, BE BROUGHT WITHIN POWER GIVEN BY STATUTES. 
Court will, if possible, so construe designation of beneficiary as to bring it within 

power given by statutes and sustain its legality. 
(For other cases, see Insurance, Dec. Dig. § 770.) 


En Banc. 

Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

Action by Mamie Rose against the Brotherhood of Locomotive Firemen and 
Enginemen, a fraternal beneficiary society, in which Florence Rose intervened. Judg- 
ment for intervener, and plaintiff brings error and applies for supersedeas. Super- 
sedeas denied and judgment reversed, with directions. 
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_ Morrissey, Mahoney & Scofield and Frank J. Ogle, all of Denver, for plaintiff 
in error. 


_ B.C. Hilliard, of Denver, for defendant in error Brotherhood of Locomotive 
Firemen and Enginemen. 


John A. Cross and Con K. O’Byrne, both of Denver, for defendant in error 
Florence Rose. 

_ Apams, J. Action brought by Mamie Rose against Brotherhood of Locomotive 
Firemen and Enginemen, to recover upon a beneficiary certificate, issued by it, insur- 
ing the life of one of its members, Joe V. Rose, since deceased; intervention by 
Florence Rose; and judgment for intervener. Plaintiff, Mamie Rose, brings the case 
here for review and asks for a supersedeas. ; 

The brotherhood paid the money into court; it did not contest payment, but asked 
for an order of court directing distribution to the right person, resulting as above. 
The controversy is between plaintiff, decedent’s divorced wife, and intervener, his 
wife at the time of his demise. 

The brotherhood is a fraternal benefit society, organized under the laws of 
the state of Ohio. On March 2, 1918, it issued the above beneficiary certificate on 
Joe V. Rose’s life, from its principal office in Cleveland, Ohio, while Joe and plain- 
tiff were married, and while she was dependent upon him for the support of herself 
and their minor child, an infant of tender years. The certificate recites, among other 
things, that— 

“Mamie Rose, wife, related to him (Joe V. Rose) as herein stated, is hereby 
designated as his beneficiary, and if the aforesaid member shall not have made a 
later designation of beneficiary as may be provided in said constitution (of the 
brotherhood), the beneficiary named herein shall be entitled to receive from the 
beneficiary fund of the said brotherhood the sum of one thousand dollars; provided 
that the beneficiary designated herein shall not acquire any legal, equitable or vested 
right or interest in and to the proceeds of this certicate which would prevent any 
change of beneficiary herein in the manner provided in said constitution.” 

After the issuance of the above certificate, Mamie Rose, Joe’s wife, in the year 
1922, obtained an absolute divorce from him for his faults, in which proceeding she 
was awarded alimony for the support of herself and their minor daughter; part of 
alimony was payable monthly, at the rate of $50 per month. In February, 1923, Joe 
sent an affidavit to the brotherhood, stating that he wanted to have the policy made 
payable to “his children,” although, in fact, at no time did he have more than one 
child. The secretary of the brotherhood replied, asking for more definite informa- 
tion as to the policy referred to, to identify it, and also requested Joe to give the 
name and relationship of the new beneficiary; but the latter did not answer the letter, 
nor make any further attempt to have the name of the beneficiary changed, and it 
was not changed, nor were the by-laws, too long to recite here, complied with, 
although there was plenty of time for Joe to attend to it. : 

On ‘November 19, 1924, Joe married Florence Rose, the intervener. She was his 
wife and dependent upon him at the time of his death, which occurred on January 26, 
1925, by accidental means. The policy issued by the brotherhood, without alteration 
as to the beneficiary therein designated, and without any other change, was in full 
force and effect when he died. The alimony decree was also then in continuous 
operation, and Joe continued to make his monthly payments to plaintiff as therein 
ordered, from October, 1921, up to the time of his death. Plaintiff, Mamie Rose, did 
not remarry. Plaintiff’s and Joe’s child was about 13 years old when this suit was 
brought. Such other facts as are pertinent to the case will be told later on. 

The only essential matter disputed is whether plaintiff was a dependent upon 
deceased at the time of his demise, and, if so, was she entitled to recover as against 
the adverse claim of intervener ? ; 

[1, 2] 1. One of the distinguishing features of fraternal benefit insurance from 
ordinary insurance is that the payment of death benefits in the former is usually con- 
fined to limited classes of persons. 7 C. J. p. 1053; Supreme Lodge, K. of H., v 
Davis, 26 Colo. 252, 58 P. 595; Chartrand v. Brace, 16 Colo. 19, 26 P. 152,12 L. R 
A. 209, 25 Am. St. Rep. 235; Finnell v. Franklin, 55 Colo. 156, 134 P. 122. In the 
case before us, they are limited both by statute and by the constitution and by-laws 
of the fraternity, which are, by necessary implication, embodied in the policy. Finnell 
v. Franklin, supra; Sawyer v. Woodmen, 65. Colo. 522, 526, 177 P. 968. 

2. The brotherhood was organized under the laws of Ohio; the statute and 
by-laws have been properly pleaded, and are shown under a stipulation of facts. 
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The sections of the laws of that state here applicable are substantially like section 
2004 of our 1921 Compiled Laws. The statute and the by-laws both include, among 
others, wives, widows, and also dependents, in the list of eligible beneficiaries. These 
are the only classes in which we are now interested. 

[3] 3. The by-laws provide that— 

“Should there be no legally designated beneficiary, then the fund shall be paid 
* * * as follows, in the order named: First, tothe widow,” etc. 

The result is that if Mamie Rose was a legally designated beneficiary, capable 
of taking under the statute and by-laws when Joe died, she should recover, and there 
will be nothing left for intervener, Florence Rose. Pilaintiff’s eligibility is determined 
by the laws of the state where the association is organized. Mund v. Rehaume, 51 
Colo. 129, 136, 117 P. 159, Ann. Cas. 1913A, 1243. 

[4] 4. Counsel for intervener claims that when Joe V. Rose sent an affidavit to 
the brotherhood, attempting to have the beneficiary changed to his “children,” it in- 
dicated a change purpose on Joe’ part as to his desired beneficiary ; but, if this be true, 
it is likewise a fact that he did not ask to have it payable to intervener, so that, even 
if effective, she would be precluded. The change of beneficiary was inoperative, 
however, because it was not made in the way prescribed by the constitution and 
by-laws of the society. Johnson v. N. Y. Life Ins. Co., 56 Colo. 178, 191, 138 P. 
414, L. R. A. 1916A, 868; Finnell v. Franklin, supra; Bacon’s Benefit Societies, 
§ 307 ; 29 Cyc. 125; Rollins v. McHatton, 16 Colo. 203, 27 P. 254, 25 Am. St. Rep. 260. 

There is nothing here to invoke the jurisdiction of equity in aid of an imperfect 
or uncompleted change of beneficiaries, nor is there any occasion for discussion as 
to when such jurisdiction might attach. Joe wrote his letter to the brotherhood 
nearly two years before he died, and he not having paid any attention to their reply 
asking for information as to his intentions, nor to their request for a reasonable 
compliance with their by-laws, and he having continued payment of premiums, we 
are justified in the conclusion that he abandoned any serious idea of changing the 
name of his beneficiary. 

5. The intent of the member, like that of a testator, is often sought for in con- 
struing beneficiary certificates. Chartrand v. Brace, supra; Bacon’s Benefit Societies, 
§ 255; Supreme Assembly of Artisans v. Johnson, 109 Wash. 247, 186 P. 1065. 

[5, 6] It will be presumed that a man, living with his wife and minor child, 
intended the relationship of husband and wife to continue until death parted them, 
for such was their mutual promise and the intendment of the law when they inter- 
married. It cannot be presumed that the husband intended to give his wife grounds 
for divorce, and that he would then marry another; neither can we impute to him 
a retroactive intent. The member knew that the policy matured only at his death, 
and his intention that his then wife, Mamie Rose, and no one else, would be his 
beneficiary if she survived him, is plainly indicated by the fact that her Christian 
name and surname were both inserted in the policy under his direction. The word 
“wife” was descriptive only. Overhiser v. Overhiser, 63 Ohio St. 77, 57 N. E. 965, 
50 L. R. A. 552, 81 Am. St. Rep. 612. : - 

[7] 6. The underlying principles of the cases holding that a divorcee is barred 
from claiming as a wife after the separation do not generally rest upon any supposed 
change of intent. The basic reason is that the wife, by the divorce, has become dis- 
qualified as an eligible, under the statutes and by-laws. But if another ground of 
eligibility remains, it cannot be justly said that because one ground is gone, it carries 
all others with it. If one remains, it is sufficient; to hold otherwise would be equiva- 
lent to saying that one from two leaves nothing. It follows that if plaintiff was a 
dependent of deceased when he died, she is eligible, though not then his wife. Su- 
preme Council of Royal Arcanum v. Churlo (D. C.) 263 F. 755. If she still had 
an insurable interest in the life of her divorced husband, this will support the policy. 
McKee v. Phoenix Insurance Co., 28 Mo. 383, 75 Am. Dec. 129. si . 

In Frank v. Frank, 209 Ala. 631, 96 So. 859, 32 A. L. R. 1478, it is said: 

“We cannot agree that because she was named as wife, when in fact she was 
not, this precluded her from taking as a dependent and subordinated her claims to 
those mentioned in section 51. The mere fact that she was designated as wife instead 
of dependent did not disqualify her as a dependent simply because she was not so 
designated. She was named as beneficiary, and if she fell under any class permitted 
she was still the named beneficiary, notwithstanding she may have been improperly 
described”—citing Wojanski v. Wojanski, 136 Ill. App. 614. igs 

We approve of the above language in the Alabama decision in its application to 
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the instant case. We committed ourselves to this doctrine in Supreme Lodge, K. of 
H., v. Davis, 26 Colo. 252, 256, 58 P. 595. There the deceased had directed payment 
to be made to his daughter, Mrs. Luie Davis. The evidence established the fact that 
she was his daughter-in-law, and, so, it was claimed, she was not a member of 
deceased’s family; that being one of the grounds of eligibility under the Missouri 
charter interpreted in the case. But dependency was another ground entitling the 
recipient to enjoy the benefits, and we held her claim good. It is stated that the 
presumption is, in the absence of proof to the contrary, that the person named as the 
beneficiary is a legal one, and was selected by deceased from a class authorized to 
take as such, notwithstanding the description by relation of the person thus designated 
was not strictly correct. The test is: Does she come within one of the eligible 
classes? Royal Neighbors of America v. Fletcher, 99 Okl. 297, 227 P. 426. 

In Supreme Council of Royal Arcanum v. Churlo, supra, the court passed upon 
statutes of New York and Massachusetts, both of which, the opinion observes, provide 
for payments of benefits to a wife and to persons dependent upon a member of the 
fraternity; that case arose under a certificate issued to a member, designating his 
wife as beneficiary ; she had obtained a divorce after the policy issued, but still received 
sums for maintenance, and it was held that she was not precluded from taking as a 
dependent. Such is the situation before us. The Churlo Case refers to Tyler v. Odd 
Fellows Mut. Relief Ass’n. 145 Mass. 134, 13 N. E. 360, cited in the briefs here, and 
the court points out that the element of the divorced wife’s dependency was lacking 
in the Odd FeHows Case, and so she lost her rights under the designation. But such 
element is not wanting here. 

The views here expressed are not inconsistent with Brotherhood of Railroad 
Trainmen v. Taylor, 29 Ohio Cir. Ct. R. 171, nor with Thomas v. Locomotive E., 
etc., Ass’n, 191 Iowa, 1152, 183 N. W. 628, 15 A. L. R. 1240, relied upon by counsel 
for intervener. The question of the divorced wife’s dependency was not there in- 
volved. But in another Ohio case, Starr v. Knights of Maccabees, 27 Ohio Cir. Ct. 
R. 475, an allowance was held good as to one designated in the beneficiary certificate 
as wife, who, though in fact not the wife of the deceased member when he died, was, 
nevertheless, then dependent upon him for the support of herself and their children. 

It is unnecessary to multiply further citations upon this point. They have to be 
analyzed with care because the by-laws of the different fraternities, and the statutes 
of the states, are not only different, but have been changed with frequency. 

[8, 9] 7. Intervener claims that plaintiff did not establish that she was a de- 
pendent, but in Supreme Lodge, K. of H., v. Davis, supra, we held that the presump- 
tion is that the beneficiary designated in the certificate comes within the prescribed 
class, and that the burden is on contestant to show that she is not. Intervener did 
not offer any evidence to rebut this presumption, but plaintiff did exhibit a copy of 
the alimony decree. The word “dependent” has been numerously and variously de- 
fined in dictionaries, encyclopedias, text-books, and decisions too numerous to refer to. 
No copybook definition applicable to every situation is possible, but in the instant case, 
Joe V. Rose was legally and morally bound to provide support for his wife and their 
infant child in her custody, according to the court’s decree. We shall not attribute 
to the court making the award a despotic or arbitrary interference with deceased’s 
domestic life, nor shall we conclude that it directed permanent alimony, and an allow- 
ance of $50 per month to be paid by a working man, in modest circumstances, to his 
divorced wife, for the support of herself and their infant child, nor that deceased 
would keep up such payments until the time of his death, unless there was a necessity 
for it. We must hold that plaintiff was a dependent upon her former husband when 
he died, and that she was entitled to take under the certificate in which she was named 
as beneficiary. - 

[10, 11] 8. We agree that the rights of the party, entitled to the fund, under 
a fraternal benefit certificate such as the one before us, become vested on the date 
of decedent’s death. Chartrand v. Brace, supra; Knights of. Columbus v. Rowe, 70 
Conn. 545, 40 A. 451; Brotherhood v. Taylor, supra. But this does not detract from 
plaintiff’s position. She was a dependent at the time the certificate was issued, and 
remained such until the member’s death. “The court will, if possible, so construe the 
designation as to bring it within the power given by the statutes and sustain its 
legality.” Bacon’s Benefit Societies (3d Ed.) § 255, p. 600. “ 

9. A part of the proceeds of the policy was lawfully expended for decease s 
funeral expenses, as permitted by the constitution and by-laws of the association; 
but the plaintiff is entitled to the remainder. s ane ; 

The supersedeas is denied, and the judgment reversed, with directions to enter 
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— for plaintiff for such unéxpended balance. 
Allen, C. J., and Campbell, J., not participating. 


CORSAUT v. EQUITABLE LIFE age | ata OF THE UNITED STATES. 
( 


) 
(ace Court of Iowa. Dec. 14, 1926.) 
1 Northwestern Reporter 222. 

I. INSURANCE—WIDOW. SUING ON LIFE POLICY, HAD BURDEN OF 
PROVING INSURED EXCUSED: FOR PREMIUM NONPAYMENT BY 
BEING WHOLLY AND PERMANENTLY DISABLED. 
Widow, claiming under life insurance policy, providing that nonpayment of pre- 

mium would be excused’ in case insured was wholly and permanently disabled, had 

burden of proving that insured, failing to make premium payment, was so disabled. 
(For other cases see Insurance, Dec. Dig., § 646[4].) 


2. INSURANCE—EVIDENCE OF INSURED’S DISABILITY HELD INSUF- 
FICIENT FOR JURY SO AS TO EXCUSE NONPAYMENT OF PRE- 
MIUM. 

Evidence of disability of insured held ineufiicient for jury within life policy ex- 
cusing nonpayment of premium, if insured became wholly and permanently disabled. 
(For other cases see Insurance, Dec. Dig., § 668[8].) 

3. INSURANCE—“WHOLLY AND PERMANENTLY DISABLED,” AS 
USED IN LIFE POLICY REFERRING TO EXCUSE FOR NONPAY- 
MENT OF PREMIUM, DOES NOT INCLUDE PARTIAL DISABILITY. 
Words “wholly and permanently disabled,” within life policy excusing nonpay- 

ment of premium, do not include partial disability, disability to a limited cages, or 

disability from doing certain things while capable of doing others. 
(For other cases see Insurance, Dec. Dig., § 362.) 


Appeal from District Court, Black Hawk County; Geo. W. Wood, Judge. 

Action upon an insurance policy. The cause was submitted to a jury, which re- 
turned a verdict in favor of the plaintiff and the defendant appeals. Reversed 

Pike, Sias, Zimmerman & Frank, of Waterloo, for appellant. ‘ 

Geo. W. Dawson, of Waterloo, and Sager & Sweet, of Waverly, for appellee. 

Per CurtramM. On January 30, 1922, the appellant issued its policy of insurance 
upon the life of Dr. James Calvin Corsaut. The insured died on the 3lst day of 
December, 1923. The appellee is the wife of said decedent, and the beneficiary named 
in said policy of insurance. The premium on said insurance policy was due on the 
19th day of January of each year. The policy contained the following provision: 


“If the insured becomes wholly and permanently disabled before age 60, the society 
will waive subsequent premiums payable upon this policy, subject to the terms and 
conditions contained on the third page hereof.” 

[1] The petition alleges that at the time the premium became due, to wit, on 
January 19, 1923, and for some time prior thereto, and thereafter until the date of 
the death of the insured, he was totally and permanently disabled by disease, and was 
totally insane and incompetent to transact any business, or cause same to be trans- 
acted by any one in his behalf. It is undisputed in the evidence that the premium 
due on January 19, 1923, was never paid. The burden rested upon the appellee, in 
order to entitle her to recover, to.establish that the insured became “wholly and 
permanently disabled” prior to January 19, 1923. We quite recently had occasion to 
examine a policy of insurance containing a similar Be gge: in Hurley v. Bankers 
Life Co., 198 Iowa, 1129, 199 N. W. 343, 37 A. L. R. 146. In the policy under con- 
sideration in said case it was provided that— 

“If the insured, before attaining the age of sixty years, becomes totally, perma- 
nently, and incurably disabled as a result of accident or disease (not due to any cause 
or condition existing at the time of application for this agreement) and is thereby 
prevented permanently, continuously, and wholly from performing an work or follow- 
ing any occupation for compensation or profit, the company will waive payment of 
premiums thereafter becoming due under said policy,” etc. 

In said cause we were called upon to construe the e ffect of the words “totally, 
permanently, and incurably disabled, and thereby prevented permanently, continuously, 
and wholly from performing any work or. following any occupation for compensation 
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or profit.” We reviewed the authorities at length upon the question of the construc- 
tion of policies of this character, and adhered to the pronouncement heretofore made 
by us in Lyon v. Railway Passenger Assurance Co., 46 Iowa, 631. We held that, 
under the terms and conditions of a policy such as the one in the case at bar, where the 
condition that avoided the payment of the premium was that the insured be “prevented 
permanently, continuously, and wholly from performing any work or following any 
occupation for compensation or p rofit,” the evidence must show that such a situation 
in fact existed in order to entitle the beneficiary to recover under the policy. 

It may be conceded that the question of whether or not an insured had become 
“wholly and permanently disabled” might, under many circumstances, very properly 
be one for the determination of the jury. In the instant case the appellant chal- 
lenges the sufficiency of the evidence to carry the case to the jury on this question. 
It is impossible for us to review every incident and item detailed in the record, 
which, however, we have read and examined with great care. It appears that the 
insured was educated at the State University of Iowa, and was married to the 
appellee in January, 1902. He practiced for some time at the. town of Dike, and 
later engaged in the practice of his profession at Cedar Falls. He evidently had 
a considerable practice. His wife testified that in November, 1922, she noticed that 
he had despondent spells; that he would cry, and had spells of laughing, and could 
not remember people; that he did not recognize his best friends; that he would walk 
the floor, and hold his head, and wonder what was the matter with him; and that 
in making calls in town he would sometimes return home and say that he could 
not find the place where he would want to go. He complained of pressure in his 
head, and that he could not remember. She testified that he spent his money recklessly 
and had bills which he claimed had been paid, and it was found afterward that 
they had not been. She testified that the insured paid his taxes by writing checks, 
and wrote checks several times when he had no funds in the bank, and, when she 
spoke to him about it, he said he thought he had plenty of money in the bank. On 
January 10, 1923, the appellee took the insured to Iowa City for examination. She 
selected the route, and purchased the tickets. The insured was restless on the train; 
walked from one end of the car to the other, smoking and walking. He was ex- 
amined by a doctor at the Psychopathic Hospital in Iowa City, but the appellee was 
not present at’ the examination. The insured informed his wife that the doctor had 
told him that he guessed there was nothing the matter with him, and the insured 
seemed happy to think there was nothing wrong with him, and wanted to go home, 
and was in a very happy state of mind on the way home. This was approximately 
at the time the premium was due. The appellee and the insured returned to Iowa 
City some time in February following. The insured was worse at that time. The 
appellee left the insured at Iowa City on this trip, and he returned home unattended. 
The appellee testified that in the fall of 1922 she had known the insured to come 
home when he had been on a case when he thought he had made a mistake or feared 
his judgment was wrong, and cry about it. He became irritable toward his family, 
which consisted of his wife and two children 19 and 20 years of age. The insured 
went with the appellee to the bank to talk over his financial affairs. The appellee 
testified that she went to the insured’s office very seldom during these times, and 
a know whether he treated patients during the months from January to June, 

A doctor testified that he had been acquainted with the insured for some 11 
or 12 years; that he occupied a suite of rooms with the insured, and they had the 
same reception room and office girl, and that this arrangement continued until about 
4 or 5 months before the insured’s death; that he saw the insured probably every day, 
and they did some work together; that during the fall and winter of 1922-23 he 
noticed that the insured acted differently ; that he had despondent spells, talked about 
not feeling good, and would lie in his office for several hours at a time, and on 
other occasions he would be overly enthusiastic, wanted to buy things; that he 
duplicated orders; that he assisted in performing an operation with the witness and 
another physician by administering the anesthetic, and gave more than was necessary ; 
and they were compelled to resort to artificial respiration to restore the patient. 
The witness expressed the opinion that the insured was of unsound mind in Jan- 
uary, 1923. On cross-examination this witness testified that the insured was engaged 
in the practice of his profession, treating patients during the winter and spring of 
1923. He testified that in his judgment the insured was afflicted with paresis. 

Another physician testified that he first met the insured in 1915, and had an 
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adjoining office, and they had a common reception room, and that he saw him nearly 
every day. About September, 1922, he noticed that he acted differently than pre- 
viously. He would open his door and peek out, watching patients that came in 
to the -witness’ room; that he had spells of depression and other spells quite the 
opposite; that this witness was present at the same operation testified to by the 
other physician when the insured administered an anesthetic in a case of amputation, 
and the patient was overanesthetized; that the amputation was stopped, and the 
patient was restored. This was on December 26, 1922. The witness expressed the 
opinion that in January, 1923, the insured was of unsound mind. On cross-examina- 
tion he testified that during the months of January to June, 1923, inclusive, he saw 
the insured at his office part of the time, and during this time he was treating 
patients; that he was not in the office after June, 1923, but that the insured was 
treating patients up until that time; that he could not give any idea of the number of 
patients he treated during these months. 

A banker testified that about the early part of 1922 the insured had overdrafts 
in his bank; that he asked insured to make a financial statement, and the insured 
did so, but that the banker “could not make head or tail out of it,” and put it in 
the waste basket. Insured seemed to want to avoid meeting the banker if he could, 
and the witness expressed the opinion that the insured was of unsound mind in 
January, 1923. On cross-examination he testified that he knew that the insured 
did transact business after January 1, 1923, up until May, 1923. 

Another physician testified that the decedent told him that he had been playing 
golf, and had made a golf score which the witness testified was an impossible one. 
The witness expressed the opinion that the insured was of unsound mind at that time. 

The foregoing is a general outline of the testimony in behalf of the appellee. 
The appellant’s motion for a directed verdict having been overruled, the appellant 
offered testimony, and at the close of all of the evidence submitted a motion for 
directed verdict. The appellant produced as a witness the office girl of the insured, 
who testified that her duties were to take care of the rooms, keep track of the people 
that came in, and enter them upon the book kept by the insured; that she made these 
entries with reference to the insured’s patients from what he told her, or from 
entries he made on his desk pad. The book was produced, and it showed a record 
of the charges and credits against certain parties as patients of the insured from 
December 31, 1922, to May 23, 1923. The witness testified that she entered these 
items relying upon the insured’s desk pad, and when she asked him, and in some cases 
where she knew the patients; that she did not go into the private office when patients 
were being examined, but sometimes they would come out and talk with her with 
bottles in their hands, and that she knew they had received: medicine. On cross- 
examination she testified that there were some entries in the ledger produced that 
she was satisfied did not represent actual transactions. She cited an instance where 
a statement was sent where a charge was made, and it appeared the patient had paid 
the insured: The were also times when the office girl did not allow people to see 
the insured, but found entries on the pad against people whether they had been there 
or not. She also said that she would not vouch under oath for all of the items on 
the record, and that it was a fact that a number of people that actually went into 
the doctor’s private office was out of proportion to the number of entries that ap- 
peared in the book. She testified to the insured’s being nervous in the manner in 
which he acted about the office. It appeared that the 19th day of June, 1923, the 
insured examined a party residing in Cedar Falls for an insurance policy in the 
appellant company. The answers to the questions in the medical examiner’s report 
appear to have been made by the decedent ,and he signed the same. A check was 
sent to him for the fee on June 25, 1923, which appears to have been indorsed by 
the decedent and paid. Without going more minutely into detail, the foregoing is a 
general outline of the evidence in behalf of the appellant. 

[2, 3] The question is whether, upon this record, the court erred in submitting the 
case to the jury, or whether the court should have directed a verdict in behalf of the 
appellant. The words in the policy are, in practical effect, the same as the words in 
the policy in the Hurley Case. There was no provision for “partial disability” or for 
disability that should incapacitate one from performing his “usual occupation.” Cases 
with such provisions are cited in the Hurley Case, and the distinction pointed out. As 
in the Hurley Case, the policy in the instant case provides but one condition under 
which premiums are walcak ie the company, and that is, “if the insured becomes 
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wholly and permanently disabled before age 60.” We cannot give to these words any 
other and different interpretation than their usual and ordinary meaning, “Wholly 
and permanently disabled” cannot logically be construed to mean partially disabled, 
or disabled to a limited degree, or disabled from doing certain things while able 
to do others. Under the record it cannot be said that this case presents an instance 
of an insured who is “wholly and permanently disabled.” Undoubtedly the insured 
was affected with a mental breakdown, and this began to be noticeable in the year 
1922; but at or about the time that the premium in question was due, and for 
several months thereafter, the insured was carrying on the practice of his profession, 
was treating patients, and, so far as the record discloses, without making mistakes 
in the very delicate and, in a sense dangerous business of administering medicine. 
The only specific instance in the record looking toward a lack of judgment in this 
regard is the one instance where, as late as December, 1922, physicians closely 
acquainted with him evidently deemed him competent to undertake the delicate task 
of administering an anesthetic, and it appears that he administered too much of 
the anesthetic, and it became necessary to resuscitate the patient. In the light of 
common knowledge it cannot be said that this incident is evidence of “total and 
permanent disability.” The number of patients shown by the books of the physician 
to have been treated during the period from January to June, 1923, runs into the 
hundreds. According to the testimony of the office girl, some of these entries were 
erroneous, and the physician doubtless made charges against people whom he did 
not treat. He was forgetful and negligent and subject to spells of exhiliration and 
of depression, but the undisputed fact remains that during this entire period of time 
he was in regular attendance at his office, and was continuously engaged, more or 
less, in treating patients, administering medicine, and practicing his profession. In 
June of 1923 he made an examination of an applicant for insurance, filling out the 
somewhat extensive blank form required for such examination in detail, and received 
a check therefor, and indorsed the same. Without reviewing the record further, 
we are constrained to hold that a verdict to the effect that during this period of time 
the insured was “wholly and permanently disabled” is contrary to the record in the 
case and cannot be permitted to stand. The trial court should have sustained the 
appellant’s motion for a directed verdict made at the close of all of the testimony. 
No other conclusion is warranted under the record in this case under the terms of the 
policy in question and the rules of law applicable thereto, as heretofore announced by 
this court. The appellee was charged with the burden of establishing that the insured 
was “wholly and permanently disabled.” In this the appellee failed. In view of the 
conclusion as herein announced, the other errors urged by the appellant require no 
consideration. ne judgment of the district court must be, and it is, reversed. 


De Graff, C. J., and Evans, Faville, Stevens, Albert, Vermilion, and Morling, 
JJ., concurring. 


WILKINSON v. NATIONAL LIFE ASS’N OF DES MOINES. (No. 37001.) 
— Court of Iowa. Dec. I6, 1926.) 
211 Northwestern Reporter 238 

2: INSURANCE—BURDEN OF PROVING INSURED’S SUICIDE IS ON 

NS 

In action on life insurance policy, burden of proving that insured committed 
suicide is on defendant; presumption being against suicide. 

(For other cases, see Insurance, Dec. Dig. § 646 [7]). 


3. INSURANCE—INSURER MUST SHOW CIRCUMSTANCES PRECLUD- 
ING ANY OTHER REASONABLE HYPOTHESIS TO OVERCOME 
PRESUMPTION AGAINST INSURED’S SUICIDE. 

To overcome presumption, by circumstantial evidence, that insured did not com- 
mit suicide, insurer must show circumstances and conditions precluding any other 
reasonable hypothesis. 

(For other cases, see Insurance, Dec. Dig. § 646 [7]). 


4. INSURANCE—EVIDENCE OF MOTIVE FOR SUICIDE HELD INSUF- 
ae eae TO OVERCOME CONTRARY PRESUMPTION, AS MATTER 
Evidence that insured appeared a little downhearted about a week before his 

death, had expressed fear that he was going to lose a farm for which he was paying, 
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and was much in debt otherwise held proper for jury’s consideration on issue of 

suicide, but insufficient to overcome presumption against suicide, as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 668 [12]). 

5. INSURANCE—EVIDENCE OF PHYSICAL FACTS, INDICATING SUI- 
CIDE BY DICHARGING SHOTGUN IN ONE OF TWO WAYS, HELD 
INSUFFICIENT TO OVERCOME PRESUMPTION AGAINST SUICIDE, 
AS MATTER OF LAW. 

In action on life insurance policy, evidence of physical facts supporting defend- 
ant’s theory that insured committed suicide by discharging a shotgun in one of 
two ways held insufficient to overcome presumption against suicide, as matter of 
law, though impossibility of determining which method was adopted would not prevent 
directed verdict for defendant. 

(For other cases, see Insurance, Dec. Dig. § 668 [12]). 


7. INSURANCE—CORONER’S INQUISITION AND JURY’S VERDICT 
THEREIN HELD INADMISSIBLE ON ISSUE OF INSURED’S SUICIDE 
(CODE 1924, §§ 5200, 5208). , 
In action on life insurance policy, coroner’s inquisition and jury’s verdict therein 

that insured died from effect of self-inflicted gunshot wounds held inadmissible on 

issue of suicide; proceedings prescribed by Code 1897, §§ 515, 521 (Code 1924, 

§§ 5200, 5208) having no reference to ascertainment of civil rights or liabilities. 
For other cases, see Insurance, Dec. Dig. § 659[2].) 

De Graff, C. J., Dissenting. 

Appeal from District Court, Greene County; E. G. Albert, Judge. 

Action upon life insurance policy. Defense suicide. Directed verdict for de- 
fendant. Plaintiff appeals. Reversed. 

T. F, Lynch, of Pocahontas, and Howard & Sayers, of Jefferson, for —— 

O. O. Roe, of Des Moines, and Wilson & Harris, of Jefferson, for appellee. 

Morutnc, J. The policy is dated October 25, 1919. It provides that if within 
two years from date the insured shall, whether sane or insane, die by his own hand 
or act, the liability of the association shall be limited to the amount paid by the 
insured on account of the policy. The insured died from a gunshot wound on 
August 26, 1921. The court holding that the evidence conclusively showed suicide 
directed a verdict for defendant. The principal question argued is whether the 
plaintiff was entitled to go to the jury. 

[1-3] The law of the case has been so recently and so fully discussed by this 
court that we need to refer to but two or three settled principles. Michalek v. 
Modern Brotherhood, 179 Iowa, 33, 161 N. W. 125; Tomlinson v. Woodmen of the 
World, 160 Iowa, 472, 141 N. W. 950, and cases referred to; Green v. New York 
Life Ins. Co., 192 Iowa, 32, 182 N. W. 808. It was not for the trial court, nor 
is it for this court, to determine facts or draw inferences where reasonable minds 
might come to different conclusions. The defendant had the burden of proof. No 
witness saw the deceased at or near the time or place of the tragedy. The evidence 
is entirely circumstantial. The presumption is against suicide. To overcome this 
presumption by circumstantial evidence, the defendant must show the existence of 
such circumstances and conditions as to leave room for no other reasonable hypoth- 
esis than that of suicide. In other words, the evidence must be such that all reason- 
able minds must say that the presumption has been overcome, suicide has been 
proved, and any hypothesis or theory inconsistent with suicide excluded. 

[4] The deceased was about 44 years of age at the time of his death, a tenant 
farmer, married. A former wife had died by whom deceased had had seven children, 
aged from three to eighteen, living with him. About four months before his death 
he married a widow, who had five children, three of whom were also living on the 
farm. After his remarriage, his second wife was taken to the hospital and under- 
went a serious operation. She returned the Sunday before the Friday on which the 
deceased died, but was in bed. There was no indication of any family throuble. 
There was evidence to the following effect; The day before the insured and his wife 
talked over the matter of moving to a farm which he had in Minnesota and renting 
some more land, which he said he intended to do. The talk was that he would take 
his stock to Minnesota. The evening before his death the insured asked a repair 
man to repair a gas engine and said he would take it into town the next morning. 
Deceased did send it in. The second day before his death insured declined to sell 
horses to a buyer, stating that he had none to spare and he figured on going to 
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Minnesota. He also talked during this time about doing road work with his boys, 
in addition to farming in Minnesota. He was a good farmer and apparently normal. 
One witness noticed about a week before he died a change in his demeanor; that 
he had the appearance of being a little downhearted. He had paid out $5,000 on 
his Minnesota farm. Before his second marriage, he had expressed fear that he was 
going to lose his Minnesota land, but he had kept up his payments, though the land 
was probably not worth as much as there was against it. He was much in debt 
otherwise. 

The foregoing evidence was proper for the consideration of the jury, but the 
love of life, adherence to it under most discouraging circumstances, love of family, 
sense of cowardice in leaving wife and little children to fight life’s battles alone are 
so strong and the impossibility of intellectually weighing motives and emotions and 
of deciding that the life of another is not worth living are so great that the court, 
for the purpose of the question before us, can give very little weight to such evidence 
of motive as this record presents, particularly in this case when inference of absence 
of design is as strong as inference of motive for suicide. The question comes down 
to the one whether the physical facts are such as to conclusively overcome the pre- 
sumption against suicide and the reasonable possibility of accident. 

[5] So far as the evidence shows, the insured was last seen in life when he 
went into the bedroom that morning and called his daughter, who was sleeping with 
his wife. At what hour this was, or at what hour his body was found, except that 
it seems to have been before 9 o'clock in the morning, does not appear. He had 
frequently engaged in shooting rats, that were troubling the chickens, and crows, 
that were thick about the place. To the west and north of the house was a cornfield, 
separated from the other land by a fence. There was a grove north of the house, 
a small field north of that, and the cornfield was west of the small field. Who 
discovered the body, and what its then position was, do not appear. A doctor and 
neighbors were called about 9 o’clock. When they arrived, “the body was found 
about four rods in the cornfield.” One witness says head to the south, feet to the 
north, directly north and south. Another says head a little bit to the southwest. 
Another says: 

“The head was a little bit southwest and northeast, most east and west.” 

Whether it had been moved between the times referred to by these witnesses 
does not appear. A shotgun was lying six feet north or a little northeast of the 
feet, muzzle pointing toward the body. At the inquest, there was in the gun one 
shell that had been exploded. Witness testified: 

“I don’t remember if the others were exploded.” 

When the doctor opened the clothing, there was no blood on the outside, but 
when they picked up the body blood rushed out, indicating internal hemorrhage. 
The doctor did not testify to the location of the wound, or say what vital organs, 
if any, were penetrated. So far as shown, the wound was not probed, nor was an 
autopsy performed. The undertaker testified that there was a hole in the breast 
not very much larger than the end of a shotgun; that the back—‘‘was smooth and nice, 
except in feeling over the back you could feel a couple of shot that had not come 
through the skin. * * * There was no hole through the skin. * * * The shot were 
apparently in the middle of the back, or below the hole in the front.” 

A neighboring farmer said that he “found a hole right in there pretty close to 
the heart, as near as I could judge.” The hole was about the size of a quarter 
or half dollar, as one says, “pretty round.” The evidence is that the cloth around 
the hole was slightly burned. A witness said that he noticed powder marks on the 
bib of the overalls. The undertaker expressed the opinion that: 

“Had the gun been real close to the body, there would have been more evidence 
of powder marks than I found. It was my opinion that the gun was pretty close 
to the body, but I couldn’t say how close.” 

As to the place where the body was found, a witness said the corn wasn’t very 
thick there; that: 


“There would be a ridge, and then there would be a kind of a hollow. Every 
other step you hit a ridge.” 

There was no other evidence concerning the condition of the corn or ground 
other than the date was August 26th, and no evidence as to whether the ground was 
slippery. After the body was taken to the house, a witness found “lying close to 
where the body was” a cornstalk with the end cut off with a sharp knife.” The 
gun was a single barreled pump gun, having a hammer. The plaintiff offered 
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evidence, apparently for the purpose of showing that the gun, some time afterward, 
while in the same condition, was discharged without any apparent cause, but no 
definite offer was made and the questions were too vague to be permissible, No 
suggestion is made by either party in evidence or argument to the possibility of 
homicide. The theory of the defendant upon the physical facts is that the deceased 
either held the gun with the butt higher than the muzzle and discharged it probably 
with a piece of cornstalk held in one hand, or that he sat upon the ground, his 
legs extended and his body leaning forward, and placed the muzzle over his heart, 
and pulled the trigger either with a piece of cornstalk or the toe of his shoe, and 
fell backward where he was found, and the recoil of the. gun threw it from him to 
the position where it was found on the ground. Of course, if the evidence is con- 
clusive that one or the other of these alternative methods must have been adopted, 
the impossibility of determining which would not prevent the direction of a verdict, 
but the defendant’s hypothesis, as it seems to us, must be based upon what “probably”. 
occurred and is only a hypothesis, an inference. There was evidence that from the 
end of the gun to the trigger was about three feet, and that the gun would weigh 
seven or eight pounds. 

[6] There is, of course, no evidence as to how the deceased carried the gun. 
We know, as matter of general knowledge, that guns are carried in various positions, 
sometimes over one shoulder, sometimes over another, or over the back, or on or 
under an arm, sometimes stock forward, sometimes barrel forward. That two shots 
were lodged under the skin somewhat lower than the wound at entrance may indicate 
little or nothing. The charge of shot would doubtless spread on entering the body. 
Some would likely be deflected by the bony, or even the soft, tissue. There is no 
evidence as to the course of the main charge of shot and wads. The distance of the 
gun from the body at the instant of discharge is a matter of argument and con- 
jecture. The direction and position of the gun at that instant must also be said, 
on this record, to be purely a matter of conjecture. There is in the record no 
evidence whatever as to the age or condition of the gun, particularly whether the 
trigger was worn, whether a “hair” trigger, how it was adjusted and protected, 
whether it was in order or susceptible or not to apparently cause less firing. The 
kick of a gun throws the barrel up, and it cannot be said, we think, as conclusively 
shown, that if deceased fired the gun with the muzzle pointed toward him, particularly 
if he was sitting on the ground, the recoil would propel it six feet beyond his feet, 
even though the doctor testifies that he has had guns “jump farther than that from” 
his hands. When the butt strikes the ground in the recoil, the barrel will not 
necessarily settle in the line in which it was when discharged. If deceased was 
holding the gun near or against his body with the purpose of discharging the load 
into his body, it might be inferred that he would, necessarily, have a tight grip upon 
the barrel at the time of the discharge. One of the evidences of the firing of a 
gun by the holder killing himself is the strong grip of his hands upon it. 1 Taylor’s 
Jurisprudence (7th Ed.) 550. 

We think it cannot be said upon this record by the court that the grip which 
the deceased, if he fired the gun, must have had upon it, at the time of discharging 
it, was necessarily relaxed at or before the moment of recoil. We do not find in 
the record evidence that conclusively dispels the possibility that the deceased might 
not, for instance, have been carrying the gun over his left shoulder, barrel forward, 
and that in the course of its being swung over, stock upwardly, either by accident 
or in the course of stumbling or slipping and recovering, or in some other method, 
which it is the business of the defendant before it is entitled to a directed verdict 
to exclude, the gun at the instant of its being pointed toward his body was discharged. 
Shooting accidents do most unexplainably occur. We cannot determine from the 
record what position the gun would have to be in, nor that it would not be discharged 
either from the motion of the gun or slight contact with the standing corn. The 
cornstalk that was cut, apparently, was not noticed until after the body had been 
taken away. It is altogether a matter of inference as to who cut it, when it was 
cut, where it actually was in relation to the position of the body, or whether deceased 
cut it, had it, or used it. It must be said, we think, that the record, as a whole, leaves 
the case in a very vague condition, and that, while reasonable minds may find that the 
defendant has proved suicide, this record is insufficient to compel all reasonable minds 
to come to that conclusion. The court erred in not submitting the case to the jury. 

[7] II. The verdict of the coroner’s jury that the insured “died from the effects 
of a load of No. 5 shot, fired from a 12-gauge shotgun, same entering his body just 
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below nipple and striking the heart, the wound being self-inflicted,” and the coroner’s 
inquisition, of which this was a part, were received in evidence over appellant's 
objection. In Metzradt v. Modern Brotherhood, 112 Iowa, 522, 84 N. W. 498, such 
a verdict, offered by defendant, was received. The plaintiff recovered judgment. 
On appeal by defendant, the court said that plaintiff’s counsel did not question the 
admissibility of the verdict and added: 

“We think it is competent evidence on such an issue as this. As to its effect 
the defendant only claims that it is prima facie evidence of death by suicide. * * * 
Giving to this verdict the effect claimed for it, and considering it in the light of 
the circumstances attending the death of the assured, we still think it is fully over- 
come by other evidence. 

The judgment was affirmed. It will be seen, therefore, that the question of 
admissibility over appellant’s objection was not in the case. 

In Mittelstadt v. Modern Woodmen, 143 Iowa, 186, 121 N. W. 803, 136 Am. 
St. Rep. 765, no objection to the admissibility of the coroner’s verdict was made, 
and it was not contended 6n appeal that it was inadmissible. The opinion states: 

“We have no occasion, in view of this record, to consider the admissibility of the 
testimony.” 

In Dufree v. Wabash R. Co., 155 Iowa, 544, 136 N. W. 695, a personal injury 
case, it is said: 

“We have held that a coroner’s verdict is competent evidence for some pur- 
poses” (citing the Metzradt Case). 

The offer there included papers not before the court. The exclusion of the 
verdict was held not prejudicial. 

In Tomlinson v. Woodmen of the World. 160 Iowa, 472, 141 N. W. 950, there 
was a judgment for plaintiff and appeal by defendant. The court there said: 

“The objection made to the corner’s verdict must have been interposed by plain- 
tiff’s counsel, although the record is apparently to the contrary. This court has hereto- 
fore held such testimony admissible. Metzradt v. Brotherhood, 112 Iowa, 522 
[84 N. W. 498]. And, whatever may be thought of this rule by the court as now 
constituted, the defendant suffered no prejudice from the admission thereof, and the 
objection which was interposed came from plaintiff’s counsel and not from defendant.” 

In Michalek v. Modern Brotherhood, 179 Iowa, 33, 161 N. W. 125, it is said: 

“This court has sustained the admissibility, in such cases, of the verdict of a 
coroner’s jury—an extreme holding to the propriety of which the writer does not 
assent; but it has never yet taken the step beyond that limit which is required to 
give admissibility in evidence of such officer’s opinion or of his report of such 
opinion to an administrative board or commission having no interest therein or 
official duty in connection with the death of the deceased, except as an item in the 
compilation of a table of vital statistics. In this case, there was no inquest, no 
coroner’s jury, and no prtense of a verdict of such a body.” 

These cases are the only cases which have come to our attention where the 
question has been raised in this court. In none of them was the question of admis- 
sibility over appellant’s objection passed uqpon. The coroner is required to hold 
an inquest upon the dead bodies of such persons only as are supposed to have died 
by unlawful means, and in such cases as are required by law.. Code 1897, § 515, 
Code 1924, § 5200. The coroner’s jury is required to return “when, how, by what 
person, means, weapon or accident he (deceased) came to his death, and whether 
feloniously.”” Code 1897, § 521, Code 1924, § 5208. The proceedings have no 
reference to and are not intended for the ascertainment of civil rights or liabilities. 
The parties interested in such rights or liabilities are not before the coroner’s jury, 
at least by virtue of their interests. Such interests are not before the coroner’s jury 
for determination, nor are the parties to them as such before the court or heard. 
The finding in most cases must be as to such parties merely an opinion and hearsay. 
Certainly, it is not, as between them, a judicial determination. The coroner has not 
the means, nor has he, as to civil rights involved, the knowledge essential to a 
judicial inquiry. The proceedings are not conducted for the purpose of determining 
civil rights nor in a manner adapted to the ascertainment of the facts determing 
such rights. The proceedings are informally and often carelessly conducted. In 
this case the verdict could have been no other than a mere ex parte conclusion of 
the men who happened to constitute the coroner’s jury and founded on hearsay so 
far as the parties to this controversy are concerned. The great weight of authority 
is opposed to the admissibility of the proceedings on the inquest and verdict, as 
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evidence of the cause of death in a later civil proceeding.. We are of the opinion 
that the reception of the proceedings in the inquest and the verdict was error. 
Groeschner .v. John Gund Brewing Co., 173 Wis. 366, 181 N. W. 212; Wasey v. 
Travelers’ Ins. Co., 126 Mich. 119, 85 N. W. 459; Cox v. Royal Tribe, 42 Or. 365, 
71 P. 73, 60 L. R. A. 620, 95 Am. St. Rep. 752; Goldschmidt v. Mutual Life, 102 
N. Y. 486, 7 N. E. 408; Hollister v. Cordero, 76 Cal. 649, 18 P. 855; 37 C. J. 633; 
13 C. J. 1256; and cases collated in these authorities. ; 

The expressions in our cases referred to, to the effect that the inquest or verdict 
is admissible, do not correctly state the law and are overruled. 

III. Other exceptions shown by the record, not governed by the foregoing 
discussion, were either not so presented below or are not so presented here as to 
be entitled to consideration. 

The judgment is reversed. 

Evans, Stevens, Faville, and Vermilion, JJ., concurring. 

De Graff, C. J., dissenting. 

DeGrarr, C. J. I respectfully dissent from the conclusion reached by the 
majority that a jury question is presented in the instant case. The ruling of the 
trial court in sustaining the motion of the defendant for a directed verdict has no 
relation to the ruling of the trial court on the admissibility of the verdict of the 
coroner’s jury respecting the cause of death of plaintiff’s decedent. 

I recognize that the numerical weight of judicial authority is opposed to the 
admissibility of the proceedings on an inquest and verdict therein in a subsequent 
civil proceeding, and I therefore concur in the. reasoning and the principle stated 
in division II of the majority opinion. This matter is not of the essence of the 
primary question involved on this appeal. 

The policy in suit was issued October 25, 1919. The insured died August 26, 
1921. The policy contains this clause: 

“If within two years from the date of issue of this policy, the insured shall, 
whether sane or insane, die by his own hand or act, the liability of the association 
shall be limited to the amount paid to it by the insured on account of said policy.” 

Did the insured voluntarily fire the shot that caused his death, or was the dis- 
charge accidental? It is certain that D. M. Barrett did not die from a natural cause, 
and it is not claimed that his death resulted from a felonious homicide. If there is 
but one conclusion that can be fairly and reasonably drawn from a consideration of 
all the evidence in the case, namely, that Barrett’s death resulted from a gunshot 
wound, intentionally inflicted by himself, the ruling of the trial court in directing 
a verdict for the defendant should be sustained. In my judgment, there is but one 
conclusion that can be predicated on the physical facts, and there are no other con- 
trolling facts. The rule is quite universal that, when death is shown, it is presumed 
to have resulted from an accidental cause and not from suicide. 

In commenting on this proposition, it is said in Tomlinson v. Woodmen of the 
World, 160 Iowa, 472, 141 N. W. 950: 

“This, of course, is not a legal presumption, but rather a presumption of fact, 
or inference, which is to be drawn from the fact that men do not, as a rule, commit 
suicide. * * * It is a rebuttable presumption and, in cases like the present, casts the 
burden upon the defendant of showing that the wound which caused the death was 
self-inflicted or suicidal in character.” 

In other words, the defendant must overcome this presumption of fact by 
affirmative evidence and the permissible inferences to be drawn therefrom. The 
question then is, Do the facts disclosed by the evidence in the case at bar so negative 
the presumption that death was accidental as to leave no other reasonable hypothesis 
than that of suicide? I make answer in the affirmative. The physical facts at the 
time the body was found offer no reasonable explanation, except that the death of 
the insured resulted from an act of self-destruction. 

The defendant lived on a rented farm about four miles east and a mile and a 
half south of Paton, Iowa. His body was found some distance from the house, 
in a cornfield on the farm, about four rods from the fence, shortly before 9 o’clock 
on the morning of August 26, 1921. He was lying prostrate on his back, with his 
feet to the north and his head to the south. The shotgun, with one shell exploded, 
was lying about five or six feet and a little to the northeast of his feet, with the 
muzzle of the gun pointing toward the body. The recoil of the gun explains its 
position. 


The hole in the body caused by the shot was round, and about. the size of a 
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25-cent piece. His clothing, where the shot entered his body, was powder marked. 
The shot entered the left breast directly over the heart, coursing downward from 
horizontal. The location of the wound and the course of the shot precludes the 
inference that the gun was fired by dragging it. 

The gun that was used was a 12-gauge pump model shotgun, weighing about 
seven or eight pounds. The barrel of the gun was about 30 inches long. __ 

Barrett was not a stranger in the use of a gun, and the evidence negatives the 
inference that the gun was accidentally fired by his tripping or stumbling as he 
walked along. There is nothing shown in the field that would cause the accidental 
discharge of the gun. On the contrary, it is shown that a cornstalk, with the end 
cut off by a sharp knife, was found “lying close to where the body was.” The fair 
inference is that the cornstalk was the means used by Barrett to release the trigger. 
The conclusion is inescpable that the butt of the gun, at the time the shot -was fired, 
was slightly higher than the muzzle, and, when fired, must have been placed or 
held directly in front of the body and in close proximity thereto. 

The medical testimony discloses that Barrett must have fallen back immediately 
and died almost instantly upon receiving the shot, and that his body did not move 
thereafter. Dr. Waddell, who was immediately called and who examined the body 
before it was moved, testified: 

“When I opened the clothing on the body, I noticed that there wasn’t even a 
drop of blood on the outside, and when we picked the body up and went to move it, 
the blood rushed out of the wound and over my clothes, and it bled freely. It 
indicated that there had been an internal hemorrhage.” 

The condition of the body and the circumstances attending the discovery negative 
the theory of accident. The evidence, as a whole, is consistent with the conclusion 
of suicide, and it may not be said that the facts are equally consistent with some 
other conclusion. 

The administrator, prior to the commencement df this action, upon filing his 
application in the probate court for authority to make settlement with the defendant 
company, pursuant to the stipulation in the policy for the refunding of the premiums 
paid by decedent, alleged under oath that David M. Barrett “came to his death by 
his own hand.” We do not’stress this recital, and it was subject to explanation. 
Nevertheless, it discloses the attitude and conclusion of affiant in the matter at 
that time. 

Some attention is given in argument to the question of motive. It is but natural 
in a case of this character that this inquiry should arise. However, the physical 
facts and the atfending circumstances constitute a complete answer to the primary 
quéstion involved on this appeal. The Psychology of the case is incidental, and, in 
reaching a decision, we are not compelled to adopt the philosophy of Hamlet and 
wonder why the insured did “his quietus make” rather than “sweat and grunt under 
a weary life.” 

To submit a case of this character to a jury is simply to permit the jurors to 
wander into the fields of speculation and conjecture. As said in Deweese v. Sov- 
ereign Camp W. O. W., 110 Kan, 434, 204 P. 523: 

“Jurors are not to be permitted to shut their eyes to what everybody else sees 
and understands and wander off into fields of amagination and suspicion in order 
to reach verdicts. Courts are more and more realizing and declaring that they must 
not permit themselves to be more ignorant than anybody else or fail to see what 
is plain to every one and everybody except a court.” 

I reach the conclusion that the evidence sustains the contention of appellee and 
that the ruling of the trial court should be affirmed. 


ROGERS v. FRATERNAL AID UNION. (No. 26538.) 
(Supreme Court of Kansas. Dec. 11, 1926.) 
Pacific Reporter 408. 
(Syllabus by the Court.) 
INSURANCE—EXPRESS WARRANTY OF SOUND HEALTH, WHEN IN- 

SURED WAS TO UNDERGO OPERATION NEXT DAY, HELD TO 

PREVENT RECOVERY ON CERTIFICATE. 

In an action by the beneficiary of a certificate issued by a fraternal insurance 
society, which had been delivered to the deceased the night before her death, upon 
her express warranty that she was then in sound bodily health, when in fact at that 
time, and for 30 days to 6 weeks prior thereto, she had a physical ailment, probably 
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of the nature of a uterine hemorrhage, which caused an almost continuous flowing, 
and where the medicine she had been taking therefor was causing her to grow 
steadily worse, and where, at and prior to the time she so warranted her sound bodily 
health, she had then actually engaged two physicians to perform a surgical curette- 
ment on her person for the relief or cure of that ailment, and was to undergo that 
operation the following day, in which operation she died, her warranty of sound 
bodily health was breached as soon as made; and her beneficiary canot recover on 
the certificate of insurance delivered to her on the faith of such warranty. 
(For other cases, see Insurance, Dec. Dig. § 723 [5]). 


Appeal from District Court, Sedgwick County; Thornton W. Sargent, Judge. 

Action by Albert Rogers against the Fraernal Aid Union. From a judgment 
for plaintiff, defendant appeals. Reversed and remanded, with instructions. 

George R. Allen, of Topeka, and C. A. Matson and I. H. Stearns, both of 
Wichita, for appellant. 

J. W. Ward, Tom Harley, Robert C. Foulston, and George Siefkin, all of 
Wichita, for appellee. 

Dawson, J. This was an action on a fraternal insurance policy. Plaintiff’s 
wife, Juanita Rogers, 21 years old, and mother of two children, made application on 
May 27, 1923, for membership and insurance in the defendant institution. She was 
asked the usual precautionary questions. Some of these and her answers thereto 
read: 

“20. Are you of sound body, mind and health? * * * A. Yes. * * *” 

“12. Have you in the past five years been treated by, or consulted, any physician 
in regard to Personal ailment? No. 

“15, * * * Tf applicant is a woman +m? 

“Ho wmany miscarriages ? None.” 

“Are you pregnant? No.” 

These questions and answers were incorporated in her written application, and 
that instrument also contained the following recitals: 

“I hereby waive all benefits paid under the laws of the order, in event of my 
death or disability resulting directly or indirectly from my being pregnant at this 
time. I hereby also waive all benefits under the said laws on account of a or death 
occurring to me a result of abortion or attempted abortion. * * * 

“I further agree for myself and my beneficiary, or beneficiaries, that no right to 
or claim for benefits of any nature shall accrue by virtue of this application or 
benefit certificate issued thereon until the same has been approved by the Supreme 
Physician, and J have been initiated and had delivered to me personally, by the local 
lodge secretary, a benefit certificate, accepted by me in writing while in sound health, 
free from disease.” (Italics ours.) 

The defendant’s constitution and by-laws, which governed the insurance contract, 
contained these provisions: 

“Section 48. * * * No liability upon the part of this association for the payment 
vf any death or disability benefits shall arise or be incurred until. * 

“Second. Has been initiated. * * *” 

“Fourth. Had delivered to him, while in good health, his benefit certificate. * * 

“Section 55. * * * If the statements, declarations, or warranties in his application 
for membership, * * * shall be found in any respect untrue, his certificate shall 
become and be null and void and of no effect.” 

On the evening of July 14, 1923, Mrs. Rogers and her husband called on de- 
tendant’s local secretary and paid the first monthly assessment of dues exacted by 
defendant from its insured members; and, although she had not. yet been initiated 
as a member of the society, the insurance certificate was delivered to her upon her 
written acceptance, which reads thus: 

“I hereby accept certificate No. 259360 delivered to me this 14th day of July, 
1923, subject to all the conditions and provisions thereof. * * * J further ‘ets and 
warrant that I am in sound bodily health and of temperate habits. (Italics ours). 

“Mrs. Juanita Rogers.” 

Next day Mrs. Rogers died on an operating table in her own home, while under- 
going a surgical operation called a “curettement” for the correction or cure of 
uterine hemorrhage. 


Payment of the policy being refused, this action by the husband as designated 
beneficiary was begun. 
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Defendant’s answer set up various defenses which .provoked a sharp contest 
in the trial court. There was testimony which tended to show that Mrs. Rogers 
was enciente when she signed her application on May 27, and that she had sounded 
a physician about getting relief therefrom. This doctor testified: 

“TI remember Juanita Rogers. * * * I had occasion to administer to her in 1923; 
must have been two or three months before her death. * * * She complained to 
me of a cold and nauseated. There was no examination made otherwise than a few 
simple questions. * * * The questions that were asked elicited the fact that there 
was a possible pregnancy, and that this nausea and vomiting was possibly due to the 
condition of pregnancy. I gave her something for her cold and made an effort to 
check the nausea. Nausea could have been due to pregnancy or to other causes. In 
my judgment it was caused by pregnancy. She stated if she was pregnant she wished 
she would not have it. I just laughed at her, and said, ‘Well do not come to me 
for it.’” 

One matter of controlling importance was the deceased’s condition of health at 
the time she made her application for insurance, and especially at the time she gave 
her receipt for the insurance certificate the night before her death. Her husband, 
this plaintiff, testified : 

“Prior to July 14th or 15th of July, 1923, my wife was apparently in perfect 
health as far as I know. We would go out and play ball and run around and cut 
up all the time. There was no apparent change in her health immediately before 
her death or any time during the two years. * * * [July 14, we] went over to Mr. 
Shepard’s house and got our policies. It is my wife’s signature to Exhibit 1, signed 
by her on the day before her death at about 8 o’clock in the evening. We took the 
policies back over to the house, and then ran for the street car to go to town and see 
the last show at the Miller, and had to run to catch the Harry Street street car. 
Ran nearly a block, I ran, but she outran me. I used to run 100 yards in 102/5 
seconds, but could not catch my wife to the street car . She seemed to have better 
wind than I did, because I was puffing and she was not. * * * She seemed to be 
active. She would get out and play ball in the front yard, cutting up all the time like 
kids, get in a little wagon like kids and coast up and down the street with them.” 

However, plaintiff also testified to this effect: 

“Her menstrual periods were regular until about 30 days before she died, and 
then she began to flow. She would flow for a day, and then quit and flow of a night 
and quit. * * * I kept tellink her she ought to see a doctor. * * * On July llth 
I came down here. I told her to call the doctor. She called Dr. Smith, and she 
gave her some medicine, and she went to Cookson’s and got it; she took this medicine 
three times. I heard Dr. Smith say, ‘If this medicine doesn’t do you any good, I will 
have to curette you.’ It was on the day she prescribed the medicine. The medicine 
was for menstruation. It did not inconvenience her, but I was worried about it, 
and knew it was not right why she was flowing that way. I insisted on calling a 
doctor. I noticed the medicine made her worse. * * *” 

Cross-examination : > 


‘“* * * * T noticed she began flowing about 30 days before her death. It started 
about the regular time to start but never stopped. About the Ist of June I did not 
think it was natural, she said, ‘ lam not worrying about it, because I am feeling all 
right’ Talked to Dr. Smith about July 11th; she said if it did not stop there would 
have to be a curettement; she came down to our house at that time. The prescription 
was made out, and she got it filled at Cookson’s; she went up herself and got it 
and on July 11th the medicine seemed to make her worse, she was flowing harder, 
and that flowing continued in intensity up to the time of her death.” 

Plaintiff’s stepmother testified in his behalf: 

“I am a practical nurse. * * * I went over to her house on Sunday morning. 
She called me on the phone, said she wanted me there through a curettement. * * * 
When I arrived she said she was going to have a curettement; said there was some- 
thing wrong and the doctor said she had to have it. * * * She did not tell me she 
had been flowing. I khew it was a curettement, and as a practical nurse I knew 
what a curettement was for. Knew it was to stop flowing and remove any foreign 
tissue that might be in the uterus. She did not tell me what caused the flowing. or 
the dead tissue in the uterus, and I did not ask her. * * * I did not see how much 


dead tissue was removed, I have no idea. I wouldn’t say; I couldn’t say. It just came 
out, washed out, just a mass of stuff.” 
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Dr. Gouldner, a witness for the plaintiff, testified: _ 
“Many women flow during the menstruation periods irregularly and for some 
periods of time without being in bad bodily health. A prolonged flow, which has 


been going on for over four weeks, is self-evident as to some disturbance of the 
normal health.” 


Dr. Smith testified : ; 

“She called me over the telephone in the morning of Saturday the 14th, the 
day before the operation. * * * Then she called me again. * * * and asked me to 
make arrangements with some physician to do the surgical work; * * * also talked to 
Dr. Bernstorff. * * * I told her I had made arrangements with Dr. Bernstorff to do 
this for her. * * * Her aunt was there, Mrs. Lee, and assisted us in getting her ready 
for the operation; Mrs. Lee was a domestic nurse, and was there as a nurse.” ‘ 

The jury returned a verdict for plaintiff, and answered certain special questions 
submitted by the court: ‘ ‘ 

“(1) On what date do you find the insurance policy involved in this case 
was delivered? Answer: July 14, 1923. , 

“(2) What date do you find the application was signed by Juanita Rogers? 
Answer: May 27, 1923 

“(3) Did Juanita Rogers consult Dr. H. P. Daniels in the early spring of 1923? 
Answer: Yes. 

“(4) Did Juanita Rogers, about three months prior to her death, consult Dr. 
H. P. Daniels as a physician concerning her ailment, if any? Answer. Yes. * * * 

“(7) Was Juanita Rogers pregnant on May 27, 1923? Answer: No. 

“(8) Did the death of Juanita Rogers.result directly or indirectly from her 
pregnancy? Answer: No. 

“(9) What do you find the death of Juanita Rogers resulted from? Answer: 
Chloroform not properly administered as an anesthetic. * * * 

“(17) Was said Juanita Rogers of sound mind, body and health * * * on 
May 27, 1923? Answer: Yes. 

“(18) Had said Juanita Rogers consulted any physician regarding her personal 
ailment within five years immediately preceding May 27, 1923? Answer: Yes. 

“(19) If you answer the foregoing question in the affirmative, then state what 
physician, and when she so consulted the physician, and for what purpose? Answer: 


Dr. Daniels about April, 1923, for a cold. Dr. Smith about January and April for 
a cold.” 


Other significant findings read: 

“(20) Was said Juanita Rogers of sound bodily health on July 14, 1923? 
Answer: Yes. * * * 

“(22) Did Juanita Rogers have any physical ailment on July 15, 1923, im- 
mediately prior to her death? Answer: Yes. 

“(23) If you answer the foregoing No. 22 in the affirmative, then state of 
what said ailment or ailments consisted? Answer: Probably uterine hemor- 
rhage. * * * 

“(28) Did Juanita Rogers call Dr. Orrill Smith on July 14, 1923, and make ar- 
rangements for the performing of an operation on July 15, 1923? Answer: Yés. 

| If you answer the foregoing question in the affirmative, then state what 
operation was to beperformed on July 15, 1923? Answer. Curettement.” 

Judgment was entered in plaintiff’s behalf. Defendant assigns various errors, 
but we shall go directly to the simplest and most obvious of these, since its de- 
termination may conclusively settle this lawsuit. 

_ On the night before her death, at the time the beneficiary certificate was de- 
livered to her, and as a condition of that delivery, Juanita Rogers represented and 
warranted that she was then in sound bodily health. The jury found that such 
was her condition (No. 20), but that finding was a mere conclusion and manifestly an 
erroneous one, since findings 22 and 23 are squarely and specifically to the contrary. 
The latter two findings deal with the specific facts and are in accord with the testi- 
mony adduced in favor of plaintiff. While it was shown in evidence—and the jury 
gave it credence—that Mrs. Rogers was in apparent good health, an athlete, a 
tomboy, an efficient cook and housekeeper, up to the minute she doffed her clothes and 
donned her gown and kimona and climbed on the operating table where she died 
25 minutes later on that Sunday afternoon, yet the facts of her physical ailment, which 
had afflicted her for some weeks, and which necessitated the surgical operation which 
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had been arranged to take place the following day were developed by the evidence 
of plaintiff’s own witness. Plaintiff and the witnesses in his behalf testified that 
deceased had been flowing for some 30 days to 6 weeks prior to her death, that 
plaintiff was worried about her condition and said she must see a doctor. Plaintiff 
testified that two or three days before her death the medicine she was taking had 
made her worse. Moreover, at the very hour Mrs. Rogers set her signature to the 
acceptance agreement reciting, “I further declare and warrant that I am in sound 
bodily health,” she knew she had been flowing for 30 or 40 days, that she had been 
taking medicine to relieve that ailment, that the medicine had made her worse and 
that her doctor had told her she would probably heve to undergo a surgical operation 
to rectify some derangement or abnormality in her womb, and she knew that her 
bodily health was then and there so unsound that she was to undergo a surgical 
operation next day and that she had already engaged two physicians to perform that 
operation. All these facts, with no evidence to the contrary (and disregarding al- 
together defendant’s evidence to the sameeffect), compelled the jury to find that Mrs. 
Rogers did have a physical ailment (finding No. 22) probably a uterine hemmorhage 
(finding 23) of sufficient gravity to require her to undergo a surgical curettrment, 
and that she had engaged physicians to perform that operation (finding 28.) She 
knew all of this before she warranted that she was in sound bodily health. The sur- 
gical operation did disclose the presence of a mass of dead tissue in the uterus. A 
woman so afflicted must be held as a matter of law to have been of unsound bodily 
health, and neither the equivocation of witnesses nor the sophistical conclusions 
of juries can alter that self-evident proposition. Special findings 22, 23, 
and 28, with the undisputed evidence which supported those findings, make it 
perfectly clear that the warranty of sound bodily health, given by the deceased 
on the night prior to her death, was breached as soon as made. By the terms of the 
certificate of insurance and by the provisions of defendant’s constitution and by-laws, 
there was to be no liability unless the certificate was delivered and accepted by the 
member “while in good health.” The by-laws provided that the certificate should be 
void in the event of a false warranty. Such a by-law was binding on the assured 
and her beneficiary. Miller v. Knights & Ladies of Security, 103 Kan. 579, 175 P. 
397; Pickens v. Security Benefit Association, 117 Kan. 475, 231 P. 1016, 40 A. L. R. 
654, and note. See, also, Hoover v. Royal Neighbors, 65 Kan. 616, 70 P. 595; Metro- 
politan Life Insurance Co. v. Brubaker, 78 Kan. 146, 96 P. 62, 18 L. R. A. (N. S.) 
362, 130 Am. St. Rep. 356, 16 Ann. Cas. 267; Glasgow v. Woodmen of the World, 
107 Kan. 354, 358, 191 P. 470; Hiatt v. Woodmen of the World, 107 Kan. 359, 191 
P. 472; Steele v. Woodmen of the World, 115 Kan. 159, 222 P. 76. 

In view of the conclusion just reached, the other errors assigned and argued by 
appellant, although some of them are rather striking, need not be considered. 

The judgment is reversed, and the cause remanded, with instructions to enter 
judgment for the defendant. 


CLARK v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Maine. Dec. 20, 1926.) 
135 Atlantic Reporter 357. 

1. INSURANCE—“ASSESSMENT INSURANCE POLICY” MAKES BENE- 
FIT DEPEND ON COLLECTION OF NECESSARY ASSESSMENTS, 
WHILE “OLD-LINE POLICY” UNALTERABLY FIXES PREMIUMS 
AND LIABILITY. 

“Assessment insurance policy” is contract by which payments to insured are not 
unalterably fixed, but dependent on collection of assessments necessary to pay amounts 
insured, while “old-line policy” unalterably fixes premiums and definitely and un- 
changeably fixes insurer’s liability. 

(For other cases, see Insurance, Dec. Dig. § 57([2].) 


4, INSURANCE—RIGHTS OF PARTIES TO ACTION ON POLICY HELD 
DEPENDENT ON CONTRACT AND LEGAL PRINCIPLES, THOUGH 
EQUITABLE ESTOPPEL MAY BE INTERPOSED IN ACTION AT 
LAW. 

Rights of parties to action at law on life insurance policy held’ dependent on 
contract and legal principles applicable thereto, in absence of elements of equitable 
estoppel, though such estoppel may be interposed in action at law. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 
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5. INSURANCE—INDORSEMENT OF CHANGE OF BENEFICIARY ON 
POLICY, SUED ON AT LAW, CANNOT BE REGARDED AS MERE 
MINISTERIAL ACT, TREATED AS DONE IF INSURED DID ALL 
HE COULD. 

Indorsement of change of beneficiary on policy by insurer, as required thereby 
before it shall take effect, cannot be regarded, in action at law thereon, as mere 
ministerial act, which may be treated as done or waived, if insured did all he could 
to effect change before his death. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


6. INSURANCE—FIRST BENEFICIARY ACQUIRES VESTED RIGHT TO 
PROCEEDS ON INSURED’S DEATH WITHOUT HAVING HAD 
CHANGE OF BENEFICIARY INDORSED ON POLICY. 

Where change of beneficiary is not indorsed on policy by insurer before insured’s 
death, as required thereby before it shall take effect, the first beneficiary acquires a 
vested right to proceeds of policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


7, INSURANCE—INSURED HELD NOT TO HAVE DONE ALL HE 
COULD, SO AS TO AUTHORIZE COURT TO DECLARE CHANGE 
es COMPLETE, THOUGH NOT INDORSED ON 
Where insured’s wife never denied him privilege of physical possession of policy, 

of which she was beneficiary, so that he might send it to insurer’s home office for 

change of beneficiary, court cannot declare change complete on ground that insured 

did all he could, and that only purely ministerial duty of insurer’s officers remained 

to be done. © 
(For other cases, see Insurance, Dec. Dig. § 587.) 


8. INSURANCE—INSURER CANNOT DESTROY FIRST BENEFICIARY’S 
VESTED RIGHTS BY WAIVING REQUIREMENT OF INDORSE- 
MENT OF CHANGE OF BENEFICIARY ON POLICY. 

Insurer cannot destroy vested rights of first beneficiary under life policy by 
waiving requirement of indorsement of change of beneficiary thereon. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Report from Supreme Judicial Court, Hancock County, at Law. 

Action by Etta Clark against the Metropolitan Life Insurance Company. On 
report by the presiding justice to the law court for final determination. Judgment 
for plaintiff. 

ye before Wilson, C. J., and Philbrook, Dunn, Deasy, Sturgis, and 
Barnes, JJ. rer 

D. E. Hurley, of Ellsworth, for plaintiff. 3 

George E. Thompson and Ross St. Germain, both of Bangor, for defendant. 

PxitsrookK, J. This is an action at law, in assumpsit, to recover the amount due 
under the terms of an insurance policy issued by the defendant, and in which the 
plaintiff, now widow of the insured, was named as the beneficiary. After a jury 
waived hearing, by consent of the parties, the presiding justice reported the case to 
the law court for fina] determination. ’ f 

The policy was written with express right of the insured to change the bene- 
ficiary, and to designate a new one “by filing written notice thereof at the home office 
of the company, accompanied by the policy for suitable indorsement. Such change 
shall take effect upon the indorsement of the same on the policy by the company and 
not before.” The policy was dated April 28, 1923. On April 2, 1924, using a blank 
form furnished by a local agent of the company, but not printed on, nor attached 
to, the policy, the insured directed that his mother, Blanche M. Clark, was thereafter 
to be the beneficiary. This direction was delivered to the local agent, but the polic 
was not so delivered, and, in fact, the policy remained in the hands of this plaintiff, 
or in the hands of Fannie Lovell, mother of the plaintiff, until after the death of 
he i d. i 
‘mr The inswedd, Earl R. Clark, died April 13, 1924, and the proceeds of the policy 
were paid to his mother May 21, 1924. The plaintiff, claiming that no change of 
beneficiary was legally and properly made before the death of the insured,. brings this 
action to recover the same proceeds. : robs : 

In view of the positions taken by the parties, and the authorities cited by counsel, 
we deem it proper to briefly discuss the following propositions: 1. To what class of 
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life insurance does the policy involved belong? II. The form of action by which the 
plaintiff seeks to enforce her rights. III. The terms of the contract as to change 
of beneficiary. IV. Sufficient action on the part of the insured to effectuate such 
change. V. Waiver of such action by the insuring company. 

{1] I. Life insurance is known by different names, according to the nature of 
the terms and conditions of the different forms of contracts or policies. Knott y. 
Security Mutual Life Ins. Co., 161 Mo. App. 579, 144 S. W. 178. We are here con- 
cerned with the distinguishing differences between assessment insurance policies and 
that class of policies known as old-line. In Haydel v. Mutual Reserve Fund Life 
Ass’n (C. C.) 98 F. 200, the court held that assessment insurance is where the benefit 
to be paid is dependent upon the collection of such assessments as may be necessary 
for paying the amounts insured. “In other words,” said the court, “it is assessment 
insurance if payments to be made by the insured are not fixed—unalterably fixed— 
by the contract. On the contrary, an old-line policy is a contract where the amount 
to be paid by the insured is fixed, the premiums to be paid are unalterable, and the 
lability incurred by the defendant company is also fixed, definite, and unchangeable.” 
This rule is in harmony with the decisions of many of our state courts, and may be 
safely declared to be settled law. 

[2] The policy was offered as Plaintiff’s Exhibit 1, and admitted without objec- 
tion. Although it was not printed as an exhibit, yet the declaration states that a copy 
thereof was annexed to, and made part of, the declaration, and such copy is so an- 
nexed. Apparently the parties, in making up the record, did not deem it necessary to 
increase the expense by printing the policy as an exhibit. From this copy it is plain 
that the contract of insurance was in the form of an old-line policy, so that the rights 
of the parties must be determined by application of the law governing old-line policy 
contracts. The reason for referring to this point is because counsel have cited many 
authorities where decisions have been rendered in cases which arose under assessment 
policies, most of which embody statutory provisions of the state from which they 
derive their charter, and hence are not pertinent to cases of old-line insurance. More- 
over, where provisions of statute are to be read into an insurance policy, the statute, 
if of another state, must be proved, for it is well settled that the statutes of another 
state are to be proved as a matter of fact, and he who relies upon a foreign statute 
must prove it. The court has no authority to go outside the record and consider 
facts not in it, and this includes foreign statutes. Franklin Motor Car Co. v. Hamil- 
ton, 113 Me. 63, 92 A. 1001. In the case at bar the defendant company was chartered 
by the statutes of New York, but those statutes were not proved, and we have no 
right to presume that a New York \statute is similar to any statute in our own sate, 
nor to inject, or try to inject, the stautory law of New York into the decision of this 
case. We must interpret the contract as we find it, and declare the rights of the 
parties in the light of that interpretation. 

(3, 4] II. The form of action by which the plaintiff seeks to enforce her rights. 
As we have above stated, this is an action at law, and not a proceeding in equity, so 
that certain equitable rules invoked, and decisions rendered in equity suits, are not 
applicable to the decision of cases on the law side of the court. We are now referring 
especially to the doctrine that a court of equity will decree that to be done which 
ought to have been done. This equitable rule cannot be employed in actions at law. 
Killion v. Modern Woodmen. 202 Ill. App. 525, sustained by the Supreme Court on 
certiorari. It is doubtless settled law in this state that equitable estoppels may be 
interposed in an action at law (Milliken v. Dockray, 80 Me. 82, 13 A. 127, and cases 
there cited), but in the case at bar none of the elements of equitable estoppel exist. 
The rights of these parties, so long as the action continues to be an action at law, 
depend upon the contract, as guaranteed by its terms, and upon legal principles 

licable thereto. 1 

7 [5] Ill. The terms of the contract as to change of beneficiary. Those orem 
expressly state that the beneficiary may be changed “by filing written notice thereo 
at the home office of the company, accompanied by the policy for suitable indorse- 
ment. Such change shall take effect upon the indorsement of the same on the policy 
by the company and not before.” How can plainer language be used in a ees 
The place where the indorsement must be made and the time when the ae 
would become effective are stipulated, yet it clearly appears from the ae tha 
the policy was either in the possession of the plaintiff, or her mother, Mrs. _— 
Lovell, from or before April 2, 1924, until after April 13, 1924; the latter ee ing 
that of the death of the insured, as we have just stated. It was therefore a physic 
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impossibility for the indorsement to have been made by the company between those 
two dates in the manner and at the place designated by the policy. If the terms of 
the contract have any meaning whatever, it is plain that they have never even yet 
been complied with. In other words, the change by indorsement on the policy has 
not yet been made, and the terms of the contract are that the change would become 
effective when such indorsement has been made, in accordance with the terms of 
the contract, “and not before.” (Italics ours.) 

_ It is urged that, where the consent of the insurer is not expressly required in the 
policy, or by some statute, the trend of authority seems to treat the indorsement 
required, in a clause similar to the one in this case, as a mere ministerial act, which, 
if the insured has done all he can do to perfect the change prior to his death, an 
equity court (italics ours), if the insurer does not object, will treat as done, or re- 
gard it as waived, even after the death of the insured, on the ground that it was a 
mere ministerial act for the benefit of the insurer. So far as we have been able to 
examine the authorities presented in support of this doctrine, they are all cases 
~— on the equity side of the court, and none appear to have risen in an action 
at law. 

Our attention is particularly called to White v. White (Sup.) 194-N. Y. S. 114, 
a case in which the original defendant, and the defendant in the case at bar, are one 
and the same insurance company. That case may be easily differentiated from the 
instant case. The White Case was begun as a suit at law, as the present case was 
begun, naming the insurance company as defendant. The company made a motion 
of interpleader, which was duly granted, substituting as defendant one Mamie White, 
wife of the decedent. A supplemental complaint was served, demanding judgment 
against this new defendant, and a supplemental answer was made thereto, demanding 
equitable relief. The court said that the granting of the order, and the supplemental 
at law. 
pleadings, changed the nature of the action from one at law to an action in equity. 
The court then proceeded to say that “a far more liberal rule obtains,” in cases of 
this character in an equity court, where it is sought “to do that which the insured 
apparently intended to have done.” Had the defendant in the case at bar proceeded 
as it did in the White Case, then the decision in the latter case would be entitled to 
great weight in deciding the case before us. But it did not so proceed, evidently pre- 
ferring to adhere to its defense at law wherein the equitable principle referred to 
does not obtain. r : 

[6] IV. The terms of the contract as to change of beneficiary. These terms 
have been already stated, and do not call for repetition. Our own court, speaking 
by Mr. Justice Deasy, in Grand Lodge, A. O. U. W. v. Martin et al., 118 Me. 409, 
108 A. 355, said that a provision in a beneficiary certificate, prescribing that substitu- 
tion of a new beneficiary must be made in the presence of a designated official, is a 
material and substantial requirement, without conformity to which, or waiver by the 
member during his lifetime, no substitution can be legally effected. 

In French v. Provident Life Assurance Society of New York, 205 Mass. 424, 
91 N. E. 577, that court, speaking by Mr. Justice Rugg, said: : 

“The provisions of the present insurance contract plainly pointed out the way 
in which the beneficiary might be changed; they were clearly called to the attention 
of the insured, and the means were placed in her hands for complying with them. 
The signing of the request for such a change was, as she well knew, but one step, 
and that an indecisive one, in the process of substitution. Her failure to perform the 
other acts necessary to complete the designation of a new beneficiary rendered what 
she had done wholiy unavailing. It was an incomplete attempt logking in that direc- 
tion, which falls so far short of complying with the terms of the contract as to be 
of no effect. The express stipulation was that = ae when a change of beneficiary 

ould go into effect was its indorsement upon the policy. ; 
7 a eee intention on the part of the member to change the beneficiary, not acted 
upon in the manner required by the constitution of the association during the lifetime 
of the member, is ineffectual, and the first beneficiary, on the death of the member 
without the required steps having been taken to effect a change, acquires a vested 
right.” Wandell v. Mystic Toilers, 130 Iowa, 639, 105 N. W. 448. f ( 

In the case at bar, the terms of the contract were not complied with before this 
suit was begun, and have not yet been performed as to place, manner, and time of 


peril W Sufficient action on the part of the insured to effectuate the change of 


beneficiary. 
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It is insisted by the defendant that, if the insured does all that he is required 
to do, and all that it is in his power to do, and dies, equity will declare the change 
complete. In 2 Joyce on Insurance, § 751, it is held, as a general rule, that, if the 
assured has taken all necessary steps, and otherwise done all in his power to effect a 
change of beneficiary, and all that remains to be done is some purely ministerial duty 
on the part of the officers of the society, then the change will be regarded as complete. 

Here again we must not overlook the fact that this action is not on the equity 
side of the court. But, even if we were, it is plain that the insured, in his lifetime, 
had not done all in his power to effect a change of beneficiary. The wife, here plain- 
tiff, never denied her husband, in his lifetime, the privilege of physical possession of 
the policy so that he might send it to the New York office of the company. Indeed, 
she never denied that privilege to any one until death has given her vested rights 
therein, and then her denial was to officious persons who were hostile to those vested 
rights. No fraud on her part appears. Claims of fraud and performance of all 
necessary steps, by the insured, are not sustained by the record. 

(8] VI. Watver of action by the insuring company. It is claimed by the de- 
fendant that the procedure and rules relating to change of beneficiary are intended 
only for the benefit of the company, and may therefore be waived by it; that it did 
in fact waive the requirement of indorsement of change of beneficiary on the 
policy when it paid the proceeds thereof to the mother of the insured. If we concede 
the rights of the company to waive its own rights, yet it would be a strange doctrine 
which would hold that the company could destroy vested rights of a third person by 
waiver of any right which the company might claim to possess. 

As we have already seen (Wandell v. Mystic Toilers), supra, under the record 
in this case, this plaintiff had obtained a vested right in the proceeds of the policy at 
the death of her husband, and the mandate must be 

Judgment for plaintiff for the sum named in the policy, and interest thereon 
from date of writ. 


NEW YORK LIFE INS. CO. v. BLAYLOCK. (No. 25610.) 
(Supreme Court of Mississippi, Division B. Oct. 25, 1926. Suggestion of Error 
Overruled Dec. 6, 1926.) 

110 Southern Reporter 432. 

(Syllabus by the Court.) 

1. INSURANCE—UNDER OPTION IN LIFE POLICY, ON DEFAULT IN 
PAYMENT OF PREMIUM, HELD “SURRENDER CHARGE” WAS NOT 
TO BE DEDUCTED FROM RESERVE, WHERE POLICY WAS AUTO- 
MATICALLY CONTINUED AND NOT SURRENDERED, , 
Under option given by life policy, on default in payment of premium, the policy 

not being surrendered for cash surrender value or paid-up insurance, and so auto- 

matically continued, held “surrender charge” could not be deducted from reserve 
relative to time reserve would continue policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 

2. INSURANCE. , , 

Of two reasonable constructions of contract of insurance, the one favorable to 
insured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE. 8h $ “ - 

Under option given by his life policy on default in payment of premium, to have 
insurance continued for term purchasable by reserve, with deduction for money 
borrowed, held deduction is to be from reserve, and not from face of policy. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) isi, 

. INSURANCE—DIVIDEND PAID INSURED WITHOUT BENEFICI r 
~ CONSENT HELD NOT TO BE APPLIED TO EXTEND INSURANCE 

ON DEFAULT. i : 

Under option in life policy, in which insured had right to change beneficiary, 
held dividend paid insured without beneficiary’s consent after default in payment 
of premium should not be applied to extend the insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) r 

1 from Circuit Court, Calhoun County; T. E. Pegram, Judge. 

a by Cora M. Blaylock against the New York Life Insurance Company, 

Judgment for plaintiff, and defendant appeals. Affirmed. 
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A. H. Longino, of Jackson, for appellant. 

J. H. Ford, of Houston, and W. J. Evans, of Calhoun City, for appellee. 

Howven, P.J. The appellee, Mrs. Cora M. Blaylock, recovered judgment as 
beneficiary in an insurance policy on the life of her husband, Wm. H. Blaylock, 
against the appellant, insurance company, from which judgment the insurance com- 
pany appeals. 

The appellant contends that the policy had lapsed and was void at the time the 
insured died because of default in the payment of the premium thereon. 

The appellee urges that the policy was valid when the insured died, because the 
insurance had been extended beyond the date of the death of the insured by the 
automatic application of the reserve or “cash surrender value” due on the policy at 
the time of the lapse, under clause (b) of the provisions of the policy, “Options on 
Surrender or Lapse,” on the second page of the policy. The said provisions of the 
policy are here quoted as follows: 

“Options on Surrender or Lapse.—After this policy shall have been in force three 
full years, the owner may elect within three months after any default in payment 
of premium, but not later, either 

(a) To accept the cash surrender value; -or, 


(b) To have insurance for the face amount of this policy plus any outstanding 
dividend additions and less any indebtedness to the company hereon continue in force 
from the date of default for such term as is hereinafter provided, but without future 
participation and without the right to loans or cash surrender value; or 

(c) To purchase nonparticipating, paid-up insurance payable at the same time 
and on the same conditions as this policy. 

The cash surrender value, after premiums have been paid for three years or 
more, will be the reserve on this policy and on any dividend additions thereto, at the 
date of default, computed according to the American Table of Mortality, with interest 
at the rate of 3 per centum per annum, less the amount of any indebtedness to the 
company, and less a surrender charge at the following rate per thousand dollars of 
insurance: After three years $15; after four years $12.50; after five or six years 
$10; after seven years $7.50; after eight years $5; after nine years $2.50. However, 
in no case shall the surrender charge be more than one-fifth of the reserve. After 
premiums have been paid for ten years or more, the cash surrender value shall be 
equal to the full reserve calculated as above, less the amount of any indebtedness. 


The term for which said insurance will be continued, or the amount of paid-up 
insurance, will be such as said cash surrender value will purchase as a net single 
premium at the attained age of the insured according to the American Table of 
Mortality, with interest at the rate of 3 per centum per annum. If the insured shall 
not, within three months from default, surrender this policy to the company at the 
home office for its cash surrender value as provided in option (a) or for paid-up 
insurance as provided in option (c), the insurance will be continued as provided 
in option (b).” 

[1, 2] The main question presented on the appeal, which will be decisive of the 
case, is whether or not the “surrender charge” of $15 may be deducted by the com- 
pany from the reserve or cash amount due the insured on the policy at the time of 
the lapse, or should it be applied in extending the insurance under clause (b) of the 
provisions, “Options on Surrender or Lapse,” of the policy, where there has been 
no actual surrender of the policy, but the insurance is continued under said clause (b) 
to some future date as provided. 


In the case before us the policy became void several months before the death of 
the insured if the $15 as a “surrender charge” could be deducted from the amount 
due on the policy and not applied to extended insurance; but if the “surrender 
charge” of $15 in this case could not be retained by the companiy, then the insurance 
for the face amount of the policy was extended to a date after the death of the 
insured; so the question then is whether the $15 claimed by the company as a “sur- 
render charge” should be applied to extended insurance under the terms of the 
policy, or whether the company should be allowed to retain that amount, in which 
event the policy would have become void before the death of the insured. 

We have been unable to find any decision of the question, counsel cite none, and 
we are therefore left to construe the provisions of the policy from the language used ; 
and after a careful consideration of the proposition we are convinced that the $15 
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“surrender charge” cannot be collected by the insurance company, because, as we 
see it, there was no actual surrender of the policy, but the default in the payment 
of the premium amounted to a mere lapse of the policy, and under the said clause (b) 
the insurance was automatically extended, or “the insurance was continued as pro- 
vided in option (b),” as expressed by the provisions of the policy mentioned, the in- 
sured having failed to elect to come under clause (a) or clause (c); therefore no 
“surrender charge” could be collected from the amount due the insured on the policy 
at the time of the lapse, because there was no surrender of the policy. 

We do not understand the provisions of the policy to mean that the $15 “surrender 
charge’ could be retained by the company where the policy merely lapsed, and clause 
(b) extending the insurance automatically applied. It seems clear to us that this 
“surrender charge” can be collected by the company only where the policy is sur- 
rendered for cash, as provided in clause (a) or where the insured elects, clause (c), 
which latter question we do not decide, but the surrender charge cannot be retained 
where the insurance is continued under clause (b) as it was in the case before us. 

If the provisions in the policy under the designation “Options on Surrender or 
Lapse” can be reasonably construed to mean that when there is a lapse and the 
insurance is continued under clause (b) that this constitutes a surrender of the policy, 
or that the intention of the provision is that the lapse and continuance of the insurance 
shall warrant the charge of the $15 as a surrender or lapse charge, still the other 
construction that we have above placed upon the provision, namely, that the “surrender 
charge” is not to be deducted by the company unless the policy is actually surrendered 
and not continued under clause (b) as it is in the case before us, is also a reasonable 
construction of the provision; and when there are two reasonable constructions of the 
contract of insurance, one favorable to the insurance company and the other to the 
insured, it is the duty of the courts to adopt the one favorable to the insured, because 
the contract is to be construed most strongly against the writer of it. This is the 
universal rule, as we find it in all jurisdictions. Therefore we think, in the instant 
case, that the surrender charge cannot be claimed by the insurance company because 
there was no surrender of the policy; but if mistaken in that view, then it is our 
opinion that even if the construction contended for by the appellant is a reasonable 
one, still it is the duty of the court to adopt the other reasonable one favorable to the 
validity of the policy. 

[3] Appellee contends that the $300 borrowed by the insured from the company 
upon the policy should not have been deducted from the reserve, but that it should 
have been deducted from the face amount of the policy, and that had this been done 
the remainder of the reserve would have been sufficient to continue the policy in force 
as extended insurance for a full period of 13 years and 11 months after the date of 
default in the payment of the premium. Of course, if this view was sound the insur- 
ance polic} would have been, for this reason, in force and valid at the death of the 
insured; but we think the position is untenable. 

It is our opinion that whatever debt was due by the insured for money borrowed 
on the policy should have been deducted from the reserve or cash surrender value of 
the policy at the time when default was made in the payment of the premium, and 
the balance applied to the extended insurance. The construction contended for by 
appellee would give free irisurance to the insured for a lengthy period plainly not 
intended. oo : 

[4] The appellee also makes the point that the dividend of $16 on the policy, 
paid by the insurance company to the insured after default in the payment of the 
premium, should not have been paid to the insured without the consent of the bene- 
ficiary, but should have been retained by the insurance company as a reserve and 
applied in the extension of the insurance after the lapse of the policy. It is our 
judgment that whatever dividend on the policy was paid to the insured after the lapse 
should not have been applied to extend the insurance in favor of the beneficiary even 
though the beneficiary did not receive the dividend nor consent to it being paid to the 
insured. The policy here involved is one in which the insured had the right to change 
the beneficiary, and the beneficiary under the contract of insurance had no vested 
interest in the dividends while the insured was living. p 

In view of the conclusions reached above, we think the insurance was extended 
to a time beyond the date of the death of the insured, and that the recovery allowed 
by the lower court was correct. 3 

The judgment of the lower court is affirmed. 

Affirmed. 
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MURRAY v. METROPOLITAN LIFE INS. CO. (No. 25878.) 
(Supreme Court of Mississippi, Division A. Dec. 13, 1926.) 
(Syllabus by the Court.) 

110 Southern Reporter 660. 

1. INSURANCE—INSURER’S LIABILITY UNDER MASTER POLICY BE- 
COMES FIXED AT TIME OF INJURY TO EMPLOYEE, AND MAY 
BE ENFORCED AFTER TERMINATION OF EMPLOYMENT. 
Liability of insurer of employees under master policy, providing for termination 

on employee’s discontinuance in active employment, becomes fixed at time of injury 

to employee, and may be enforced after termination of employment. 
(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—PROVISIONS OF MASTER POLICY AND OF INDI- 
VIDUAL CERTIFICATES ISSUED TO EMPLOYEES SHOULD BE 
CONSTRUED TOGETHER. 

Provisions of master policy insuring employees and those of individual certificates 
issued to employees should be construed together. 
(For other cases, see Insurance, Dec. Dig. § 151[1].) 


3. INSURANCE—PROVISION SHOULD NOT BE CONSTRUED IN FAVOR 
OF INSURER UNLESS CLEARLY REQUIRED BY POLICY. 

Provision of policy should not be construed in favor of insurer unless clearly 
required by language of policy. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—DEMURRER TO REPLICATION OF WAIVER OF 
PROOFS OF DISABILITY FILED TO PLEA ALLEGING FAILURE TO 
FURNISH PROOFS HELD PROPERLY OVERRULED. 

Where replication to special plea averring insured’s failure to furnish proofs of 
disability pleaded waiver of proofs thereof, demurrer thereto was properly overruled. 
(For other cases, see Insurance, Dec. Dig. § 641[2].) 


Appeal from Circuit Court, Forrest County; R. S. Hall, Judge. 

Suit by William C. Murray against the Metropolitan Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Mayson & Kelly, of Hattiesburg, and E. O.: Sykes, of Jackson, for appellant. 

Wells, Stevens & Jones, of Jackson, for appellee. 

Cook, J. This suit was instituted by the appellant against the Metropolitan Life 
Insurance Company on an insurance contract for alleged total and permanent disa- 
bility. From the pleadings the following facts appear: 

The J. J. Newman Lumber Company is engaged in the operation of a large 
sawmill located at Sumrall, Miss., and it employs several hundred men. On Decem- 
ber 24, 1922, the Metropolitan Life Insurance Company issued and delivered to said 
lumber company a policy of group insurance covering the lives of the employees of 
said lumber company who were actually working for said company on that date. 
This group policy is called the “master” policy, and it contained a provision obligating 
the insurance company to deliver to the lumber company for delivery to each em- 
ployee insured a certificate of insurance, this provision being as follows: / 

“Certificate of Insurance—The company will issue to the employer for delivery 
to each employee insured hereunder an individual certificate showing the insurance 
protection to which such employee is entitled, the beneficiary to whom payable, to- 
gether with a statement that in case of the termination of the employment with the 
employer, for any cause whatsoever, such employee shall be entitled to have issued 
to him by the company, without further evidence of insurability, and upon application 
to the company within thirty-one days after such termination of employment and upon 
application to the company within thirty-one days after such termination of employ- 
ment and upon payment of the premium then applicable to the class of risk to which 
he belongs and to the form and amount of the policy at his attained age (nearest 
birthday) a policy of life insurance in any of the forms customarily issued by the 
company, except term insurance, in an amount equal to the amount of his protection 
under this policy at the time of termination. Upon termination of active employ- 
ment, the insurance of any discontinued employee under this policy automatically and 
immediately terminates, and the company shall be released from any further liability 
of any kind on account of such person unless an individual policy is issued in accord- 
ance with the above provision. Re-employment will be classed as new employment in 
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accordance with paragraph 4 hereof, and will be subject to the issuance of a new 
certificate.” 

In compliance with this provision, on the same date that the master policy was 
issued, there was delivered to each of the employees of the lumber company the re- 
quired certificate of insurance. There was delivered to the appellant, William C. 
Murray, certificate serial No. 126, which recited: 

“That under and subject to the terms and conditions of group policy No. 1666— 
G William C. Murray, an employee of the J. J. Newman Lumber Company, herein 
called the employer, is hereby insured for $1,250,00.” 

Printed on this certificate was a letter from the said lumber company to its 
employees stating, among other things, that all premiums on the insurance were paid 
by thé said lumber company. This policy also provided that the amount of insurance 
on the life of each employee should be determined by the length of service of such 
employee, in accordance with a schedule therein fixed, and thatthe amount of this in- 
surance should be automatically increased from a minimum of $500 for those employed 
for six months, but less than one year, to a maximum of $2,000 for those employed 
for nine years, but less than ten years. The certificate issued to this appellee was for 
the sum of $1,250 which indicates employment for three years, but less than four 
years, at the date of the issuance of the policy. 

The names of the employees covered by the master policy were not set forth 
on the face thereof, but were contained in what was called a register kept in the 
home office of the insurance company, the provision of the policy in respect to this 
register being as follows: 

“Register —A register shall be kept by the company at its home office and shall 
show the names of the employees insured hereunder and the amount of insurance on 
each of such employees. Copy of said register at the date of this policy is supplied 
herewith and made part hereof, and copies of entries in said register subsequent to 
paid oe will be furnished by the company to the employer and will become a part 

ereof. 

By the terms of the master policy, it was made the duty of the lumber company 
to report to the insurance company in writing as promptly as practicable after the 
14th day of each month the names of all persons ceasing to be in its employ since the 
14th day of the preceding calendar month and upon whom the insurance under said 
master policy was to be discontinued, this provision being as follows: 

“Insurance to be Discontinued.—The employer agrees to report to the company 
in writing, as promptly as practicable after the 14th day of each month, the names 
of all persons ceasing to be in its employment since the 14th day of the preceding calen- 
dar month and upon whom insurance hereunder is to be discontinued, together with the 
date when each such person left said employment and the insurance hereunder was 
discontinued. The unearned premium returnable on account of discontinuance of in- 
surance on any employee shall be one-half the average monthly premium payable for 
such employee for the particular month during which the employment of such em- 
ployee was discontinued.” 

The master policy contained a provision for disability benefits, which is in the 
following language: 

“Total and Permanent Disability—On receipt by the company at its home office 
of due proof that any employee insured hereunder has become wholly and perman- 
ently disabled by accidental injury or disease, before attaining the age of sixty years, 
so that he is and will be permanently, continuously and wholly prevented thereby 
from performing any work for compensation or profit, the company will waive the 
payment of each premium applicable to the insurance on the life of such disabled em- 
ployee that may become payable thereafter under this policy during such disability, 
and, in addition to such waiver, will pay to such employee during such disability, in 
full settlement of all obligations hereunder pertaining to’ such employee, and in lieu 
of the payment of insurance as herein provided, such monthly or yearly installments 
as may be selected by such employee by written notice to the company at its home 
office on the following basis, to wit (here follow optionable installment settlements 
allowable, the first installment to be paid six months after receipt of due proof of total 
and permanent disability. If the employee dies during the period of total permanent 
disability, any installments remaining unpaid shall be payable as they become due to 
the beneficiary nominated by such employee, and such beneficiary shall have the right 
to commute such remaining payments into one sum on the basis of interest com- 
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pounded at the rate of 3%4 per centum per annum. This provision is granted without 
additional cost to the employer.” 

The individual certificate of insurance which was issued to the appellee contained 
: — provision for disability benefits, this provision of this certificate being as 
ollows: 

“Disability Benefits—An employee insured under this plan who shall become 
wholly and permanently disabled while in our employ before reaching the age of 60, 
either by accidental injury or disease, and is thereby permanently, continuously and 
wholly prevented from pursuing any and all gainful occupation, will be regarded as 
a claimant by the Metropolitan Life Insurance Company. Six months after the re- 
ceipt of due proof of such disablement, the insurance company will begin making pay- 
ments of the amount of insurance under any one of the following plans at the option 
of the person insured” (here followed optionable installment settlements allowable). 

“In the event of the death of the insured during the period of total permanent 
a any installments remaining unpaid shall be payable to the designated bene- 

ciary. 

From the pleadings it further appears that on the 7th day of November, 1923, 
while in the employ of the said lumber company, the appellant was accidentally in- 
jured; that in December, 1924, while still in the employ of the said lumber company, 
and as a result of the injury received on November 7, 1923, he became wholly and 
permanently disabled so that he was and will be permanently prevented from pursuing 
any and all gainful occupation; thatthe appellant was continued as an employee of 
the J. J. Newman Lumber Company until April. 1, 1925, when the said lumber com- 
pany reported to the appellee insurance company that insurance was to be discontinued 
and among others whose employment was terminated as of April 1, 1925, was given 
on certain employees whose services had been discontinued, and among others whose 
employment was terminated as of April 1, 1925, was given the name of the appellant, 
covered by insurance certificate No. 126. The declaration alleged that due and timely 
notice of appellant’s injuries was given to both the insurance company and the lum- 
ber company, requesting them to furnish blanks to make proper proof thereof; that 
like notice was given to the local agent of the said insurance company, but that the 
appellee company had failed and refused to furnish such blanks, and had failed and 
refused to pay the appellant anything pursuant to the terms of the policy. 
the name o fthe appellant, covered by insurance certificate No. 126. The declaration 
alleged that due and timely notice of appellant’s injuries was given to both the in- 
surance company and the lumber company, requesting them to furnish blanks to make 
proper proof thereof; that like notice was given to the local agent of the said in- 
surance company, but that the appellee company had failed and refused to furnish 
such blanks, and had failed and refused to pay the appellant anything pursuant to 
the terms of the policy. 

To the declaration the appellee filed a plea of the general issue, and also special 
pleas numbered 1, 2, 3, 4, 5, and 8, setting up the several provisions of the policy 
above quoted, and averring in varying language that in accordance with these sev- 
eral provisions the termination of appellant’s active employment with the said lumber 
company on April 1, 1925, automatically terminated his insurance under the policy 
and released the appellee from all liability to the appellant; and that since the ap- 
pellant did not apply to the company within 31 days after the termination of his em- 
ployment for an individual certificate showing the insurance protection to which he, 
as such employee, was entitled, or for any policy of insurance to which he would be 
entitled under the provisions of the policy contract, and did not offer to pay the 
premium for an individual policy, or apply for a policy of life insurance in any of 
the forms customarily used by the company, any insurance had or possessed by the 
appellant was discontinued automatically on the termination of his employment, and 
all his rights thereunder were canceled and the appellee released from all further lia- 
bility of any kind on account of theappellant. To these several pleas demurrers 
were filed and overruled. 

The appellee filed a special plea, numbered 3, setting up the failure of appellant 
to furnish, before the termination of his employment on April 1, 1925, due proofs to 
the effect that he was totally and permanently disabled, and that upon thetermina- 
tion of said insurance on April 1, 1925, appellant thereupon ceased to have any rights 
whatsoever under said policy. The appellee also filed a special plea, numbered 6, 
averring the failure of the appellant to furnish the proofs of disability required by 
the policy, and that consequently the suit was prematurely brought for the reason 
that no installments were due under the policy until the lapse of six months after 
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proof of disability is filed with the company. To these two pleas the appellant filed 
replications, and demurrers were filed to these replications. The demurrer to the repli- 
cation to the third plea was sustained, while that to the replication to the sixth plea 
was overruled. 

The appellee also filed a special plea numbered 7, averring the termination of 
appellant’s insurance on April 1, 1925, the failure to assert any claim under said 
policy or to file proofs of disability prior to April 1, 1925, and that appellant was not, 
as a matter of fact, totally and permanently disabled within the terms of the policy 
contract on or before April 1, 1925, and that by reason of ‘the termination of said 
insurance on April 1, 1925, the appellant thereafter ceased to have any rights what- 
soever under said policy. To this plea two replications were filed, and demurrers to 
each of them were sustained. Both parties thereupon declining to plead further, 
final judgment was entered in favor of the defendant insurance company. 

The contention of the appellee, which was sustained by the rulings of the court 
below upon the pleadings, is that under the terms and provisions of the policy con- 
tract, upon the termination of the active employment of the insured, the insurance 
“automatically and immediately terminated,” and the insurer was released from any 
further liability “of any kind on account of such person,” unless an individual policy 
was issued to the insured within 31 days after the termination of such employment, 
and the premium applicable to the class of risk and the form and amount of such 
policy was thereafter paid by the insured, and that since no claim for total and 
permanent disability was made by appellant before the termination of his employ- 
ment, he then had no further rights under the policy. 

The appellant contends that the termination of his employment and the resulting 
termination of the insurance only relieved the insurer from liability for injuries and 
resulting disability occurring after the discontinuance of the insurance, and that it 
did not discharge any liability to the appellant that had become fixed during his em- 
ployment and the continuance of the insurance; that there is no provision in the con- 
tract of insurance which requires the claim and proof of permanent disability to be 
made before the termination of his employment; and that since appellant’s injury and 
resulting total and permanent disability occurred while he was employed by the 
lumber company and while the policy was in full force and effect, the liability of 
the insurer had become fixed and may be enforced in accordance with the terms and 
provisions of the policy. 

[1-3] We think the contention of the appellant is correct. It is true that the 
provisions of the master policy and those of the individual certificate of insurance 
should be construed together, but there is no conflict between them in respect to the 
rights of the insured to disability benefits. The provision of the master policy that, 
“upon termination of active employment, the insurance of any discontinued employee 
under this policy automatically and immediately terminates, and the company shall 
be relieved from any further liability of any kind on account of such person unless 
an individual policy is issued in accordance with” other provisions of the policy in 
respect thereto, releases the insurance company from liability for death or disability 
of the former employee occurring after the termination of active employment and 
the discontinuance of the insurance, but does not affect the liability of the insurer 
for total and permanent disability occurring while the insured is actively employed 
and the policy contract is in full force and effect. The contentions of appellee as 
they appear from the pleadings and from the brief of counsel seem to be that further 
liability for disability benefits would be released by the discontinuance of active em- 
ployment, although a claim therefor had been made and recognized before the termi- 
nation of such employment, but if we are in error in this, and the contention is sim- 
ply that the rights of appellant to the disability benefits were ended by reason of the 
fact that the claim therefor was not made and established by due proof before the 
termination of his employment, we still do not think the contention is maintainable. 
To so hold would largely destroy this beneficent provision which is intended to provide 
for those unfortunate employees or former employees who by reason of injuries 
resulting in total and permanent disability to engage in any gainful occupation, are 
rendered unable to render further service to the employer or to provide for themselves. 
Total and permanent disability which will entitle the employee to benefits under the 
provisions of this policy will at the time render him unable to be of further service 
to the employer, and will usually result in his employment being at once discontinued. 
That an employee who was totally and permanently unable to render service to his 
employer must be continued in the service and on the payroll of the employer to 
enable him to secure the disability benefits provided in the policy, or to enable such 
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employee to make proper proof of his disability, could hardly have been within the 
contemplation of the parties to the contract, and this provision should not be given 
this construction, so manifestly in favor of the insurer, unless the language of the 
policy clearly requires. 

The provisions of both the master policy and the certificate of insurance giving 
the insured the right, within 31 days after the termination of his employment, to 
demand a policy of insurance on his life, although such a policy might make provision 
for disability, would be of no benefit to the insured in respect to past injuries and 
resulting disability, because such a policy would only cover disabilities occurring 
after the issuance of the policy. That the liability of the insurer for any disability 
occurring before the termination of employment is not affected by the failure to de- 
mand and secure the issuance of a life policy is made more manifest by the fact that, 
under the original policy contract, further payment of premiums after total and per- 
manent disability was waived, while under this life policy, which was to be issued 
upon demand after the termination of employment, and which was to be in some one 
of the forms of life insurance contracts customarily written by said insurer, the 
premiums were required to be paid by the insured, and any right to disability benefits 
would be measured by the provisions of that contract, whatever they might be. 

Counsel for the appellee contend that their position is supported by the case of 
Wheeler v. Monsanto Chemical Works (Mo. App.) 263 S. W. 881, in which it was 
held that under the facts of that case neither the employer nor the insurance company 
is liable after the employee ceases to be in the employment of the company taking 
out the group insurance. We fail to see any analogy between that case and the case 
at bar. In the Wheeler Case, supra, the action was for the death of the insured, 
and it was expressly stated that the death of the insured occurred after the termina- 
tion of his employment and the discontinuance of his insurance, the court saying that: 

“It may be further noted that the deceased, Ezill Lewis, was not in the employ 
of the defendant at the time of his death, and that the instrument sued on provides 
that the life of said deceased was insured during the time that he remained in the 
employ of the defendant, and that said insurance should cease upon the termination 
of said employment.” 

In the case at bar the total and permanent disability of the insured occurred 
while he was still employed by the company. 

[4] In overruling the demurrer to the replication to appellee’s sixth special plea, 
which’ said replication pleaded a waiver of proofs of disability, we think the court 
below was correct. The error which we have herein pointed out runs throughout 
the court’s rulings on the remaining pleadings, and, upon a retrial, it may be cor- 
rected in accordance with the views herein expressed without here discussing each of 
these several pleas and demurrers seriatim. 

The judgment of the court below will therefore be reversed and the cause re- 
manded. 

Reversed and remanded. 


CLARK v. NATIONAL LIFE & ACCIDENT INS. CO. (No. 15662.) 
(Kansas City Court of Appeals. Missouri. Dec. 6, 1926.) 
288 Southwestern Reporter 944. 

1. INSURANCE—INSURER’S AGENT CANNOT BE HELD TO HAVE 
KNOWN MORE THAN LAYMAN OF INSURED’S HEALTH WHEN 
TAKING APPLICATION. 

Agent of insurer cannot be held to have known any more than a layman relative 
to insured’s health, because of observing insured at time of taking application. 

(For other cases see Insurance, Dec. Dig., § 378[1].) 

2. INSURANCE—PROVISIONS VOIDING POLICY FOR UNSOUND 
HEALTH WILL NOT DEFEAT INSURANCE UNLESS AT TIME OF 
DELIVERY INSURED WAS AFFLICTED WITH DISEASE CAUSING 
DEATH (REV. ST. 1919, § 6142). 

Under Rev. St. 1919, § 6142, provisions in life policy precluding recovery, if 
insured was not of sound health on date of issuance, will not defeat insurance, unless 
it appears that insured, at time of delivery of policy, was afflicted with disease causing 
or contributing to death. 


(For other cases see Insurance, Dec. Dig., § 136[4].) 
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3. INSURANCE—EVIDENCE HELD AS MATTER OF LAW TO SHOW IN- 
SURED HAD GOITER AT DATE OF POLICY, PRECLUDING RECOV- 
ERY UNDER PROVISIONS REQUIRING SOUND HEALTH. 

_ _ Evidence held to show, as matter of law, that insured, on date of issuance of pol- 

icy, was afflicted with goiter, causing or contributing to her death, defeating recovery 

under provisions requiring insured to be of sound health on such date, though in- 
sured made no intentional misrepresentation as to her health. 

(For other cases, see Insurance, Dec. Dig., § 665[3]. 

Appeal from Circuit Court, Cole County; H. J. Westhues, Judge. 

“Not to be officially published.” 

Suit by Blondell Clark against the National Life & Accident Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

W. C. Irwin, of Jefferson City for appellant. 

D. W. Peters, of Jefferson City, for respondent. 

Bianp, J. This is a suit on a policy of life insurance in the sum of $240. There 
was a verdict and judgment in favor of plaintiff in the sum of $364, which included 
the penalty and attorney fees, and defendant has appealed. 

The facts show that plaintiff, the beneficiary under the policy in question, was 
the daughter of the insured, who was her mother; that the insured, a negro woman 
about 46 years of age, living at Mexico, Mo., was visiting her daughter at Jefferson 
City in the month of December, 1923; that while on this visit the insured was solicited 
for insurance by an agent of the defendant, resulting in an application therefor being 
drawn up and signed by the plaintiff at the direction of her mother. The application 
was signed on December 18, 1923, the policy was delivered on December 31, 1923, 
and insured died on January 6, 1924, at Mexico, of thyrotoxicosis or goiter. 

One of the defenses pleaded was that the policy provided that, unless the insured 
was of sound health on the day of the issuance of the policy, the policy should be 
void and no liability should accrue thereon; that insured was not in sound health 
either at the time the application was signed or at the time the policy was issued, 
but was suffering from a constitutional ailment from which she died. The premium 
collected, amounting to 50 cents, was tendered by defendant. 

On the question of the condition of insured’s health, plaintiff testified that her 
mother had visited her in August, 1923, at which time insured had helped cook for 
those in attendance upon a meeting of the Grand Lodge of an order of which her 
mother was a member ; that at this visit she did not hear her mother complain “abqut 
her health’; that her mother went about her work during the day. Her mother 
again visited her for two weeks in December, 1923, and at this visit the witness did 
not “see any difference in her looks.” Plaintiff testified: That, if her mother “had a 
goiter on her neck, I did not see it. She had no throat trouble that I know of.” 
Plaintiff’s sister testified: That insured was in Jefferson City in December for about 
two weeks. That “I also saw her in August, 1923. She was in perfectly good health.” 
That insured during her last visit “was in my house off and on two or three 
times every day. So far as I know about her health, she was not complaining, and 
she helped me work at home. I did not see anything wrong with her. I did not see 
any goiter on her neck.” 

On the reverse side of the application for the insurance, which was signed on 
December 18, 1923, appears what is entitled an “inspection report,” signed by de- 
fendant’s agent. In this report it is stated that the agent was satisfied from infor- 
mation and observation that the applicant ‘was in sound health and without any 
deformity, lameness, or physical defect, and he recommended that the insurance 
applied for be granted. No medical examination was made of the insured. Plaintiff 
testified that the agent told her mother, when he solicited the insurance, that “he 
could tell by her looks, because he was talking to her, and he knew her condition 
by looking at her,” “and he knew that her health was good.” ret 

Defendant introduced in evidence the proofs of death furnished by plaintiff, in 
which the physician who attended her in her last illness stated that she died of 
thyrotoxicosis, and that the duration of the disease was three months. On the re- 
verse side of this certificate appears the following, signed by another physician: 
“This is to certify that I attended this patient once at her home in the early part of 
January and she was suffering from acute symptoms of toxic thyroid.” The part 
of the proof of death signed by plaintiff stated that deceased died of “throat trouble. 
Defendant placed upon the witness stand two expert physicians, who testified that the 
period of duration of goiter producing death, is from six months up. : 

Defendant insists that its demurrer to the evidence should have been sustained, 





Life] Travelers Ins. Co. v. Pomerantz et al. 421 


for the reason that the proof of death shows that the insured was not in good health 
on the day of the delivery of the policy, and, as there was no evidence offered by 
plaintiff to contradict or explain such proof, it became conclusive upon plaintiff, and 
she cannot recover. 

There was no medical testimony introduced on behalf of plaintiff, but the “in- 
spection report” shows that the insured was in good health prior to December 18, 
1923, and the lay testimony is to the effect that there was nothing about her appear- 
ance up to a week before Christmas, 1923, to indicate that she was ill. 

ti) There is no inconsistency between the testimony of defendant’s doctors, the 
certificate of the physicians in the proof of death on one hand and the inspection 
report and plaintiff’s oral testimony on the other. Plaintiff’s witnesses did not attempt 
to say that deceased did not have a goiter, and there is no testimony tending to show 
that a goiter is necessarily observable to the eye of a layman or that it necessarily 
causes one to appear to be ill. None of plaintiff’s witnesses saw the insured from 
the week before Christmas to the date of her death. No doubt between these dates 
deceased showed some appearance of being ill, but there is no testimony, as we have 
already stated that she would necessarily appear to be sick or be unable to discharge 
her ordinary domestic duties as the result of having a goiter during the time that she 
was observed by plaintiff’s witnesses. There was no medical examination made, 
and, while the written report of the agents states the insured appeared to be in good 
health, and the agent told the insured this at the time the insurance was solicited. 
there is no evidence that the agent was a physician, and it would not be natural to 
suppose that he was. He cannot be held, as the agent of the defendant, to have 
known any more than a layman would have learned from observing the insured. 
Benson v. Ins. Co., 161 Mo. App. 480. 482, 144 S. W. 122. 

[2] The provision in the policy that, unless insured was of sound health on the 
date of the issuance of the policy, the insurance should be void, is governed by 
section 6142, R. S..1919, concerning the effect of misrepresentations, so that such pro- 
vision is unavailing to defeat the insurance, unless it appear that, at the time of the 
delivery of the policy, the insured was afflicted with a disease which caused or con- 
tributed to cause her death. Whether or not this was a fact was a question for the 
jury, unless it is disclosed by the admission of plaintiff, which is wholly unexplained 
or uncontradicted by any other evidence. Hicks vy. Met. Life Ins. Co., 196 Mo. App. 
162, 190 S. W. 661; Bruck v. Life Ins. Co., 194 Mo. App. 529, 539, 185 S. W. 753; 
—— v. Met. Life Ins. Co., 190 Mo. App. 673, 176 S. W. 253; Benson v. Ins. 

0., supra. 

[3] The proof of death furnished by plaintiff shows that the deceased was suf- 
fering from goiter for a period of three months prior to her death. There is no 
testimony to contradict or explain this admission, and, while there is no evidence of 
any intentional misrepresentation as to the condition of insured’s health at the date of 
the issuance of the policy, plaintiff is not entitled to recover. Burgess v. Life Ins. 
Co. (Mo. Sup.) 230 S. W. 315. But assuming that plaintiff’s testimony is sufficient 
to show no goiter up to the week before Christmas and therefore the proof of death 
was explained or contradicted to that extent, insured contracted goiter some time 
before her death, and such explanation or contradiction of the proof of death does 
not cover the time when the policy was issued. It would appear beyond peradventure 
that insured was afflicted with goiter when the policy was issued. 

The judgment is reversed. 

Arnold, J., reversed. 

Trimble, P. J., absent. 


TRAVELERS’ INS. CO. v. POMERANTZ, Er At. 
(Supreme Court, Appellate Division, First Department, December 3, 1926.) 
218 New York Supplement 490. 

1. INSURANCE—REPRESENTATION THAT INSURED HAD RECEIVED 
NO MEDICAL ATTENTION FOR FIVE YEARS HELD NOT TO IN- 
CLUDE ATTENTION FOR TEMPORARY DISORDERS NOT AFFECT- 
ING GENERAL HEALTH. 

Representation in application for insurance: “I am not deformed. I have had no 
bodily or mental disease, nor have I received medical or surgical attention within the 
past five years”—held to mean that applicant had not consulted physician for mental 
or bodily disease, and was not misrepresentation if physicians were consulted for slight 
temporary disorders, not impairing general health or threatenng life. 


For other cases, see Insurance, Dec. Dig. § 292.) 
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2. INSURANCE—MATERIAL MISREPRESENTATIONS, AVOIDING POL- 
ICY, MUST BE PROVED BY INSURER. 
_Proof of material misrepresentations, avoiding insurance contract, must be made 
by insurer, suing to rescind policy. 
(For other Cases, see Insurance, Dec. Dig. § 249.) 


5. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT INSURED HAD 
SERIOUS DISEASE WITHIN FIVE YEARS, WARRANTING CANCEL- 
LATION OF POLICY. 

_ In action to cancel policy for false representations in insured’s application as to 
his physical condition, evidence held not to show that insured suffered from, or was 
treated for, any serious disease within five years before issuance of policy, within 
meaning of policy. . 

(For other Cases, See Insurance, Dec. Dig. § 249.) 


7. INSURANCE—ACCEPTANCE OF SECOND PREMIUM BY GENERAL 
AGENT AFTER COMMENCEMENT OF ACTION TO RESCIND POLICY, 
AND RETENTION THEREOF, FOR TWO MONTHS, ESTOPPED COM- 
PANY FROM RESCINDING. 

Acceptance of insurance premium by company’s general agent, and retention 
thereof for two months after company commenced action to’ rescind policy for ma- 
terial misrepresentations in application, abandoned right to rescind, and estopped com- 
pany from seeking rescission. 

(For other cases, see Insurance, Dec. Dig. §392[1].) 


Clarke, P. J., and Merrell, J., dissenting. 

Appeal from Trial Term, New York County. 

Action by the Travelers’ Insurance Company against Morris Pomerantz and 
others. From a judgment for defendants, dismissing plaintiff's complaint on the mer- 
its at a trial before a court and jury (124 Misc. Rep. 250, 207 N. Y. S. 81), plaintiff 
appeals. Affirmed. 

Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Burr, JJ. 

William J. Moran, of New York City, for appellant. 

Stein & Salant, of New York City (Louis Salant, of New York City, of counsel, 
and Stanley B. Ecker, of New York City, on the brief), for respondents. 

McAvoy, J. The suit was brought for a rescission of a policy of life insurance 
issued to the defendant Morris Pomerantz. the other defendants being the beneficiaries 
thereunder. The complaint is in equity, and asserts that, in order to procure the 
issuance of the policy, the insured made material misrepresentations in his application 
for insurance. The representation which it is claimed was false was No. 12 and reads: 

“(12) I am not deformed. I have had no bodily or mental disease, nor have I 
received medical or surgical attention within the past 5 years—except as herein 
stated.” 

There was no answer at this application number, and the space for remark was 
left blank, and no exceptions were noted to the general declaration, and it is deemed 
therefrom that the applicant represented this declaration as a true statement of fact 
with respect to his previous condition of health or deformity, and with respect to 
whether he had had medical or surgical attention within 5 years. It was not shown in 
the trial that the applicant was deformed, but it is asserted that he falsely represented 
that he had no bodily or mental disease, and that he had not received medical or surgi- 
cal attention within 5 years prior to signing the application on May 1, 1922. | : 

[1] The plaintiff’s argument is that there are three separate declarations in this 
item No. 12 in the application: (1) That applicant was not deformed; (2) that appli- 
cant had no disease; and (3) that applicant received no medical or surgical attention 
within the past 5 years. rae 

We do not agree with plaintiff that the language of the application can be so 
construed. The meaning thereof, as it would be understood by the ordinary mind, 
is that the applicant had not been treated by nor had he consulted a physician for any 
mental or bodily disease within 5 years prior to the date of the application. The im- 
plication from the conjunction of these statements, not separated, as is the request for 
information as to deformity, is that the company was seeking information, not as to 
temporary disorders nor slight functional disturbances, which did not impair the 
general health nor threaten the life of the applicant, but as to ailments and illnesses 
of severity or gravity, and having some bearing upon the physical welfare of the 
applicant at the time his declaration was made, or which were likely to affect him in 
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the near future; that is, it was requiring a declaration as to an impairment of the con- 
stitution and functions of the applicant which would be classed in the common mind 
as a disease. This would exclude infrequent and slight attacks of illness, and inelude 
only those grave, important, and serious conditions that affect the system and tend 
to shorten life. 

The evidence upon the trial showed that, during a period of five years prior to 
the date of the application, the insured had been visited by physicians 10 or 12 times 
without continuity and at varying periods. Between the first and second visits 3 months 
elapsed; 2% years in all before the next visit; then 444 months; then about a year; 
then there were visits at intervals of a month, over 3 weeks, again 3 weeks, then 4 
weeks, and finally 8 days. The last visit was 6 months before the policy was issued 
on May 10, 1922. 

The doctors testified that defendant was “sick” or “ailing,” and on no occasion was 
he sick enough to be in bed. There was no evidence as to just what ailments or ill- 
nesses the defendant stuffered from at that period or for what he was treated. The 
testimony concerning prescriptions given to the defendant by the doctors whom he 
visited indicate that the medicines that he received were such as are usually prescribed 
for a cold, or for a disturbed stomach digestion, or sleeping powders, because he had 
not slept well on two occasons. 

{2, 3] The testimony of the several physicians, who had attended applicant on 
these 12 visits during the 5 years prior to the application, was excluded, because of the 
privileged character of the communications had between the physicians and the pa- 
tient, and thus the exact ailment from which defendant suffered is not made plain. 
While the insurance company does not urge directly that we should draw an unfavor- 
able inference from this claim of privilege, which excluded the nature of the disease, 
yet there is a note in the argument which would give the impression that we can regard 
the excludng of this evidence by defendant as a basis upon which to conclude that 
something unfavorable to him would be disclosed, if the testimony were permitted by 
waiving the privilege. Such a view loses sight of the fact that proof of material mis- 
representations avoiding a contract must be made by the parties asserting them. The 
defendant is under no duty to waive a statutory privilege for the purpose of assisting 
the plaintiff in abandoning its contract, if proof cannot be made, except through the 
acquiescence of the defendant, that his previous condition of disease warrants an 
avoidance of the policy. The plaintiff must be left in the same situation as other 
suitors, who cannot make proof of their causes because of statutory protection from 
disclosure of certain kinds of testimony, such as communications between husband and 
wife in divorce suits, where direct confessions of adultery while still cohabiting are 
excluded ; communications between attorney and client, where confessions of guilt of a 
crime are shut out; communications between confessors and penitents in religion, 
for the purpose of giving religious consolation, where statements of guilt are excluded ; 
communications between a claimant and a deceased person since, where the claimant 
asserts a right to property of the decedent against the executors or administrators 
of a deceased person, or others deriving their interest from a decedent, where direct 
proof of a gift or a transfer or a contract to pay money for services is often ex- 
cluded, both at law and in equity, although this may be the sole proof upon which a 
claimant relies’ These matters all lie in the policy of the state, which considers their 
exclusion of more benefit to the general body of its inhabitants than would be the 
particular gain of individuals. 

[4] Moreover, there was proof which plaintiff could-have made of the physical 
condition of the applicant, which it either neglected or avoided making. The defend- 
ant advised the plaintiff at the time of the application for his policy that the year 
previous he had taken out a policy in the New York Life Insurance Company for 
$5,000. It also appeared that before the policy was issued the defendant was physi- 
cally examined by a physician of the plaintiff. Neither of these physicians was called 
as a witness at the trial, nor was anything proven which accounted for their ab- 
sence. From this fact it may be inferred that, when these policies were issued, both 
that of the plaintiff and that of the New York Life Insurance Company, the examin- 
ing physicians found the applicant in good health. This testimony could not have 
been excluded, had it been offered as privileged communications between the patient 
and the physicians, and would have disclosed any real bodily infirmity, such as is 
described, as a mental or bodily disease, if it existed. 

[5] There was nothing, therefore, upon which to found a ruling that the defend- 
ant suffered from or was treated for any serious complaint, ailment, illness ,or 
disease within the 5 years prior to the issuance of the policy, within the meaning of 
the language employed in the application. 
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[6, 7] We think, too, that the acceptance by the general agent of the plaintiff 
company of the second year’s premium on this policy and the giving of a receipt 
therefor, although 2 months thereafter an attempt was made to return this premium 
from the main office of the company, constituted an estoppel of the plaintiff company 
from now rescinding the policy. At the time this premium was accepted the plain- 
tiff had already issued a summons on which was indorsed: “Action to rescind policy 
No. 808,120 “for material misrepresentations.” Thus, although there was an attempt 
at rescission upon a discovery of the alleged fraud or misrepresentation, there was 
not an adherence by plaintiff to that position. After an attempt at rescission of the 
contract, with knowledge of the misrepresentation, if a benefit is accepted under it, the 
original contract is reaffirmed, and the party electing to rescind has waived the right. 
An insurance company may not claim a right to rescind and also take a policy holder’s 
premium payment after it has elected to rescind the policy, without the implication 
that it is abandoning the claim of rescission. Of course, a mere payment to a solicitor 
or collecting agent would not bind the company; but this money was turned in to a 
general agent, who kept the same for over 2 months, and it was not until it had 
reached the main office that it was returned. The general agent’s act bound the com- 
pany, and he was required to return the premium, if recission was to be insisted upon. 

Such was the finding of the learned trial judge, and no exception was taken to 
this finding in the formal exceptions of plaintiff to the trial court’s rulings on the 
facts. We think the judgment should be affirmed, with costs. Order filed, 

Dowling and Burr, JJ., concur. 

CLARKE, P. J., and MERRELL, J., dissent. 


KLAPHOLTZ v. NEW YORK LIFE INS. CO. 
(Supreme Court, Appellate Division, First Department. December 31, 1926.) 
7 New York Supplement 64. 

1. INSURANCE—EVERY MISREPRESENTATION IN LIFE INSURANCE 
APPLICATION, INFLUENCING UNDERWRITER IN MAKING CON- 
TRACT, ESTIMATING RISK, OR FIXING PREMIUM, IS MATERIAL. 
Every fact misrepresented, or wrongly suppressed, in application for life insur- 

ance, must be regarded as material, if knowledge or ignorance thereof would natur- 

ally and reasonably influence underwriter’s judgment in making contract, estimating 
risk, or fixing premium. 
(For other cases, see Insurance, Dec. Dig. § 255.) 


2. INSURANCE—IT IS APPLICANT’S DUTY TO DISCLOSE EVERY 
FACT PERTAINING TO HIS INSURABILTY, ESPECIALLY WHERE 
SPECIFIC QUESTIONS ARE ASKED. ia } 
Insurer, before accepting risk, is entitled to know, and it is duty of applicant 

for life insurance to disclose to it, every fact bearing on, or pertaining to, insurability 

of applicant’s life, especially where specific questions are asked. 
(For other cases, see Insurance, Dec. Dig. § 258.) 

3. INSURANCE—FALSE REPRESENTATION IN APPLICATION FOR 
LIFE INSURANCE THAT APPLICANT HAD RECEIVED NO SANI- 
TARIUM TREATMENT HELD MATERIAL, DEFEATING RECOVERY. 


Where applicant for life insurance had been treated for tuberculosis in sani- 
tarium for several years, his statement in application, denying that he had received 
hospital or sanitarium treatment, was material misrepresentation, defeating recovery 
on policy. , 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal fr motupreme Court, New York County. ; 

Action by Esther Klapholtz, as administratrix de bonis non of the estate of Max 
Klapholtz, deceased, against the New York Life Insurance Company. From a de- 
termination of the Appellate Term, affirming without opinion a judgment for $1,- 
649.42 for plaintiff on the verdict of a jury, defendant by permission of the Appellate 
Division appeals. Reversed, and judgment directed for defendant, dismissing the 
complaint on the merits. , 

Argued before Clarke., P. J., and Dowling, Merrell, McAvoy, and Burr, ays. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
on the brief), for appellant. t ca 

eee Lillienthal & Morris, of Beso York City (Abraham Lillienthal, of 

York City, of counsel), for respondent. . A 
a nea pit Biaintift ne to recover upon a policy of insurance for $1,500 issued 





Life] Klapholtz v. New York Life Ins. Co. 425 


by defendant March 18, 1924, on the life of Max Klapholtz, who died January 25, 
1925, and defendant sets up as a defense material misrepresentations in the applica- 
tion for the policy as to the medical history of the insured upon the discovery of 
which misrepresentation after his death it elected to rescind the contract and tendered 
back the premium received thereon, with interest. 


The only fact disclosed by the insured in his application as to his medical history 
was hoarseness for two- weeks prior thereto, which the medical examiner termed 
“laryngitis, probably chronic,” and on account of which the policy was rated up three 
years. Defendant proved on the trial by uncontradicted evidence that the insured 
had entered the sanitarium of the Metropolitan Life Insurance Company at Mt. Mc- 
Gregor, N. Y., in 1918, suffering from tuberculosis, where he remained as a patient 
for three years under the constant attendance of physicians, all of which facts were 
concealed by him in the face of direct questions calling for such information, and 
there was no evidence whatever that the defendant had any knowledge thereof until 
after the insured’s death. 

The trial judge refused to grant the defendant’s motion for a directed verdict, 
and submitted the case to the jury upon two questions: First, whether the insured 
concealed material facts; and, second, whether the defendant relied upon his repre- 
sentations. The jury found a verdict for the plaintiff, and from the determination 
of the Appellate Term, affirming without opinion the judgment entered thereon, 
defendant appeals. 


On the 11th day of March, 1924, Max Klapholtz made written application to de- 
fendant for $1,500 of insurance on his life for the benefit of his estate, and on the 
13th day of March, 1924, as a part of his application, went before one of the defend- 
ant’s medical examiners and made and signed written answers to certain questions, 
among which were the following: 

“7B. Have you been under. observation or treatment in any hospital, asylum, or 
sanitarium ? 

“No. 

' 58. Have you consulted a physician for or suffered from any ailment or disease 
0 

“B. The heart, blood vessels, or lungs? 

“Yes; hoarseness for past 2 wks. 

10. Have you consulted a physician for any ailment or disease not included in 
your above answers? 

“No. 

“11, What physician or physicians, if any, not named above, have you consulted 
or been examined by within the past five years? 

“None.” 

These answers the appellant agreed over his signature to be full, complete, and 
true, and he further agreed that the defendant, believing them to be true, should rely 
and act upon them. Pursuant to such application, and in reliance upon the representa- 
tions contained therein, the defendant issued the policy in suit, dated March 18, 1924, 
rated up three years, because of the history of hoarseness for two weeks, which de- 
fendant’s medical examiner termed “laryngitis, probably chronic,” and a copy of said 
application was attached to the policy and made a part thereof. 


It was stipulated that the insured, Max Klapholtz, was employed by the Metro- 
politan Life Insurance Company under the name of “Jacob,” and was known there as 
“Jacob” Klapholtz. This change of name resulted from the fact that the insured’s 
brother, the real Jacob Klapholtz, had applied for a position in such company, which 
Max filled under the name of “Jacob.” 

Defendant put in evidence an application, signed by the insured at Mt. McGregor, 
N. Y., under the name of “Jacob” Klapholtz, on April 15, 1918, to the Metropolitan 
Life Insurance Company, wherein the insured applied for disability benefits from 
that company, and stated that his disability was caused by tuberculosis, designated 
“T. B..” for which he had received continuous treatment by a physician, commenc- 
ing on March 15, 1918, and because of which he became unable to work on March 
5, 1918. 

The defendant’s witness, Richard H. Morgan, testified that since May 7, 1918, 
he had been an associate physician of the Metropolitan Life Insurance Company at 
its sanitarium at Mt. McGregor, N. Y., where employees of that company were ad- 
mitted; that “Jacob” Klapholtz was at this sanitarium in 1918, and remained there 
about three years; that he saw him practically daily, and attended him and examined 
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at the time,” and when asked how long he stayed there, answered, “Around about a 
couple of years, I think.” 

The plaintiff, called as a witness for the defendant, admitted that she received 
payments by checks from the Metropolitan Life Insurance Company every deek during 
1918, 1919, 1920, and 1921, while the insured was away. The insured’s brotoher, the 
real Jacob Klapholtz, called as a witness for defendant, admitted that the insured 
was at Mt. McGregor during the years in question. When asked, “Do you know why 
he was there?” he answered, “Well, he took sick as far as I know, wasn’t feeling weil 
at the time,” and when asked how long he stayed there, answered, “Around a couple 
of years, I think.” 

The policy was rated up three years, from the age 28 to 31, and for the purpose 
of showing that such rating did not in any way relate to the undisclosed medical 
history, but solely to the hoarseness and laryngitis disclosed, the defendant called 
Dr. Howley, the medical examiner, who testified that he noted the applicant’s hoarse- 
ness and his reference thereto, and called it laryngitis. 

The defendant also called Dr. Pratt, a member of its medical board, and John 
H. White, a member of its classification committee, both of whom testified that they 
had passed upon and approved the application in reliance upon the representations con- 
tained therein, and had placed the rating of three years on the case solely because 
of the hoarseness of laryngitis. 

It was conceded that defendant tendered back to the original plaintiff the amount 
of premium received on the policy and notified him of its election to rescind the 
same, and such tender was renewed in open court. 

The plaintiff’s prima facie case consisted of the policy and a concession that the 
premium was paid thereon, and the only witness in rebuttal was the soliciting agent, 
from whom the plaintiff elicited merely the fact that he had tried for about 2% years 
to induce the insured to take out insurance, and finally delivered the policy in suit. 

The record clearly shows the falsity of the representations. The uncontradicted 
evidence is that the applicant was at Mt. McGregor Sanitarium of Metropolitan Life 
Insurance Company from 1918 to 1921. While the privilege of the physician pre- 
vented defendant from showing the diagnosis, the application of the insured for ad- 
mission to the Mt. McGregor Sanitarium, which defendant introduced in evidence, 
contained an admission by the insured that he had tuberculosis, and Dr. Morgan, an 
associate physician at the sanitarium, testified that the insured was sick while there 
during approximately three years, and that he examined him and treated him during 
that period, and the insured’s brother admitted insured was at Mt. McGregor. There 
was no attempt whatever on the part of plaintiff to contradict this evidence. 

[1] Every fast which is untruly stated or wrongfully suppressed must be re- 
garded as material, if the knowledge or ignorance of it would naturally and reason- 
ably influence the judgment of the underwriter in making the contract at all, or in 
estimating the degree or character of the risk, or in fixing the rate of premium. In 
Archer v. Equitable Life Assur. Society of United States, 218 N. Y. 18, at page 20, 
112 N. E. 433, 434, the court said : 

“The false representations related to facts which would enter into the estima- 
tion by the defendant of the risk to be assumed by it in effecting the insurance ; that 
is, to the prior physical condition, in various respects, of the insured, the last time he 
had consulted with a physician, the causes of the deaths of his parents, and the 
time of the death and age at death of his father.” 

[2] The subject of the insurance is the life of the applicant, and the insurer, 
before deciding whether or not it will accept the risk and insure such life, is clearly en- 
titled to know, and it is the applicant’s duty to disclose to it, every fact bearing on or 
pertaining in any way to the insurability of such life, especially where specific ques- 
tions are put to the applicant calling for such information. In Saad v. New York 
Life Ins. Co., 201 App. Div. 544, 194 N. Y. S. 445, affirmed 235 N. Y. 550, 139 N. 
E. 730, the applicant denied that he had suffered from any ailment or disease of any 
kind or character, or consulted with or been treated by any physician within five 
years then last past; whereas the defendant proved that he had consulted and been 
treated by a physician on numerous occasions. This court said in its opinion: 

“The information which the defendant sought from the signed application was 
whether any physician had been consulted. The answer to this question was that 
none had been consulted. Whether or not the consultation was in reference to a ma- 
terial matter was for the defendant to judge, and not for the insured or his physician 
to pass upon.” ; 

In Sparer v. Travelers’ Ins. Co. of Hartford, Conn., 185 App. Div. 861, 173 N. 
Y. S. 673, the applicant denied that he had received medical or surgical attention 
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within five years. The medical examiner for the company noticed a scar on his ab- 
domen, and upon inquiry was told that the scar was due to a slight operation per- 
formed in Austria two or three years before, for an abscess, with which he was con- 
fined a week or ten days, and the examining physician, thinking this a slight matter, 
recommended the granting of the policy. Proof showed, however, that the appli- 
cant had spent three weeks in a New York hospital three months prior to the appli- 
cation, and also that the operation partially disclosed had been a very serious one. 
Judgment for plaintiff was reversed; this court holding that the materiality of the 
misrepresentation was for the court, and not for the jury. 

In Mutual Life Ins. Co. of New York v. Hurni Packing Co., 260 F. 641, the Cir- 
cuit Court of Appeals said, at page 645: 

“A chief part of any insurance company’s business is a discrimination in selecting 
risks, lest the natural and average losses may be exceeded. The purpose of the in- 
quiries made as to prior consultations or treatments by physicians is to furnish to a 
life insurance company the information, either that the applicant has had continuous 
prior good health or the names of the practitioners consulted, so that the company 
may decide what further inquiries should be made in view of such disclosures. That 
such consultations were for what seemed to the applicant or his physician but trivial 
ailments is beside the question. It is the materiality to the company’s investigation 
and decision as to acceptance of the risk that is involved. Inquiries as to prior at- 
tacks necessitating the attendance of physicians may disclose information not to be 
found by the medical examiner’s own efforts. The history of the patient may be 
quite essential to supplement a physical examination.” 

[3] The only evidence that the defendant relied upon anything outside the answers 
made by the applicant was the evidence that the defendant’s examining physician ex- 
amined the insured at the time of his application and reported to the company that 
he finds evidence of “laryngitis, probably chronic.” The applicant gave a mislead- 
ing and false answer to the medical examiner. The question read: 

“8. Have you consulted a physician for or suffered from any ailment or disease 
* * * 

“B. The heart, blood vessels, or lungs?” 

The answer was: 

“Yes; hoarseness for past 2 wks.” 

Aside from the questions relating to physicians and ailments, there is a specific 
question in the application designated “7B,” which reads as follows: 

“7B. Have you been under observation or treatment in any hospital, asylum, 
or sanitarium ?” 

To this question the appellant answered “No,” and this answer is a serious mis- 
representation, irrespective of the answers to any of the other questions, as it was 
clearly proven that the insured was at Mt. McGregor Sanitarium for several years, 
suffering from tuberculosis. 

There is no evidence whatever in the case that the defendant had any know- 
ledge of the undisclosed medical history, or that in issuing the policy it relied upon 
anything else than the insured’s representations in his application and the medical 
examiner’s report, and, on the contrary, the evidence shows conclusively that at the 
time of the issuance of the policy the defendant relied solely upon such representations 
and the medical examiner’s report, and that its only knowledge of any adverse 
medical history of the insured was the hoarseness and laryngitis. 

There being no question for the jury, the trial court should have directed a ver- 
dict for the defendant, and the determination appealed from should therefore be re- 
versed, with costs, in this court arid in the Appellate Term, and final judgment 
granted to the defendant, dismissing the complaint upon the merits, with costs. 

Order filed. All concur. 


POLICYHOLDER’S NAT. LIFE INS. CO. v. NELSON. (No. 5871.) 
(Supreme Court of South Dakota. Dec. 31, 1926.) 
211 Northwestern Reporter 444 
1. INSURANCE—NOTE FOR FIRST YEAR’S PREMIUM IS “PAYMENT” 
THEREOF, ENTITLING BENEFICIARY TO BENEFITS IF INSURED 
DIES WITHIN YEAR. 
Promissory note, given as first year’s premium on life policy, constitutes “pay- 
ment” thereof, entitling beneficiary to benefits of policy if insured dies within year. 


For other cases, see Insurance, Dec. Dig., § 186[5].) 
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3. INSURANCE—EVIDENCE IN ACTION ON PREMIUM NOTE HELD 
INSUFFICIENT TO TAKE TO JURY DEFENSE OF FALSE REPRE- 
SENTATIONS OF KIND OF POLICY. 

_ In life insurer’s action on premium note, evidence held insufficient to take to 

jury defense of false representations by insurer’s agent that defendant would re- 

ceive an old line policy if he would give note. 

(For other cases, see Insurance, Dec. Dig., § 188[3].) 

4. INSURANCE—INSURED NOT ADVISING INSURER OF MISREPRE- 
SENTATIONS BEFORE PREMIUM NOTE CAME DUE, NOR TEND- 
ERING BACK OR DEMANDING RETURN OF NOTE, HELD ES- 
TOPPED TO DENY ITS VALIDITY. 

Insured reading and understanding application before signing it, signing short, 
concise receipt for policy, acknowledging satisfaction with its terms 48 days later, 
and thereafter reading policy, which clearly stated terms, but not advising any officer 
of insurer that it was not what he had thought until long after premium note came 
due, andenever tendering back, or demanding return of note, held estopped to deny 
validity thereof. 

(For other cases, see Insurance, Dec. Dig. § 187[2].) 


5. INSURANCE—LIFE POLICY NOT IN STANDARD FORM HELD NOT 
SHOWN SO CLEARLY ILLEGAL AS TO INVALIDATE PREMIUM 
NOTE SUED ON (REV. CODE 1919, §§ 9331, 9340, 9341). 

Charter membership policy on 20 payment life graded death benefit plan held 
not so clearly illegal, under Rev. Code 1919, § 9331, as to invalidate premium note, 
where it was not before Supreme Court in its entirety, and omitted provisions, re- 
quired by section 9340 in other than standard policies, or included provisions pro- 
hibited by section 9341, were not shown. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Circuit Court, Sanborn County; Frank B. Smith, Judge. 

Action by the Policyholder’s National Life Insurance Company against G. W. 
Nelson. From a judgment for defendant and an order denying a motion for a new 
trial, plaintiff appeals. Reversed and remanded. 

Ray E. Doughery and Johnson & Simons, all of Sioux Falls, for appellant. 

Null & Royhl, of Huron, for respondent. 

Miser, C. Appellant insurance company sues defendant on his promissory note 
for $224.50, given to one Aldrich, its agent, of which note appellant claims to be the 
holder in due course. This note was dated July 19, 1923, and came due on December 
1, 1923. The answer alleges that Aldrich falsely represented to defendant that, if the 
defendant would give a note for one year’s premium, the defendant would. receive 
a policy for life insurance in the sum of $5,000, which policy, in all respects, would 
be the same as the life insurance policies then being written by old line life insur- 
ance companies; that the defendant, relying on those representations, signed an ap- 
plication for a charter membership policy on the 20 payment life graded death bene- 
fit plan for $5,000 insurance, with an annual premium of $224.50; that, at the time 
of signing the application and as a part of the transaction, defendant signed the prom- 
issory note; and that the representations so made were false and untrue in that 
in case of death during the first year, only a sum equal to one-fifth of the amount of 
the policy should be paid; and that, thereafter, appellant sent to the defendant the 
policy, for the first premium of which the note was given; that the defendant, upon 
discovering the true import and terms of such policy, tendered the same back to the 
plaintiff and demanded the return of his promissory note; and that the policy was 
not authorized by the laws of the state of South Dakota and is illegal. 

As part of defendant’s answer, he set out the policy and the application therefor ; 
but the briefs do not give the policy in full. 

On the trial, the plaintiff proved the execution, delivery, and nonpayment of the 
note, and rested. The defendant then testified that he gave the note for the first 
year’s premium; that he signed the application which he had set forth in his answer, 
which application contained the provision, over his signature, that the policy con- 
tract should not “take effect until the first premium shall have been paid, and the 
company shall incur no liability until this application has been approved by the com- 
pany and a policy issued and delivered thereon, during my life and good health. | I 
hereby certify that I have examined and accept the provisions of the policy applied 
for, and said company shall not be held responsible for agent’s statements at vari- 
ance therewith.” 


Defendant’s proof further showed that, by the terms of the policy, his beneficiary 
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was to receive $5,000 if death occurred after the fourth year; if, however, death 
occurred during the first four years a lesser amount, being $1,179.60 if death oc- 
curred during the first year; and the death benefit. increased each succeeding year 
until the full value of the policy would be received if death occurred after the fourth 
year. This policy contained the following language: 

Peery policy and the application heretofore taken, together constitute the entire 
contract. 

And also: 

“And the company shall not be bound by any promise or representation hereto- 
fore or hereafter made, unless made in writing by [the president or secretary].” 

Defendant’s proof further showed: 

That, on September 5, 1923, he received the policy, and that he signed a receipt 
therefore in which, over his signature, appeared the following language: 

“The terms, benefits and advantages promised thereby being as represented to 
me when giving my application for such policy.” : 

That shortly after that he looked the policy over. That he saw the secretary- 
treasurer of appellant c6mpany in November, 1923, before the note came due. That 
all that was talked about was that the defendant could not pay the full amount, but 
would like to straighten it up and pay the interest and for whatever trouble appellant 
had been put to; and, in May, 1924, he again saw the secretary-treasurer and had 
about the same conversation, in addition to which he told him that he had read the 
policy over and it was not as they recommended it, and also told him that he wanted 
him to take it back and straighten up the interest, which the secretary-treasurer re- 
fused to do. There is no other testimony to support the allegation in defendant’s 
answer that the defendant, upon discovering the true import and terms of such 
policy, tendered the same back to the plaintiff and demanded the return of his said 
promissory note. 

Throughout the trial, appellant objected to any evidence on the part of the de- 
fendant as to the conversation between Aldrich and defendant, on the ground that it 
was an attempt to vary by parol evidence the terms of a written instrument. This 
objection was made in the form of a motion for judgment on the pleadings, after 
plaintiff had rested; by motion to strike; by motion for directed verdict after de- 
fendant had rested. 

In the court’s instructions, the jury were told that, if they found from the evi- 
dence that the defendant, at the time he signed the application, was ignorant of the 
meaning of the term “charter membership policy on the 20 payment life graded 
death benefit plan,” and, further, that the agent had led the defendant to believe 
that the application was for an ordinary life insurance policy for $5,000, payable at 
the death of the defendant, their verdict should be for the defendant; to which the 
appellant took proper and timely exceptions,.and, after a verdict of the jury for the 
defendant, made a motion for a judgment notwithstanding the verdict, which was 
denied, and thereafter judgment in favor of the defendant entered; and this appeal 
is from the judgment entered and from the order denying the motion for a new 
trial. 

[1-4] In the case of House v. Bankers’ Reserve Life Co. of Omaha, Neb., 43 
S. D. 440, 180 N. W. 69, in which the application for life policy under consideration 
provided that no restriction should be binding on the company unless in writing, and 
that the policy should not take effect until delivered to insured during his lifetime, 
this court held that testimony that insurer’s state manager told insured that the policy 
would be in force as soon as O. K.’d by examining physician was inadmissible under 
section 860, Rev. Code of 1919, providing that the execution of a written contract 
supersedes oral negotiations. In the instant case, in his application, defendant binds 
himself no less certainly than was done in the case last above cited, and admits that 
he read the application at the time or before he signed it, and that he understood what 
it contained. Forty-eight days later, when he received the policy, he signed a re- 
ceipt for it, which receipt was so short and concise that no one could be excused for 
not reading the samie, in which receipt he acknowledged his satisfaction with the 
terms of the policy. Shortly thereafter he read the policy, which unmistakably 
clearly stated that if he died within the first year thereafter, his beneficiary would 
receive approximately $1,000, and thereafter in ascending grade or scale to $5,000 
after four years; and yet, more than two months later and shortly prior to the time 
his note became due, he saw the secretary-treasurer of appellant and did not tell 
him that he was dissatisfied with the policy, but did tell him that he could not pay 
the full amount, but would like to straighten it up and pay the interest; and, later 
and not earlier than February of the following year and long after the note came 
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due, he had almost the same conversation, and then, for the first time, advised an 
officer of the company that he had read the policy over and found it to be not just 
what he thought it was when he signed “it”—all of which was established by the 
defendant’s own testimony—and, in view of the further fact that, except as above 
stated, the defendant never tendered the policy back to appellant or demanded the 
return of his promissory note, which by his own testimony he gave as the first 
year’s premium on the policy, and which under the holdings of this court in Ritter 
v. American Life Insurance Company, 48 S. D. 231, 203 N. W. 503, and Ritter v. 
American Life Insurance Company, 48 S. D. 571, 205 N. W. 382, constituted a pay- 
ment of the first year’s premium, which would have entitled his beneficiary to the 
benefits of the policy should defendant have died within that year, we believe that 
the trial court should have granted appellant’s motion to strike the testimony as to 
statements made by the agent, Aldrich, such testimony being in violation of section 
860, and that the court should have granted appellant's motion to direct the jury to 
return a verdict for the appellant; for the reason that the defendant had failed to sus- 
tain an affirmative defense, and for the further reason tha® the defendant had been 
estopped, by his own conduct, to deny the validity of the note, and that the court, hav- 
ing denied said motion and submitted the case to the jury, should have granted ap- 
pellant’s motion for judgment notwithstanding the verdict. 

[5] Respondent contends throughout that the policy is illegal, and that, for that 
reason, appellant should not recover on its note. In support of this contention, he 
relies on section 9331 of the Revised Code of 1919, which provides that no policy 
shall be issued unless authorized by the provisions of the article in which this sec- 
tion appears. Assuming that the policy in question is not a standard form of policy, 
it is not necessarily, therefore, illegal; for section 9340 contains 13 provisions which 
must be contained in policies which are in other than standard forms, and, the policy 
not being before us in its entirety; we cannot say that some of these provisions have 
been omitted. Section 9341 contains four provisions which are prohibited in other 
than standard forms; and respondent does not call the court’s attention to which of 
the provisions of ‘section 9340 have been omitted or which of the prohibited provisions 
of section 9341 are contained within the policy in suit, and, as to whether this would 
render the note void, respondent contents himself with saying that, the policy be- 
ing illegal, the plaintiff is not entitled to recover. The illegality of the policy and 
the conclusion which respondent draws therefrom that the note itself is void are not 
so readily apparent. ; 

The judgment is reversed and the case remanded for further proceedings in 
consonance herewith. 

Sherwood, J., not sitting. 


BAILEY v. SOVEREIGN CAMP, W. O. W. (No. 4574.) 
(Supreme Court of Texas. Nov. 8, 1926.) 
288 Southwestern Reporter 115 
2. INSURANCE. s 

Where benefit certificate lapsed, and thereafter holder tendered premium, fraud 
could not be imputed to him, since association had right to accept or reject. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 

3. INSURANCE. ; as i : 

Rev. St. 1925, art. 4846, providing that by laws are binding on beneficial society, 
members, and beneficiaries, has no application after policy has lapsed and forfeiture 
has occurred. : 

(For other cases, see Insurance, Dec. Dig. § 718.) 

4. INSURANCE. 2 : us a“ 

Rev. St. 1925, art. 4846, permits placing in benefit certificate provisions prohibit- 
ing waiving of conditions and requirements of policy and certificate in good stand- 
ing. . 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

7. INSURANCE. ; / 

Where holder of benefit certificate failed to pay premium, and agent of benefit 
association had immediate knowledge of such fact, such knowledge was imputed to 
association. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

8. INSURANCE. . 
Benefit association with full knowledge of forfeiture of certificate could not ac- 
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cept premiums without health certificate without recognizing continuation of policy 
and waiver of forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 755[3].) 

Error to Court of Civil Appeals of Fifth Supreme Judicial District. 

On motion for rehearing. Former opinion affirmed. 

For former opinion, see 286 S. W. 456. 

Beall, Worsham, Rollins, Burford & Ryburn, of Dallas, for plaintiff in error. 

Alvin H. Lane and Gresham, Willis & Freeman, all of Dallas, for defendant in 
error. 

Corer, Special Judge. Attorneys for defendant in error have filed an able mo- 
tion for rehearing, which shows care and diligence in the treatment and discussion 
of the proposition involved. However, the court believes that able counsel fail to 
grasp the material point upon which the decision in this case rests. 


[1, 2] The argument on rehearing treats at length the supposed fraud on the 
part of James H. Bailey. The court does not conceive that the issue of fraud is 
presented by the record. It is well settled that, where fraud is relied upon for re- 
lief from the obligations of a contract, it must be specifically pleaded. We have ex- 
amined the trial answer in this case, and do not find the defense presented. How- 
ever, we are of the opinion that the facts and. circumstances of this case in no wise 
support any fraud on the part of Bailey. Bailey simply after his certificate had 
lapsed tendered the association a premium, which they had the right to accept or re- 
ject. No fraud can be imputed to such act. 

Defendant in error’s argument on the question of waiver does not reach the point 
involved in this case. The argument fails to distinguish between waiver of provi- 
sions of the certificate of insurance while in force and waiver of the forfeiture of 
the certificate after it has lapsed; between the right of insured, Bailey, to enforce 
reinstatement, and the voluntary acceptance of Bailey as a risk by the company 
after forfeiture of his certificate. 

[3] The decision of this court has no effect or bearing upon the validity of article 
4846, Revised Statutes 1925. This article has reference only to waiver of provi- 
sions of the certificate while in force and notice of provisions of the laws of the 
orders to members of the defendant order. It has no reference to waiver of a for- 
feiture where no certificate is in force, and the party sought to be held to a knowl- 
edge of the laws of the order is no longer a member of the order. The statute by 
its terms has no application where no certificate is in force. After providing that 
no officer or agent may waive any provisions of the law of the order, or at least 
providing that such a stipulation in the certificate of insurance shall be valid, the 
statute provides with reference to said laws: 

“And the same shall be binding on the society and each and every member 
thereof and on all beneficiaries of members.” 


When Bailey’s certificate became forfeited, and he ceased to be a member, the 
statute no longer had any application to his case, and he was no longer bound by the 
conditions of his certificate, except in so far as his right to enforce reinstatement 
was concerned. When the company accepted his premium unconditionally, they in 
effect entered into a new contract of insurance with him. Suppose the properly con- 
stituted agent of a fraternal benefit society would enter into a new contract of in- 
surance with a person who was not and had never been a member of the order, and 
suppose that in this contract the regular provisions of the certificate were not inserted, 
and the clerk or person writing the certificate would waive and leave out some of 
the ordinary provisions not required by law, but usually inserted in the. certificates ; 
could it be contended that the fraternal order would not be bound, simply because 
their by-laws and -constitution provided that the clerk or agent should have no 
authority to waive such provisions. The insured, not being a member of the or- 
der, would in no way be bound by the by-laws of the order unless he agreed to be, 
and the waiver of the clerk would bind the company. Under the statute the by-laws 
and constitution are binding only upon the members of the order. So, after a policy 
has lapsed, and a forfeiture has been worked, and the order takes any step incon- 
sistent with the forfeiture, the article 4846 has no application. aa ¥ 

[4] The application of the statute arises in those cases where, while the certifi- 
cate is in full force, a local clerk relieves the insured from performance of certain 
conditions and requirements of the policy. In such a case the insured is a member 
of the order, his certificate is in force, he is bound by the provisions thereof, and he 
is charged with notice ®f the limitation upon the authority of the clerk. Such a 
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case is the Jackson Case (Tex. Civ. App.) 264 S. W. 289, and other cases cited by 
defendant in error upholding and enforcing the statute. It is settled by those cases 
that the statute permits the placing in a certificate a provision prohibiting the waiving 
of conditions and requirements of policies and certificates in good standing. But 
none of these cases are in conflict with the decision by the Commission of Appeals 
in the case of Calhoun v. The Macabees, 241 S. W. 101, and the decision in Supreme 
Lodge, K. of P., v. Wellenvoss, 119 F. 671, 56 C. C. A. 287, holding that, after a 
forfeiture, any unequivocal act recognizing the existence of the policy, or inconsistent 
wie the forfeiture, waives not the provisions of the policy, but waives the forfeiture 
itselt. 

It is not a case, as attorneys seem to think, of a waiver of conditions and stipula- 
tions in the policy or certificate. The policy or certificate has ceased to exist after 
the forfeiture. And when the forfeiture has itself been waived, then the status is the 
same as if there had been no forfeiture, and the conditions and requirements of the 
certificate concerning forfeiture have no application. 

[5, 6] It has become trite for a court to say that “forfeitures are not favored in 
law.” But the statement is particularly applicable here. And the law will never 
recognize one where the party claiming the forfeiture has not itself at every stage 
recognized it and insisted upon it. And where, after the forfeiture has beccme ab- 
solute, the party with knowledge of the forfeiture takes same step inconsistent with 
the forfeiture, the law says there is no forfeiture. It is not a question of waiver of 
stipulations of the certificate, nor is it a question of estoppel. But it is a question 
of the law refusing to recognize and enforce a forfeiture which the insurance com- 
pany itself by the acceptance of the premium—an act wholly inconsistent with the 
forfeiture—has failed and refused to recognize. 

[7] The able attorney for defendant in error states that the officers of the Sov- 
ereign Camp did not know of Bailey’s suspension until July 12, 1922. If the defend- 
ant order had had no knowledge of suspension at the time of the acceptance of the 
premium, there would be much merit in defendant in error’s contention. But this 
is not the case. When Bailey failed to pay his premium by May 31, 1922, and within 
the 10-day period thereafter the local clerk, the agent of the Soverign Camp, had 
oo knowledge of such fact, and such knowledge was imputed to the Sovereign 

amp. 

[8] After the 10-day period the defendant order, with full knowledge of the 
forfeiture imputed to them by law, could not accept the premium on Bailey’s policy 
without a health certificate, without recognizing the continuation of the policy and 
the waiver of the forfeiture. This rule is too clearly established to require further 
statement. 

The motion for rehearing should be overruled. 


peace 


HOMESTEADERS’ LIFE ASSN. v. HOLDEN, et al. (No. 1900.) 
(Court of Civil Appeals of Texas. El Paso. Oct. 28, 1926. Rehearing Denied 
Nov. 18. 1926.) 

288 Southwestern Reporter 242. 

1. INSURANCE—LETTER PROMISING MEMBER FURTHER NOTICE 
OF INCREASED PREMIUM HELD ADMISSIBLE AS EVIDENCE OF 
ESTOPPEL TO ASSERT FORFEITURE. 

In action on benefit certificate, where deceased’s membership had been canceled 
for nonpayment of premium, letter from society announcing increase in rate and 
promising further correspondence relative thereto held admissible under issue of 
estoppel. . 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

2. INSURANCE PROMISING MEMBER FURTHER NOTICE OF _IN- 
CREASED PREMIUM ESTOPPED ASSOCIATION FROM ASSERTING 
FORFEITURE OF DEATH BENEFIT CERTIFICATE FOR NONPAY- 
MENT. . 

Evidence in action for death benefits that association represented to deceased that 
he would be further notified concerning increase in premium, which was relied upon, 
though not a waiver, held to estop association from setting up forfeiture of member- 
ship for nonpayment of increased premium. 


For other cases, see Insurance, Dec. Dig. § 755[1].) @ 
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3. INSURANCE—AFTER GIVING NOTICE OF PREMIUM INCREASE, 
ASSOCIATION COULD NOT ASSERT MEMBER’S FAILURE TO PAY 
OLD RATE. 

Representation to deceased that he would have further notice of an increase in 
premium to take effect at once excused member from tendering further premiums 
at old rate. 

(For other cases, see Insurance, Dec. Dig. § 754.) 


Error from District Court, Taylor County; W. R. Ely, Judge. 

Action by Maggie Holden and others against the Homesteaders’ Life Associa- 
tion. Judgment for plaintiffs, and defendant brings error. Affirmed. 

Locke, Locke, Stroud & Randolph, of Dallas, and Wagstaff, Harwell & Wag- 
staff, of Abilene, for plaintiff in error. 

Scarborough & Wilson, of Abilene, for defendants in error. 

Hiceins, J. This is an action by the defendants in error, Maggie Holden, suing 
individually and as next friend for Bertie Holden, a minor, and Wilkes Holden, 
against the plaintiff in error, the Homesteaders’ Life Association, a fraternal benefit 
society, to recover a death benefit of $1,790, provided for under the terms of a bene- 
fit certificate issued by the plaintiff in error upon the life of Isaac C. Holden, Jr., 
the husband of Maggie Holden and the father of Bertie Holden and Wilkes Holden, 
in which certificate the defendants in error were named as beneficiaries. The certi- 
ficate sued upon was dated July 15, 1908. Isaac C. Holden died February 12, 1924. 

It was admitted in the answer that a benefit certificate had been issued as al- 
leged in the petition, but it was denied that all of the assessments or premiums due 
and payable under the terms of the certificate had been paid during the lifetime of 
Isaac C. Holden, Jr. It was alleged that according to the terms of the certificate 
sued on it was provided that Isaac C. Holden, Jr., should pay an assessment or 
premium of $1.80 each month in advance, and it was provided by the terms of said 
certificate and the by-laws of the association that each monthly assessment or pre- 
mium should be due on the Ist day of the month, and that if it should not be paid 
on or before the last day of the month, the member insured should thereby become 
suspended without notice from all rights and benefits in the association, and the 
benefit certificate should thereby, without notice, become null and void. It was 
further alleged that by the by-laws of the association adopted October 10, 1923, the 
rates of assessment from and after January 1, 1924, on all certificates of the same 
form as that issued to Isaac C. Holden, Jr., were raised in accordance with a table 
set forth in said answer; that no payment in any sum whatever was ever made of the 
assessment for the month of January, 1924, or the assessment for the month of 
February, 1924, due under the certificate sued on; and that, therefore, Isaac C. 
Holden, Jr., became suspended from all rights and benefits in the defendant society, 
and the certificate sued on became null and void by reason of the nonpayment of such 
assessments prior to this death on February 12, 1924. 


By supplemental petition the defendants in error set up: That the deceased had 
been paying his premium regularly for many years, and on October 25, 1923, he re- 
ceived a notice from the plaintiff in error that his next assessment would be due on 
January 1, 1924, but that “your rate will be raised on the January payment. We will 
write you regarding this.” That thereby defendant in error waived its right to de- 
mand payment in January, 1924, of the January assessment until it had notified de- 
ceased of the amount of the assessment due lacunar lst, and it had failed to so 
notify him. This matter was also pleaded as an estoppel to forfeit. The jury found 
that the deceased did not receive notice of the new rate effective January 1, 1924. 

[1] The deceased was a member of a local lodge at Des Moines, Iowa, of which 
Mary McNutt was secretary: Upon a printed form dated 10-20-23, et es 
to the deceased at Merkel, Tex., R. R. No. 1, said lodge by its secretary acknowledged 
the receipt of assessment and dues indicated upon the inclosed receipt, and advised that 
the next payment was due January Ist. In the lower left-hand corner was the nota- 
tion in writing “(over).” Upon the reverse appears the writing pleaded in the sup- 
plemental petition. Error is assigned to the admission in evidence of the printed 
form above mentioned and notations stated but this matters presents no error, 

The witness for defendant, Mary McNutt, testified that about November 1, 
1923, she mailed to the deceased at Merkel a pamphlet containing the readjustment 
plan; that she wrote him a letter dated December 10, 1923, asking what he in- 
tended to do about his certificate and whether he intended to pay the increased as- 
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sessment for January, 1924, and mailed him a card dated January 1, 1924, notifying 
him that his monthly assessment of $2.25 was due and payable January 25th, and 
should reach her by that time or he would be delinquent; that these communications 
were not returned to her. As we have heretofore stated, the jury found, and the 
evidence abundantly supports the finding, that the deceased was not notified of the 
new rates. In view of the well known regularity and certainty of the mails, this 
raised an issue of fact as to whether Mary McNutt gave the notices she testified to. 
If she mailed them properly stamped and addressed with her return card thereon, as 
she says she did, they should have reached the deceased or been returned to the 
sender. The fact that they neither reached the addressee nor were returned to the 
writer warrants the inference and assumption that they were not sent as the wit- 
ness claimed. 

[2] It is contended by the plaintiff in error there is neither waiver nor estop- 
pel shown by this record; that there is no waiver, because waiver is the relinquish- 
ment of an existing right, and no right of forfeiture occurred until January 25, 
1924, and there was nothing done subsequent to that time evidencing a waiver; that 
there is no estoppel in the case because it was neither pleaded nor proven that the de- 
ceased relied upon the promise to advise him of the amount of the increased assess- 
ment. There is a distinction between waiver and estoppel but the dividing line be- 
tween waiver implied from conduct and estoppel is oftentimes shadowy, and in the 
la wof insurance the terms are quite often used interchangeably; that which is often 
referred to as a waiver is not a pure waiver, but is an application of the principles 
of estoppel. 27 R. C. L. 904, 905. In the present case we think there is no waiver 
in the true sense of the term for the reason stated by the plaintiff in error. 

However, we think the doctrine of estoppel is applicable. We concur in the 
view of the plaintiff in error that there can be no estoppel in the absence of evidence 
showing the deceased relied upon the promise to write him regarding the raise in his 
assessment upon the January payment, and it is true there is no direct positive evi- 
dence to that effect, but the record shows that the benefit certificate was issued to 
the deceased in July, 1908; the deceased had never been delinquent in the payment 
of his monthly assessments, usually paying quarterly and paying two months in ad- 
vance. For some time prior to his death he had been seriously ill with a tumor of 
the brain from which he suffered severe headaches. The tumor caused his death. 
It is not reasonable to assume that one in such condition would have purposely 
defaulted in the payment of the January assessment. He could not know the amount 
of the increase and make the correct payment until he was advised what it would 
be. The secretary promised to write regarding the same, and he had a right to 
rely upon that promise. It is reasonable to conclude, under the circumstances, that 
he did rely upon the promise, and for this reason we are of the opinion that the evi- 
dence is sufficient to support an estoppel. Woodmen of World v. Putnam (Tex. Civ. 
App.) 206 S. W. 970; Woodmen of World v. Fraley, 94 Tex. 200, 59 S. W. 879, 
51 iL. B.A. Be. : 

There was no exception, general or special to the sufficiency of the supplemental 
petition. It set up the promise, and in general terms pleaded the same both as a 
waiver and estoppel. In the state of the pleading we regard it as sufficient to admit 
evidence of estoppel and support the judgment based thereon. 

[3] Plaintiffs in error further contend that in any event the deceased was not 
excused from paying or tendering the assessment at the old rate, citing various cases 
involving invalid raises where it was held that failure to pay the amount legally due 
operated as a forfeiture. These authorities are not applicable. The validity of the 
present increase is not in issue. The deceased had to pay in full or his policy was 
forfeited. It would have been idle for him to have tendered less than the ‘amount 
legally due. Such tender would have been ineffective for any purpose. 

Affirmed. 


McCLURE v. MISSOURI STATE LIFE INS. CO. (No. 3299.) 
(Court of Civil Appeals of Texas. Texarkana. Nov. 4, 1926.) 
288 Southwestern Reporter 270. 

2. INSURANCE—FINDING OF SUICIDE OF INSURED HELD SUPPORT- 
ED BY EVIDENCE. e as 
Evidence in action on life policy, limiting recovery in case of suicide within a 

year, held to support finding involved in judgment of suicide. 
(For other cases see Insurance, Dec. Dig., § 665[6].) 
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Appeal from District Court, Lamar County; Newman Phillips, Judge. 
__ Action by J. A. McClure, temporary administrator, against the Missouri State 
Life Insurance Company. From an adverse judgment, plaintiff appeals. Affirmed. 

J. M. Braswell, of Paris, for appellant. 

Phillips, Townsend & Phillips and Tom Scurry, all of Dallas, for appellee. 

Levy, J. The action was on two life insurance policies, each in the sum of 
oo The policies were dated September 15, 1923, and each contained the stipula- 
tion that: 

“In case of death by self-destruction, sane or insane, within one year from date 
of issue, the liability of the company shall be limited to an amount equal to the pre- 
miums paid thereon.” 

The party insured died on the early morning of August 6, 1924. The sole issue 
of fact was as to whether or not the insured had committed suicide. The trial court 
determined the issue of fact in favor of the insurance company, and entered judgment 
accordingly. 

[1] The record does not contain any assignments of error, motion for new 
trial, bills of exception, or findings of fact. In this situation of the record the only 
contention that really can be reviewed is that of whether or not there is a fundamental 
error. And we think there is no fundamental error apparent upon the record. For 
these reasons the judgment must be affirmed. 

[2] The propositions in appellant’s brief relate entirely to the evidence, which 
we are not properly called upon to examine in the absence of assignments of error 
and exceptions properly made in the record. But even by an examination of the 
evidence the propositions must be overruled, as the proof is in support of and not 
contrary to the judgment. The circumstances surrounding the immediate death of 
the insured point with directness and coherence to suicide. A pistol ball entered his 
left breast near the heart, producing death within several minutes afterwards. At 
the time of the shot the deceased was on his front porch. He had been sitting on a 
cot on the porch, near the window of his bedroom, for some time. His daughter 
called him to breakfast, and he replied, “Go ahead; I dont know that I want any 
breakfast.” The family then sat down to the table and began to eat breakfast. In 
a very few moments afterwards the pistol shot was heard. The family immediately 
rushed to the porch and found the insured fatally shot in the breast, a pistol, recently 
discharged, lying near by. The pistol belonged to the deceased. The deceased had 
been sick for several months, with an incurable internal trouble, and he had become 
very despondent and hopeless for several weeks before his death. There is no pre- 
tense of a murder or homicide committed by some person. And the circumstances 
do not certainly or overwhelmingly or even probably show an accidental discharge 
of the pistol. The insurance company sufficiently met the burden of proof required 
in the defense of suicide. Therefore we approve and adopt the finding of the trial 
court, as involved in the judgment, that the insured committed suicide on August 6, 
1924, within one year from the date of the policies of September 23, 1923. 

The judgment is affirmed. 


MISSOURI STATE LIFE INS. CO. v. BOLES. (No. 1917.) ; 
(Court of Civil Appeals of Texas. El Paso. Nov. 11, 1926. Rehearing Denied 
Nov. 24, 1926.) 
288 Southwestern Reporter 271. 
1. ee AGENT CANNOT CONSUMMATE CON- 
TRACT. 


Mere soliciting agent for insurance has no implied authority to consummate con- 
tract of insurance. 


(For other cases see Insurance, Dec. Dig., § 129.) 


2. INSURANCE—PLAINTIFF HAD BURDEN OF SHOWING SOLICITING 
AGENT’S AUTHORITY TO MAKE ORAL CONTRACT. ie 
Plaintiff seeking to recover on oral contract of insurance, made by soliciting 

agent, had burden to show his authority to, make the contract. 
(For other cases see Insurance, Dec. Dig., § 131[2].) 

5. INSURANCE—ALLEGATION THAT INSURANCE CONTRACT WAS 
UNCONDITIONAL, AND EVIDENCE DISCLOSING THAT IT WAS 
CONDITIONAL ON MEDICAL EXAMINATION, HELD TO DISCLOSE 
FATAL VARIANCE. 
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In action on oral contract of insurance, allegedly made by agent, allegation 
showing that contract was unconditional, and evidence that it was conditional on a 
medical examination, held to disclose fatal variance. 

(For other cases see Insurance, Dec. .Dig., § 645[5].) 

7. INSURANCE—MERE PROPOSAL FOR INSURANCE DOES NOT CON- 

STITUTE VALID CONTRACT. 

Contract for insurance is not completed, where conversation relating thereto is 
a mere negotiation, which results in a party submitting an application in writing, 
which, on its face, shows it is a mere proposal for insurance. ° 

(For other cases see Insurance, Dec. Dig., § 130[2].) 


8 INSURANCE—ORAL NEGOTIATIONS LEADING UP.TO APPLICA- 
TION FOR INSURANCE ARE MERGED IN WRITTEN APPLICA- 
TION. 


Oral conversations and negotiations leading up to application for insurance are 
merged in, and extinguished by, written application. 


(For other cases see Insurance, Dec. Dig., § 130[1].) 
9. INSURANCE—APPLICATION FOR INSURANCE DOES NOT BE- 
COME A CONTRACT UNTIL ACCEPTED. 
An application for insurance does not become a contract until company accepts 
it. 
(For other cases see Insurance, Dec. Dig., § 130[2].) 
10. INSURANCE—APPLICATION NOT ACCEPTED BY COMPANY PRIOR 
TO APPLICANT’S DEATH DOES NOT CONSTITUTE A CONTRACT; 
“CONTRACT OF INSURANCE.” 


Application for insurance, not approved and accepted by company at its home 
office prior to applicant’s death, held not to constitute “contract of insurance.” 


(For other cases see Insurance, Dec. Dig., § 130[2].) 


11. INSURANCE—ALLEGATION SHOWING APPROVAL AND ACCEPT- 
ANCE OF INSURANCE APPLICATION BY HOME OFFICE, AND 
PROOF SHOWING ACCEPTANCE BY DISTRICT AGENT, HELD TO 
CONSTITUTE VARIANCE. 


In action on life insurance policy, allegation pleading approval and acceptance of 
application by home office and proof showing application accepted and approved by 
district agent, held to constitute variance. 

(For other cases see Insurance, Dec. Dig., § 645[5].) 


12. INSURANCE—DISTRICT AGENT’S APPROVAL OF INSURANCE AP- 
PLICATION HELD NOT AN APPROVAL THEREOF, CONSTITUTING 
ACCEPTANCE BY COMPANY. 


District agent’s approval of application for life insurance, relating to soliciting 
agent’s certificate, held not an approval of application so as to constitute acceptance by 
company and a completed contract of insurance. 

(For other cases see Insurance, Dec. Dig., § 130[3].) 


13. INSURANCE—REFUSAL TO PERMIT WITNESS FOR INSURER TO 
TESTIFY THAT DISTRICT AGENT’S APPROVAL OF LIFE INSUR- 
ANCE APPLICATION RELATED SOLELY TO AGENT’S PRECEDING 
CERTIFICATE, WHERE ISSUE WAS UNCERTAIN, HELD ERROR. 
In suit on life policy, where it was uncertain whether district agent’s approval of 

application related to preceding agent’s certificate, or was an approval of application 

so as to constitute acceptance by company, refusal to permit witness for defendant to 
testify that approval related solely to agent’s preceding certificate held error. 
(For other cases see Insurance, Dec. Dig., § 651[2].) 

14. INSURANCE—REFUSAL TO PERMIT TESTIMONY THAT DISTRICT 
AGENT COULD NOT COMPLETE CONTRACTS OF INSURANCE BY 
ACCEPTANCE OF APPLICATIONS HELD ERROR. 

In suit on life policy, refusal to permit witness to testify that district agent 
could not complete contracts of insurance by acceptance of applications held error. 


(For other cases see Insurance, Dec. Dig., § 92.) 
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16. INSURANCE—GENERAL AGENT HELD NOT AN ALTER EGO OF 
INSURANCE COMPANY FOR ALL PURPOSES. 
_ That district agent was designated as a general agent did not make him alter ego 
of insurance company for all purposes. 
(For other cases see Insurance, Dec. Dig., § 88.) 


17, INSURANCE—THAT INSURED HAD NOT PAID FIRST PREMIUM 
OF LIFE POLICY HELD NOT TO AFFECT ITS VALIDITY, WHERE 
AGENT EXTENDED CREDIT. 

That insured had not paid first premium on policy of life insurance would not 
affect validity of policy, where district agent, when he sent application to home 
office, remitted insurer’s share of first premium. 

(For other cases see Insurance, Dec. Dig., § 141[2].) 


Appeal from District Court, Eastland County; Elzo Been, Judge. 

Action by Mrs. Emma Viola Boles against the Missouri State Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

fFunderburk & Richardson, of Eastland, for appellant. 

Grisham Bros., of Eastland, for appellee. 

Hiccrns, J. This is a suit by Mrs. Boles, the appellee, against the appellant 
to recover upon an alleged insurance policy upon the life of her husband, George 
— Upon trial without jury Mrs. Boles recovered judgment, and the defendant 
appeals. 

The petition is in two counts. In the first count it was alleged that the defend- 
ant, acting by its authorized agent, H. B. Goldthwaite, on June 27, 1924, entered into 
an oral contract of insurance upon the life of George Boles effective from that date, 
and that the insured died August 10, 1924. 

The second count was in the alternative, and alleged a contract partly oral and 
partly in writing. It was alleged that the oral part was that set up in the first 
count, and in addition thereto it was agreed between Geo. Boles and Goldthwaite 
that the former would sign an application and deliver same to defendant through 
Goldthwaite, and agreed to submit to a physical examination, which was done and 
the application, examiner’s report, and first premium sent to defendant’s main office, 
and was by the home office accepted and approved, but before the policy was delivered 
the assured died. 

[1-3] So far as concerns the oral contract declared upon in the first count, the 
judgment cannot be sustained thereunder, for the evidence is insufficient to show that 
the agent, Goldthwaite, undertook to make a contract of that nature; and, if upon 
any theory of the evidence it could be held that he did undertake so to do, then 
there is a complete want of evidence to show his authority to make same. He was 
a mere soliciting agent, and stich an agent has no implied authority to consummate a 
contract of insurance. 32 C. J. 1066. The burden rested upon appellee to show the 
agent’s authority to make the contract declared upon. Baker & Co. v. Kellett- 
Chatham Mach. Co. (Tex. Civ. App.) 84 S. W. 661, and other cases cited in 14 Mich. 
Dig. 49. It is but the application of the general rule of law that one relying upon 
a contract made by one assuming to act as the agent of another must show that 
the contract was within the express or implied authority of the agent to make. 

[4] Under our statute (article 2010, R. S. 1925) this rule, of course, has no 
application to an action based upon a written contract charged to have been exe- 
cuted by the defendant or by his authority, unless the issue is raised by verified plea. 

5] Again, the oral contract, if established at all, was materially different from 
the contract alleged, not only as to the date it became effective, but upon a contingency 
not alleged. It was alleged the insurance became effective on June 27, 1924, whereas 
the contract proven, if any, was not effective until the medical examination was made 
on August 6, 1924. The contract alleged was unconditional, whereas the evidence 
disclosed it was conditional upon a medical examination. This variance was fatal. 
Western Union Tel. Co. v. Smith, 88 Tex. 9, 28 S. W. 931, 30 S. W. 549; Gam- 
mage v. Alexander, 14 Tex. 418; Padgitt v. Dorsey (Tex. Civ. App.) 194 S. W. 1124. 

[6-8] Adverting further to the alleged oral contract, it is essential that the 
minds of the parties should have met on all the terms of the contract, and such a 
contract is not completed where the conversation is a mere negotiation which results 
in a party submitting an application in writing, which, upon its face, shows it is a 
mere proposal for insurance. In such cases the oral conversations and negotiations 
are merged in, and extinguished by, the written application. 
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_ Passing to the second count, the undisputed evidence shows that Boles made a 
written application for insurance dated June 27, 1924, addressed to appellant at St. 
Louis, Mo., and delivered same to Goldthwaite, who, in turn, delivered same to ap- 
pellant’s district agent, Behrens, at Abilene, Tex., who forwarded same to appellant's 
home office at St. Louis, Mo., where it arrived July 5, 1924. 

When the application was received, Goldthwaite gave the following receipt: 

, “Advance Premium Receipt. 

“Received of Geo. H. Boles the sum of $49.00, note No. 818692, the first annual 
premium on proposed insurance for $2,000, on the life of George H. Boles for which 
an application bearing a corresponding number, as above, is this day made to the 
Missouri State Life Insurance Company, Saint Louis, Mo. Insurance subject to the 
terms and conditions of the policy contract issued shall take effect as of the date of 
approval of above application by the company. Otherwise the payment evidenced 
by this receipt shall be returned. . 

“Dated at Frankell, June 27, 1924. 

H. B. Goldthwaite, Agent.” 

The evidence shows that, when the receipt was given, Boles intended to give a 
check for the $49, but the parties did not have a blank, whereupon Boles remarked 
he would “go up to the house and get one,” but just at that time he was called away 
by the duties of his employment, and departed without paying the $49, whereupon the 
agent wrote the word “note” in the receipt as it appears. No note was given, and 
Goldthwaite stated he treated the matter as a cash transaction because he knew he 
could collect from Boles at any time. When Behreris sent the application to the 
home office, he remitted the appellant’s share of the first premium. 

The medical examination was made on August 6, 1924, and reached the home 
office of appellant Saturday a. m., August 9th. The application for insurance then 
proceeded in the regular routine of the office for final examination, consideration 
and action. 

The undisputed evidence shows that it had not been approved and accepted at 
the home office at the time appellant died on Sunday, August 10, 1924, but on August 
12th it was practically ready for final action and acceptance, when appellant was 
advised of Boles’ previous death on the 10th, whereupon it was rejected. 

(9, 10] An application for insurance does not become a contract of insurance 
unless and until it is accepted by the company. The evidence wholly fails to show an 
approval and acceptance by the company at its home office of Boles’ application prior 
to his death, as by the plaintiff alleged in the second count. All of the evidence upon 
the issue is to the contrary. 

[11] But in this connection appellee contends that the application was accepted 
by the approval of the district agent at Abilene, W. J. Behrens. In the first place, 
this was not the approval and acceptance pleaded by appellee, and for this reason, if 
no other, the judgment cannot be sustained under the second count because of variance. 

On the back of the application appears the following: 

“Agents’ Certificate. 

“Agents are required in all cases to complete this certificate. 

“Do you consider applicant in all respects a proper person to be insured, and 
do you recommend applicant to this company as a first-class subject for life insur- 
ance? . If applicant has not paid cash with application, state fully in what 
manner settlement is to be made. . Medical blank was delivered to Dr. 
at this day of , 19— 

Remarks : ; ; 

“I have checked this application, and to the best of my knowledge and belief the 
answers herein given by the applicant are full, true and correct. 

“_____ Soliciting Agent. 
“Approved: W. J. Behrens, . 
“Manager or General Agent. 

W. J. Behrens’ name was impressed with a stamp. 

[12] It is manifest upon the face of the instrument that Behrens’ approval re- 
lated to the preceding agent’s certificate, and was not an approval of the application 
in the sense of acceptance by appellant of the application as completing a contract 
of insurance. : 2 ; 

[13] But, if such is not its plain and manifest import, then the matter 1s one 
of uncertainty of meaning, and the court erred in refusing to permit the witness 
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= defendant to testify that the approval related solely to the agent’s preceding cer- 
tificate. 

[14] Again, the court erred in refusing to permit the witnesses to testify that 

Behrens was without authority to complete contracts of insurance by acceptance of. 
applications. 
_ [15] The plaintiff had not declared-upon an acceptance by Behrens, the district 
agent. The second count declared upon an acceptance at the home office. In the 
state of the plaintiff's pleadings there was no occasion for the deféndant to make a 
verified denial of Behrens’ authority to consummate a written contract of insurance. 
The issue of acceptance of the application by Behrens was not tendered by appellee’s 
pleadings, and the court should not have considered same for any purpose. If it 
did go into the same, it should have admitted the evidence tendered with respect to 
his authority. Texas. & P. Ry. Co. v. Byers Go Civ. App.) 73 S. W. 427; Rich- 
ards v. Osborne (Tex. Civ. App.) 164 S. W. 3 

[16] The mere fact that Behrens was decignated as a general agent did not 
make him the alter ego of the company for all purposes. _McAlpin v. Cassidy, 17 
Tex. 450; 2 C. J. 581. 

There is no issue of apparent authority to complete contracts of insurance con- 
ferred upon Behrens. There is no evidence whatever, of the company holding him 
out as having such authority. 2 C. J. 574. 

“Life insurance agents are rarely, if ever, “general” agents in the sense that 
they execute and deliver policies, as is often done in the business of fire insurance, 
but they often have and exercise general control or power with respect to the par- 
ticular brand of the business committed to their hands, and to that extent at least 
are general agents.” 37 C. J. 378. 

[17] Appellant stresses the fact that Boles had not in fact paid the first pre- 
mium, but we attach no importance to this because the evidence shows the district 
agent, when he sent the application to the home office, remitted the appellant’s share 
of the first premium. There is nothing in the application to condition liability of 
the appellant upon previous payment of the premium to the district agent, Behrens, 
or the soliciting agent, Goldthwaite. As between those agents and Boles the former 
had exended credit to the latter for the first premium. 


[18] We would perhaps be authorized to reverse and here render this case, but 
it appears to have been tried and judgment rendered upon evidence which is not sup- 
ported by the pleadings and an erroneous conception of the controlling rules of law. 

The findings and conclusions are contradictory. It may possibly be that upon 
retrial a cause of action may be shown under proper pleadings. For that reason the 
case will not be reversed and rendered, but remanded for retrial. 

We have not undertaken to discuss in detail the numerous assignments and propo- 
sitions which, in the state of the record, the appellant has been under the necessity 
of presenting. The views expressed herein should be sufficient guide for the pur- 
pose of the retrial. , 


[19] With respect to the action of the court in excluding evidence offered by 
defendant to show the authority conferred upon its agents, ‘Behrens and Goldthwaite, 
we call attention to the rule that under proper pleadings such evidence is admissible, 
even though upon other evidence it might appear that the company was estopped to 
deny their authority in the premises. The estoppel does not affect the admissibility 
of evidence of a limited authority, but simply avoids its effect. Tres Palacios R. & 
I. Co. v. Eidman, 41 Tex. Civ. App. 542, 93 S. W. 698. 

Reversed and remanded. 


SOCIEDAD UNION MEXICANA LA oro v. DE ORONA. 


(No. 1942 
(Court of Civil Appeals of Texas. El Paso. Dec. 9, 1926.) 
288 Southwestern Reporter 1111. 


5. INSURANCE—FORFEITURE. OF BENEFIT .CERTIFICATE SHOULD 
REST ON CLEAR AND PLAIN LANGUAGE 
Facts warranting a forfeiture of benefit certificate should rest on sure ground 
and clear, plain, and. unequivocal language. 


(For other cases see Insurance, Dec. Dig., § 726.) 
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6. INSURANCE—EVIDENCE HELD TO SUPPORT FINDING THAT DE- 
CEASED MEMBER WAS NOT IN ARREARS. 
Evidence held to sustain finding that member of beneficial association was not in 
arrears at time of his death as affecting right of his widow to death benefit, 


(For other cases see Insurance, Dec. Dig., § 819[2].) 


Error from El Paso County Court; J. M. Deaver, Judge. i 

Action by Agapita Vda. de Orona against the Sociedad Union Mexicana La 
Constructora. Judgment for plaintiff, and defendant brings error. Affirmed. 

S. P. Weisiger, of El Paso, for plaintiff in error. 

Lyons & Oppenheimer, of El Paso, for defendant in error. 

WattHatt, J. Defendant in error, plaintiff below, surviving widow of Elijio 
Orona, brought this suit against plaintiff in error, a mutual benefit society organized 
under the laws of this state, to recover the death benefit alleged to be due her by 
reason of the death of her husband, a member of defendant society and in good stand- 
ing at the time of his death on March 1, 1925. The article of the by-law pleaded, 
article 26, provides that any member has a right to the death fund only when he is 
up in all his payments. Defendant in error alleged that her deceased husband for 
18 years prior to his death was a member of the society, and that during all of said 
years had regularly and promptly paid his dues as same fell due, and had never de- 
faulted in the payment of a single premium. 

The death benefit to be paid is made up by assessing a stated amount against 
each member of the society when a death occurs among the membership so that the 
amount of the benefit to be paid is regulated by the number of members of the 
society when a death occurs. Defendant society, plaintiff in error, answered pleading 
certain articles of its by-laws which provide, in substance, that in order to receive 
any aid from the society the member must be paid up on the books of the treasurer, 
and that the member will be considered paid up when he has paid his quotas in ad- 
vance; that Elijio Orona, deceased, at the time of his death had not paid all of his 
quotas in advance up to the time of his death, but was in arrears in his payments. 

The case was tried with the aid of a jury and submitted upon special issues. 
On issues submitted the jury found that 204 members constituted the membership 
of the society on March 1, 1925; that Elijio Orona on March 1, 1925, was up in all 
his payments due defendant society as provided by article 26 of its by-laws; that 
the books of the defendant society on March 1, 1925, show Elijio Orona to be paid 
up, that is, that he had paid all his quotas in advance; that Elijio Orona deposited 
the sum of $3.50 (the amount of the assessment) with defendant society on the day 
of his initiation. ae 

On the return of the verdict, the court entered judgment in favor of plaintiff 
(defendant in error) for $714, being the aggregate amount of the assessments based 
upon the membership at the death of Orona. 

It is insisted by plaintiff in error that the uncontradicted evidence shows that on 
the day Orona died he was not up in the payment of all his quotas on the books of 
the society, but in arrears in the amount of $4. It might be conceded that the books 
of the society do not show an entry thereon of quotas of $3.50 and 50 cents. If the 
$4 in arrears, as shown by the book, were not in fact paid in advance, as claimed, 
it would, under the evidence, seem to be for a death benefit assessed against Orona 
on December 23, 1924, on policy 53. Orona made payments subsequent to the last- 
named date. However, on whatever policy the forfeiture is claimed the evidence is 
very confusing. No evidence was offered on a failure to pay the assessments as they 
fell due except on December 23, 1924. Confusion also arises as to the number of 
the policy on which it is claimed payment was not made. 

r. E. O. Garcia, the treasurer of the society, testified: ; 

“The books do not show anywhere the payment of what we term No. 53; it 
was not paid at any time before his death. In February, 1925, 54 and 55 were paid, 
and in February the 17, 1925, was paid the 59, 60, and 61.” 

Again, the witness testified : s 

“When Elijio Orona died I gave the members a note stating what he owed. I 
told them he owed No. 53 and two little ones. My book shows that 53 was paid just 
like I explained it to you before. On the cards that I gave to Elijio Orona I show 
that 54 and 55 have been paid, but I don’t show that 55 is paid on the cards. My 
books do show that 53 is paid. I told the lodge that he owed 55; that was the policy 
that was due. I made this entry in the ledger because I thought he hadn't paid some 
other number and charged it back to 53. * * * My contention is if that 55 is 
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paid that I have given him a receipt for that he was in good standing at the time of 
his death. I have given him a receipt for 55, but I have told you two or three times 
how I happened to make that entry. After I made the entry on his card showing 
he had paid 55 I went to the books and changed it the next day to some other number 
like it should be done.” 

Without stating the evidence, the witness testified that on December 23, 1924, 
Carlos C. Mendosa paid him $2 and no more. 

Carlos C. Mendosa testified : 

“I am a member of the Mexican Union Society known as ‘La Constructora’? and 
was during the year 1924. * * * During the year 1924 I was vicé president of 
the society. I recall that during the year 1924, on the 23d of December, I received 
some money to be paid the society from the deceased’s wife. The amount of it was 
$6, and I attended a meeting of the society that very same night and made payment 
of the money to the treasurer, and told him what I was paying it for. * * * The 
books you show me are the payment books of the La Constructora. I am very 
familiar with the books. When I brought that book and made payment of $6 I gave 
the treasurer instructions as to how to apply the money. I told him to pay policy 53, 
a small policy, and 57 and 58, and three months on next year. I told him to pay $3 
on 53. * * * When I gave Mr. Garcia the money that night he did not tell me 
that the man was behind with his payments; he never said anything at all. I swear 
that I gave him $6. * * * I deny that I paid him just $2. * * * His wife 
sent the money by me.” 

Defendant in error testified that in the latter part of December she gave Men- 
dosa $6 to make the payments. 

E. M. Montes and J. A. Escajeda, both well qualified accountants, checked the 
treasurer’s books in connection with the treasurer, Mr. Garcia, and testified, in sub- 
stance, that the books show Orona to have been behind in one assessment, at the time 
of his death, for one benefit, $3, and two small ones, 50 cents each—$4 all told. They 
do not state the number of the policy, nor the time when same should have been paid. 
They testified only to what the entries on the books show. 

The question presented to the jury, and here, is one of fact—the payment in 
advance of the amounts due. The jury found all of the facts in favor of defendant 
in error. 

We do not concur in the contention of plaintiff in error that, “notwithstanding 
the answers of the jury to the special issues submitted to them, it was the duty of 
the court below to enter judgment for the defendant in that court; and, the trial 
court having failed to do so, this court should reverse the case and render such 
judgment as the court below should have rendered.” 

[1] It is definitely settled under the first part of the above proposition that the 
judgment of the trial court must be entered in conformity with the verdict of the 
jury, whether the verdict be correct or not, the court under the statute being without 
authority to enter judgmen non obstante veredicto. The limit of the power of the 
trial court under such circumstances is to set aside the verdict and grant a new 
trial. Heimer v. Yates et al. (Tex. Com. App.) 210 S. W. 680, and cases cited. 

[2] The second part of the proposition, referring to the duty of this court, 
arises under article 1856, Revised Civil Statutes 1925. This article is the same in 
verbiage as former article 1626, under which it has often been held to be the duty 
of this court to affirm the judgment of the lower court if there be any ground to 
support it. Denton v. Kansas City Life Ins. Co. (Tex. Civ. App.) 231 S. W. 436; 
Hudmon v. Fisher (Tex. Civ. App.) 210 S. W. 262. 

[3] When there is a conflict in the evidence the appellate court will resolve any 
doubt that may arise, or any conflict, that may exist in the evidence in favor of the 
finding of the jury, or the trial court. Fielding v. White (Tex. Civ. App.) 33 
S. W. 773. 

|4-6] Forfeitures are harsh and punitive in their operation and are not favored 
by the law. The facts that warrant a forfeiture should rest upon sure ground, 
clear and plain, its language unequivocal. Decker v. Kirlicks et al., 110 Tex. 90, 
216, S. W. 385. The evidence shows that Orona had been a member of this society 
for 18 years and had at all times met promptly every obligation. 

We find no reversible error, and the case is affirmed. 
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FIRE 


AMERICAN ALLIANCE INS. CO. OF NEW YORK v.:McCUMBER. 
(Circuit Court of Appeals, Eighth Circuit. November 10, 1926. No. 7176.) 
15 Federal Reporter (2d) 957. 

1, INSURANCE—ISSUANCE OF POLICY BY BANK, AS AGENT OF 
INSURER ON APPLICATION OF ITS. PRESIDENT, ACTING INDIVI- 
eee FOR PROPERTY OWNER, HELD NOT TO*CREATE DUAL 
Where a,bank, nominally through its cashier, was agent for an insurance com- 

pany, the fact that its president, individually and not as an officer of the bank, acted 

for an owner of property in procuring a policy of insurance thereon from the cashier, 

did not create a dual agency, which avoided. the policy. 
(For other cases, see Insurance, Dec. Dig. § 98.) 


2. INSURANCE—UNAUTHORIZED CONTRACT FOR SALE OF LAND 
BY AGENT HELD NOT TO HAVE WORKED CHANGE OF INTEREST 
WHICH AVOIDED POLICY. 

A contract for sale of land, made by an agent of. the owner, but without au- 
thority to sell, under which the purchaser went into possession and occupied the land 
for two years and then abandoned it, the owner having knowledge of the contract, 
but having never expressly ratified it, held not to have.worked a change of interest, 
which avoided a policy of insurance issued to him under its terms. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

In Error to the District Court of the United States for the District of North 
Dakota; William A. Cant, Judge. 

Action by P. J: McCumber against the American Alliance Insurance Company 
of New York. Judgment for plaintiff, and defendant brings error. Affirmed. 

B. F. Spalding and Conmy, Young & Burnett, all of Fargo, N. D., for plaintiff 
in error. 

Francis Murphy, of Fargo, N. D., for defendant in error. 

Before Sanborn, Stone, and Kenyon, Circuit Judges. 

Stone, Circuit Judge. This is a writ of error from a judgment favoring plain- 
tiff in an action on a fire insurance policy covering a farm dwelling house. 

Plaintiff in error presents here two contentions: Dual agency and a change of 
interest in the new property which avoided the policy. 

Dual Agency. : 

[1] This contention of dual agency is based upon the facts following: The 
First National Bank of Bowbells was, substantially, the agent of plaintiff in error 
although the nominal agency and the state license was in the name of the cashier of 
the bank. The president of the bank was A. C. Wiper. Wiper, in his individual 
capacity represented defendant in error in the purchase of the farm and the pro- 
curance of this policy upon the farm house. The policy was issued by the cashier 
of the bank. The above facts are undisputed and it is claimed that there was a 
dual agency through the bank. We think there is no foundation in the fact for this 
legal conclusion. Conceding that the bank is to be regarded as the agent of plain- 
tiff in error, yet, it did not exercise its powers through Wiper, but was compelled 
to exercise them through the cashier. Neither the bank nor Wiper, as an official 
of the bank, was an agent for defendant in error. The mere fact that Wiper, whose 
relation with defendant in error was entirely of, an individual character, happened 
to be president of the bank, forms no legal connection Between defendant in error 
and the bank. We think this point was properly ruled‘ by the trial-court. 

Change in Interest. _ 

[2] The policy provided that it should be void “if any change, other than by 
the death of an insured, takes place in the interest, title, or possession of the sub- 
ject of insurance (except change of occupants without increase of hazard) whether by 
legal process of judgment or by voluntary act of the insured, or otherwise. The 
facts in connection with this contention are as follows: : 

The state statutes require that agency for conveyance of real estate must be in 
writing. Wiper had neither written nor verbal authorization from defendant in error 
to dispose of this or other land. . While Wiper had ,attended; to sales of land = 
defendant in error, he had never been authorized to execute any such contracts but 
the method of doing business between him and defendant in error in this respect was 
for Wiper to submit the proposition to defendant in error (who usually was not - 
the same town) and, if defendant in error approved, Wiper was instructed ms to the 
particular proposition. However, Wiper made a written coritract with one ae 
for the sale of the land and Masters went into possession under that contract severa 
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months. before the fire and was in possession at the time of the fire and for two 
years thereafter. Defendant in error never saw this contract, but he was informed 
of its existence prior to the fire. There was never any express fatification of the 
authority of Wiper to make this contract nor was there any express ratification of 
the contract itself. However, with knowledge that it had been made and knowledge 
that Masters had gone into possession thereunder, no objection was made thereto 
and he continued in possession for more than two years. Masters failed to comply 
ing - of the conditions of the contract or make any payments and finally left 
the land. 

The above transactions and acts seem insufficient, under the state law, to pass any 
legal or equitable interest to Masters and he was never anything more than a tenant 
at will or by sufferance. Therefore, there was no change in interest or title. There 
was a change in actual physical possession but not a change of possession in a legal 
sense as contemplated by the policy. There was a mere change of occupants. As, 
under the policy, a change of occupants worked no forfeiture unless the insurance 
hazard was increased and as there is no attempt to show that such hazard was in- 
creased, the change in physical possession was not a violation of the policy. We 
think this ground must be ruled against plaintiff in error. 

Other Questions. 

The plaintiff in error attacks the sufficiency of finding X as being a statement 
of a conclusion of law instead of a finding of fact. We think this criticism is not 
well founded. 

It attacks finding III, which was to the effect that defendant in error was the 
owner and had an insurable interest in the property at the time of taking out the 
policy and up until the fire. The contention is that there was no properly admitted 
testimony in regard to such ownership because the muniment deeds of title in defend- 
ant in error were not introduced and that other evidence was secondary. The above 
statement of the rule of evidence is, of course, correct, but plaintiff in error itself 
drew from witnesses oral evidence which abundantly established this ownership, 
therefore, this error was harmless. 

We think the judgment should be and it is affirmed. 


LYNCH v. SPRINGFIELD FIRE & MARINE INS. CO. er at. 
(District Court, E. D. New York. October 19, 1926.) 
15 Federal Reporter (2d) 725. 

3. INSURANCE—LIABILITY OF INSURANCE COMPANIES IN ACTION 
ON FIRE POLICIES HELD NOT JOINT, THOUGH COMMON QUES- 
TIONS WERE INVOLVED (CIVIL PRACTICE ACT N. Y. §§ 211, 212). 
Liability of insurance companies in action on fire policies held not joint, though 

common questions weré involved with reference to fire, value of merchandise, and 

construction of policies, and they could be joined as defendants, in view of Civil 

Practice Act N. Y. §§ 211,212. 

(For other cases, see Insurance, Dec. Dig. § 624[7].) 


4. REMOVAL OF CAUSES. 

If one of: defendant insurance companies was citizen of different state than 
either plaintiff or her assignor, separable controversy existed as to such defendant, 
entitling it to removal of entire suit. 

(For other cases, see Insurance, Dec. Dig. § 60.) 

At Law. Action by Helen M. Lynch against the Springfield Fire & Marine In- 
surance Company and others. On motion to remand to the state court. Motion 
denied. 

Graham, McMahon, Buell & Knox, of New York City, for plaintiff. 

Leo Levy, of New York City, for defendants. : 

CampseLt, District Judge. This is a motion to remand the above-entitled ac- 
tion to the Supreme Court, Queens County. The plaintiff is the assignee of the as- 
sured under certain fire insurance policies, seven insuring buildings, and all of them 
the contents thereof, located at Newark, N. J. The policies are all of the standard 
New Jersey form, containing the 90 per cent. coinsurance clause, and giving the 
insured the privilege of effecting other insurance. 

[1] There are 13 companies which are made defendants, and although, under 
the provisions of sections 211 and 212 of the New York Civil Practice Act, plaintiff 
was given the‘right to join all persons as defendants against whom the right to any 
relief is alleged to exist, whether jointly, severally, or in the alternative, it was not 
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necessary that each defendant so joined should be interested as to all the relief 
prayed for, or ag to every cause of action included in any proceeding against him. 

In the action at bar each is sued on its own policy, and separate amounts are 
demanded as judgment against each of the defendants. Before the adoption of the 
Civil Practice Act the plaintiff would have been required to sue each of the defend- 
ants separately for its alleged proportion of the loss, without the presence of the 
other defendants. 

[2] Plaintiff is right, that the federal court will not attempt to go behind the 
decision of the highest ccurt of the state as to what constitutes joint liability (Chi- 
cago, Rock Island & Pacific Railway Co. v. Schwyhart, 227 U. S. 184, 193, 33 S. Ct. 
250, 57 L. Ed. 473) ; but there is no joint liability on the part of the defendants in 
the action at bar under the state law, nor are they alleged to be jointly liable in the 
complaint in the action at bar. 


[3] The fact that common questions may be involved both as to law and fact 
with reference to the fire, value of the merchandise alleged to have been injured or 
destroyed, and the construction of the policies, does not create a joint liability, nor is 
Bossak v. National Surety Co., 205 App. Div. 707, 200 N. Y. S. 148, cited by the 
plaintiff, authority for that contention. 

The fact that for convenience and in the interest of economy the defendant com- 
panies might, under such section of the New York Civil Practice Act, be joined as 
defendants, although the relief be alleged to exist severally, does not create a joint 
liability on the part of the defendants. 


[4] If the defendant Springfield Fire & Marine Insurance Company, a citizen 
and resident of Boston, and neither a citizen nor resident of New York or New 
Jersey, whether the citizenship of the plaintiff for the purpose of this motion be con- 
sidered as her own or her assignor’s, has a separable controversy with the plaintiff, 
then it is entitled to the removal of the entire suit. Barney v. Latham, 103 U. S. 
205, 212, 26 L. Ed. 514. The last cited case was decided under the act of 1875, 
but the act of 1888 and the present Judicial Code made no change in this respect. 
Hoge v. Canton Ins. Office (C. C., 103 F. 513). f 

The very question here presented was argued at great length before Mr. Justice 
Dunne in the state court, and I agree with him that a separable controversy exists 
as to the defendant Springfield Fire & Marine Insurance Company, and that it was 
entitled to a removal, not only as to itself, but as to the entire action. Atlantic & 
V. Fertilizing Co. v. Carter (C. C.) 88 F. 707. 

The motion to remand is denied. 


TINGUARO SUGAR CO v. KNICKERBOCKER INS. CO. OF NEW YORK. 
(District Court, S. D. New York. January 4, 1926.) 
16 Federal Reporter (2d) 127. 

INSURANCE—FIRE POLICY ON GROWING SUGAR CANE WITH RIDER 
PROVIDING DEFINITE METHOD FOR ASCERTAINING LOSS, HELD 
VALUED POLICY. . ; Me ; 
Fire policy on growing cane sugar, with typewritten rider providing a definite 

method of’ascertaining loss, on basis of cost of production, held a valued policy. 
(For other cases, see Insurance, Dec. Dig. § 500.) 


At Law. Action on fire insurance policy by the Tinguaro Sugar Company 
against the Knickerbocker Insurance Company of New York. Judgment for plain- 
tiff on directed verdict. ; a 

The policy was a New York Standard fire policy providing: 

“Does insure Tinguaro Sugar Company, and legal representatives, to the extent 
of the actual cash value (ascertained with proper deductions for depreciation) of the 
property at the time of loss or damage, but not exceeding the amount which it would 
cost to repair or replace the same with material of like kind and quality within a 
reasonable time after such loss or damage, without allowance for any increased cost 
of repair or construction by reason of any ‘ordinance or law regulating construction 
or repair and without compensation for loss resulting from interruption of busi- 
ness or manufacture.” ; : . 

Attached to this policy was the following typewritten rider : , 

“On growing sugar cane situate in Matanzas Province, Island of Cuba. This 
insurance to attach to an amount not exceeding $2,000 per Cab. _ thi 

“It.is hereby guaranteed all Cabs in Matanzas Province, Cuba, insured under this 

oat ail Silla 
= “To appraise the value of Administration cane destroyed, the average actual cost 
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of all cane cultivated by the assured will be taken as a basis—using in such calcula- 
tion all actual cultivation expenses plus a reasonable percentage of all overhead ex- 
penses. The cost per unit of area having this obtained, the tonnage value of the 
cane burned will be calculated on the basis of the estimates made up before the crop 
begins of the tonnage contained in each piece or section, which informatjon is always 
on file on the estate office. To arrive at the value of the cane grown by cane farmers 
(Colonos) the actual settlement price in paying for cane used for the month in which 
the fire may occur, minus the current rate paid for harvesting, shall be taken. * * * 

“In case the insured elect to grind all or a portion of the burnt cane,’ the in- 
surer shall be given credit for the cane so ground as follows: 

“For the cane ground the first day after the fire, 95% of its original value: 

Id. Id. Second day 

Id. Id. Third day 

Id. Id. Fourth day 

Id. Id. Fifth day 
after the fifth day, or after the cane has been raised upon, no credit will be given the 
insurer. 

Judgment affirmed 16 F.(2d) 128. 

Douglas, Armitage & McCann, of New York City, for plaintiff. 

Fox & Weller, of New York City (Robert J. Fox and Robert P. Schur, both of 
New York City, of counsel), for defendant. 

Winstow, District Judge. I think the insurance policy, on which this action 
is based is in terms a valued policy. A definite method is provided in the typewritten 
rider attached to the policy for ascertaining the loss. To adopt the theory of the de- 
fendant as to the manner in which the loss should be ascertained would be to dis- 
regard entirely and make nugatory the provisions of a carefully prepared contract. 
If the market had gone differently, the defendant probably would have contended— 
and justly so—that the method provided by the typewritten words must prevail. 

A verdict will be directed for the plaintiff in the sum of $19,356.44, with interest 
from January 24, 1922, on $14,130.44, less the amount of the interest on the tender of 
$5,149 made by the defendant, and interest on $5,226, the amount of loss resulting 
ae on February 21, 1922, less interest on the amount tendered by the defendant 
of $2,216.14. 


KNICKERBOCKER INSURANCE COMPANY OF NEW YORK, PLarntiFr 
tn Error, v. TINGUARO SUGAR COMPANY, Derenpant In Error. 
(Circuit Court of Appeals, Sere ee. November 18, 1926.) 


oO. : 
16 Federal Reporter (2d) 128. 

In Error to the District Court of the United States for the Southern District 
of New York; Francis A. Winslow, Judge. 

Fox & Weller, of New York City (Robert P. Schur and Robert J. Fox, both 
of New York City, of counsel), for plaintiff in error, . i 

Douglas, Armitage & McCann, of New York City (Paul Armitage, Archibald 
Douglas, Edward Holloway, and William C. Shanley, Jr., all of New York City, of 
counsel), for defendant in error. ae 

Before Manton, and Mack, Circuit Judges, and Augustus N. Hand, District 
Judge. 4 

Per Curtam. Judgment (16. F.[2d]127), affirmed in open court. 


HARRINGTON et at. v. BREMER COUNTY FARMERS’ MUT. FIRE INS, 
ASS’N. (No. 37668.) 
(Supreme Court of Iowa. Dec. 16, 1926.) 
aR NOE MUTUAL, INSURER TO RETURN OR 
1. INSURANCE—FAILURE 
TENDER UNEARNED PRO RATA ASSESSMENT, AS REQUIRED, 
HELD TO RENDER ATTEMPTED POLICY CANCELLATION INEF- 
FECTUAL (CODE 1924, §§ 1937—9040, 9055, 9056, 9057). _ ; 
Insurer, defendant to action upon certificate of mutual fire insurance associa- 
tion, after sending registered notice of cancellation two days after policy’s date of 
execution, but failing to return unearned pro rata assessment, not being entitled to 
retain all such assessment, under Code 1924, § 9057, assessment being not emergency 
fund, as provided in sections 9037, 9040, but advance assessment, under sections 9038 
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and 9039, failure to return assessment, as required by sections 9055 and 9056, ren- 
dered attempted cancellation ineffectual. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


2. INSURANCE—BURDEN OF ESTABLISHING THAT MUTUAL FIRE IN- 
SURANCE CERTIFICATE CANCELLATION WAS EFFECTIVE HELD 
ON INSURER, SUCH CANCELLATION ONLY BEING EFFECTIVE 
a STRICT COMPLIANCE WITH STATUTE (CODE 1924, §§ 9056, 
In action on mutual fire insurance certificate, burden of establishing effective 

cancellation thereof was on insurer, which cancellation would only be effective after 

strict compliance with Code 1924, §§ 9056, 9057. 


(For other cases, see Insurance, Dec. Dig. § 235.) 


3. INSURANCE—STANDARD POLICY CAN. BE EFFECTIVELY CAN- 
CELED BY INSURER ONLY BY GIVING NOTICE AND RETURNING 
OR TENDERING UNEARNED PREMIUM (CODE 1924, § 9018). 
Where policy involved is standard form provided by Code 1924, § 9018, effective 

cancellation of such policy by insurer by giving notice can only be made by return 

or tender of unearned premium. 
(For other cases, see Insurance, Dec. Dig. §§ 229[1], 230.) 


4. INSURANCE—PROTEST BY ONE OF PLAINTIFFS TO ACTION ON 
MUTUAL FIRE INSURANCE CERTIFICATE AS TO INSURER’S CAN- 
CELLATION HELD NOT ACQUIESCENCE BINDING BOTH PLAIN- 
TIFFS. 

That one of plaintiffs, in action upon mutual fire insurance certificate, said, after 
attempted cancellation by insurer, that he “didn’t like the steps company had taken” 
held not to constitute acquiescence by both plaintiffs in cancellation of policy, since 
amounting to protest by one not having authority tq bind other plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 234.) 


Appeal from District Court, Bremer County; C. H. Kelley, Judge. 

Action in equity upon a certificate of insurance of a mutual fire insurance 
association. The lower court dismissed the petition, and the plaintiffs appeal. Re- 
versed and remanded. 


W. H. Wehrmacher, of Waverly, and Mears & Lovejoy, of Waterloo, for 
appellants. 

Sager & Sweet, of Waverly, for appellee. 

VERMILION, J. The action is in equity to recover upon a policy of fire insurance 
for the loss by fire of the property insured, and to compel the insurer, a mutual fire 
insurance company, to levy an assessment upon its members to pay the judgment 
sought. 

eThe policy covered a five-year period, commencing September 30, 1921. The 
fire occurred on October 7, 1924. 


The only defense presented was that the policy had been canceled by the asso- 
ciation prior to the loss, and was therefore not in force at that time. It is con- 
ceded that on November 26, 1923, the secretary of the association sent by registered 
mail, and the appellants on the following day received, a written notice purporting 
to cancel the policy on November 26. 

In the view we take of the case, it is unnecessary to consider the objections made 
by appellants to the form of this notice, or their ‘contention that it was ineffectual 
to cancel the policy because it purported to do so two days after its date, while the 
statute (Code Section 9040), required five days’ notice. 

We take occasion to say, however, that the case of Oldfield v. Chevrolet Motor 
Co., 198 Iowa, 20, 199 N. W. 161, 35 A. L. R. 889, relied upon the appellants to 
sustain the latter contention, is clearly to be distinguished upon the facts and, we 
think, upon principle as well. 

In that case, we were construing a contract that had apparently been prepared by 
one party in the carrying out of a general plan of extensive business dealings with 
local dealers, where the assent of the other was required as a condition of his 
becoming such a local dealer, and where the effect of the .termination of the con- 
tract by notice was to deprive the other party to it of substantial, subsisting rights 
‘under it, which only the lapse of a short time and the continuation of the contract 
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were’ required to mature. It was there held, under such circumstances, that the 
party preparing the contract and attempting to terminate it by notice was bound’ 
to a strict compliance of the provisions-of the contract for its termination. 

Here, the rights. of the parties are fixed by statute, which gives to the insurer 
the right to terminate the contract of- insurance and prescribes the notice that must 
be given the insured to effect the cancellation. The only effect of the cancellation is 
to relieve the insurer from a future liability and to put the insured to the necessity 
of procuring other insurance, if he so desires. In such case, it has been repeatedly 
held that a notice by the insurer of the cancellation of a policy of insurance which 
is otherwise sufficient, is effective to cancel the policy at the expiration ofp the time 
required for such notice by the terms of the policy or a statutory provision, although 
the notice itself may say the cancellation will be effective at an earlier date. Ralston 
v. Ins. Co., 79 Wash. 557, 140 P. 552; Fritz v. Ins. Co., 85 N. J. Law, 171, 88 A. 
1065, 50 L. R. A. (N. S.) 35; American Glove Co. v. Ins. Co., 15 Cal. App. 77, 113 
P. 688; Hanover F. Ins. Co. v. Wood, 209 Ala. 380, 96 So. 250; Commercial F, Ins. 
Co. v. King, 108 Ark. 130, 156 S. W. 445; Malin v. Ins. Co., 203 Mo. App. 153, 
a = bs 143; Schwarzchild v. Ins. Co. (C. C.) 115 F. 653 and Id. (C. C. A.) 

[1] I. Appellants contend that, if the notice was a sufficient compliance with the 
statute; yet there was no effective cancellation of the policy because the pro rata 
amount of the assessment paid by appellants was not returned or tendered by the 
insurer. No amount was returned or tendered to the appellants; and it is the con- 
tention of the appellee that it was entitled, under the statute, to retain all that had 
been paid on the policy. 

Code section 9037, relating to mutual insurance associations, provides: 

“Such associations may collect a policy and contingent fee, and such assessments, 
provided for in their articles of incorporation and by-laws, as are required to pay 
losses and necessary expenses, and for the creation and maintenance of an em- 
ergency fund for the payment of excess losses and no part of such emergency fund 
— be claimed by any member whose policy expires or is surrendered for can- 
cellation.” 


Section 9055 provides for the cancellation of the policy by the assured. 

Section 9056 reads: 

“Upon the cancellation of any policy of.insurance issued under the provisions 
of this chapter all obligations to the association having been paid, the unearned: por- 
tion of any advance assessment paid, other than the emergency fund, shall be re- 
turned to the insured upon the surrender of his policy, the association retaining a 
pro rata share for losses and in addition actual expenses incurred on said policy.” 

Section 9057 is as follows: 

“When the policy is canceled by the association by giving notice thereof it 
shall retain only the pro rata assessment.” 

These statutory provisions are substantially, and so far as the subject of mutual 
insurance permits, the same as those found in the standard form of policy prescribed 
by section 9018. 

[2] The burden of establishing an effective cancellation of the policy was on 
the appellee; and a cancellation by the insurer could only be effected by a strict 
compliance with the statute. Salmon v. Ins. Ass’n, 168 Iowa, 521, 150 N. W. 680; 
Artificial Ice Co. v. Reciprocal Exchange, 192 Iowa, 1133, 184 N. W. 756. 

[3] It is well settled that, for the insurer to effect a cancellation of the policy 
by notice and without the consent of the insured, where, by the terms of the policy 
or a controlling statute, the unearned premium must be returned, a return or tender 
of such unearned premium must be shown. Manlove v. Ins. Co., 47 Kan. 309, 27 
P. 979; Quong Tue Sing v. Assurance Corporation, 86 Cal. 566, 25 P. 58, 10 
L. R. A. 144; Illet v. Ins. Co., 156 Minn. 128, 194 N. W. 1; Savage v. Ins. Co., 
12 Mont. 458, 31 P. 66, 33 Am. St. Rep. 591; Davis Lumber Co. v. Ins. Co., 95 
Wis. 226, 70 N. W. 84, 37 L. R. A. 131. 

There is some conflict of authority upon the proposition where the policy is 
the standard form (Code 9018). and provides that it may be canceled at any time 
at the request of the insured, or by the company by giving five days’ notice, and 
that, if the policy shall be canceled, the unearned premium shall be returned on 
surrender of the policy, the company retaining the customary short rates, except: that 
when the policy is canceled by the company, by giving notice, it shall retain only the 
pro rata premium. The greater weight of authority, however, supports the doctrine 
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that an effective cancellation of such a policy by the insurer by giving notice can 
only be made by a return or tender of the unearned premium. German U. F. Ins. 
Co. v. Clarke, 116 Md. 622, 82 A. 974, 39 L. R. A. (N. S.) 829, Ann. Cas. 1913D, 
488; Tisdell v. Ins. Co., 155 N. Y. 163, 49 N. E. 664, 40 L. R. A. 765; Buckley v. 
Ins. Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 889; Taylor v. Ins. 
Co., 25 Okl. 92, 105 P. 354, 138 Am. St. Rep. 906. See, also, note to Davidson y. 
Ins. Co., 13 L. R. A. (N. S.) 884, and 32 Corpus Juris, 1252. 

In German U. F. Fire Ins. Co. v. Clarke, supra, the Supreme Court of Maryland 
cited the,case of Parsons v. Ins. Co., 133 Iowa, 532, 110 N. W. 907, as holding to 
the contrary of the rule stated, overlooking the fact that in that case the cancellation 
was by the insured, and not the company. The Parsons Case is only authority for 
the proposition that the return of the unearned premium is a consequence and not:-a 
condition of cancellation by the insured. 

Appellee asserts that the provisions of section 9056 are controlling, and that the 
association was entitled to retain the actual expense incurred on the policy, in addi- 
tion to a pro rata share of any assessment for losses. But that provision is ap- 
plicable only where the policy is surrendered by the insured, while section 9057 
declares in unequivocal terms that when the policy is canceled by the insurer by 
notice, it shall retain “only the pro rata assessment.” 

The policy, at the time it was issued, was for $7,800. The by-laws of the 
association provided that each applicant for insurance should pay a policy of $1 
and one mill on the dollar of the amount of insurance. Appellant, accordingly, at 
that time, paid. to the association $8.80. All subsequent assessments made prior to 
the time the notice of cancellation was given were paid and were, we assume, for 
losses previously incurred. The question at this point is whether the association 
was entitled to retain all of the $8.80 paid at the issuance of the policy. Of this 
sum, $3.50 went to the agent who procured the policy. This was clearly an ex- 
pense incurred on the policy which the association was not permitted to retain when 
it canceled the policy by notice. But if it was not that, then the amount paid, aside 
from the policy fee of $1 was, under sections 9039 and 9038, an advance assessment. 
There is no claim that it belonged to an emergency fund as provided for in sections 
9037 and 9040. If the amount be considered as an advance assessment, then the 
association was only permitted to retain a pro rata share thereof for losses. The 
secretary of the association testified that the proportion of the unpaid losses and 
expenses of operating the company chargeable to the policy up to the time of giving 
the notice of cancellation was $5.56. His cross-examination indicated that this 
amount was excessive, owing to the failure to take proper account of a reduction 
in the amount of insurance in effect under the policy after the payment of a prior loss 
under it. 

It is plain that, in any view of the matter, the association was not entitled to 
retain, under section 9057, all of the amount so paid by the appellants. 

It results that the attempted cancellation of the policy was ineffectual because 
of the failure of the association to return or tender to the appellants all of the 
amount paid by them, except the pro rata amount chargeable to the policy for losses. 

[4] II. The secretary of the association testified that one of the appellants, 
T. D. Harrington, after the attempted cancellation, asked why the company had 
“taken these steps,” and said he “didn’t like the steps the company had taken in 
canceling out his policy,” and could not understand why they did it. ’ 

This is relied upon as showing acquiescence of the appellants in the cancellation 
of the policy. The conversation is denied by Harrington. But, if the statement was 
made, it seems to us to be rather in the nature of a protest against the “steps” 
taken by the company than an acquiescence in the claimed result of those steps. 
Moreover, no authority is shown in him to bind the other appellant by any consent 
to the cancellation of the policy. We think no acquiescence in the cancellation is 
shown. 

The loss of the insured property, that its value was as claimed by appellants, 
and that proper proofs of loss were given were conceded on the trial. _ 

Upon the record, the plaintiffs were entitled to the relief prayed; the judgment 
is reversed, and the cause remanded for a decree in accordance herewith. 

Reversed and remanded. 

All the Justices concur. 
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ZETNA INS. CO. et aw v. TRAVIS (BAKER, eeu. State Superintendent 
or InsuRANCE (No. 26797.) 
(Supreme Court of Kansas. Nov. 6, 1926.) 
50 Pacific Reporter 1060 
(Syllabus by the Court.) 


1. INSURANCE—TO DETERMINE WHETHER PREMIUM RATES YIELD 
FAIR RETURN TO STOCK FFRE INSURANCE COMPANIES, IN- 
CURRED LOSSES AND EXPENSES SUBSTANTIALLY GREATER 
THAN THOSE ACTUALLY PAID SHOULD NOT BE REGARDED AS 
CORRECT MEASURE OF DISBURSEMENTS. 

In considering receipts and disbursements of stock fire insurance companies, to 
determine whether certain premium rates yield to such companies a fair return, in- 
curred losses and expenses should not be regarded as the correct measure of disburse- 
ments, when such incurred losses and expenses are shown to be substantially greater 
than losses and expenses actually paid. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. INSURANCE—STATUTES PROHIBITING DISBURSING UNEARNED 
PREMIUMS OF STOCK FIRE INSURANCE COMPANIES IN DIVI- 
DENDS BEFORE EXPIRATION OF POLICIES FOR WHICH THEY 
WERE PAID ARE NOT WELL ADAPTED FOR DETERMINING REA- 
SONABLE PREMIUM RATES (REV. ST. 40—214.) 


The provisions of the statute (R. S. 40—214) concerning unearned premiums of 
stock fire insurance companies, and prohibiting the regarding of unearned premiums 
as surplus and disbursing them in dividends before the expiration of the terms of the 
policies for which such premiums were paid, are designed to secure the solvency of 
such companies. The provisions of such statutes are not well adapted to be used in 
determining reasonable premium rates. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


3. INSURANCE—IN DETERMINING WHETHER PREMIUM RATES 
YIELD FAIR RETURN TO STOCK FIRE INSURANCE COMPANIES, 
PREMIUMS ARE .TO BE TAKEN INTO ACCOUNT, TOGETHER 
WITH OTHER RECEIPTS. 

In considering receipts and disbursements of stock fire insurance companies, to 
determine whether certain premium rates yield a fair return, premiums are receipts 
to be taken into account, together with other receipts of such companies. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

(Additional Syllabus by Editorial Staff.) 

4. INSURANCE. 

As respects insurance rates, unearned premium is portion of premium paid by 
insured, which would be returned by company on cancellation of policy at any time 
during term for which written computed pro rata, and not at short rate. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

5. INSURANCE. 

As respects insurance rates, earned premium is difference between premium paid 
by insured and that portion which would be returned by company on cancellation of | 
policy, computed pro rata, and not at short rates. 

Burch and Marshall, JJ., dissenting. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

Appeal from District Court, Shawnee County; James A. McClure, Judge. 

Suit by the AEtna Insurance Company and others for an injunction ‘against 
Frank L. Travis, State Superintendent of Insurance, for whom William R. Baker 
— substituted. From a judgment for plaintiffs, defendant appeals. Reversed, with 

irections. 

The following was the report of Referee Gilbert. H. Frith: 

Findings of Fact. 

(1) That, in determining whether rates are reasonable, fire and tornado insurance 
should be considered separately and independent of one another. In the determina- 
tion of this question, in so far as it relates to fire insurance, the amount of such 
insurance written by the plaintiffs should be considered in the aggregate; that is to 
say, total income on all classes of risks should be compared with total outgo. It is 
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not proper to divide such risks into classes. In determining the question of rates, 
the area considered should be the entire state and the time 10 years. In all my calcu- 
lations, I have used the figures from 1913 to 1922, inclusive. I have used this period, 
because it was the only one of 10 years for which both sides submitted figures and 
computations. 

(2) That’ 5 per cent. of the written premiums is a fair underwriting profit. 
That, the nature of the business considered, this percentage will always be a vary- 
ing figure, and the whole body. of rates should not be changed, unless that figure 
exceeds 7 per cent. or falls below 3 per cent. That no additional allowance should 

made for so-called “conflagrations” or “‘catastrophies,” That, in computing under- 
writing profits, earnings on investments should not be considered. 

(3) The actual underwriting profits of the plaintiffs during the period in 
question on all lines of insurance, was $5,745,508. The effect of the rate order is 
to reduce earnings approximately 5 per cent. of the written premiums. There- 
fore, had the order been in effect during this period, the underwriting profits would 
have been approximately $1,245,508. These results are arrived at as follows: 
Premiums earned $85,975,248 
Losses incurred : 

Expenses incurred 
82,194,364 


Balance $ 3,780,884 
Difference between unearned premium reserve at beginning ' 

and end of period $ 5,613,212 
Add 35 per cent. thereof 1,964,624 


Total underwriting profit $ 5,745,508 
Subtract effect of rate order (estimated) 4,500,000 


Underwriting profit with rate order applied $ 1,245,508 


NOTE.—The 35 per cent. of the difference in unearned premium reserve is added 
because of prepayment of expenses as explained in memorandum. 

The underwriting profits were 6.29 per cent. of the written premiums, which I 
find is not unreasonably high. Had the rate order been in effect, the underwriting 
profit would have been 1.35 per cent. of the written premiums, which I find is 
unreasonably low. 

(4) Underwriting profits of the plaintiffs during the period in question on the 
“earned” basis, without making any allowance for prepayment of expenses, was 
$3,780,884. Had the rate order been in effect, the underwriting loss on this method of 
computation would have been approximately. $718,716. This result is arrived at as 
follows: 


Premiums earned $85,975,248 
ROORS OUNCE, 5 kakd'snc cece sa aetebe cgaeeee as sth chivdanesk es 
Expenses incurred 


82,194,364 


Underwriting profit $ 3,780,884 
Subtract effect of rate order (estimated) 4,500,000 


Underwriting loss with rate order applied $ 718,716 


The underwriting profit on the “earned” basis was 4.1 per cent. of written pre- 
miums, which I find is not unreasonably high. Had the rate order been in effect, the 
underwriting loss would have been .075 per cent. of the written premiums, which is 
confiscatory. : 

(5) The underwriting profits of the plaintiffs on the basis of written premiums 
and incurred losses and expenses for the period in question was $9,386,723. With the 
rate order in effect, _ profits - the on basis would have been approximately 
$4,886,723. This result is arrived at as follows: 

Premiums written $91,581,087 
Losses incurred . Meares 
Expenses incurre 051, 92,194,364 
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Underwriting profit si i. sc cicsciss costes adeees este duns esupans die’ $ 9,386,723 
Subtract effect of rate order (eStimated) 


= $ 4,886,723 
Underwriting profits on the “written” basis were 10.2 pe rcent. of the written 
premiums, which I find to be unreasonably high. With the rate order in effect, pro- 
fits on the “written” basis would have been 5.3 per cent. of the written premiums, 
which I find not to be unreasonably low. 

Underwriting profits of the plaintiffs on tornado insurance, computed on the 
earned premium basis without any allowance or prepayment of expenses for the 10- 
year period, was $2,040,873, which is 21 per cent. of the written premiums, which I 
find to be unreasonably high. With the rate order in effect on the same basis, pro- 
fits would have been something over $1,000,000 or approximately 11 per cent. of 
the written premiums, which I find not to be unreasonably low. This result is arrived 
at as follows 
Premiums earned 
Loss incurred 


7,179,330 


Underwriting profit $2,040,873 
Subtract effect of rate order (estimated) 900,000 
Underwriting profit with rate order applied $1,140,873 


Note.—The effect of the rate order on tornado insurance is an estimate, because 
the tornado insurance on some classes of risks was not changed. However, the re- 
duction could not in any event be more than 10 per cent. of the written premiums. 

(7) Of all the classes of insurance affected by the order, tornado insurance is 
the only one I find to be unreasonably high. Had the rate order been in effect only on 
tornado insurance during the 10-year period, the underwriting profits of plaintiffs 
on all lines of insurance would have been approximately $4,850,000, which is equiva- 
lent to 5.28 per cent. of the written premiums, which I find is a reasonable return. 
I find that the order, in so far as it applies to tornado insurance, is reasonable, and 
that, if sustained, the underwriting profits of the plaintiffs on tornado insurance 
alone will not be unreasonably low, and that the underwriting profits of the plaintiffs 
in the aggregate on all lines of insurance will be fair. 

(8) For the periods of 1913 to 1917, 1918 to 1922, and 1913 to 1922, the United 
States net premiums, United States unearned premiums, Kansas net premiums, Kan- 
sas unearned premiums, Kansas earned premiums, Kansas losses incurred, and Kan- 
sas loss ratios, as taken from the annual statements of the stock fire insurance com- 
panies doing business in the state of Kansas during these several periods, or com- 
puted therefrom, are found to be as follows: 


. Ratio of Losses 
RS Kan. Kan. Incurred to 
-Net. Net. Earned Losses Premiums. 
Premiums. Premiums. Premiums. Incurred Earned 
1913-1917 .... $1,444,671.608 $29,874,165 $28,306,828 $17,912,464 63.27 % 
1918-1922 '.... 2,851,430,199 61,985,508 57,864,950 27,419,235 47.39 % 
1913-1922 4,296,101,807 91,859,673 86,171,778 45,331,699  52.606% 


Note.—There is a slight discrepancy between the Kansas net premium figures 
.and the Kansas earned premium figures quoted in this finding and those used in 
findings numbered 3, 4, and 5. This is occasioned by the different methods of compu- 
tation used, and because of the large mass of figures from which these results were 
obtained, which naturally produce some ‘slight errors. However, the differences are 
so small that they do not affect in any way the final result, so that for all practical 
purposes they may be treated as being identical. , ’ 

(9) On the basis of Kansas premiums ($9,859,000) to United States premiums 
($4,296,101,000), the share of the total capital and surplus of all companies doing 
business in the state. apportioned to Kansas for the 10-year period, would be ap- 
proximately $74,000,000. On the same basis the share of the “paid in” capital and 
surplus apportioned to Kansas would be approximately $56,000,000. 

(10) On the basis of. amount of risk. in Kansas ($9,764,000,000), the amount of 
risk in the United States ($988,178,000,000), the capital and surplus apportioned to 
Kansas for the 10-year period would be approximately $37,000,000. On the same 
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basis the “paid in” capital and surplus apportioned to. Kansas would be approximately 
$28,000,000. : 

Nore.—The total capital and surplus of the companies used in findings numbered 
9 and 10 is as of December 31, 1921. 

(11) I find that it is not proper to allocate capital and surplus to Kansas on 
any basis for determination of any of the questions presented in this case. How- 
ever, if any allocation is to be made, I find the one computed on Kansas premiums, 
compared with United States premiums of the total capital and surplus (which allo- 
cates to Kansas $74,000,000 of such capital and surplus), to be correct. 

(12) If it is proper to allocate capital and surplus to Kansas for the purpose 
of computing underwriting profits, which I do not believe, I find that there should be 
added to such allocated capital and surplus 10 per cent. thereof, the same being the 
value of plaintiffs’ interest in the agency plants in the state. 

Note.—The figures above quoted as to capital and surplus cannot be exact, and 
are not exact, for the reason that foreign companies, which do a substantial share of 
the business in the state, make no return of their total capital and surplus, but only 
make a deposit in this country, which entitles them to do business. However, the 
figures are not far from the truth. 

(13) The investment earnings of plaintiffs, inclusive of gains from increases in 
market value of securities not sold in the United States, for the 10-year period 
amounts to $289,102,380. Gains in market value of securities not sold are not in 
reality earnings, but no evidence was introduced of what such gains amounted to. 
Therefore, if we are to consider the figure at all, we must use it as it stands. If 
it is proper to allocate any portion of such earnings to Kansas, to be considered in 
the making of rates, then on the basis of Kansas premiums to United States premiums 
the amounts so allocated to Kansas would be approximately $5,782,047. On the basis 
of amount at risk in Kansas to amount at risk in the United States, the investment 
earnings allocated to Kansas would be approximately $2,891,023. I do not believe any 
such allocation should be made, but, assuming that it should be made, the basis of 
Kansas premiums to United States premiums is the correct method to be used. 

(14) Prior to 1918, the 1909 edition of the Analytic Schedule was in use in 
Kansas. Just prior to 1919, an application was made by the plaintiff companies to 
substitute therefor the 1914 edition, which was somewhat different. Representatives 
of the insurance department and the companies together made an investigation of the 
effect the proposed schedule might have on existing rates, and after such investiga- 
tion the application of the companies was granted and the 1914 schedule adopted. 
Such adoption required the rerating of all the towns in the state, and such rerating 
in many instances showed a change in the rates, sometimes higher, sometimes lower, 
but on the whole the rates were slightly higher. I am unable to say, however, that 
this increase was due to the application of the new schedule. Rate changes in the 
same risk might be caused by so many different factors, such as change of occupancy, 
change in exposures, the introduction of new hazard in a ‘building, etc., that it is 1m- 
possible for any one to determine with any degree of accuracy what elements were 
responsible for such changes. 

Additional Findings of Fact. ; 

(1) Since the filing of my report herein my attention has been called to the fact 
that, after the conclusion of the taking of testimony, amended figures concern- 
ing the earned premiums in the United States and Kansas were by agreement of the 
parties introduced in evidence by the defendant. The defendant claims that plaintiffs 
agreed such amended figures were correct. This plaintiffs deny. The fact is that, 
after defendant asked permission to introduce such amended figures in evidence, plain- 
tiff by letter to me agreed they might be introduced without the necessity of calling 
any witnesses to identify or verify them; but there was no specific admission that 
such figures were correct, neither was their correctness challenged, However, whether 
we use the original or amended figures is of no consequence. It is true the amended 
figures increase the earned premiums of the plaintiffs in Kansas over the 10-year 
period by approximately $200,000; but such figures also increase the outgo of plain- 
tiffs over the same period in approximately the same amount, leaving the underwriting 
profits (and that is what we were seeking to determine) in each case approximately 
the same. The amended figures, as taken from Defendant’s Exhibit No. 17, show 
the following: 

Earned premiums ; wee 
Losses and expenses incurred 82,383, 


Underwriting profit 
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Under the original figures as used by me in my report, the underwriting profit 
was $3,780,884, a difference between the two of approximately $2,600, and that dif- 
ference in favor of the defendant. 

(2) Defendant takes thg position that he is not contending for the so-called 
“written” basis in determining the underwriting profits. There is therefore no occa- 
sion for finding No. 5 of my original report, and there will be substituted in its 
place what defendant says is the proper method, which is the following: Add to the 
incurred losses and expenses 52.35 per cent. of the increase in unearned premiums 
between the beginning and end of the period in qustion (1913 to 1922, inclusive), 
and vores the sum total from the net written premiums. That method gives this 
resuit : 

Net written premiums $91,859,673 
Loss incurred $45,331,699 
Expense incurred 37,051,850 
Plus amount to be paid for losses and cancellation on out- 
standing policies after expiration of the premium period or 
49.35 per cent. for losses, plus 3 per cent. for cancellations, 
equals 52.35 per cent. of the increase of the unearned pre- 
miums ($5,613,212), equals 6 
Total outgo ——-__ 85,322,125 


Underwriting profit $ 6,537,548 
Subtract effect of rate order (estimated) 4,500,000 


Underwriting profit with rate order applied $ 2,037,548 


The difference between this plan as contended for by the defendant, and what I 
believe to be the correct method, as set out in my finding No. 3, is that under the de- 
fendant’s plan nothing is set aside or reserved to take care of the expenses on un- 
expired policies after the end of the current year in which they are written, and this 
I think is not proper. While it is true that the major portion of the expenses of 
writing a policy are incurred in the year in which they are written, it is also true 
that there are some expenses connected with such policies which come after the end 
of the year in which they are written, and provision should be made for such ex- 
penses. . There is the general overhead of carrying on the business, and each policy 
should pay its proportionate share of such overhead. There are adjustment ex- 
penses and legal expenses when losses occur, and each policy should pay its propor- 
tionate share of those. In determining the income tax to be paid by the companies, 
their profits are computed upon the earned basis, this being provided for by federal 
statute, so that, as portions of these unexpired policies become earned im the future, 
such earned portions go into income, and a tax must be paid thereon, and it is pro- 
per that each policy should pay its proportionate share of such tax. I think, there- 
fore, that, in so far as the method contended for by the defendant fails to make any 
provision for future expenses on unexpired policies, it is not correct. 


Conclusions of Law. 


(1) The insurance rates existing on tornado insurance are, and were at the time 
tne order was made, excessive and unreasonably high; the rates ordered are reason- 
able; therefore the order, in so far as it applies to tornado insurance, should be sus- 
tained. 

(2) The insurance rates existing on all lines of insurance, other than tornado, are 
not, and were not at the time the order in question was made, exceSsive or unrea- 
sonably high; the rates ordered are unreasonably low; therefore the order, in so 
far as it applies to such other lines, should be set aside. 

Addenda. 


For the convenience of the court, I will here set out what I regard as appropriate 
conclusions of law, if certain theories of computing profits and determining what are 
reasonable rates, other than the ones adopted by me, are used. 

(1) If it is proper to compute underwriting profits on the so-called “written” 
basis, as contended for by the defendant, then the order in its entirety should be 
sustained, regardless of every other consideration. : 

(2) If earnings from investments, as such earnings are shown in the es 
are to be added to underwriting profits and considered in the making of rates, « 
such earnings are allocated to Kansas on the basis of Kansas premiums to United 
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States premiums, then the order in its entirety should be sustained, regardless of the 
method used in determining underwriting profits. 

(3) If earnings from investments are to be considered in the making of rates, 
and such earnings are allocated to Kansas on the basis gf amount at risk in Kansas 
to amount at risk in the United States, then the order in its entirety should be sus- 
tained, unless it is found that the correct method of computing underwriting profits 
is on the “earned” basis, without making any allowance for the prepayment of ex- 
penses,*in which event the order should not be sustained, except in so far as it ap- 
plies to tornado business. 

Charles B. Griffith, Atty. Gen., John G. Egan, Asst. Atty. Gen., and John F. 
Rhodes, of Kansas City, Mo., for appellant. 

Hicks & Folonie, of Chicago, IIl., Stone, McDermott, Webb and Johnson and 
Wheeler, Brewster & Hunt, all of Topeka (Robert J. Folonie, of Chicago, Ill, and 
Robert Stone, of Topeka, of counsel), for appellees. 

Harvey, J. This is a suit, in which all the stock fire insurance companies au- 
thorized to do business in the state are joined as plaintiffs, against Frank L. Travis, 
as state superintendent of insurance (William R. Baker, successor in office, sub- 
stituted), defendant, to enjoin defegdant from putting into effect an order made by 
defendant respecting rates of premiums to be charged by plaintiffs upon insurance 
policies issued by them, upon property in this state. The evidence was taken before 
a referee, who made findings of fact and conclusions of law, as shown in the ap- 
péndix. These were approved by the trial court and judgment was rendered for 
plaintiffs. The defendant has appealed, and complains, among other things, of the 
rulings denying his motions to modify or strike out certain findings made, and for 
additional findings; but we shall not find it necessary to examine these rulings. We 
are under much obligation, both to the referee and the trial court, for the evidently 
painstaking care they gave to the voluminous record and to the numerous questions 
presented, some of which are novel and unusually important. 

After having given notices to plaintiffs, and conducted hearings, which were con- 
tinued from time to time, defendant, on January 22, 1922, made an order, effective 
March 1, 1922, decreasing the then existing fire insurance premium on certain classes 
of property, increasing it upon others, and leaving it unchanged upon the remainder, 
also decreasing the tornado rate. Before the order became effective this suit was 
brought. Pending the action plaintiffs have been permitted, in accordance with the 
statute (R. S. 40—469), to charge the old rate, where decreases were ordered, and to 
impound with defendant the difference between the old rate and the new rate, this im- 
pounded fund to be disbursed at the end of the litigation to the parties to whom it is 
adjudged to belong. 

Insurance is such an essential part of the commercial activities of our people, as 
now conducted, that it has become, and is, a business impressed with the public in- 
terest (German Alliance Ins. Co. v. Lewis, 233 U. S. 389, 34 S. Ct. 612, 58 L. Ed. 
1011, L. R. A. 1915C, 1189) and thereby subject to reasonable regulation by the 
state. Most of the fire insurance business is conducted by stock fire insurance com- 
panies. It is essential that they be financially sound, and that their premium rates 
be so fixed that the insurance business conducted by them will produce an income 
sufficient to pay, not only all losses and expenses of the business, but will yield a 
fair return, considering the hazardous nature of the business. 

Plaintiffs contended in the trial court that the order made by defendants was 
void for the reasons: (1) That no legal notice was given plaintiffs of the hearing 
upon the proposed change of rates; (2) that no proper hearing was had thereon ; 
(3) that the statutes of this state do not clothe the defendants with authority to fix 
rates”; (4) that he defendan negleced to “determine” that the existing rates were 
excessive or unreasonable, which detrmination is claimed to. be jurisdictional to his 
right to make such order; and (5) that the order complained of is unreasonable, 
unjust and inequitable. The first four of these questions were determined adversely 
to plaintiffs in the court below, and the rulings of the trial court thereon have not 
been appealed from; hence we may regard these questions as being settled, so far 
as this case is concerned. As to the reasonableness of the order, the court found it 
proper to consider the tornado business separately from the fire business, and held the 
order was reasonable in so far as it pertained to the reduction of rates for tornado 
insurance. From this ruling there has been no appeal; hence the question of the 
reasonableness of the order, in so far as it pertained to tornado rates, is not before 


us. , 3 . 
So we have before us, speaking in a large way, the single question; Was the 
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order made by defendant, in so far as it pertained to fire insurance premium rates, 
unreasonable, unjust, and inequitable? The trial court regarded this as including the 
following questions, each of which was considered and determined : 

(1) Is the order void or unreasonable, because it attempts to adjust rates ac- 
cording to occupancy or vocational classifications, without regard to the fire hazard 
contained in the individual risks? The trial court held the order made by defend- 
ant was not void for this reason. From this ruling there has been no appeal; 
hence we need give the matter no further attention. 


(2) ‘In fixing a rate of the character of the one in question, should it be so 
fixed as to yield to the companies a fair and reasonable percentage of the under- 
_ writing profits, independent of the amount of their capital and surplus, or should it 

be fixed so as to yield a fair return upon the amount of their capital and surplus, 
allocated by some proper method to the state of Kansas? The trial court held that 
the rate should be fixed so as to yield to the companies a fair and reasonable per- 
centage of the underwriting profits, independent of the amount or value of their 
capital and surplus. In this court the members sitting are equally divided in opinion 
upon this point; hence no decision is made thereon. 

(3) In determining the income of plaintiff companies, should consideration be 
taken of their investment earnings? The trial court determined this question in the 
negative. In this court the members sitting are equally divided in opinion upon this 
point ; hence no decision is made thereon. 


[1] (4) What is the proper basis upon which to predicate the rate of return? F 
This question presupposes that the rate should be so fixed as to yield to the companies 
a fair and reasonable percentage of the underwriting profits, independent of the 
amount or value of their capital and surplus, and we shall discuss it upon that sup- 
position, although we have not ourselves decided that point. Therefore the ques- 
tion before us may be stated: Upon what principle should underwriting profits be 
computed? or what premiums shall be considered, and what losses and expenses shall 
be considered, in determining the underwriting profits of plaintiffs? 


Plaintiffs contend that, in determining underwriting profits, earned premiums only, 
less incurred losses and expenses, should be considered, This contention is erroneous 
as to both items. Incurred losses and expense are losses and expenses as originally 
claimed, and average*from year to year from 10 per cent. to 12% per cent. more 
than losses and expenses actually paid. In determining the profits of any business 
there can be no reason for computing the outgo greater than it actually is. This 
error alone goes far toward requiring a reversal in this case. 


[4, 5] The unearned premium on a policy of insurance is that portion of the 
premium paid by the insured, which would be returned to him by the insurance com- ° 
pany upon the cancellation of the policy at any time during the term for which it 
was written, computed pro rata, and not at short rates. The earned premium is the 
difference between the premium paid by the insured and the unearned premium as 
above defined. For example, if a policy written for the term of a year, on which 
the premium is $48, is cancelled after being in force one month, $4 would be re- 
tained by the company as earned premium and $44 returned to the insured as un- 
earned premium. If canceled when the policy had been in force ten months, the 
company would retain $40 as earned premium and return to the insured $8 as un- 
earned premium. So the question of the amount of the earned premium and of the 
unearned premium, respectively, upon any policy, is determined as of the date of its 
computation rather than over any given period of time. In computing the amount 
of the earned premium or of the unearned premium as of a given date upon all of 
its outstanding policies, an insurance company usually resorts to some general 
method, rather than to undertake the enormous task of computing the exact amount 
on each separate policy. Some of the companies make the computation upon an an- 
nual basis, regarding all policies written at any time within a given year as though they 
had been written the Ist day of July. If the computation be made as of December 
31, as it is usually made for the reports to the superintendents of insurance, they 
credit 50 per cent. of the premium on policies written any time within the preceding 
year to earned premium, and 50 per cent. of it to unearned premium, if the policy is 
written for a term of one year. If the policy is written for a term of three years, 
one-sixth of the premium is credited to earned premium and five-sixths to unearned 
premium. If written for five years, one-tenth of it is credited to earned premium and 
nine-tenths to ufearned premium. 
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_ Some use another method. But the particular method of making this computa- 
tion is of little or no importance in this case. There is no actual segregation of the 
funds, either upon the books of the companies or the manner in which they are in- 
vested or handled. All moneys received by plaintiffs are handled as though there 
were no legal requirements for them to report their earned and unearned premiums 
separately to the insurance commissioners. Of money received from whatever source, 
a sum estimated as sufficient to pay current losses and expenses is kept on hand, or 
readily available; the balance is invested as required by statutes. It is only when 
compiling a report of the condition of the company as of a specific date, as for 
making annual reports to state insurance departments, that attention is paid to the 
matter of earned and unearned premiums, which are then computed by a formula, 
as above indicated. It will be noted that, when the unearned premium is so com- 
puted, it exceeds the amount of earned premium; for it contains 50 per cent. of the 
premiums on policies written for one year, 83 1/3 per cent. of the premiums on 
policies written for three years, and 90 per cent. of the premiums on policies written 
for five years. 

Plaintiffs did contend that this entire unearned premium should be disregarded 
in computing their income for rate-making purposes, that only the earned premium 
should be considered. As the commission and other expenses of procuring the busi- 
ness amount to more than the earned premiums on policies written for three and 
five years, and consume a large part of the earned premiums on policies written for 
one year, plaintiffs argue that they are conducting their underwriting business at an 
actual loss, and that, the more policies they write and the greater the increase of 
their underwriting business, the greater is their loss on their underwriting business. 
The trial court adhered to the theory of plaintiffs that underwriting profits should 
be computed on the basis of earned premiums, less incurred losses and expenses, but 
as to the earned premiums did not follow out plaintiffs’ contentions in full. To the 
earned premiums as above computed the court added 35 per cent. of the unearned 
premiums, and from that deducted the incurred losses and expenses. This 35 per cent. 
was arrived at in this way: An insurance company, desiring to reinsure its business 
and liquidate its affairs, can usualy effect such reinsurance for 70 per cent. of its 
unearned premiums; hence the court concluded that at least 30 per cent. of the un- 
earned premiums might properly be regarded as ultimate profit, and then, on the 
theory that the reinsuring company would not take the business and pay 70 per cent. 
of the unearned premium, unless it could do so at a profit, an additional 5 per cent. 
was added. By this method of computation 65 per cent. of the unearned premium 
was disregarded, in computing income of plaintiffs on their underwriting business. 
There was no further direct showing of the actual profits accruing to insurance 
companies out of unearned premiums, but in computing losses and expenses all losses 
were charged up against current receipts. There is no showing, or any intimation 
in the evidence, that losses in a given year, although they occurred under policies 
written two, three, or five years prior thereto, were in fact paid out of unearned 
premiums of previous years. Treating the matter in this light, the entire unearned 
premium should be regarded as income or assets of the plaintiffs. ; : 

Plaintiffs are correct in arguing, as they do, that the unearned premium paid to 
the insurance companies is as much a part of their property and assets as any of their 
other property, and that it is distinguished from their other property only in the 
respect that by statute they are not permitted to regard it as a surplus, and disburse 
it to their stockholders in dividends prior to the termination of the terms of the pol- 
icies. But plaintiffs are incorrect in saying that no part of it, or that. only some 
certain portion of it, should be treated as income of the company for ratemaking 
purposes. If all expensés and losses are paid from current receipts, even though the 
losses occur under policies written in previous years, and if all of this is paid from 
earned premium, then the unearned premium is not only an income, and an asset of the 
company, but it is in fact profit arising from the underwriting business. If any part 
of the unearned premium is, or was during the test period, used for the payment of 
losses or expenses, a showing should have been made of the amount or portion so used, 
and the amount or portion not used, which showing would demonstrate what part of 
the unearned premium is really profit, and this would have been much more accurate 
than an estimate formed from a consideration of the amount of the unearned pre- 
mium necessary to effect a reinsurance and the possible profit of the reinsuring com- 

ny therein. i : 
er 712] We escape all conjecture arising out of the consideration of earned pre- 
miums and unearned premiums when we consider the true situation; that is, the 
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statutory requirements (R. S. 40—214) for the computation of unearned premium, 
otherwise called “premium reserve,” and the statutory restriction against the distri- 
bution of this premium reserve to stockholders in dividends is designed as a measure 
of the solvency of insurance companies. It is not well adapted to be used in the con- 
sideration of the question of reasonable premium rates. A consideration of such 
rates will be less complicated by disregarding statutory provisions designed only for 
the purpose of attemptirig to secure the solvency of such company. 

In A&tna Ins. Co. v. Hyde (Mo. Sup.) 285 S. W. 65, plaintiffs made a similar 
contention to the one made by them here: That the statutory provision for computing 
unearned premiums, and prohibiting their disbursement as dividends until the terms 
of the policies had expired, designed as a test of the solvency of the companies, 
should be used in computing their profits in determining whether the premium rates 
yield a fair return. The court declined to take that view, discussing the matter at 
length. Among other things it was said: 

“* * * The solvency test is no test at all. * * * The referee, in holding 
with the plaintiffs in that matter, says that method of arriving at the earnings is not 
satisfactory. It is not only unsatisfactory; it is utterly indefensible. * * *” 

Plaintiffs cite and rely on Sun Insurance Office v. Clark, decided by the English 
House of Lords ([{1912] A. C. 443), in support of their contention that the unearned 
premium, or premium reserve, should be disregarded in computing their profits. All 
that was really decided in that case is that the question of what are the profits or 
gains of an insurance company for a given year, for the purpose of computing the 
income tax, is a question of fact, and, where there is a controversy as to which of 
two or more methods should be used, that method should be used which shows the 
true gains or profits. In that case the insurance company wrote policies for one, 
three, five, and seven years. Under its method of transacting business, paying losses, 
and keeping its books, it carried forward each year 40 per cent. of the premiums 
received during the year as a premium reserve, to pay losses on policies written during 
that year which might accrue under the terms of the policies in future years. The 
tax commissioner, after examining the records of the insurance company, conceded 
that this was a fair estimate of the amount necessary to pay such losses, and this 
was conceded by the government at the trial. The court held that, since this method 
was conceded to be correct on the facts, it should be allowed. 

The court took pains to explain its previous decision in the McGowan Case 
[1908] A. C. 207, where it had been held that, of the three methods suggested to 
them in that case, the one proper to be used was to deduct the amount of the total 
losses and expenses paid during the year in question from the gross receipts of that 
year, the difference to be the profit or gain upon which the tax was to be computed. 
That method was adopted in that case for the reason that it was the one found to 
produce the most accurate results. In Sun Insurance Office v. Clark, supra, the gov- 
ernment contended this was announced as a rule of law as the proper method of de- 
termining profits; but this contention was denied, and it was pointed out that what 
are the real profits or gains is in every case a question of fact; that no method used 
or approved should be regarded as the approval of that method as a question of law, 
but only because in the particular case it was shown to have produced correct results. 

[3] In determining income of plaintiffs, premiums are receipts to be taken into 
account. In Sun Insurance Office v. Clark, supra, Lord Alverstone said (page 457) : 

“Premiums are not profits or gains; they are receipts which must be brought 
into account, and out of which, after proper deduction for losses, profits will accrue.” 

In computing income, or profits, of plaintiffs on their underwriting business, 
nothing is gained by dividing premium receipts into two parts, earned premiums and 
unearned premiums. Such a division only complicates the computation. All pre- 
miums should be regarded as receipts, which, together with other receipts, if any, 
of the underwriting business, constitute the income, for the period under considera- 
tion. From the amount of such income should be deducted actual losses and expenses, 
the difference representing gains or profits. This may give an accurate result, as in 
McGowan’s Case, supra. If, in fact, a part of such receipts is set aside as a reserve 
to pay future expenses and losses on existing policies, a reserve which is actually 
used for that purpose, and the necessary amount of such reserve is shown by the 
evidence, or agreed upon between the parties, it is proper in determining such profits of 
plaintiffs to deduct the amount of such reserve from such receipts, as was done in 
Sun Insurance Office v. Clark, supra. A method of computing profits is sound in 
law only when the evidence shows that it reaches a sound result. It cannot be re- 
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garded as sound when (1) it treats losses and expenses as being substantially more 
than the amount necessary to pay them; and (2) disregards 65 per cent. of unearned 
premiums, without a showing of the amount, if any, of expenses and losses actually 
paid therefrom. Before plaintiffs can properly contend that any part of their under- 
writing receipts should be set aside as a reserve to pay future lagses and expenses on 
existing policies, and for that reason deducted from such receipts in computing their 
profits, it was incumbent upon them to show the amount necessary for that purpose, 
and that such expenses and losses were in fact paid from such fund. If future losses 
and expenses, on existing policies, are in fact paid from future receipts, there is no 
reason for allowing the setting aside of such reserve. 

dn this case plaintiffs contended that the unearned premium, or premium reserve, 
should not. be taken into account in computing their profits, and yet it is these same 
unearned premiums which ultimately -become surplus, to be disbursed to stockholders 
as dividends, or retained as additional surplus, adding to the value of capital and 
used in the insurance business. Plaintiffs’ contention presents a non sequitur of 
extraordinary beauty. It has no merit, and cannot be sustained. The fallacy arises 
from attempting to apply the statutory solvency test to a computation of profits, 
and in not regarding all premiums as receipts to be taken into account, as herein- 
before discussed. And the variation from plaintiffs’ contention, made by the referee 
and trial court, of adding 35 per cent..of unearned premiums to earned premiums, 
for the purpose of computing income or profits of plaintiffs, is but little better, since 
it is not based, and does not purport to be based, upon any actual showing of the true 
amount of unearned premiums which are in fact earnings or profits. From what 
has been said it necessarily follows that the method of the referee and trial court of 
treating premiums in computing the income or profits of plaintiffs is erroneous and 
cannot be sustained. 

The referee found that, unless the method employed by him in determining under- 
writing profits—that is, of deducting incurred losses and expenses from earned pre- 
miums, plus 35 per cent. of unearned premiums—was correct, then the order sought 
to be enjoined is not unreasonable. We have determined that this method is incorrect. 

Other questions, some of them pertaining to procedure, are argued by the parties; 
but we do not find it necessary to refer to them. 

From what has been said, it necessarily follows that the judgment of the court 
below be reversed, with directions to enter judgment for defendant. It is so ordered. 
Johnston, C. J., and Mason and Dawson, JJ., concur. 

Burch and Marshall, JJ., dissent. 
Hopkins, J., not sitting. 


RIGDON v. FARMERS’ ALLIANCE INS. CO. (No. 26928.) 
(Supreme Court of Kansas. Dec. 11, 1926.) 
251 Pacific Reporter 631. 
(Syllabus by the Court.) 

1. WITNESSES—PLAINTIFF, SEEKING RECOVERY ON FIRE POLICY, 
MAY USE INVENTORY OF DESTROYED HOUSEHOLD GOODS TO 
REFRESH MEMORY. 

In’an action on a fire’ insurance policy to recover for household goods destroyed 
by fire, a witness, for the purpose of refreshing his memory, may use an inventory of 
the articles burned to assist him in naming those articles and in stating their value. 

(For other cases, see Witnesses, Dec. Dig. § 255[2].) 


2. INSURANCE—THAT APPLICATION FOR FIRE INSURANCE ON 
HOUSEHOLD GOODS, PREPARED BY INSURANCE AGENT, 
FALSELY STATED APPLICANT OWNED REAL ESTATE, WHERE 
SITUATED, HELD NOT TO PRECLUDE RECOVERY, AS MATTER 
OF LOW, IN VIEW OF ORAL EVIDENCE; WHERE APPLICATION 
FOR FIRE POLICY DESCRIBING PROPERTY AND BLANK POLICY 
WERE IN EVIDENCE, OVERRULIN GDEMURRER TO EVIDENCE, 
IN ACTION ON POLICY, HELD NOT ERROR ON GROUND OF FAIL- 
URE TO IDENTIFY PROPERTY INSURED; STATUTE REQUIR- 
ING INSURED TO SIGN BY-LAWS OF MUTUAL FIRE INSURANCE 
COMPANY HELD COMPLIED. WITH BY POWER OF ATTORNEY 
AUTHORIZING COMPANY’S SECRETARY TO _ SIGN, THOUGH 

PROOF: OF LOSS BY FIRE WAS SIGNED IN BLANK, EVIDENCE 

HELD NOT TO SHOW FRAUD (REV. ST. 40-441). 
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oo demurrer of the defendant to the evidence of the plaintiff was properly over- 
ruled. 


(For other cases, see Insurance, Dec. Dig. §§ 135, 665[7], 668[3, 15].) 

3. INSURANCE—INSTRUCTION TO FIND FOR DEFENDANT BE- 
CAUSE OF FAILURE TO SHOW PROVISIONS OF FIRE POLICY 
HELD PROPERLY REFUSED. 

There was no error in refusing to give instructions requested. 
(For other cases, see Insurance, Dec. Dig. § 668[3].) 


TRIAL—INSTRUCTION ON CLAIM THAT PROOF OF LOSS BY FIRE 
WAS FRAUDULENT HELD NOT ERRONEOUS IN IGNORING THAT 
DEFENDANT SIGNED PROOFS IN BLANK. 

There was no error in the instructions given. 

(For other cases, see Trial, Dec. Dig. § 253[10].) 

Appeal from District Court, Butler County; George J. Benson, Judge. 

Action on a fire insurance policy, brought by H. W. Rigdon against the Farmers’ 
Pras a Insurance Company. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Stephen H. Allen, Otis S. Allen, and George: S. Allen, all of Topeka, for ap- 
pellant. 

F. J. Oyler, of Iola, for appellee. 

MarsHatL, J. The plaintiff recovered judgment on a fire insurance policy, and 
the defendant appeals. ; 

The plaintiff signed an application for fire insurance on his household goods, and 
the policy was issued. Shortly thereafter, the goods and the house in which they 
were situated were destroyed by fire. The plaintiff made proof of loss, and the de- 
fendant refused to pay. It is pleaded that. the policy had been procured upon false 
answers to questions contained in the application, and that the proof of loss was 
false and fraudulent. ° 

[1] 1. The defendant urges that “the district court erred in the admission of 
evidence offered by the plaintiff and objected to by the defendant.” During the ex- 
amination of the plaintiff, he had in his hands a memorandum which appears to have 
been an inventory of the burned articles and of their value. The brief of the de- 
fendant recites : 

“The plaintiff testified as a witness in his own behalf. His counsel handed him 
some sheets of paper and said: 

“Q. I hand you these sheets of paper and ask you if you made that ou together, 
you and your wife? 

“The defendant objected to the question on the ground that it was irrelevant, 
immaterial, and incompetent to prove any issue in the case. The court overruled the 
objection and the witness answered: 

“A. It is. 

“Q. You may give your best judgment, after examining that, as to whether or 
not you had in the house, at the time it was burned, the goods mentioned there? 

“The defendant objected to the «question on the ground that the tesimony called 
for was irrelevant and incompetent. The court overruled the objection and the witness 
answered : 

“The plaintiff then proceeded to testify from the list to a large number of items 
and the value of them and then said: 

“IT was looking wrong here— F f : 

“Mr. Allen: We submit that the witness is just simply reading these items and 
these values from this paper that is before him. 

“The objection overruled. Of course, you shouldn’t do that, however. You 
should fix the value from your personal knowledge of the specific articles about 
which you are being questioned and not substitute what somebody else told you it 
was worth. 

“Q. Did you have, th 


en, personal knowledge of those things? A. We did; yes. 
“Q. Did you? A. I did.” 

The evidence disclosed that there was a large number of small items which had 
been burned. It was permissible for the plaintiff to use a written memorandum of 
those items for the purpose of refreshing his memory concerning the articles that 
had been destroyed by fire and concerning their value. State v. Baldwin, 36 Kan. 1, 
12 P. 318; Sanders v. Wakefield, 41 Kan. 11, 20 P. 518; Garden City v. Heller, 61 
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Kan. 767, 60 P. 1060; Wilkes v. Coal Co., 95 Kan. 493, 148 P. 768; Anness Supply 
Co. v. Case, 116 Kan. 520, 227 P. 257; 40 Cyc. 2452-2458. 

[2,5] 2. It is argued that “the defendant’s demurrer to the evidence should have 
been sustained.” The defendant in its brief says: : 

“Summing up the evidence introduced by the plaintiff, it shows that he made 
an application for insurance, that he can read, that he signed the application, that 
most of the essential statements contained in it were false, and that it was presented 
to the defendant in that form. 

“The evidence fails o show what property was described in the policy, and fails 
to show that any property was insured by it. 

“The evidence of the plaintiff himself shows that he did not sign the by-laws 
indorsed on the policy and that nobody signed them for him. 

“The plaintiff’s own testimony shows that he perpetuated a fraud on the defend- 
ant by furnishing, as his proof of loss, a paper purporting to have been duly sworn 
to, which was not sworn to at all. 

“The plaintiff failed to prove the cause of action set up in his petition. He af- 
firmatively proved that his own fraud avoided and defeated any claim he might have 
had. The demurrer to the plaintiff’s evidence should have been sustained and judg- 
ment rendered for the defendant.” 

We will notice these matters in the order in which they are presented in the 
brief of the defendant. The policy contained the following provision: 

“The policy shall be void if the insured has concealed or misrepresented, in writ- 
ing or otherwise, any material fact or circumstance concerhing the insurance or the 
subject thereof; or if the interest of the insured in the property be not truly and 
correctly stated in the application; or in case of any fraud or false swearing by the 
insured touching any matter relating to this insurance or the subject thereof, whether 
before or after a loss.” 

The application for insurance stated that the plaintiff owned the real property on 
which was situated the building in which the property was burned. He testified that 
he told the agent when the application was made that he did not own the real pro- 
perty. The plaintiff also testified that he did not authorize the agent to state that he 
did own that property. In Blades v. Insurance Co., 116 Kan. 120, 225 P. 1082, the 
rule was declared to be that: 

“In an action on an insurance policy, where it is contended that the representa- 
tions purported to have been made by the:insured in an application for insurance, 
prepared by a representative of the insurance company, did not correctly state the 
questions asked and answers made by the applicant, oral evidence is admissible to 
show the questions actually asked and the answers given.” 

There a number of cases are cited adhering to that rule. — 

The evidence to show what property was insured was contained in the application 
for the policy, and not in the policy issued. The policy itself was not in evidence, 
but a blank form of the policy issued was in evidence. The policy issued must have 
contained a description of the property which must have been the same as the de- 
scription set out in the application. There was evidence sufficient to identify the 
property insured. A blank form of the policy was introduced in evidence and con- 
tained the following: j 

“I hereby accept the foregoing by-laws ,rules and regulations as a part of my 
contract with the Farmers’ Alliance Insurance Company.” : 

It did not appear that the plaintiff signed the by-laws and regulations attached 
to the policy. , . 

The statute concerning mutual fire insurance companies, section 40—441 of the 
Revised Statutes, in part, reads: : 

“Every policy issued shall have attached thereto a printed copy of the note and 
application, also a printed copy of the by-laws and regulations of the company, which 
shall be signed by the president and secretary of the company and the insured, and 
shall become a part of the contract between the insurer and the insured.” : 

The written application which the plaintiff signed for insurance contained a 
power of attorney authorizing the secretary of the insurance company to sign the 
plaintiff's name to the by-laws. That part of the application read: 

“And I hereby appoint the secretary of the Farmers’ Alliance Insurance Company 
as my attorney in fact for the purpose of signing my name to the printed copy of 
the by-laws of said company, which shall appear upon the policy, issued to me under 
this application, and I hereby bind myself by said by-laws so signed as fully as if 
puney signed by me, as required by section 3500, General Statutes of 1901, and 

Hi i 


waive all irregularities as to the manner of making the said signature.” 
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The foreging provision of the application found in the brief of the appellee, is 
not challenged by the defendant. There is sufficient compliance with the statute and 
with the terms of the policy to enable the plaintiff to recover. 7 tea 

The complaint concerning the fraud perpetrated by the defendant in furnishing 
his proof of loss is based on the following evidence: aa 

“Q, That is the only proof of loss you have furnished in this case? 

“Mr. Oyler: We will admit it is, your honor, so far as we know. | 

“Q. Mr. Rigdon, was this proof of loss filled out when you signed it? A. The 
proof of loss there? 

“Q. Yes? A. It was not. Not that paper. 

“Q. It wasn’t filled out? A. When I signed it? 

“(Q. Do you mean to tell the jury that you signed and swore to a blank paper 
as proof of loss and then left it to be filled out? A. I left the list which I have 
in my hand at the present time for that to be copied on. Mr. Bond says, ‘Just sign 
this affidavit and I will take care of the rest.’ ; ; . 

“Q. You signed it when it was blank? A. With this on the desk by it. 

“Q. You have never compared that list with this to know whether they are 
the same? A. They have been compared. . ‘ 

. Have you ever compared them? A. Not with the paper you have in your 
(The original proof of loss.) I have compared them with copies of that. 

“Q. Are they the same? A. Practically. ; 

“Q. Does that list that you have there contain an item of a trunk packed with 
hand crochet work of the value of $500? A. It does. 

“Q. It does contain that? A. Yes, sir. 

“Q. That item does not appear to have been included in the list attached to 
you petition in this case. Do you know why it was not included in the list? A. I 
do not know why.” - bs 

That evidence did not show that any fraud was being practiced by the plaintiff 
in making proof of loss. 

The demurrer to the evidence was properly overruled. 

[3] 3. It is argued that “the district court erred in refusing to give the instruc- 
tions asked by the defendants.” The first instruction referred to directed the jury 
to return a verdict in favor of the defendant. The second one was as follows: 

“That it was incumbent in this case on the plaintiff to prove the contents of 
the policy sued on. The paintiff has failed to prove by any evidence what provisions 
were contained in the policy, and your verdict must therefore be for the defendant.” 

We quote from the brief of the defendant. 

“No proof whatever of the contents of the policy was offered by the plaintiff 
i nhis evidence in chief. None was offered by the defendant. The application was 
not introduced. * * * After the conclusion of the testimony and after both parties 
had rested, the following proceedings were had: 

“The Court: Do I understand that the application is not in evidence? 

“Mr. Oyler: I want the application in evidence, your honor. I offer that part 
of the application that I called Mr. Klotz’ attention to where he made his report to 
‘the company. 

“Mr. Allen: We certainly object to the acceptance of a part of the application 
and insist that it be put in as a whole or not at all. 

“The Court: It is considered that the application and the report on the back 
made by Mr. Klotz is all in evidence.” 

There was evidence which tended to prove that an application for insurance on 
the household goods had been made by the plaintiff to the defendant and that, in 
response to that application, the defendant issued to the plaintiff a policy of insurance. 
The blank form of policy introduced in evidence contained all the provisions of 
the policy, except a description of the property insured and some other matters not 
here material. The instructions requested were properly refused. 

_ [4] 4. The defendant argues that “the distrct court erred in its instructions 
given to the jury.” We quote from the brief of the defendant as follows: 

“The eighth instruction given by the court to the jury begins with the sentence: 

““(8) It has been shown by the evidence that, after the fire, the plaintiff 
prepared and submitted to the defendant certain proofs of loss, which have been 
offered in evidence.’ 

“The court then proceeds to state the claim of the defendant set up in the answer 
that the proofs were false and fraudulent, and to state the law on the subject of 
such false statements. The instruction ignores the statement of the defendant showi 


% wing 
that he did not swear to the proof at all, that he merely signed a blank to be there- 
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after filled up, and that the paper filled out by some person other than himself was 
afterward sent to the defendant as his proof of loss.” 

This matter has been noticed in discussing the proof of loss. On its face, it 
appeared to have been sufficient. The irregularity, if any there was in making out 
that proof of loss, is not sufficient to excuse the defendant from paying under the 
policy. It is urged that the court erred in overruling the defendant’s motion for 
a new trial. This matter depends on the conclusions that have been reached con- 
cerning the other matters complained of and need not be further discussed. 

The judgmen tis affirmed. 


MORGAN v. HOME INS. CO. 
(Court of Appeals of Kentucky. Nov. 16, 1926.) 
288 Southwestern Reporter 321. 
1. INSURANCE. 


Policy stipulation that insurer shall not be liable for loss while note for 
premium is unpaid may be waived by insurer’s retention of note and unconditional 
demand for payment. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

2. INSURANCE. 

To constitute waiver of forfeiture provisions of policy, election,by insurer need 
not embrace elements of estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) \ 

3. INSURANCE. 

If policy of insurance lapsed before destruction of property by fire and was 
then suspended, nothing done by insurer’s agent had effect of reinstating it. 

(For other cases, see Insurance, Dec. Dig. § 365[3].) 

4. INSURANCE. ; 

Right to enforce forfeiture of policy’ for nonpayment of premium or premium 
note is not waived by mere silence or inaction of insurer. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

5. INSURANCE. 

Retention of premium note after maturity and mailing of notice to insured that 
policy has lapsed, and to revive it insured must pay note, is not unconditional demand 
for payment, nor does it constitute a waiver. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

6. INSURANCE. 

Retention and demand for payment of past-due premium note subsequent to loss 
of property by fire and in ignorance of destruction does not constitute waiver of 
right to forfeit policy. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 

7. INSURANCE. ei) 

Evidence that, after fire, agent informed insured’s husband that he had received 
notice for collection of premium note, held consistent with theory that note was 
being retained by insurer to give insured opportunity to reinstate policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Oldham County. 

Action by Sammie Morgan against the Home Insurance Company. From 
judgment for defendant, plaintiff appeals. Affirmed. 

Robert T. & William J. Crowe, of La Grange, for appellant. Birt 

Robert G. Gordon and Bruce, Bullitt, Gordon & Laurent, all of Louisville, for 
appellee. I ’ 

McCanoiess, J. Appellant sued to recover $1,200 on an insurance policy 
covering a barn and two silos which were destroyed by fire. At the close of her 
evidence the court gave a directed verdict for the defendant, and she has appealed. 

The policy was issued for a term of five years, payable in annual installments 
in advance ; the first installment was paid at the time the policy was issued, and the 
other four were embraced in a note of $203.50 payable in equal installments of 
$50.80 each the Ist day of October in each of the years 1923, 1924, 1925, and 1926, 
respectively. The installment due October 1, 1923, was paid, but the one maturing 
October 1, 1924, was not paid. The property was destroyed by fire on November 4, 
1924.. The premium note contained the usual stipulation that— 
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“In case any one of the installments herein named shall not be ‘paid at 
maturity * * * this company shall not be liable for loss during such default and the 
said policy shall lapse until payment is made to this company at the Farm Depart- 
ment at Chicago.” rz 

It was also: provided in the policy: 

“That this company shall not be liable for any loss or damage that may occur 
to the property herein mentioned while any installment of the installment note given 
for the premium upon this policy remains past due and unpaid. * * * The company 
may collect by suit or otherwise any past-due notes or installments thereof and 
the receipt from the said Chicago office of the company for the payment of the 
past-due notes or installments must be received. by the insured before there can be 
a revival of the policy, such revival to begin from the time of said payments, and in 
no case to carry the insurance beyond the end of the original term of its policy.” 

No communication passed between the parties before the fire, and the only 
witness introduced was appellant’s husband, who testified that the soliciting agent 
of the company called on him on the 7th, and— 

“He says, ‘Jim, is your insurance paid?’ I says, ‘Yes, there is none due until the 
Ist of December.’ He says, ‘You are mistaken.’ He says, ‘I received notice from 
the company; says it was due the lst of October.’ I says, ‘I think you are mis- 
taken. I will look up my policy.’ And I found out he was correct. I says, ‘I will 
give you check for that money.’ He says: ‘I am going down to Louisville Monday. 
You can give it to me any time between now and then and I will take it in and I 
am going to write to them.’ So I gave him the check the next day, and he wrote 
and sent it in to Chicago, and on the 1lth I received notice of the cancellation. 
I have always depended on them giving me notice when my insurance was due and 

*have always sent the mcheck when I received the notice. I carry a great number 
of policies. * * * 

“Q. Now, then, what did he say to you, if anything, about having a note to 
collect against you? A. He asked me about the insurance being paid. He said 
they had sent him a notice or note for collection. 

“Q. Sent him a note for collection? A. Yes, sir. * * * 

“Q. Did you know where the installment note was? A. It was in Chicago. 

“Q. It was in the office of the Home Insurance Company? A. Yes, sir. 

“Q. Has it ever come into your possession? A. No, sir; not until after they 
canceled it. 

“Q. When did they send ti to you? A. On November 11th. 

: , It was returned together with your check on November the llth? A. Yes, 
sir.” 

[1, 2] The validity of the stipulation for the policy to lapse during the period 
of default in payment of premium note is not questioned. In this state the rule that 
such stipulation may be waived by the insurer’s retention of the note and making 
an unconditional demand for payment is equally well settled. New England Mut. 
Life Insurance. Co. v. Springate, 129 Ky. 628, 112 S. W. 681, 113 S. W. 824, 19 
L. R. A. (N. S.) 227; Union Central Life Ins. Co. v. Duvall, 46 S. W. 518, 20 
Ky. Law Rep. 441; Limerick v. Home Ins. Co., 150 Ky. 827, 150 S. W. 978, 44 
L. R. A. (N. S.) 371; Moreland v. Union Central Life Ins. Co., 104 Ky. 129, 46 
S. W. 516, 20 Ky. Law Rep. 432; Walls v. Home Ins. Co., of New York, 114. Ky. 
611, 71 S. W. 650, 24 Ky. Law Rep. 1452, 102 Am. St. Rep. 298; Moore v. Con- 
tinental Ins. Co., 107 Ky. 273, 53.S. W. 652, 21 Ky. Law Rep. 977. Also while there 
is strong authority to the effect that to constitute a waiver of the forfeiture provi- 
sions an election by the insurer must embrace the elements of an estoppel, such is 
not the rule in this jurisdiction, as it has been held in several cases that where a 
notice making an unconditional demand for the payment of the past-due premium 
note is mailed before loss, but is not received before the death of the insured on a 
life policy or the destruction of the property covered by a fire policy, such demand 
constitutes a waiver. See Springate, Duvall, and Limerick Cases, supra. The _rule 
is thus stated in the Springate Case and cited with approval in the Limerick Case: 

“Tt is not material that the letter was not received or read by the insured. The 
case does not turn on his conduct, but on the election of the company to treat the 
policy as forfeited.” 

[3-6] Obviously, if the policy had lapsed before the fire and was then suspended, 
nothing said or done by the insurer’s agent would have the effect of reinstating the 
policy. Continental Ins. Co. v. Stratton, 185 Ky. 523, 215 S. W. 416, 8 A. L. R. 391; 
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Hopkins v. Pheenix Ins. Co., 200 Ky. 365, 254 S. W. 1041. And it is uniformly 
held that the right to enforce a forfeiture for nonpayment of a premium or premium 
note is not waived by mere silence or inaction on the part of the company. New 
York Life Ins. Co. v. Conner, 155 Ky. 779, 160 S. W. 491; Franklin Life Ins. Co, 
v. McAfee, 90 S. W. 216, 28 Ky. Law Rep. 676; Manhattan Life Ins. Co. v. Savage, 
63 S. W. 278, 23 Ky. Law Rep. 483; Crutchfield v. Union Central Life Ins. Co., 
113 Ky. 53, 67 S. W. 67, 23 Ky. Law Rep. 2300; New York Life Ins. Co. v. Warren 
Deposit Bank, 75 S. W. 234, 25 Ky. Law Rep. 325; Manhattan Life Ins. Co. y. 
Pentecost, 105 Ky. 642, 49 S. W. 425, 20 Ky. Law Rep. 1442. Likewise the retention 
of such premium note after maturity and the mailing of a notice to insured notifying 
him that his policy had lapsed, and that if he wished to revive his insurance he 
‘would have to pay the note, is not an unconditional demand for payment and does 
not constitute a waiver. Continental Ins. Co. v. Peden, 145 Ky. 775, 141 S. W. 43; 
Continental Ins. Co. v. Hargrove, 131 Ky. 837, 116 S. W. 256. Nor does such re- 
tention and demand for payment of a past-due premium note subsequent to the loss 
of the property by fire and in ignorance of such destruction constitute a waiver. 
Potter v. Continental Ins. Co., 107 Ky. 327, 53 S. W. 669, 21 Ky. Law Rep. 1014. 
The general rule of waiver is thus epitomized in New York Life v. Conner, supra: 

“The doctrine of these cases is based on the fact that in each instance the com- 
pany showed an unequivocal election to treat the policy as a subsisting obligation.” 

As we have seen, ordinarily such election is established by proof of retention of 
the premium note accompanied by an unconditional demand for payment, though 
no doubt it may be shown by other competent evidence. 

[7] Here the company retained the premium note during the period of default 
but made no demand for payment. After the fire the agent informed appellant’s 
husband that he had received the note or a notice for collection, but not saying when.* 
It rather appears to have been a notice, as the evidence shows that the note was then 
in Chicago. The agent received a check for the premium and mailed it to Chicago 
for action by the company, which promptly returned the check and canceled note. 
All of this was consistent with the theory that the note was not being held as a 
subsisting demand to be paid at all events, but was merely being retained to give 
plaintiff an opportunity for reinstafing the policy. 

Wherefore the judgment is affirmed. 


DAVIS v. HENRY CLAY FIRE INS. CO. 
(Court of Appeals of Kentucky. Nov. 23, 1926.) 
288 Southwestern Reporter 674. 
1. INSURANCE. 


Evidence in action on fire policy held sufficient to take to jury question of false 
and fraudulent inclusion and valuation of property in proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

2. INSURANCE. 

In action on fire policy, evidence held not to authorize instruction on arson by 
plaintiff or a confederate. 

(For other cases, see Insurance, Dec. Dig. § 669/101.) 

3. INSURANCE—TENANT FAILING TO EXTINGUISH FIRE HELD NOT 
OWNER’S AGENT, SO AS TO AUTHORIZE SUBMISSION OF ISSUE 
OF NEGLIGENCE IN SUIT ON POLICY. 

Tenant occupying building burned was not owner’s agent, so as to render owner 
ersponsible for his failure to extinguish fire, and authorize submission to jury of 
issue of negligence therein, in action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Appeal from Circuit Court, Garrard County. 

Action by Sam Davis against the Henry Clay Fire Insurance Company. Judg- 
ment for defendant, and plaintiff moves for appeal. Appeal granted judgment re- 
versed, and cause remanded. 

T. J. Underwood, of Lancaster, for appellant. 

L. L. Walker, of Lancaster, for appellee. Lao 

McCanotess, J. Sam Davis owned a tenant house located on a public highway 
about one-half mile from his residence, the former occupied by his brother, Frank. 
On the same lot and near the tenant house he had a blacksmith shop and tools, which 
he had purchased from Irvine Stowe and moved to that place about the 8th of August, 
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1921. The tenant house was :insured for $400, the shop for $200, and contents for 
$400.. Both buildings were destroyed by fire on the night of November —, 1921. 
lt appears that the insurance on the house was collected, but nothing was said about 
the shop. and contents until the following February, when upon notice appellant 
sent its adjuster to inspect the premises. He was not satisfied with the claim, and 
later Davis filed this suit against the insurance company, which defended on the 
grounds: (1) Material, false, and fraudulent misrepresentations upon the part of 
the insured in his proofs of loss. (2) That the plaintiff either set fire to the building 
or caused it to be done by a confederate. (3) That the loss was caused by the 
culpable negligence of plaintiff’s agents, who were present at the beginning of the 
fire and neglected to extinguish it. 

Instructions covering each of these issues were given, and the jury returned a 
verdict for defendant. Plaintiff has filed a transcript of the record and entered 
motion for an appeal; his insistence being that the evidence ddi not authorize an 
instruction on any of the above issues. 

Frank and his wife testify that they had killed hogs on the day of the fire, and 
in the afternoon carried them to appellant’s house to pack in his smokehouse. The 
meat was trimmed and Frank carried the sausage and lard home with him. After 
night they undertook to render lard in a six-gallon “stove-boiler,” and the heated lard 
ignited, and they, frightened by the combustion, ran out of the kitchen. Frank ‘carried 
some articles of furniture, but his wife fainted, and he dropped the furniture and 
carried her until she revived, and then assisted her to the residence of a neighbor 
200 yards distant from the fire. He returned in a few minutes, but the flames 
had spread to the shop and could not be extinguished. Two or three other persons 
had gathered in the meantime, and together they carried some things out of the 
shop, but were unable to save much of the contents. Frank saved none of his furni- 
ture, and it does not appear that he had any insurance. He and his wife are in- 
coherent in their statements and display an unusual lack of memory as to details. 
The other three eyewitnesses arrived too late to be of much service, and added 
but little to the testimony of Frank and his wife. The policy was originally issued 
to Stowe, the shop being valued at $300 and the tools at $300. After the sale to 
Davis and removal to Davis’ place the policy was regularly transferred to him, the 
valuation being changed to $200 on the shop and $400 on the tools. There is evi- 
dence conducing to show that a short while before Davis’ purchase, Stowe had 
offered to sell the shop for $60 and both shop and contents for $160, and there is 
other evidence that such was its value. 

The adjuster testifies that upon his visit in February, 1922; he met Sam 
Davis, who showed him the site of the shop; that the ground had been plowed at 
the time leaving no evidence of the fire; that Davis was unable to give him any 
material information; that he asked about salvage, and Davis told him that it all 
burned up; he was skeptical as to anvils and hammers burning, and Davis said that 
most of it burned; that he put it in a ditch and covered it up and plowed over it; 
however, he did show him some tires and long irons for making tools of possibly 
$10 in value; that he told Davis he would have to make proof of loss, itemizing the 
articles destroyed and their value; that later he received a letter from Davis fixing 
the value of the building at $372. Later plaintiff made a sworn statement of his 
loss, which in the main corresponded to the above statements. The salvaged articles 
were never produced, Davis saying that he had given them away. It further 
appears that Davis had suffered other losses by fire of insured property about that 
time. 

On the other hand, Davis testifies that he paid $750 for the shop and contents 
and considered it of that value; he has a very indistinct memory as to the value of 
the different articles comprising the salvage, though he speaks with more fluency 
es to the articles destroyed and says the articles shown the adjuster were débris 
from Frank’s residence. His statements as to value are corroborated by several 
witnesses, who also are somewhat confused on cross-examination. 

It is stipulated in the policy: 

“The entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, whether before or 
after a loss.” 

And it may be said that there was some evidence tending to show a false and 
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fraudulent inclusion and valuation of the property in the proof of loss, and, as 
these representations were material, the court properly submitted that issue to the 
jury. Kentucky Live Stock Ins. Co. v. McWilliams, 173 Ky. 92, 190 S. W. 697; 
Connecticut Fire Ins. Co. v. Union Mercantile Co., 161 Ky. 719, 171 S. 407; ‘Western 
Ins. Co. v. Ray, 105 Ky. 523, 49 S. W. 326; Security Ins. Co. v. Bronger, 6 Bush, 
146; 26 C. J. p. 382, and cases cited. 


[2] 2. But we do not think the evidence authorized an instruction upon arson. 
As stated above, the plaintiff lived one-half of a mile from this property, and is not 
shown to have been in the vicinity of the fire at any time during the day or night, 
and no complicity is shown between him and Frank, and no evidence is produced 
from which it could be inferred that he instructed Frank to burn it. It may be 
unusual for a person to render lard late at night, and Frank’s conduct during the 
fire does not indicate a strong desire to protect the property, but it appears that he 
displayed the same indifference toward the destruction of his own property; at any 
tate this is not sufficient to base a charge of arson against Sam Davis. 


[3] 3. Again, the mere fact that Frank was the plaintiff’s tenant in the occu- 
pancy of the residence did not constitute him plaintiff's agent (2 C. J. 426), nor 
render the plaintiff responsible for his act in failing to extinguish the fire. It 
follows ‘that the court erred in submitting the last two questions to the jury. 

Wherefore the appeal is granted, judgment is reversed, and cause remanded for 
proceedings consistent with this opinion. 


COMMERCIAL UNION FIRE INS. CO. v. KELLY. (No. 25974.) 
(Supreme Court of Mississippi, Division B. Jan. 3, 1927.) 
110 Southern Reporter 681. 
(Syllabus by the Court.) 
1. INSURANCE—INSURER’S WAIVER OF INVENTORY., PROVISION 
HELD FOR JURY. 
Evidence relative to insurer’s waiver of inventory provision in policy held to 
present question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


2. INSURANCE—EVIDENCE OF WHETHER INSURED’S BOOKS, CON- 
TAINING RECORD OF BUSINESS, WERE SUCH AS WERE RE- 
QUIRED, HELD FOR JURY. 

Evidence relative to whether insured’s books, containing records of business, 
were such as were required under policy, held to present question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 

Action by K. H. Kelly against the Commercial Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

P. W. Allen, of Moorhead, and R. L. McLaurin, of Vicksburg, for appellant. 

F. M. Featherstone, of Moorhead, and J. L. Williams, of Indianola, for appellee. 

Anverson, J. Appellee, K. H. Kelly, brought this action in the circuit court of 
Sunflower county against appellant, the Commercial Union Fire Insurance Company, 
to recover on a fire insurance policy issued by the appellant to appellee, for a fire 
loss of the property insured, and recovered judgment in the sum of $800. The 
judgment followed a directed verdict by the court for appellee in the sum sued for 
with interest and costs. From that judgment, appellant prosecutes this appeal. 

Appellant assigns as error the action of the court in directing a verdict for 
appellee in the amount sued for. Appellant pleaded the general issue, and, in addi- 
tion, a special plea. The special plea set up, as a defense, the violation by appellee 
of provisions in the policy, commonly known as the “iron safe clause,’ which is as 
follows: 

“(1) The assured will take a complete itemized inventory of stock on hand 
at least once in each calendar year, and unless such inventory has been taken within 
12 calendar months prior to the date of this policy, one shall be taken in detail within 
30 days of issuance of this policy, or this policy shall be null and void from such 
date, and, upon demand of the assured, the unearned premium. from such date. shall 
be returned. ; 

“(2) The assured will keep such a set of books which shall clearly and plainly 
present. a complete record of business transacted, including all purchases, sales, and 
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shipments, both for cash and credit, from date of inventory as provided for in first 
section of this clause, and during the continuance of this policy. 

“(3) The assured will keep such books, and inventory, and also the last preced- 
ing inventory, if such has been taken, securely locked in a fireproof safe at night, 
and at all times when the building mentioned in this policy is not actually open for 
business, or, failing in this, the assured will keep such books and inventories in some 
place not exposed to a fire which would destroy the aforesaid building.” 

The policy of insurance covered appellee's stock of merchandise, consisting 
chiefly of groceries, in the sum of $800, and store fixtures in which the business was 
carried on in the sum of $200. Appellant’s special plea set up that the iron safe 
clause in the policy was violated, wh that appellee did not take an itemized in- 
ventory as required by the warranty in said clause, and that appellee did not keep 
a set of books which clearly and plainly presented a complete record of the business 
transacted by him, including all purchases and sales, both for cash and credit; as 
required by the warranty in said clause, and that after the fire appellee was not able 
to produce such books and inventory for the inspection of appellant—that is, such 
an inventory and books as would, of themselves, enable appellant to ascertain the 
loss suffered by the appellee—and that, by reason thereof, appellee had breached the 
contract of insurance and was not entitled to recover. 

To this special plea the appellee filed a replication setting up a waiver by ap- 
pellant of the inventory provision of the iron safe clause through appellant’s agent 
L. P. Brown, who wrote the policy of insurance, and denied that he had failed to 
keep a set of books containing a complete record of the business transacted, including 
all purchases and sales, both for cash and on credit, as required by the warranty in 
the iron safe clause. It is conceded by the appellee that if he failed to comply with 
either of those provisions of the contract, the policy was avoided, and he was not 
entitled to recover so far as his stock of goods was concerned. 

Appellee admitted in his testimony that, at the time the insurance was effected, 
no itemized inventory of the stock of merchandise covered by the policy had been 
taken within 12 calendar months prior to the date of the policy, and furthermore that 
no inventory had been taken within 30 days after the issuance of the policy; in fact, 
that no inventory had ever been taken of the stock of merchandise; that such in- 
ventory Mad not been taken, because it had been waived by appellant, and, as con- 
stituting such waiver, appellee testified that the insurance was effected through L. P. 
Brown, appeflant’s agent, who came into appellee’s store, and induced him to take 
the insurance, and stated to appellee, in answer to a question by the latter as to 
whether an inventory would be necessary, that he did not think so; that Brown and 
Harrison (the latter until recently Brown’s partner in the insurance business) went 
through the stock of goods, spending something like an hour or two in so doing, and, 
when they got through, Brown stated that he would write the policy of insurance on 
the stock of goods for $800, and on the fixtures for $200; that Brown and Harrison 
took no inventory at the time, but only went through the stock and estimated its 
value, and stated that was all that was necessary. Appellee introduced as a witness 
Harrison, who assisted Brown in going through and estimating the value of the 
stock. Harrison testified that he and Brown went through the stock of goods, and 
figured that it was worth about $1,300, and that appellee, quoting the language of 
the witness, “said he guessed he would have to keep books on it, and Brown told 
him not necessarily, the amount he was taking it would not be necessary to keep 
an inventory; that he had about $1,300 worth of stuff, and he wanted only $800 
insurance.” He testified further that no inventory was made by Brown and himself 
at the time they went through the stock of goods to ascertain its value. 

[1] Whether the making and keeping of an inventory as provided by the policy 
was waived by the appellant was a question of intention by the parties. Both 
parties must have understood that provision of the policy was being waived. Their 
minds must have met on the proposition. It is true there was no material conflict 
in the evidence as to what took place between the appellee and the appellant’s agent, 
Brown, at the time the insurance was effected; but there was a question, and we 
think a serious question, as to the meaning of what took place—as to whether 
appellant, through its agent, Brown, intended to waive the inventory provision of 
the policy, and appellee so understood at the time. Different inferences may some- 
times be drawn from uncontradicted testimony. There may be two reasonable 
inferences from uncontradicted testimony—one favorable to the contention of one 
of the parties, and the other favorable to the contention of the other party. We 
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are of opinion that it cannot be said that the evidence in this case showed, without 
material conflict, that appellant waived the inventory provision of the contract. We 
think that was a question for the jury. 

[2] That is also true as to the issue of fact whether or not appellee violated 
the contract in failing to keep a set of books clearly presenting a record of appellee’s 
business transactions, including all purchases and sales, both for cash and on credit. 
It is true appellee presented what he claimed to be such a set of books, the originals 
of which were sent up with the record in this cause. An examination of these books, 
in connection with appellee’s testimony as a witness in his own behalf, we think, 
raises a grave question as to whether they were such a set of books as presented a 
complete record of appellee’s business. Appeflee admits inaccuracies in the books. 
These inaccuracies may be so serious as to materially affect the books as a reliable 
record of appellee’s business. Appellee was entitled to a directed verdict for $200 
insurance on the store fixtures. 

It follows from these views that neither appellee nor appellant was entitled to 
a directed verdict. As we view the record, it is unnecessary to discuss any other 
question presented. 

Reversed and remanded. 


FARBER v. BOSTON INS. CO. (No. 15637.) 
(Kansas City Court of Appeals. Missouri. May 24, 1926. Rehearing Denied 
June 14, 1926. Certiorari Denied Dec. 10, 1926.) 
288 Southwestern Reporter 977. 

2. INSURANCE—EVIDENCE JUSTIFIED INSTRUCTION THAT THERE 
WAS NO EVIDENCE THAT INSURED HAD VIOLATED PROVISION 
a POLICY REQUIRING EXHIBITION OF DAMAGED PROP- 
ERTY. 

In action on fire policy, instruction that there was no evidence that plaintiff 
had violated provisions of policy requiring exhibition of remains of damaged property 
held justified by evidence. 


(For other cases, see Insurance, Dec. Dig. § 669[13].) 


3. INSURANCE—INSTRUCTION THAT INSURER WAS NOT LIABLE IF 
INSURED KEPT MERCHANDISE IN WAREHOUSE HELD PROP- 
ERLY REFUSED UNDER EVIDENCE. 

. In action on fire policy, instruction that insurer is not liable, if plaintiff kept 
merchandise in warehouse disconnected from building covered by insurance, held 
properly refused, where there was no showing that any stock was kept in warehouse 
at time of fire. 


(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Appeal from Circuit Court, Buchanan County; Sam Wilcox, Judge. 

Action by Louis Farber against the Boston Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. ; 

John S. Boyer, of St. Joseph, and Crow & Newman, of Kansas City, for 
appellant. ; 

W. B. Norris and Strop & Silverman, all of St. Joseph, for respondent. — 

ARNOLD, J. This is an action to recover on a policy of fire insurance in the 
sum of $1,000, issued by defendant upon a stock of merchandise owned by plaintiff, 
located at 1214 South Sixth Street in the city of St. Joseph, “Mo. 

This is a second appeal of this cause to this court. The opinion on the former 
appeal is found reported at 215 Mo. App. 564, 256 S. W. 1079. The record on this 
appeal in all material matters is substantially the same as presented on the former 
hearing, and for the facts we refer to the former opinion, wherein the same are 
fully set out. The record in the present appeal shows there was a verdict for 
plaintiff for the full amount of his policy, with interest, amounting in total to 
$1,221.20. A timely motion for a new trial was overruled, and the defendant has 
appealed. . . 

Ppt It is charged the court erred in giving instruction No. 7 for plaintiff. This 
instruction told the jury that defendant was not permitted to deny that, at the time 
the policy sued on was issued and delivered, the property thereby insured was worth 
the full amount of the insurance represented by that policy and all other existing 
policies upon the property. This instruction was based upon sections 6229 and 6239, 
R. S. 1919, of the Valued Policy Act,-and that it properly. declares the law as pto- 
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vided in these sections cannot be questioned. Defendant’s objection to the instruction 
is that the value of the stock insured at the time the policy was issued was a question 
for the jury, in that it formed a basis for the proper determination of the value 
at the time of the loss, and the case of State ex rel. v. Cox, 307 Mo. 194, 270 S. W. 
113, is cited in support of such contention. 


We cannot accept the rule in the Cox Case as supporting defendant’s position, for 
in that case the court held that an instruction assuming the value of the property 
insured at the time of the fire is improper. This is not a valid objection against the 
instruction. Moreover, instructions 5 and 6 for plaintiff properly declare the law as 


to the value of the property at the time of the fire, and these instructions must be 
held to be not in conflict with instruction No. 7. 


[2] There is a charge of error in the giving of instruction No. 8 for plaintiff. 
The objection is that this instruction told the jury there was no evidence that plain- 
tiff had violated the provisions of the policy requiring an_exhibition of the remains 
of the damaged property at any time. The clause of the policy covering this require- 
ment is as follows: 

“The insured as often as required shall exhibit to any person designated by this 
company all that remains of any property herein described.” 

On this point defendant insists it selected a Mr. Burt and a Mr. Cobb to examine 
and inventory the property, under the terms of that clause of the policy. It is charged 
these men so selected were denied the privilege of examination and inventory, and 
therefore the instruction was wrong. 


In ruling.on the point urged, it is deemed necessary to go to the record for 
facts. The testimony shows that the fire occurred on February 11, 1921; that insur- 
ance companies other than defendant herein had existing policies upon the property; 
that there was a common adjuster for the insuring companies who, within a few 
days after the fire, requested and was granted the privilege of having the stock in- 
ventoried. It appears the adjuster selected for such purpose two men, a Mr. Saurain 
and a Mr. Perry, from St. Joseph wholesale houses, one from a shoe house and the 
other from a dry goods house. Plaintiff’s stock is shown to have been general. It 
is shown that these two men examined the remains of the insured property, inven- 
toried, valued, and listed it, and delivered such inventory to the common adjuster. 
It seems that a few days later there was a conference between said adjuster and 
plaintiff’s attorney, whereat defendant, being satisfied as to the value of the loss 
sustained, offered to pay a stipulated sum in settlement thereof, which offer was 
refused. 


Thereafter, on May 11, 1921, plaintiff requested an appraisement, and, in accord- 
ance with the terms of the policy, plaintiff named an appraiser and requested defend- 
ant to name one, but it appears there was no compliance with this request. The record 
shows this suit was instituted on September 14, 1921. In the spring of ‘1922, de- 
fendant requested and was granted the privilege of sending two men to look over 
the remains of the merchandise, viz., Mr. Burt and Mr. Cobb, but Mr. Burt only 
was produced as a witness by defendant. His testimony is that he visited the place 
of the fire, and, after some delay, was admitted inside the building; that he did 
nothing there to make an appraisement of the property, or to make notations; that 
he had no pencil or paper, but only went to see that the roof was off the building, 
that it was wet inside, and everything was heaped up and was topsy-turvy; that he 
remained in the building as long as necessary; that he was told he could survey 
the remains but should not touch anything; that he only went to see. 


It appears that no other request for, an exhibition was made by defendant, either 
before or after this visit. Upon this state of the evidence, we must hold the action 
of the court in giving instruction 8 was proper. Schusterman v. Ins. Co. (Mo. App.) 
253 S. W. 91, 95; Mercantile Co. v. Ins. Co., 129 Minn. 292, 152 N. W. 650; Brown 
v. Ins. Co., 197 Bo. App. 317, 327, 195 S. W. 62; Mathews c. Modern Woodmen, 
236 Mo. 326, 342, 139 S. W. 151, Ann. Cas. 1912D, 483; Still v. Ins, Co., 185 Mo. 
App. 550, 553, 172 S. W. 6285. 


It is charged the court erred in refusing defendant’s instruction C and substi- 
tuting therefor on the court’s own motion instruction J. As offered, instruction C 
is as follows: 

“The court instructs the jury that, if you believe from the evidence in this case 
that, at the time the offer to pay was made as shown by the evidence, the defendant 
and its agents had no knowledge of any fact that would cause said defendant or its 
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agents to believe that plaintiff had burned the property then the offer to; pay was 
not binding upon defendant and is no evidence of liability.” 

Instruction J strikes therefrom the clause, “and is no evidence of liability,” and 
reads as follows: 

“The court instructs the jury that, if you believe from the evidence in this case 
that, at the time the offer to pay was made as shown by the evidence, the defendant 
and its agents had no knowledge of any fact that would cause said defendant or its 
agents to believe that plaintiff had burned the property, then the offer to pay was not 
binding upon defendant.” 

On the former appeal in this case, we discussed this matter fully, and determined 
the question against defendant’s contention (Farber v. Ins. Co., 215 Mo. App. 564, 
256 S. W. 1079), and we need not repeat the ruling here. 

[3] Finally, it is contended that the court erred in refusing defendant’s instruc- 
tion E. This instruction sought to tell the jury that, if plaintiff kept merchandise 
in the warehouse on the west end of the lot mentioned in the evidence, and that the 
warehouse to the alley in the rear. There is no evidence of record tending to show 
Sixth street, and that the merchandise covered by the policy was moved, from time 
to time, from the storeroom to the warehouse and vice versa, they must find for 
defendant. 

We hold the instruction was improper, first, because not based upon evidence of 
record. It is not shown that any merchandise was kept by plaintiff in the ware- 
house. There is testimony which shows that plaintiff delivered goods through the 
warehouse to the alley In the rear. There is no evidence of record tending to show 
that at the time of the fire any merchandise was stored in said warehouse. The policy 
covered plaintiff’s stock only while located in ashingle roof frame building located 
at 1214 South Sixth street, and therefore did not cover any part of plaintiff’s stock 
except that in the premises so described. There being no showing that any of plain- 
tiff’s stock was kept in the said warehouse at the time of the fire, the refusal of de- 
fendant’s instruction E was proper. This ruling is not in conflict with State ex 
rel. v. Ellison, 269 No. 410, 199 S. W. 879. 

We find no reversible error of record, and the judgment is accordingly affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


SINGER v. HOME INS. CO. OF NO DD SAME v. QUEENS INS. CO. 
08.7 1,. 72. 
(Supreme Court of New Jersey. Dec. 9, 1926.) 
135 Atlantic Reporter 274. 

1. INSURANCE—COURT IS NOT DISPOSED TO PASS ON TITLE OF 
ASSURED POSSESSING AND USING PROPERTY UNDER CLAIM OF 
RIGHT. 

Where assured has possession and use of insured property under claim of right, 
the court is not disposed to pass on validity of his title. 


(For other cases see Insurance, Dec. Dig., § 865[3].) 


2. INSURANCE—CLAIM OF OWNERSHIP BY ASSURED. IN POSSES- 
SION, CLAIMING FULL TITLE UNDER BILLS OF SALE, IS DEEMED 
SOLE AND UNCONDITIONAL. J 
Where assured is in possession of insured property, claiming full title under bills 

of sale conveying title, his claim of ownership is deemed sole and unconditional. 


(For other cases see Insurance, Dec. Dig., § 282[1].) 


Actions by Leo Singer against the Home Insurance Company of America and 
against the Queens Insurance Company. Verdicts for plaintiff, and defendants ob- 
tained a rule to show cause. Rule discharged. J 

Argued May term, 1926, before the Chief Justice, and Trenchard and Min- 
turn, JJ. 

Louis Ogust, of New York City, for plaintiff. 

Arthur T. Vanderbilt, of Newark, for defendants. 5 uy 

Per Curtam. The case was tried before the court and a jury. The plaintiff 
brought the action on policies issued by defendant: insurance companies for loss by 
fire of fixtures and stock of merchandise, consisting of moving picture film. The 
jury returned verdicts against the defendants for the full amount of the policies, 
together with interest as follows: Against Queens Insurance Company, $2,167.67 ; 
against the Home Insurance Company, $5,961.09, being $4,335.34 on stock, and 
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$1,625.75 on fixtures. By stipulation, the amount recovered for fixtures is not in- 
volved in this rule to show cause. 

The plaintiff, before the fire, occupied his own building devoted to the business 
of buying and selling motion picture film; the film covered by the policies -was al- 
leged to have been bought from dealers in second-hand film and in the regular chan- 
nel of trade. The proofs of loss showed a loss on film of $16,692 against a total 
insurance of $6,000. 

The defense was that plaintiff was not the sole and unconditional owner and 
that he was guilty of false swearing. The defendant produced officials of certain well- 
known film producing companies, who testified that there was no legitimate second- 
hand film business; that the practice of their companies, and of the industry in gen- 
eral, was merely to lease film and never to sell it outright while fit for use; that when 
no longer usable, the film is deemed mutilated and sold for scrap; that their compa- 
nies produced film bearing a title of film included in the plaintiff’s inventory; that 
said film was copyrighted and never sold; that there are “pirates” in the business, 
who made and sold prints of leased copyrighted film. The film for which the plaintiff 
made claim, and which bore titles of film produced by witnesses’ companies, num- 
bered about 193 reels and was of a value of $1,220; plaintiff’s total claim was for 
2,636 reels of a value of $16,692. 

[1] The plaintiff produced evidence to the effect that there are hundreds of 
film producing and releasing companies; that some of them do not copyright their 
film; that there is a large business and hundreds of dealers in second-hand film; 
that film, copyrighted and otherwise, is bought and sold in open market; that film is 
sold outright by producing companies, and by their branch managers or agents, who 
have apparent authority to so sell it; that film is sold outright by storage, express, 
and railroad companies to satisfy lien claims for charges, and by the government 
for nonpayment of custom duties; that producing companies sell used film in un- 
mutilated condition to junk dealers, without restriction as to use. The insured 
claimed the entire title of all film in the inventory submitted in the proofs; he did not 
claim unqualified or undivided interest or an interest in common. The legal rule in 
this department of the law is settled that if assured has possession and use under a 
claim of right, the court is not disposed to pass upon the validity of the title. Rich- 
ards on Insurance, p. 337. 

|2] So, also, where the insured is in possession of property, claiming full title 
under bills of sale, conveying title, his claim is deemed sole and unconditional. Nor- 
ris v. Insurance Co. (N. J. Sup.) 123 A. 762; Savarese v. Ins. Co., 99 N. J. Law, 
435, 123 A. 763. 

[3] The first reason for the rule is that the court charged that a warranty of 
title made in good faith, does not of itself deprive the insured of his rights under 
the policy, even if he was not the unqualified owner. This was charged in reference 
to false swearing in representation of ownership made in proof of loss. The court 
elsewhere properly charged on the sole and unconditional ownership clause of the 
policy, and the matter was also adequately covered in the defendants’ seventh request, 
which was fully charged. 

[4] The third reason assigned is that the court refused to charge that if the as- 
sured overstated the value of the merchandise, in proof of loss, with intention that the 
defendant companies act in reliance therein, the verdict must be for the defendants. 
The court properly charged, in this respect, that there must be fraud to vitiate the 
plaintiff’s claim, and that the overvaluation in the proofs must be knowingly and in- 
tentionally made, in order to avoid the policies. . 

We have examined the remaining reasons urged in support of the rule and find 
them insubstantial. The rule will be discharged. 


MARTIN v. ORIENT INS. CO. . (No. 82.) 
(Supreme Court of New Jersey. Dec. 30, 1926.) 
135 Atlantic Reporter 464. 

1. INSURANCE—MISDESCRIBING HOUSE IN WHICH FURNITURE IN- 
SURED WAS LOCATED AS NO. 663-664 INSTEAD OF 663 DID NOT 
AVOID FIRE INSURANCE. POLICY. 

Misdescribing dwelling house in which furniture insured was located as 663-664 

Brookside, whereas. dwelling was on lot numbered 663 only, did not avoid fire in- 

surance policy, as property was sufficiently identified under misdescription. 


(For other cases see Insurance, Dec. Dig., § 165.) 
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_ Action by Richard Martin against the Orient Insurance Company. Verdict for 
plaintiff. On rule to show cause. Rule discharged. 
j ee October term, 1926; before the Chief Justice, and Trenchard and Min- 
urn, JJ. 

Arthur T. Vanderbilt, of Newark, for the rule. 

Charles E. Cook, of Asbury Park, opposed. 

Per Curtam. The action was tried before the court and jury in the Monmouth 
circuit, and a verdict was rendered for the plaintiff for $2,000. The action was 
brought to recover the face value of a fire insurance policy, originally covering house- 
hold furniture, in a dwelling situated in Asbury Park, and later, by a removal rider, 
ener to cover in the frame dwelling situated at 663-664 Brookside ave., West 

eal. 
The plaintiff's evidence was that he sent his wife to effect the change in the 
coverage, and that he was without the benefit of street numbers as to the new loca- 
tion; that his wife submitted the title deed of the premises to defendant’s agent; 
and that the agent copied the lot numbers 663 and 664 Brookside avenue on the re- 
moval rider; that the policy was then returned to plaintiff with transfer indorsed 
thereon, together with a check of 80 cents for returned premium. 

The defendant’s first point is that there was error in the refusal of the motions 
for a nonsuit and for a direction, on the ground of .a breach of warranty in the de- 
scription and the use of the premises containing the goods; the contention being that 
the coverage was actually in a frame dwelling, whereas the property destroyed was 
contained in a combined dwelling and dance hall. 

The jury were justified in finding under the evidence that on the lots 663-664 
Brookside avenue there were situated a dwelling and a dance hall, the latter having 
been built at a later date than the former; that the structures were separate, with 
independent roofs, and an 18 to 24 inch alley between them, and that the furniture 
insured was all contained in the dwelling. 

[1] Under this point the defendant also argues that there was a misdescription 
of location in that the rider described the furniture as contained in a dwelling house 
located on two lots, 663-664 Brookside avenue, whereas in fact the dwelling was on 
lot 663 only. The legal rule is settled that: 

“If the property is otherwise sufficiently identified, or, casting out what is false 
in the description, there is still enough left to clearly point out the place where the 
property is, a misdescription as to location will not avoid the policy.” 26 Cor. Jur. 
p. 164, § 203, and cases cited. ffl - 

The legal correctness of part of the charge is made the basis of the next point. 
The defendant set up as separate defense: (1) Breach of Warranty; (2) material 
misrepresentation; (3) fraudulent representation—all being directed to the description, 
use, and location of the property. 

[2] What was charged by the court in relation to alleged fraudulent representa- 
tions is criticized as not being correct in connection with the defense of breach of 
warranty. The defendant submitted various requests fully covering these three de- 
fenses, all of which were fully charged by the court. The contention therefore is 
manifestly without merit. : 

It is finally urged that the verdict is against the weight of the evidence on the 
question whether the structure containing the insured goods was a dwelling or a com- 
bined dwelling and dance hall. This contention obviously is disposed of by what has 
been stated with reference to the previous contentions, supplemented by the fact 
that the defendant offered no witnesses in support of the contention. 

The rule will be discharged. 


FRANKLIN FIRE INS. CO. v. MONTOYA, Er AL. 
STATE EX REL. FRANKLIN FIRE INS. CO,, er at. wv. SAME. 
(Nos. 3128, 3129.) 
(Supreme Court of New Mexico. Nov. 13, 1926.) 
(Syllabus by the Court.) 
(Syllabus by t urt. 

INSURANCE—STATUTE PROHIBITING. MORE THAN ONE AGENT OF 
FIRE INSURANCE COMPANY IN EACH TOWN VIOLATES DUE 
PROCESS AND SPECIAL PRIVILEGES CLAUSES (LAWS N. M. 1925, 
C. 135, § 69; CONST. U. S. AMENDS, 5, 14; CONST. N. M. ART 2, § 18, 
AND ARTICLE 4, § 26). 
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Section 69, c. 135, Laws 1925, prohibiting more than one agent of a fire.insurance 
company in each town, offends due process and special privileges clauses of Consti- 
tution. 

(For other cases see Insurance, Dec. Dig., § 4.) 


Appeal from District Court, Santa Fe County; Holloman, Judge. 

Suit for injunction by the Franklin Fire Insurance Company and for mandamus 
by the state, on the relation of the Franklin Fire Insurance Company and another, 
against Bonifacio Montoya and others, members of the State Corporation Commis- 
sion, and another. From judgments for defendants in both cases, plaintiffs appeal. 
Cases consolidated on appeal. Judgments reversed and causes remanded, with di- 
rections. 

E. R. Wright and C. J. Roberts, both of Santa Fe, for appellants. 

Fred E. Wilson, Atty. Gen., and Simms & Botts, of Albuquerque, for appellees. 

Watson, J. An application to the superintendent of insurance by Franklin Fire 
Insurance Company and Theodore N. Espe for the issuance of a license to Espe, as 
agent for said company in Santa Fe, having been refused on the ground that the 
company already had a licensed agent in Santa Fe, and an appeal to the state corpo- 
ration commission having failed, it was sought, by mandamus, to compel such issu- 
ance. The corporation commission threatening to cancel the company’s license to do 
business in the state because of such application, said company sought, by injunction, 
to prevent such cancellation. Relief in both cases having been denied in the district 
court, both were appealed. As the same facts and law are involved in both cases, 
they have been submitted and will be decided together. 

Chapter 135 of the Laws of 1925 is entitled: “An act relating to insurance and 
to codify the insurance laws of the state of New Mexico.” It was no doubt intended 
as a comprehensive code to regulate insurance companies, both foreign and domestic, 
in their dealings with the citizens of this state. Section 69, in so far as material 
to this inquiry, provides: 


“It shall be unlawful for any company licensed to transact an insurance business 
in the state of New Mexico to appoint more than one agent in any city, town or 
village for each kind of insurance that the said company is licensed to transact, 
with power to issue or countersign insurance contracts, or otherwise obligate the 
company, and the superintendent shall not issue more than one license in the name 
of an agent of any individual company in each city, town or village for each kind of 
insurance that the said company is licensed to transact. * * * 

“This section shall not apply to life insurance companies. 

“Any company or agent violating the spirit or intent of this section shall have 
its license suspended.” 

Appellants predicate their right to the relief of mandamus and of injunction upon 
the unconstitutionality of this section. Counsel for appellees, the state corporation 
commission and the superintendent of insurance, concede that if section 69 is uncon- 
stitutional, appellants are entitled to the relief. , 

It is contended that section 69 is in violation of the due process of law provisions 
of the Fifth and Fourteenth Amendments to the Constitution of the United States 
and of the similar provision (article 2, § 18), of the Constitution of this state, and 
that it is also-in violation of article 4, § 26, of the Constitution of New Mexico, pro- 
hibiting the legislative grant of special rights, franchises, privileges, immunities, or 
exemptions. Appellees defend the section as a valid exercise of the policy power to 
regulate fire insurance, as a business clothed with a public interest. 

Northwestern National Ins. -Co. et al. y. Fishback, 130 Wash. 490, 228 P. 516, 
36 A. L: R. 1507, is cited and relied upon by appellants, and js the only case directly 
in point which has been brought to our attention. The majority of the court in that 
case held that a similar provision in the Washington Code was not an attempt to 
regulate the insurance business, but merely an unwarranted restriction sought to be 
imposed upon the occupation of insurance agent; that while it might be conceded 
that the insurance business in general was clothed with such a public interest as to 
render it subject to reasonable regulation for the general welfare, it did not neces- 
sarily follow that the insurance agency business, considered separately, was not a 
strictly private business. It was held, therefore, that the section there in question, 
if permitted to stand, would deprive citizens of the state, without due ervceee of law, 
of their right to engage in a cate calling, and to enter into lawful contracts for 
their services, and would, at the same time, secure to other citizens of the state special 
privileges not inuring equally to all. 





474 The Insurance Law Journal, Vol. 68 [Mar., 1927 


The dissenting opinion of Parker, J., representing the views of the minority, 
considers that no constitutional rights of the citizen there applying for the license 
were involved. It takes the view that the provision in question is a reasonable regu- 
lation of insurance companies for the public welfare, and that any incidental privi- 
lege to one citizen, and limitation of the right of another, resulting. therefrom, is 
aocrenenaential. This is, in substance, the position taken by the appellees in the case 
at bar. 

In German Alliance Ins. Co. v. Lewis, 233 U. S. 291, 34 S. Ct. 612, 58 L. Ed. 
1011, L. R. A. 1915C, 1189, the Supreme Court of the United States held that the 
States, in the exercise of the police power, may regulate their rates. It was there 
pointed out that such business might be, and had been, regulated as to its dividends, 
* its investments, from an extent of its policies by prohibiting discriminations, and 
rebates, and by limiting its risks. Such regulations, perhaps, do not exhaust the 
police power ; but no case has been brought to our attention holding that the insurance 
agency business, as such, is subject to regulation. We are not called upon to decide 
whether it is or is not. It is sufficient to say that it is an ordinary business, familiar 
in every community. Hardly any fire insurance agent contents himself with the 
representation of one insurer. The larger ones represent many. An agency contract 
is valuable property, and the right to enter into such a contract, and to engage in 
that business, is a valuable right. If, by law, those persons entrenched in the business 
with agency contracts are secured from competition, they have been granted a special 
privilege not enjoyed by other citizens not so entrenched. It may be conceded for 
the purposes of this case that constitutional provisions intended to preserve the rights 
of individual citizens may sometimes be forced to yield to the public welfare. It 
should first appear, however, that it is the public welfare which is involved, rather 
than the interests of a favored few. 

A reading of chapter 135 discloses no reasonable connection between the scheme 
of regulating the business of fire insurance therein developed and the restriction in 
question. Many provisions are therein contained in the interest of the insured public. 
For the enforcement of these provisions, wide visitorial and supervisory powers 
are given to the superintendent of insurance. These powers seem to be ample for 
the enforcement of the provisions. As to the conduct of the business of fire insurance 
agencies, there are no regulations; no records are required to be kept by them, and 
no reports made. It seems to be contemplated that the insurance department of the 
state is to deal directly with the insurance companies. So we are not impressed with 
the soundness of appellees’ argument that the regulation of fire insurance companies 
is made easier and less expensive by the provision that each company shall have but 
one representative in a town. ; : 

It is true that certain practices by insurance agents are prohibited under penalties 
and forfeiture of license. Most of these provisions relate, it appears, especially to 
life insurance. We find no restrictions upon the conduct of. fire ‘insurance agents 
seeming reasonable to require visitation and supervision of them, and we find nothing 
in the statute to satisfy us that the Legislature intended to establish any such control 
over them. In the dissenting opinion in the Washington case, it is pointed out that 
their statute requires the agent to keep a complete record of all transactions. Such 
a provision furnishes some ground for arguing that the Legislature considered either 
that such record would aid in the supervision of the fire insurance business or that 
the agency business required supervision. We have no such provision here. 

It is urged by counsel for appellees that there is a strong presumption in favor of 
the constitutionality of the statute, and that the reasonableness of a police regulation 
is a question, in the first instance, for legislative decision, and that, the Legislature 
having adopted such a regulation, there is a presumption in favor of its reasonable- 
ness. Before these principles can operate, however, it should appear that the 
Legislature regarded the restriction as a reasonable police regulation. There are 
many provisions of chapter 135 the purpose of which is manifest. They contribute 
to and facilitate state supervision of corporations authorized to make insurance 
contracts with citizens of New Mexico. Wherein section 69 contributes to such gen- 
eral purpose does not appear from the act itself, is not satisfactorily shown in 
argument, and has not been discovered by us. It stands alone, apparently expressing 
legislative intent to deprive some persons of property without due process and = 
grant special privileges to others. No other purpose appears. No other substantia 
result follows. Not regarding it as an attempt to exercise the police power, we are 
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not called upon to consider the extent of such power, nor the extent to which, when 
invoked, it will prevail over the constitutional limitations in question. 

The argument of counsel have taken a much wider range than here indicated. The 
conclusion we have reached, for the reasons stated and upon the authority of North- 
western National Ins. Co. et al. v. Fishback, supra, makes it unnecessary to consider 
the other interesting and ably presented points. 

Holding that section 69 is unconstitutional in its present connection, it follows that 
the court erred in both of the cases, and that both judgments should be reversed 
and the causes remanded, with directions in cause No. 3129 to grant peremptory writ 
of mandamus, and in cause No. 3128 to grant permanent injunction; and it is so 
ordered. 

Parker, C. J., and Bickley, J., concur. 


COMMERCIAL MUT. FIRE INS. CO. OF GREENE COUNTY et at. v. 
CRAWFORD ert AL. 
(Supreme Court, Appellate Division, Third Department. January 5, 1927.) 
219 New York Supplement 103. 
1. INSURANCE—FIRE POLICIES IN NAME OF ONE TENANT BY EN- 
TIRETY HELD VOID UNDER PROVISIONS REQUIRING SOLE OWN- 
ERSHIP, THOUGH INSURERS MADE NO INQUIRY. 


Where tenant by entirety took fire policies in his own name, without discolseing 
wife’s interest therein, policies were void under provision requiring insured to be 
unconditional and sole owner, notwithstanding insurers’ failure to inquire as to in- 
sured’s interest. 


(For other case, see Insurance, Dec. Dig. § 282 [5]). 


2. INSURANCE—PAYMENT TO MORTGAGEE BY INSURERS, ASSERT- 
ING INVALIDITY OF POLICIES AS TO INSURED AND DEMANDING 
SUBROGATION, HELD NOT WAIVER OF INVALIDITY OF POLICIES. 
Where insurers, who paid mortgagee under mortgagee clause, constantly asserted 

that policies were void as to insured because of breach of warranty as to sole owner- 

ship, and accompanied payment with demand for subrogation under policies, they did 

not waive any invalidity of policies. 

(For other cases, see Insurance, Dec. Dig. § 399). 


3. INSURANCE—INSURERS’ EXAMINATION OF INSURED UNDER 
OATH HELD NOT ALONE TO SHOW WAIVER OF INVALIDITY OF 
FIRE POLICIES. 

That insured was examined under oath by insurers held not alone to show 
that examination was under fire policy provisions, so as to waive any invalidity of 
policies because of breach of warranty of sole ownership. 

(For other cases, see Insurance, Dec. Dig. § 665 [8]). 


Appeal from Trial and Special Term, Delaware County. 

Action by the Commercial Mutual Fire Insurance Company of Greene County 
and others against John W. Crawford and others. From a judgment on a decision 
of the court dismissing the complaint after a trial before the court without a jury, 
plaintiffs appeal. Reversed on the law and facts, and new trial granted. 


Argued before Cochrane, P. J., and Van Kirk, Hinman, McCann, and Davis, JJ. 

William Rooney, of Ballston Spa, for appellants. 

Samuel H. Fancher, of Walton, for respondents John W. Crawford and Mar- 
garet Crawford. 

Cocurane, P. J. The appellants, four insurance companies, issued their policies 
of fire insurance to the respondent, John W. Crawford, insuring his interest in a 
house and barn on premises in Delaware county. The policies were in standard form, 
and each contained a standard mortgagee clause in favor of the defendant the Fed- 
eral Lank Bank of Springfield, which had a mortgage on the premises in question. 
The policies when issued were delivered to the said Crawford and by him to the 
said mortgagee pursuant to the requirements of the mortgage. Each policy contained 
this provision. 

“This entire policy shall be void unless otherwise provided by agreement in 
writing added hereto (a) if the interest of the insured be other than unconditional 
and sole ownership.” 
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It is undisputed that the insured did not have the unconditional and sole owner- 
ship. He and Margaret Crawford, his wife, were tenants by the entirety in respect 
to the insured property. A loss by fire having occurred, the appellant companies paid 
the same to the mortgagee, and, claiming that the policies were void as to the insured 
owner because of the above-quoted provision, demanded of the mortgagee subrogation 
of its mortgage to the extent of the payments made. This demand was made pursuant 
te provisions both in the policies and in the mortgagee clauses, to the effect as follows: 

“Whenever this company shall pay the mortgagee (or trustee) any sum for 
loss or damage under this policy and shall claim that as to the mortgagor or owner 
no liability therefor existed, this company shall to the extent of such payment be 
thereupon legally subrogated to all the rights of the party to whom such payment 
shall be made under all securities held as collateral to the mortgage debt.” 

The mortgagee refused to execute assignments subrogating the appellants to its 
interest in the mortgage, and the appellants thereupon brought this action, seeking 
subrogation as to the mortgagee to the extent of the payments made to it, and 
seeking to have the policies declarer void as to the insured owner and for judgment of 
foreclosure under the mortgage; the full amount thereof having become due. 

No formal application for the policies was made by the insured. He conducted 
his negotiations therefor by letters to one Pond, a local agent representing all the 
appellants. He did not in his communications disclose to Pond the interest of his 
wife in the premises in question, and the respondents do not so contend. In his 
correspondence with Pond he used throughout the singular pronoun, referring to 
himself as owner of the property, except that in a postscript to one of his letters 
he said: “This to run one year, then we will get it all in one place.” This evidently 
included himself and Pond, to whom he was writing, and referred to a statement 
previously made in the letter that another company had a policy which would expire 
in about a year, the writer having said in the letter: 

“That policy expires in about a year, and my idea is to get $2,500 additional on 
house and $2,500 on barn until their policy expires, and then if it is more satisfactory 
could put it all in one place.” 

That Pond understood the word “we” to refer to himself and Crawford the 
writer of the letter seems clear from his response thereto, wherein he wrote: 

“Should you care to have me take care of the rest of the insurance at any 
time I would be very glad to do so?’ 

[1] The respondents contend that the insurers are estopped from relying on 
the incorrectness of the policy in respect to ownership, because they made no inquiry 
in respect to the title and were satisfied to issue the policies without making such 
inquiry. It has been held that an applicant for insurance is not bound to disclose the 
nature or the extent of his interest unless requested so to do. Cross v. National 
Fire Insurance Company, 132 N. Y. 133, 30 N. E. 390; Clark v. Manufacturers’ 
Insurance Company, 8 How. 235, 12 L. Ed. 1061. That rule, however, has no appli- 
cation in respect to the existence or nonexistence of a fact which the policy itself 
as in this case declares shall render it void. In Richards on Insurance Law (3d 
Ed.) p. 339, it said: 

“Though no extraneous representation be asked for by the insurer, or be made 
by the assured regarding his niterest, he must nevertheless see to it that the express 
warranties of the policy in regard to sole and unconditional ownership are fulfilled. 
This is beyond peradventure the sound rule.” 

The author goes on to say that, by an extraordinarily liberal construction several 
courts have held otherwise, but we think the rule in this state is as above stated. 
Ln Lasher v. St. Joheph Fire & Marine Insurance Company, 86 N. Y. 423, the court 
ream with approval from Mers v. Franklin Insurance Company, 68 Mo. 127, as 

ollows: 

“But when a disclosure of the true interest of the assured, if the same is not 
absolute, is required to be made by a condition of the policy, such interest must be 
stated to the company, or the policy will be void. The acceptance of a policy con- 
taining the condition under consideration, without any representation as to title or 
any statement of the specific interest of the assured, amounts to a declaration on the 
part of the assured that his interest is an absolute one.” 

And the court added: : 

“We think these views contain a true exposition of the law applicable to this 
case.” 

In Skinner v. Norman, 165 N. Y. 565, 59 N. E. 309, 80 Am. St. Rep. 776, the 
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court held that the agent of the company had agreed to make the necessary inquiry 
as to ownership, the representative of the one aplying for the insurance not having 
the necessary knowledge, but Judge Cullen stated the rule as follows: 

“It is the duty of such applicant to comply with the conditions of the policy 
and to give the information requisite for its validity. The company may rely on the 
presumption that the insured has stated all the material facts and as a rule is not 
bound to make inquiries.’ 

In Cooley’s Briefs on the Law of Insurance, vol. 2, p. 1330, it is said: 

“Though questioned in some cases, it seems to be a well-established rule that, 
if the policy contains the condition that, if the interest of the insured is other than 
sole and unconditional ownership, it must be expressed in the policy, such condition 
if unqualified by a disclosure, amounts to a warranty that the interest of the insured 
is sole and unconditional.” 

See, also, Matthie v. The Globe Fire Insurance Company, 174 N. Y, 489, 67 
N. E. 57; Weed v. London & Lancashire Fire Insurance Company, 116 N. Y. 106, 
22 N. E. 229; Ordway v. Chace, 57 N. J. Eq. 478, 42 A. 149. The reason for this 
rule is that the insured is informed by the very terms of his policy that it is valid 
only in case that he is the sole and unconditional owner. That is his contract, and if such 
is not the fact, his policy plainly tells him that it is his duty to make the necessary 
disclosure. 

[2] The respondents further contend that, if the policies were void at their in- . 
ception, the mortgagee clauses were also void, and that payment by the insurers to 
the mortgagee operated as a waiver of the invalidity of the policies. The answer to 
that argument is that the companies, while acknowledging their liability to the mort- 
gagee, constantly asserted that the policies were void as to the insured owner. They 
accompanied their payment to the mortgagee with the demand for subrogation. A 
party entitled to a right does not waive it when he asserts and seeks the means of 
enforcing the same. That is what the companies did in this case. It is to be ob- 
served that the companies demanded subrogation in this case, not by reason of any 
principles of equity, but by virtue of the express provisions of their contract as above 
set forth, which gave them the right to subrogation on payment to the mortgagee. 
[In Ordway v. Chace, 57 N. J. Eq. 478, 42 A. 149, a case very similar to this, where 
the policy was void in its inception, but where there was also a mortgagee clause 
similar to the one here, it was said by Vice Chancellor Pitney: 

“If, then, the policy was void as to Chace or Mrs, Engert, the then owner of the 
premises, it is clear that the insurance company’s right of subrogation must prevail. 
Hare v. Headley (54 N. J. Eq.) 9 Dick. Ch. Rep 545 (35 A. 445).” 

In Jammal v. Girard Fire & Marine Insurance Company, 210 App. Div. 145, 
205 N. Y. S. 561, it was conceded that the mortgagee was entitled to recover, although 
the policy was held void as to the insured owner for precisely the same reason that 
these policies in question are void. 

[3] Finally the respondents urge that the companies waived the invalidity of 
the policies because with knowledge of the facts they examined the insured owner 
under oath. and cite the case of Titus v. Glens Falls Insurance Company, 81 N. Y. 
410, 418, as an authority to that effect. The evidence before us does not disclose that 
any examination was had under the terms and provisions of the policies at the instance 
of the appellants. It appears incidentally that the insured owner was examined under 
oath, but the circumstances of such examination were not disclosed. It cannot be 
inferred from the evidence that any examination was had at the instance of the 
appellants. It may have been in some proceeding entirely remote and unrelated to 
the insurance policies. The appellants contend that waiver was not pleaded and that 
it is a matter of affirmative defense. Grant v. Pratt & Lambert, 87 App. Div. 490, 
84 N. Y. S. 983. We need not now consider that proposition. 

It follows from what has been said that the judgment should be reversed on 
the law and facts and a new trial granted, with costs to the appellants to abide the 


event. The court disapproves of the findings of fact numbered 11, 12, 16, and 17. 
All concur. 


ta so v. PHOENIX ASSUR. CO., LIMITED. (No. 582.) 
(Supreme Court of North Carolina. Dec. 31, 1926.) 
136 Southeastern Reporter 117 
1, INSURANCE—DENIAL OF LIABILITY OR REFUSAL TO PAY LOSS 


IS NOT WAIVER OF PROVISION LIMITING TIME FOR COMMENC- 
ING ACTION. 
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Neither denial of liability by insurer nor refusal to pay loss is waiver of pro- 
vision in policy limiting time within which action must be commenced. 
(For other cases, see Insurance, Dec. Dig. § 623[4].) 


2. INSURANCE—ACTION ON POLICY, COMMENCED AFTER EXPIRA- 
aac TIME PROVIDED IN POLICY, HELD PROPERLY DIS- 
Action on policy, commenced after expiration of period provided in policy, held 

properly dismissed. in absence of allegation and proof of waiver or estoppel pre- 

cluding such defense. 
(For other cases, see Insurance, Dec. Dig. § 622 [1]). 


Appeal from Superior Court, Greham County; Oglesby, Judge. 

Action by I. M. Welch against the Phoenix Assurance Company, Limited. 
Judgment dismissing the action, and plaintiff appeals. Affirmed. 

R. L. Phillips, of Robbinsville, for appellant. 

Merrimon, Adams & Adams, of Asheville, for appellee. 

Per CurtaM. The policy on which plaintiff seeks to recover is a standard fire 
insurance policy of the state of North Carolina. C. S. §§ 6436, 6437. It is dated 
November 6, 1924, and insures plaintiff and another, as their respective interests may 
appear, for the term of one year, against loss and damage by fire to property de- 
scribed therein. The policy contains the following clause: 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity, unless the insured shall have complied with 
all the requirements of this policy, nor unless commenced within twelve months next 
aiter the fire.” ° 

Plaintiff’s evidence tended to show that the property covered by the policy was 
destroyed by fire in November, 1924, after the issuance of the policy; this action was 
commenced on March 16, 1926. The judgment dismissing the action is sustained upon 
the authority of Tatham v. Insurance Co., 181 N. C. 434, 107 S. E. 450. 

[1] Plaintiff’s contention that defendant had waived the provision in the policy 
limiting the time within which an action must be commenced cannot be sustained. 
Neither denial of liability nor refusal to pay the loss is a waiver of this provision. 
26 C. J. 481, § 676. There is no evidence of any intent on the part of defendant not 
to rely upon this provision, or of any conduct on its part which caused plaintiff to 
delay bringing his action. 

2] There are other grounds upon which the judgment may well be sustained. 
Failure of plaintiff, however, to commence the action within twelve months next after 
the fire, without allegation and proof of waiver or estoppel precluding this defense, 
is sufficient. The decisions of this court are all to this effect. Beard v. Sovereign 
Lodge, 184 N. C. 154, 113 S. E. 661, and cases cited in the opinion by Adams, J. 

The judgment is affirmed. 


CORSICANA WAREHOUSE CO. v. NORTH RIVER INS. CO. 
(No. 680-4582.) 
(Commission of Appeals of Texas, Section B. Nov. 17, 1926.) 
288 Southwestern Reporter 137. 

2. INSURANCE—AGREEMENT BY INSURED TO ACCEPT LESS SUM 
THAN AMOUNT CLAIMED IN SATISFACTION OF FIRE LOSS 
CONSTITUTED NEW CONTRACT BINDING ON INSURER. 
Agreement by insured with adjuster to accept sum tendered in satisfaction of its 

claim, whereby insured relinquished right to demand greater sum, was based on valid 

consideration, and constituted new contract obligating insurer to pay fire loss in 
accordance with terms of settlement. 
(For other cases, see Insurance, Dec. Dig. § 579.) 


3. INSURANCE—ADJUSTMENT OF. LOSS UNDER FIRE INSURANCE 
POLICY CREATES NEW CONTRACT ON WHICH ACTION FOR 
RECOVERY OF LOSS IS BASED (REV. ST. 1925, ART. 5065). 

When adjustment of fire loss has been fuflly completed and agreed to, new con- 
tract' arises to pay amount of adjustment, and action for recovery of adjusted loss 
is suit, not on policy, but on new contract, in view of Rev. St. 1925, art. 5065. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

Error to Court of Civil Appeals of Third Supreme Judicial District. 

Suit by the Corsicana Warehouse Company against the North River Insurance 
Company. Judgment by the district court for plaintiff was reformed by the Court 
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of Civil Appeals (281 S. W. 217), and plaintiff brings error. Judgment of the Court 
of Civil Appeals reversed, and judgment of the district court affirmed. 

Richard & A. P. Mays, of Corsicana, for plaintiff in error. 

‘ Thompson, Knight, Baker & Harris, of Dallas, for defendant in: error. 

Suort, J. The opinion of the Court of Civil Appeals in this case is to be found 
in 281 S. W. 217. It is a suit originally filed in the district court of Navarro county 
by the Corsicana Warehouse Company, upon a policy of fire insurance for $4,000, 
executed by the North River Insurance Company, covering a cotton warehouse in 
Corsicana. The case was tried by the court, and judgment was rendered for plaintiff 
in error for the full amount of the policy . The purpose o the suit was to enforce 
against defendant in error, not only liability upon the insurance policy but upon a 
written contract of settlement of the loss and damage sustained thereunder for the 
sum of $4,000. Upon the trial, the district court awarded judgment in favor of 
plaintiff in error for the sum of $4,190 being the principal of the policy and the 
accrued interest. Findings of fact and conclusions of law were filed by the trial 
judge, which were not excepted to by the defendant in error, nor are there any 
assignments by defendant in error attacking the findings of fact as being without 
support in evidence. The Court of Civil Appeals reformed the judgment of the trial 
court by reducing the recovery to $1,135.98 with interest from October 20, 1922, and 
otherwise affirmed the judgment of the trial court, and writ of error has been granted 
by the Supreme Court and submitted to this section of the Commission for disposition. 

The defendant in error defended in the lower courts upon the ground: that the 
evidence conclusively shows that it was entitled to have the policy corrected on the 
ground of mutual mistake, and to have attached thereto a rider known as “distribu- 
tion average clause,” which would make the liability under the policy and the loss 
sustained amount to $1,135.98; and also upon the ground that no recovery could be 
had because there was no proof of loss as required by the policy. The property 
destroyed by the fire consisted of a warehouse containing five compartments separated 
by brick walls, the whole being a one-story brick building about 250 feet square. 
There was no difference in the value of the separate compartments, except that each 
of the end compartments was charged with the entire outer wall and one-half of the 
partition wall, whereas the interior compartments were each charged with one-half of 
the partition wall on either side, amounting to one partition wall chargeable to each in- 
terior compartment as against a wall and one-half charged to the end compartments. 
Under the rules of the state fire insurance commission, the building came within a 
classification which required that blanket policies written thereon should contain 
what is denominated the “distribution average clause,” the effect of which was that 
the total amount insured by the policy should be distributed among the several divi- 
sions of the building in the proportion that the value of each division thereof should 
bear to the aggregate value of the entire subject insured. At the time of the fire, 
plaintiff in error held altogether $12,000 insurance on the property, which was dis- 
tributed between four companies, including defendant in error; the other policies being 
one for $4,000 and two for $2,000 each. Each of the other policies had attached to 
it a rider containing the distribution clause, but no such rider was attached to the 
policy in suit. The distribution average clause above mention is as follows: 

“It is understood and agreed that the amount insured by this policy shall attach 
in or on each building or division thereof in such proportion of the amount insured 
that the value in or on each building or division thereof bears to the aggregate value 
of the subject insured.” 

Each of these policies, under the facts of this case, is what is known as a blanket 
policy, which is one covering under one item buildings separated by fire walls. 

The findings of fact and conclusions of law filed by the trial judge are copied 
in the opinion of the Court of Civil Appeals, but, in the view we take of the question 
discussed by us, these findings of fact become immaterial. The fire occurred on 
October 13, 1922, and thereafter one Code, a representative of the Bates Adjustment 
Company, went to Corsicana for the purpose of adjusting the loss. He represented 
each of the four companies involved. The fire did considerable damage to one of 
the end compartments and a small damage to the adjoining one. The parties each 
had a contractor to estimate the damage. The plaintiff in error contended that it 
had been damaged by the fire to the extent of $10,590, that being the amount estimated 
by the contractor employed by the plaintiff in error. The defendant in error em- 
ployed another contractor, who placed the damage at $7,896, but the loss was finally 
adjusted at $6,271.96. The court found the value of the entire building to be $60,000, 
and the total amount recoverable in any event under the three concurrent policies was 
$2,271.96. There was a conflict in the testimony by the adjuster on the one side and 
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the president and manager of plaintiff in error on the other as to whether the ad- 
juster agreed that defendant in error would pay the full amount of its policy. The 
trial court found the agreement was made as plaintift in error contends. The Court 
of Civil Appeals found that this agreement was without consideration. The $2,271.96 
was paid by the other companies, and, upon the trial, the defendant in error accepted 
as true all the facts and took advantage of all the information furnished by the 
adjuster except the agreement made by the adjuster that the defendant in error should 
pay, as a part of the loss agreed upon as having been sustained the sum of $4,000, 
contending that it was entitled to have the policy corrected on the ground of mutual 
mistake, and that its part of the loss was as found by the Court of Civil Appeals. 
The Court of Civil Appeals finds with reference to the proof of loss that this was 
waived by the defendant in error, and the testimony is ample to support this finding, 
and hence this contention passes out of the case. We also think that the other con- 
tention is not material to the decision of the case; that is to say that the evidence 
shows that the defendant in error was entitled to have the policy corrected on the 
ground of mutual mistake and to have attached thereto a rider known as the distribu- 
tion average clause which would make the liability under the policy and the loss sus- 
tained amount to $1,135.98, for reasons which we will discuss. 

[1] The seventh and eighth assignments of error in the application for the writ 
of error challenge the correctness of the opinion of the Court of Civil Appeals in 
holding that the contract of settlement, which was in writing, duly signed, whereby 
a settlement was effected of the controversy was without consideration, both of which 
assignments of error we sustain upon the ground that there was a conflict in the 
testimony on this subject, and, the trial having been to the court and a judgment 
having been rendered in favor of plaintiff in error for the full amount claimed under 
and by virtue of the terms of settlement, and there having been no objection filed to 
the judgment upon this ground, it is presumed that the trial judge found that a 
contract of settlement was duly written, signed, and delivered, whereby a new con- 
tract was made between the parties, thereby superseding the old contract, whatever 
it may have been, and the rights of the parties were fixed in accordance with the 
terms of this new contract. There was evidence upon which the trial judge could 
base his finding of fact that there was a consideration for the agreed settlement, the 
tenor of which was that the damage sustained by the plaintiff in error was in excess 
of that finally agreed on as a basis of settlement, and that the agent of the defendant 
in error represented to the plaintiff in error that the total amount collectible, irre- 
spective of the damage sustained, was $6,271.96, of which defendant in error would 
pay $4,000. There was also testimony upon which the trial court could have based 
its finding of fact that these representations so made by the agent were in fact un- 
true, but that the plaintiff in error agreed to forego its right to recover from the 
insurance companies a greater amount under all of said policies as well as to avoid 
the expense and delay of a lawsuit. The testimony is also sufficient to base the find- 
ing of the trial judge that this agreement, made between the plaintiff in error and the 
agent of all the insurance companies, embraced one proposition, and related to each 
and all of the insurance companies, to the effect that, if the plaintiff in error would 
agree to accept $6,271.96, this amount would be paid by the four companies, and of 
this amount the defendant in error would pay $4,000. Furthermore, the record is 
sufficient to justify the finding of fact by the trial judge that, though the plaintiff in 
error contended its loss had been much greater than that to which it finally agreed 
it was, it believed that it could obviate a lawsuit and get the money without delay, 
and therefore it relinquished its claim of a larger loss, and accepted a smaller one, 
upon the faith of the false representations made to it by the agent of the insurance 
companies that, irrespective of the damage sustained, the plaintiff in error could only 
recover this amount, but that, if it would accept this amount, the defendant in error 
would pay $4,000 of it. The supplemental petition of the plaintiff in error contains 

ion: ‘ - 
mn aie ierendant sent its agent and representative to Corsicana with full power 
to adjust and settle said loss sustained by plaintiff under the terms of the policy 
contract, made and entered into between plaintiff and said defendant. That defendant's 
said agent took expert testimony as to the amount of said loss, and plaintiff = 
likewise, and later plaintiff, through its representatives, and defendant, through 
its representative, adjusted said loss, and the amount thereof was agreed — 
and the liability of defendant to plaintiff was agreed on as being $4,000, the 
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amount of said policy. That said adjustment and settlement was in writing, being 
written by the agent and representative of defendant as well as other insurance 
companies, and at his instance, plaintiff signed said agreement of settlement, which 
was retained by the agent, which is now or should be in the possession of the 
defendant, and defendant is now notified to produce said writing upon the trial of 
the case, otherwise secondary evidence will be offered as to its contents.” 

This written agreement was not produced and its contents were proven and 
accepted as having been proven upon the trial, and the agent of the insurance com- 
panies denied its execution and delivery. Since the Court of Civil Appeals, in its 
opinion, has held that this agreement was without any consideration, we embrace in 
this opinion the following testimony taken from the record on the subject: 
wn Mr. Guy M. Gibson, president of plaintiff in error, testified in its behalf as 

ollows: 

“A gentleman, representing himself as being an adjuster for the insurance com- 
panies involved came to Corsicana to adjust the loss, including that of defendant in 
error, the North River Insurance Company. The adjuster and Kenner came to my 
office. We had been after the local agent for several weeks to get him to come down, 
which he finally did. When he came to my office he said he was authorized to adjust 
the loss and wanted to know if I was authorized to go into the adjustment matter 
with him, and I told him I was. -He called for the policies, and Kenner produced 
them, and we looked them over, and we discussed the loss. I had some builders to 
figure on the loss we had, and he had some parties to figure on the loss for the insur- 
ance companies. We compared notes, and I was higher than he was, and he finally 
took my policies and he said, ‘Mr. Gibson, you can’t contend for this; you can collect 
$4,000 from the North River Company, and so much on this policy, and so much on 
this policy, and all I can do for you is sixty hundred odd dollars on all the policies, 
because that is all you can collect.’ I finally said, ‘All right, if that’s the case I guess 
I better accept it’; and he made his figures in conformity with what he said, and I 
signed it as president of the warehouse company, and I thought it was settled. The 
adjuster admitted that the liability of the defendant in error was $4,000. The adjuster 
(Cole) prepared the statement for the settlement himself; he did the writing, as 
representing the insurance companies. He said he would send me the checks in con- 
formity with the agreement. In pursuance of that agreement, the other companies 
paid the warehouse company, but defendant in error failed to do so. The adjuster 
got impatient with me for insisting for a lot more than he said we could collect 
under the policies. He said, ‘Here’s your policies, and that’s all you can collect— 
so much under this one, and so much under this one, and so much under this one, 
and $4,000 under the North River policy, and there is no use haggling about it. 
Why not adjust it this way?’ I said, ‘All right, sir, sign her up’; and he said, ‘T 
want you to do the signing; I want you to accept this’; and I just signed up. It was 
a long piece of work, and we wanted to get through. I know he said he was author- 
ized to make a settlement, and I thought he was settling it, and I thought the loss 
was settled, and he just said to me, ‘Now, I make my report to these companies; the 
general agents who sent me out, and these various companies will send you checks in 
conformity with my reports’; and I expected the checks to come instead of a lawsuit. 
I never saw the adjuster any more. I expect we were dealing with the adjuster 
about an hour in closing up the settlement. I don’t recall all the figures on the piece 
pf paper I signed up with Cole, but on one side was a list of the policies and the 
liability under the policies; that is, the collectible amount of the policies, added up, 
and on the other side we had the adjustment—the loss we had sustained. I was con- 
tending for so much, and he finally said that we couldn’t get it anyway, because that 
is all you can collect-under your policies—so much under this one, and so much under 
this one, and so much under this one, and $4,000 from the North River Company— 
it hasn’t got the distribution average clause in it, and you ought to collect the full 
amount, the face of the policy, because there is the contract, and that makes a total 
of $6,200 and some odd dollars; and he said: ‘Will you accept this for the warehouse 
company?’ and I told him, ‘Yes; if that’s the best we can do’; and he pushed over 
the paper to me with those figures on it, and I signed it ‘Corsicana Warehouse Com- 
pany,’ by myself as president, and I handed it back to him. He asked me to sign it 
officially. I have never seen it since that time. I didn’t say that the paper Cole 
handed me to sign had figures on both sides of the sheet. It had a list of the policies 
over here, and what we could collect over here; a list of the policies over here, and 
our loss here, and the loss was greater than the amount we could recover from the 
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insurance companies. Based on the -total liability of the insurance companies, and 
our loss, there was a discrepancy between those figures. Cole said that those policies 
that had the distribution average clause in them carried so much insurance on each 
of the compartments, and that we could collect only the proportionate part of a com- 
partment which suffered loss under the policies containing the, distribution average 
clause, and that the policy that did not have that distribution average clause in it we 
could collect the full amount, and consequently we could rely on $4,000 for those 
two damaged compartments under the North River policy. ‘You can collect, Mr. 
Gibson, only this $6,271.96 from these policies, and there is no good of us going into 
any further loss, because this is all the warehouse company can recover.’ I have 
looked through all the papers exhibited here on the trial by the insurance company, 
but I don’t find among them the written contract of settlement which I signed.” 

W. R. Kenner, general manager of the plaintiff in error, testified as follows: 

“That he went with Cole, the adjuster, to Gibson’s office, and they figured there, 
and Gibson wanted more money than Cole wanted to give us, and Cole finally said: 
‘What’s the use of wanting more money? If I gave you $7,000, it wouldn’t mean 
anything, because this is all that the policies call for.’ And they finally agreed, and 
Cole undoubtedly gave Mr. Gibson a piece of paper, and Mr. Gibson signed it. Cole 
figured out the amount due by each company, and apportioned it among them. He 
apportioned oe as being due by te North River Insurance Company. He handed 
a paper to Mr. Gibson to sign for the warehouse company, which he did at his desk, 
and returned it to Cole. During the settlement talk, Cole mentioned the distribution 
average clause in the other policies, and he said we had to settle with the other in- 
surance companies on that basis. I saw‘Cole’s figures. I know we had four policies, 
two for $4,000 each and two for $2,000 each, making $12,000, and we were contend- 
ing for that amount of money. Cole told us that with the application of that dis- 
tribution clause on the other three policies we could only successfully contend for 
$6,271.96. Mr. Gibson thought we ought to have more than that, and then he said 
if that’s all the policies called for and that’s all he could get, he might as well sign 
Cole’s paper and quit, which he did. We finally agreed on a settlement as shown 
in the paper that was finally signed, and if you can get hold of that paper, you will 
know what we agreed on. Cole said there was no use asking for more than $6,271.96. 
The piece of paper that was signed came out of Cole’s hands. Mr. Gibson put his 
name on it for the warehouse company; and the paper was this long (indicating), 
pnd had figures on it. I settled some cotton damage with Cole, but that was not 
for the warehouse company; people who had cotton stored there could get it in- 
sured. Cole was here off and on for three or four days adjusting the cotton loss 
and the loss on the building. Cole had the four policies right before him‘in Gibson’s 
office when they were settling the matter.” 

[2] It will thus be seen that, by the estimate of the damage sustained by the 
plaintiff in error, amounting to $10,590, for the reasons heretofore stated, the plain- 
tiff in error executed this agreement and thereby relinquished its right to have the 
loss adjusted at a sum greater than that to which it agreed in the amount of $4,- 
318.77 according to the estimate placed upon the damage by the contractor employed 
by the plaintiff in error, though in fact the record shows that the plaintiff in error 
estimated its damage at $12,000. After the amount of damage was agreed upon, as 
above stated, the adjuster himself approved said amount as against the several 
companies, with which the plaintiff in error had nothing whatever to do. If plaintiff in 
error had not surrendered the damages claimed by it as result of the fire, in ex- 
cess of $6,271.96, it would have been entitled to recover against the other insurance 
companies as well as against defendant in error, even if the distribution average 
clause should have been considered as a part of its policy, considerably more than the 
other insurance company paid it and more than that allowed in the opinion of the 
Court of Civil Appeals against defendant in error on its holding that the distribution 
clause should be considered a part of the policy. In other. words, by making the 
agreement to accept the sum tendered in satisfaction of its claim, the plaintiff in 
error relinquished its right to demand a greater sum and there was a consequent 
loss to the plaintiff in error and a corresponding benefit to all of the four insurance 
companies represented by their agent. The authority of this agent to represent each 
of the four companies in the adjustment of the loss and the making of the agree- 
ment is not questioned by any of the pleadings or testimony. Three of the com- 
panies settled on the basis of the agreed settlement, and the defendant in error 
did not attempt to repudiate the settlement in whole, but accepted and used the infor- 
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mation obtained by its agent, only defending upon the proposition of mutual mistake 
in the execution of the policy. Neither mistake, accident, nor fraud was claimed 
by defendant in error in the execution of the settlement. “The defense was that no 
contract of settlement was made. Neither was the authority of the adjuster to make 
the contract legally denied in the pleadings nor attempted to be proven by any testi- 
mony. The statute provides: 

“That a written instrument upon which a pleading is founded is without con- 
sideration, or that the consideration of the same has failed in whole or in part shall 
be verified by affidavit.” 

[3] No such pleading was filed in this case. When an adjustment has been 
fully completed and agreed to by both parties a new contract arises to pay the 
amount agreed upon as the result of the adjustment, and the action for the recovery 
of the adjusted loss is a suit, not upon the policy, but upon such new contract. 26 
C. J. p. 413. An adjuster is defined to be: 

“One whose business it is to ascertain the loss and agree with the assured on a 
settlement ; one who determines the amount of a claim, as the claim against an in- 
surance company; the person who makes the adjustment or settlement.” Article 
5065, R: S. “Wize? Gn y) ee 1257: 

Being of the opinion that there was a sufficient consideration for the making 
of the settlement by the terms of which the defendant in error was to pay the 
plaintiff in error $4,000, which cunstituted a new and valid contract between the 
parties, we are of the opinion that the judgment of the Court of Civil Appeals 
should be reversed and that of the district court affirmed, and we therefore recom- 
mend that this be done. 

Cureton, C. J. Judgment of the Court. of Civil Appeals reversed and that of 
the district court affirmed, as recommended by the Commission of Appeals. 


FIDELITY UNION FIRE INS. CO. v. CAMPBELLS. (No. 229.) 
(Court of Civil Appeals of Texas. Eastland. Oct. 8, 1926. Rehearing Denied 
Dec. 2, 1926.) 

288 Southwestern Reporter 255 
INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING OF ORAL NO- 
TICE OF REMOVAL OF INSURED PROPERTY AND WAIVER OF 

STIPULATION REQUIRING INDORSEMENT ON POLICY. 


Testimony of insured’s bookeeper that she called office of insurer’s agent over 
telephone and gave notice that property was being moved, and was assured that re- 
moval would be noted on policy, though contradicted, held sufficient to sustain finding 
of oral notice of removal and waiver of stipulation requiring written indorsement 
on policy. 

(For other cases, see Insurance, Dec. Dig. § 665 [3, 8]). 


Appeal from District Court, Taylor County; W. R. Ely, Judge. 

Action by one Campbells against the Fidelity Union Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Collins & Houston, of Dallas, for appellant. 

Wagstaff, Harwell & Wagstaff, of Abilene, for appellee. 


PANNILL, C. J. Appellant issued to appellee a policy of insurance against loss 
by fire of certain personal property. The contract provided that the insurance should 
remain in force only while the property was situated at a location designated in the 
contract, and that liability under the contract would continue if the goods were 
moved to another location only in the event the removal to the new location was in- 
dorsed in writing on the instrument evidencing the contract of insurance. The insured 
property having been destroyed by fire, suit was brought and recovery had for the 
value of the goods destroyed. 

The one question presented is the sufficiency of the evidence to establish the oral 
notice of removal and waiver by appellant’s resident agent of the stipulation requiring 
written indorsement of the change in the location of the property. 

The testimony relied on by appellee is almost identical in terms with the testi- 
mony as to similar agreements held sufficient in the cases of Delaware Insurance 
Co .v. Wallace (Tex. Civ. App.) 160 S. W. 1130, and Northern Assurance Co. v. 
Morrison (Tex. Civ. App.) 162 S. W. 411. In the present instance, appellee’s book- 
keeper, Miss Ward, testified that she, acting on instructions from her employer, and 
before the property was moved, called the office of appellant’s agent over the tele- 
phone; that a man answered the telephone, and she told the person answering the 
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phone that the property in question was being moved to a new location, and asked 
that this removal be noted on the policy, and the person answering assured her that 
the matter would be attended to. 

Appellant called the agent and all his employees, and each testified that Miss 
Ward did not talk to either of said witnesses on the occasion as testified to by her. 
Appellant concedes that Miss Ward’s testimony, if not contradicted, is sufficient to 
sustain the judgment under the dicisions cited above, but forcibly contends that where, 
as here, appellee’s witness does not identify the person called as an agent of appellant, 
and where all the persons representing appellant at the number called deny the trans- 
action, that this destroys the presumpfion that the party making the agreement was 
an agent of appellant and destroys the effectiveness of appellee’s testimony. 

The cases referred to all declare that the testimony set out in substance is 
sufficient to sustain a finding that the party called was appellant’s agent. If so, then 
it is difficult to perceive how the controverting testimony of appellant’s witness would 
do more than create an issue of fact. If uncontradicted evidence is admissible and 
sufficient as a matter of law to sustain the judgment, then it would logically follow 
that the same testimony would, if found to be true, be as effective when controverted. 
It is not believed that the introduction of contradictory testimony destroys the legal 
effect of appellee’s evidence where, as here, the trial judge specifically found the 
testimony introduced by appellee to be true. 

This record reflects a state of facts where the trial court could. very easily have 
concluded that one of the appellant’s witnesses was mistaken in his belief that Miss 
Ward did not have the conversation with such witness. In such case the situation 
would be the same as one where there was no controverting evidence. 

The judgment is therefore affirmed. 


NORTH RIVER INS. CO. OF NEW YORK vy. REEDER. (No. 3273.) 
(Court of Civil Appeals of Texas. Texarkana, Oct. 28, 1926. Rehearing 
Denied Nov. 11, 1926.) 

288 Southwestern Reporter 257 
1. INSURANCE—STIPULATION THAT FIRE POLICIES SHOULD BE 

SUSPENDED SO LONG AS NOTES GIVEN THEREFOR REMAINED 

UNPAID HELD VALID. 

Stipulation in fire insurance policy and notes therefor to effect that policy should 
be suspended, inoperative and of no force or effect so long as notes remained over- 
due and unpaid, held valid. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

2. INSURANCE—COLLECTING AGENT’S FAILURE TO DRAW DRAFT 
AS REQUESTED BY INSURED HELD NOT “WAIVER” BY INSURER 
OF BREACH OF STIPULATION SUSPENDING POLICY FOR NON- 
PAYMENT OF NOTES FOR PREMIUMS. , 
Conduct of collecting agent of insurer in failing to draw draft for unpaid note 

for premium after being authorized to do so by insured held not to constitute a 

“waiver” by insurer of breach of stipulation in policy and note suspending policy, in 

a of testimony showing agent’s authority to charge insurer with consequences 

of his act. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


Error from District Court, Bowie County; Hugh Carney, Judge. 

Action by John L. Reeder against the North River Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. Reversed and rendered. 

By its policy dated October 9, 1922, plaintiff in error insured defendant in error 
(from said date to October 9, 1925) in the sum of $1,250 against loss by fire of a 
dwelling house identified as “No. 1” in the policy, and in the sum of $750 against the 
loss by fire of another dwelling house identified as “No. 2” in said policy. The con- 
sideration to plaintiff in error for the policy was $18.28, paid to it at the time it issued 
same, and defendant in error’s two promissory notes for $18.28 each, payable to 
plaintiff in error at McKinney, Tex.; one of them — 12, 1923, and the other June 
12, 1924. It was stipulated in the policy that plaintiff in error should not be liable for 
any loss or damage to the property insured while any promissory note “given for 
premium remained past due and unpaid;” and it was stipulated in each of the promis- 
sory notes above referred to that, if it was not paid at its maturity, the policy should 
“be suspended, inoperative, and of.no force or effect so long” as the note “remained 
overdue and unpaid.” The dwelling house identified in the policy as “No. 2” was 
destroyed by fire November 8, 1924. At that time the promissory note first mentioned 
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above had been paid, but the other one, then past- due, had not been paid; and the fact 
that it had not was urged by plaintiff in error as a defense against the recovery 
sought by defendant in error of the amount of the insurance (to wit, $750) on said 
house No. 2. At the conclusion of the testimony the court instructed the jury to 
return a verdict for defendant in error, and, they having done so, rendered judgment 
in his favor against plaintiff in error for the sum of $729.91, the amount of said 
insurance less $20.09, the amount of said unpaid note. 

Thompson, Knight, Baker & Harris and Pinkney Grissom, all of Dallas, for 
plaintiff in error. 

Johnson & Waters, of New Boston, for defendant in error. 

Wiutson, C. J. (after statinf the facts as above). [1] The istpulations in the 
policy and notes referred to in the statement above were valid ones. Thomas v. 
Insurance Co. (Tex..Com. App.) 277 S. W. 1041; Insurance Co. v. Baggett (Tex. 
Civ. App.) 275 S. W. 313; Duncan v. Insurance Co., 113 Tex. 305, 254 S. W. 1101. 
As they were, and as it appeared that the note due June 12, 1924, had not been paid 
November 8, 1924, when the fire occurred, the judgment should have been in favor of 
plaintiff in error, unless it appeared from the testimony heard at the trial that it was 
guilty of conduct which deprived it of a right to set up the violation of the stipulations 
as a defense against the recovery sought against it. Defendant in error insisted 
in the court below and insists here that it appeared plaintiff in error (acting by its 
local agent at New Boston, one J. W. Eddins, who issued the policy sued upon) was 
guilty of such conduct, and, as supportisg its contention, refers to testimony in the 
record showing facts as follows: Defendant in error instructed Eddins to draw drafts 
on him for the premium of the policy as the parts thereof became due, and arranged 
with the New Boston National Bank to pay the drafts. Eddins accordingly drew 
drafts for the part of the premium payable at the time the policy was executed and 
for the part covered by the note which matured June 12, 1923, and said drafts were 
paid by said bank, At or about the time the note maturing June 12, 1924, became due, 
defendant in error requested Eddins to have the time of payment thereof extended 
until the fall of that year, so he could pay it out of the proceeds of cotton he expected 
then to sell. Thereupon Eddins wrote to plaintiff in error about the matter, and it was 
agreed to extend the time of payment to October 12, 1924. “Along about the Ist or 
2d of November” after that date, and before the fire occurred, plaintiff in error having 
instructed him to “either collect the note or take up the policy and mail it to them,” 
Eddins notified defendant in error that plaintiff in error had written him that the 
“note was due and that the extension was up.” Thereupon “I told him,” defendant in 
error said, testifying as a witness, “that I guessed I would have to pay it, and I told 
him that I would get the money. We talked a while and later on I told him just to 
go to the bank and make a draft on me for the money, and he said, ‘Well’; and I 
never heard anything more about it until after the fire, when I found out that Mr. 
Eddins did not get the money and that the note was not paid. He told me that he 
had forgotten it. I then offered him the cash, and he refused to take it.” Had Eddins 
drawn a draft on defendant in error for the amount of the note and presented same to 
the bank, the bank would have paid it. 

[2] There was testimony that, as to the policy sued upon, Eddins was merely a 
soliciting agent. Defendant in error insists, and we agree, that, while Eddins may 
have been that kind of an agent so far as the issuance of the policy was concerned, he 
was plaintiff in error’s collecting agent so far as the unpaid premium due on the 
policy was concerned. But we do not agree with defendant in error that, treating 
Eddins as such a collecting agent, his conduct as shown in the facts stated above 
constituted a waiver by plaintiff in error of the breach by defendant in error of the 
stipulations in the policy and note in question, and operated tq estop, it from setting 
up the failure of defendant in error to pay said note at the expiration of the time to 
which payment thereof had been extended as a defense against recovery by defendant 
in error of anything on account of the policy. 

[3] A collecting agent, unless expressly authorized to do so, cannot extend the 
time of payment of a debt due his principal (Behrns v. Rogers [Tex. Civ. App.] 40 
S. W. 419) ; nor can he, with authority only to collect, bind his principal by accepting 
anything other than money in payment of such a debt (Manufacturing Co. v. Maver- 
ick [Tex. Civ. App.] 23 S. W. 728; Assur. Soc. v. Cole, 13 Tex. Civ. App. 486, 35 
S. W. 720; Zang v. Realty Co. [Tex. Civ. App.] 125 S. W. 85.) 

As we view it, there is nothing in the record before us showing authority in Eddins 
(had he pretended to do so and he did not) to bind plaintiff in error by an agreement 
to further extend the time of payment of the note, nor anything showing authority, 
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express or implied, in Eddins (had lie pretended to do so, and we think he did) to 
accept anything except money in payment of the note in question. ~ 

The most defendant in error can contend for as supporting his view is that Eddins 
agreed with him to draw on him through the bank for the amount of the unpaid pre- 
mium represented by the note; that, had Eddins so drawn on him, the draft would have 
been paid; and that the note remained unpaid at the time of the fire because Eddins 
failed to keep his promise to him. 

If, as we think appeared in the testimony, Eddins was without authority to bind 
plaintiff in error by such a promise, defendant in error had no right to charge plaintiff 
in error with the consequences of Eddins’ failure to keep it. As defendant in error 
did not possess such a right, it is clear thére was no merit in his claim that plaintiff 
in error had waived its right to set up his failure to pay the past-due note before the 
fire occurred as a defense against the recovery awarded to him, and that the judgment, 
therefore, should have been in plaintiff in error’s favor. 

It will be reversed, and judgment will be rendered here that defendant in error 


take nothing by his suit against plaintiff in error, and that the latter recover its costs 
of the former. 


ALIFF v. ATLAS ASSUR. CO., Limited. (No. 5664.) 
(Supreme Court of Appeals of West Virginia. Nov. 23, 1926.) 
135 Southeastern Reporter 903 
(Syllabus by the Court. 

1. INSURANCE—IF AUTHORIZED AGENT AGREES TO MAKE INDORSE- 
MENT OF REMOVAL OF GOODS ON POLICY, AND RETAINS IT 
UNTIL AFTER LOSS, INSURER WILL BE LIABLE, THOUGH IN- 
DORSEMENT WAS NOT MADE. 

If the assured applies to the agent of an insurance company having authority to 
indorse on a policy consent to remove the goods insured from the building where 
located to another building, and leaves with him the policy for that purpose, and such 
agent agrees to make the indorsement and retains the policy until after a fire has 
destroyed the goods, the insurer will be liable for the loss, though no such indorse- 
ment was in fact made on the policy. 


(For other cases, see Insurance, Dec. Dig. § 385.) 


2. INSURANCE—PLAINTIFF, SUING FOR LOSS, RELYING ON CON- 
TRACT OF AGENT TO INDORSE REMOVAL OF GOODS ON POLICY 
AS WAIVER OR ESTOPPEL, SHOULD GIVE NOTICE THEREOF IN 
SPECIFICATIONS; UNDER ALLEGATION BY PLAINTIFF THAT HE 
APPLIED FOR AGENT’S CONSENT TO REMOVAL. OF GOODS AND 
LEFT POLICY FOR INDORSEMENT, WHICH AGENT RETAINED 
UNREASONABLE TIME AND RETURNED AFTER LOSS, OBJECTION 
TO EVIDENCE, IF BASED ON WANT OF NOTICE, WAS PROPERLY 
SUSTAINED. - 
In an action upon such a policy and contract, if defendant gives notice of its 
reliance upon the breach by plaintiff of the condition of the policy requiring such 
indorsement, and the plaintiff relies on the contract of the agent as matter of waiver 
or estoppel, he should give notice thereof in his specifications. To allege simply that 
he applied to the agent for such consent and left with him the policy for such indorse- 
ment and that the agent retained the policy for an unreasonable time and after the 
destruction of the goods returned the policy to plaintiff, is not sufficient notice of the 
contract relied on, and objection to evidence of such a contract, if based on want of 
notice, is properly sustained. 
(For other cases, see Insurance, Dec. Dig. §§ 644, 645[3].) 


3. PLEADING—WHERE PLEADING OF CONTRACT OF INSURANCE 
AGENT TO MAKE INDORSEMENT ON POLICY OF REMOVAL OF 
GOODS WAS DEFECTIVE, FOR FAILURE OF TRIAL COURT TO 
SUGGEST DEFECT AND GIVE OPPORTUNITY TO AMEND, ITS 
JUDGMENT WILL BE REVERSED. ‘ , ; 

But where, as in this case, right of recovery is fully sustained by the evidence, 
but there is defect in the pleadings or notice, the trial court before denying relief 
should suggest the defect in pleading and give the party in default an opportunity to 
amend, and if the court fails to do so, the judgment will be reversed on appeal or 
writ of error thereto. 


(For other cases, see Pleading, Dec. Dig. § 232.) 
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Error to Circuit Court, Wayne County. 

Action by Laura Aliff against the Atlas Assurance Company, Limited. Judgment 
of nil capiat, and plaintiff brings error. Judgment reversed, and a new trial awarded. 

W. T. Lovins, of Huntington, for plaintiff in error. 

Brown, Jackson & Knight, Lon H. Kelly, and Thomas B. Jackson, all of Charles- 
ton, for defendant in error. 

Miter, J. [1] Plaintiff sued defendant on its policy of insurance, issued Janu- 
ary 25, 1923, and covering her household goods, destroyed by fire June 19, 1925. The 
short form of declaration with policy attached was used. With defendant’s plea of 
non assumpsit it filed a statement in writing specifying by reference thereto the failure 
of plaintiff to obtain the consent in writing of defendant indorsed on the policy, to 
the removal of the goods from the house where situated to the house where they 
were destroyed, in. violation of the terms of the policy, wherefore the policy was 
vacated and rendered voil and of no effect, and the defendant was not liable for the 
loss sustained. 

‘lo this matter of defense plaintiff by counsel replied in writing, that prior to the 
fire she caused the policy to be turned over to E. B. Drown of the Drown-Rife In- 
surance Agency, agents for the defendant, for the purpose of having an indorse- 
ment placed thereon permitting the removal of the property from the building in which 
it was then located, to the building in which it was located at the time of its de- 
struction by fire, and that said Drown had ample time to place said indorsement 
thereon prior to the fire, but failed to do so, and returned said policy to her after the 
hire. 

The parties went to trial before a jury on the issues thus presented. On completion 
of the evidence on her part, and without the introduction of any evidence on its 
part, upon defendant’s motion, the trial court excluded all of plaintiff’s evidence and 
directed a verdict for defendant; and the judgment of nil capiat complained of was 
pronounced. Plaintiff moved the court to set aside the verdict, and in arrest of judg- 
ment thereon, which motions were overruled. 

On the trial over defendant’s obpection, plaintiff was permitted to prove by her 
own and the evidence of another witness present that after she had delivered the 


policy to Drown, the agent, for the purpose of. having him indorse on the policy the 
consent of the defendant for the removal of the goods to the place where destroyed, 
Drown called and inspected the place, took a memorandum of the location, and then 
agreed or said to her: “Now I will fix this up for you right away,” or “I will fix 
this up right at once.” Plaintiff’s testimony in the language of the first quotation, 
was a to, and the exception overruled; but the evidence of, the other wit- 


ness, in the language of the second quotation, went in without objection, except as it 
may have been comprehended in the motion to strike out all of plaintiff’s evidence. 

[2] We think this evidence was sufficient to establish an express agreement be- 
fore the loss, to make the requisite indorsement on the policy to protect plaintiff’s 
rights. But was defendant given sufficient notice of the waiver or estoppel relied 
on and specified in plaintiff’s statement thereof? We think not. The statement was 
only that the agent after receiving the policy retained it for an unreasonable time 
without having indorsed thereon the consent required by its terms. This was not 
sufficient. He must have agreed to make the indorsement in order to bind the as- 
surance company. And that an agent may so bind the company is well settled by 
authority, as well in law as in equity cases. Pollock v. German Fire-Ins. Co., 127 
Mich. 460, 86 N. W. 1017; Manchester v. Guardian Assur Co., 151 N. Y. 88, 45 N. 
E. 381, 56 Am. St. Rep. 600; Queen Ins. Co: v. Straughan, 70 Kan. 186. 78 P. 447, 
109 Am. St. Rep. 421; Twin City Fire Ins. Co. v. Stockmen’s National Bank (C. C. 
A.) 261 F. 470; National Fire Ins. Co. v. Crane, 16 Md. 260, 77 Am. Dec. 289; Croft 
v. Hanover Fire Ins. Co., 40 W. Va. 508, 21 S. E. 854, 52 Am. St. Rep. 902; 32 C. 
J. p. 1340, § 613; Morgan v. Amer. Cent. Ins. Co., 80 W. Va. 1, 92 S. E. 84, L. R. 
A. 1917D, 1049 In the latter case Judge Williams says at page 6 (92 S E. 86): 

“If Hatfield had left his policy with the agent and he had agreed to indorse on 
it the written consent of his company to the transfer of it, the case would then have 
presented a question very similar to the one decided in the Croft Case.” 

The Croft Case was an equity case for specific performance of the contract of 
insurance made with the agent, but on which he had omitted to write the policy be- 
fore the fire occurred, but had agreed to do so. While relief was denied in Morgan 
v. Insurance Company, it was not, as here, shown that the policy had been delivered 
to the agent and that he had agreed to make the proper indorsement. Two or three 
Massachusetts cases seem to deny the doctrine of the case cited, but they are out of 
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harmony with our cases and the cases cited from the other courts. Worcester Bank 
v. Hartford Fire Ins. Co., 11 Cush, 265, 59 Am. Dec. 145, and adverse note citing the 
Massachusetts cases. 

[3] Thus we have here a case fully made out by the evidence, but as to which 
the pleadings or specifications of waiver or estoppel are not sufficient to give defend- 
ant notice thereof. Such statements of defense or of waiver and estoppel, as our 
decisions say, are not pleadings subject to demurrer, but are in the nature of bills 
of particulars, and may be met, not by demurrer, but by objection to the evidence. 
The record shows that defendant availed itself of this right, in the first instance by 
objecting to plaintiff’s testimony, but not as to the evidence of the other witness, but 
probably comprehended both in its motion to strike out and direct a verdict. 

In what respect, then, if any, did the court below commit error to plaintiff's 
oe ? A case was fully made out by proof, but not by pleading or specifications. 
t does not appear from the record upon what specific ground the motion to strike out 
was sustained. Having admitted the evidence, there is an implication that when pre- 
sented it was deemed sufficient to support a verdict for plaintiff, or at least pertinent 
to the issue. The grounds of objection do not appear, nor were any grounds to 
strike out assigned upon the record. If the court was of opinion, on the motion to 
strike out, that the pleadings or specification of estoppel were insufficient, we think our 
rule of practice generally, as well in law as in equity cases, is to advise the parties 
and give opportunity to amend before final judgment. We have a long line of deci- 
sions to this effect. Otherwise rank injustice would often be done to one or both of 
the parties. Ritchie County Bank v. Bee, 62 W. Va. 457, 59 S. E. 181, citing and 
reviewing prior decisions on the subject. And in La Belle Iron Works v. Quarter 
Savings Bank, 74 W. Va. 569, 82 S. E. 614, we decided that when it appears that the 
evidence probably exists by which a good cause can be made on any issue on which 
right of recovery depends, and that there has been omission under misapprehension 
of law to adduce such evidence, the trial court should withhold its finding and judg- 
ment and give the party in default reasonable opportunity to sustain his case, and if 
this has not been done, the judgment below will be reserved on writ of error and 
a new trial awarded. In the late case of Long v. Pocahontas Cons. Collieries Co., 
83 W. Va. 380, 98 S. E. 289, we decided, in a law case, that if the evidence introduced 
on the trial by plaintiff or defendant shows a good cause of action or default, a 
defect in the pleadings should be regarded as cured by the evidence, when after 
verdict either of the parties seek advantage based on variance, or the pleader should 
be permitted to amend his pleading to conform with the proof, and if no substantial 
rights of the parties will be injuriously affected thereby, the verdict should not be 
disturbed. In Atkinson v. Sutton, 23 W. Va. 197, opinion by Judge Snyder, an 
equity case, we decided more than 40 years ago that: 

“Where it is apparent to the court from the record of a cause that the real 
merits sought to be determined are not so presented, either on account of defects 
in the pleadings or in the evidence, as to enable it to decide the real questions in 
controversy, it is the duty of the court to require such defects to be removed before 
proceeding to hear the cause and pass upon it finally. And in a plain case, where 
the inferior court fails to discharge this duty, the appellate court will, for that rea- 
son, alone, reverse and remand the cause.” 

Our opinion is to reverse the judgment, set aside the verdict, and remand the 
case for a new trial. 
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MARINE 


UNION MARINE INS. CO. v. CHARLES D. STONE & oS (No. 3730.) 
(Circuit Court of Appeals, Seventh Circuit. ar , 1926.) 
15 Federal Reporter (2d) 9 
1, INSURANCE—INSURANCE AGAINST «pens ‘OF THE SEA” COVERS 
ONLY LOSSES FROM EXTRAORDINARY OCCURRENCES. 
Insurance against “perils of the sea” covers only losses from extraordinary occur- 
rences, as stress of weather, winds, waves, lightning, tempests, rocks, etc. 
(For other cases, see Insurance, Dec. Dig. § 403.) 


2. INSURANCE—WORDS “ALL OTHER PERILS, LOSSES, AND MIS- 
FORTUNES,” FOLLOWING ENUMERATION OF LOSSES INSURED 
AGAINST, HELD NOT TO ENLARGE INSURER'S LIABILITY. 


The words “all other perils, losses, and misfortunes,” used in marine insurance 
policy following statement of risks insured against, held not to enlarge insurer’s 
liability to include risks of a kind not enumerated. 

(For other cases, see Insurance, Dec. Dig. § 402.) 


3. INSURANCE—PLAINTIFF MUST ALLEGE AND PROVE LOSS BY EX- 
TRAORDINARY OCCURRENCE TO RECOVER UNDER CLAUSE OF 
MARINE POLICY INSURING AGAINST PERILS OF THE SEA. 

To recover under clause of marine insurance policy covering losses from perils of 
the sea, plaintiff must allege and prove a loss by an extraordinary occurrence included 
’ within that term. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


4. INSURANCE—EVIDENCE SHOWING ONLY A WETTING AND DAM- 
AGE OF GOODS SHIPPED BY SEA WATER HELD NOT TO SUPPORT 
RECOVERY FOR LOSS FROM PERILS OF THE SEA. 

Evidence showing only a wetting and damage of goods shipped by sea water, but 
not showing any extraordinary or unusual occurrence, held insufficient to support re- 
covery under clause of marine insurance policy covering loss from perils of the sea. 

(For other cases, see Insurance, Dec.. Dig. § 665[4].) 

In Error to the District Court of the United States for the Eastern Division of 
the Northern District of Illinois. 

Action by Charles D. Stone & Co. against the Union Marine Insurance Com- 
pany, removed from the municipal court of the city of Chicago. Judgment for plain- 
tiff, and defendant brings error. Reversed and remanded, with directions. 

A. C. Wetterstorm, of Chicago, Ill., for plaintiff in error. 

Charles E. Kremer, of Chicago, Ill, for defendant in error. 

Before Alschuler, Evans, and Anderson, Circuit Judges. 

ANvERSON, Circuit Judge. This is an action on a marine insurance policy on 
goods shipped from Chicago to Milan, Italy. It was brought in the municipal court 
in the city of Chicago, was removed to the court below, and tried upon the original 
statement of claim filed in the municipal court. The parties will be referred to as 
they appeared below. In its statement of claim plaintiff alleged that “during transit 
the said goods were damaged by sea water, theft, and pilferage,” to the amount sued 
for. Defendant pleaded the general issue, a jury was called, and, at the close of 
plaintiff’s evidence, the defendant, offering no evidence, moved ‘the court to direct the 
jury to return a verdict in its favor. The defendant also requested the court to in- 
struct the jury that, if they found for plaintiff, there was no evidence to justify a 
finding of damages ‘in excess of $65. These motions were overruled and exceptions 
taken, and the rulings are assigned as error. The jury returned a verdict for plaintiff 
for $3, 500 and interest from January 31, 1921, and judgment was entered accordingly. 

The policy, introduced in evidence, in addition to insuring against theft, pilferage, 
and certain losses arising from explosion, provides : 

“And touching the adventures and perils which the said company is contented to 
bear and does take upon itself in the voyage so insured as aforesaid they are of 
the Seas, Men-of-War, Fire, Enemies, Pirates, Rovers, Thieves, Jettisons, Letters of 
Mart and Countermart, Surprisals, Taking at Sea, Arrests, Restraints and Detain- 
ments of all Kings, Princes and People of what Nation, Condition, or Quality soever 
Barratry of the Master and Mariners and of all other Perils, Losses and Misfortune 
that have or shall come to the Hurt, Detriment or Damage of the aforesaid subject 
matter of this Insurance or any part thereof.” 
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The statement of claim contains no averment as to how the loss occurred, éxcept 
that the goods were damaged by sea water, theft, and pilferage. The only evidence 
of loss by theft or pilferage is contained in the below-mentioned “certificate of dam- 
age.” This was admitted in evidence only because it was in the possession of the 
defendant. Taking it as properly admitted, and as proving some loss by theft, there 
is no way to determine what part of the loss is attributable to that cause. As some 
o fthe loss was attributed to sea water wetting, and as the whole loss shown in this 
certificate of damage was only $65, the loss by theft must have been inconsiderable, 
but what small part of it may be laid to theft cannot be told from the evidence. The 
verdict therefore must stand, if it stands at all, upon loss from perils of the sea. 

The clause covering perils of the sea is very old and has many times been con- 
strued. Speaking of it, Winter on Marine Insurance (Ed. 1919) p. 140, says: 

“Read without reference to the wealth of legal lore referring to this particular 
part of the policy, the document is vague, misleading, and perhaps unintelligible. But 
practically every word in the paragraph has been weighed in the judicial balance and its 
own meaning and its meaning in relation to the context has been determined.” 

[1, 2) The Supreme Court has held that, in insuring against loss by perils of the 
sea, the underwriters “insure against losses from extraordinary occurrences only; 
such as stress of weather, winds and waves, lightning, tempests, rocks, etc. These are 
understood to be ‘perils of the sea’ referred to in the policy, and not those ordinary 
perils which every vessel must encounter.” Hazard v. Insurance Co., 33 U. S. (8 Pet.) 
557, on page 585, 8 L. Ed. 1043. The words “all other perils, losses, and misfortunes” 
cannot enlarge the perils insured against. Used as they are, they cover only risks 
which are of the like kind to those previously enumerated and none other. Thames, 
etc., Marine Ins. Co. v. Hamilton, 12 App. Cases, 484; Sassoon & Co. v. Western 
Assurance Co. [1912] App, Cases, 561; Bluefields, etc., v. Western Assurance Co. 
(C. C. A.) 265 F. 221, on page 227 This rule of construction is too familiar to re- 
quire further citation. 

{3, 4] It has been uniformly held that perils of the sea insured against are the 
extraordinary perils such as are mentioned in Hazard v. Insurance Co., supra. To 
warrant a recovery under this clause of the policy it was incumbent on plaintiff to 
allege and prove that the loss was caused by some such peril. There is no averment 
as to any perils of the sea in the statement of claim. However, it is now urged 
that under the law governing the municipal courts of Chicago the statement of claim 
is sufficient to warrant proof of loss by some peril of the sea. It is-not necessary to 
consider this because plaintiff’s evidence does not establish that any loss occurred by 
reason of such peril. The evidence as to the cause of the damage is quite brief. 
After the goods arrived at Genoa and before they were sent on to Milan, a claim agent, 
at the request of the receivers, examined the goods and made what he called “a 
certificate of damage.” This certificate was made out on a form and following the 
printed words, “Nature of the damage,” was written, “Tampered with and damaged 
by sea water wetting,” and following the printed words, “Possible causes of damage,” 
was written, “Theft and sea water wetting” This certificate was objected to, but was 
admitted in evidence. 

The only other evidence touching this phase of the case consisted of the testimony 
of a witness who said that about two years after the goods had been shipped by sea 
from New York to Genoa and from Genoa to Milan he examined them and found that 
they had been water-soaked; that he could see salt water deposit upon them; that the 
goods had dried out, and there was a deposit of salt left on them. This evidence was 
objected to, but admitted. Conceding that this showed that the goods had been in 
some way subjected to the action of or exposed to sea water, there is not a hint in the 
evidence as to how they were so subjected or exposed. There is no evidence what- 
ever of any extraordinary or unusual occurrence upon the voyage which might account 
for the presence of sea water. If we are to conclude that the evidence shows that 
the damage came from sea water, how are we to infer that the sea water got into or 
onto the goods by reason of a peril of the sea? We may as well infer that it got 
there by improper stowage, failure to fasten down the hatches or in some other such 
way, in which case the loss was not caused by any extraordinary peril of the sea. 

[5, 6] From the certificate of damage above mentioned, the defendant calculated 
the amount of the damages therein stated to be $65, and prior to the bringing of the 
suit tendered a check to plaintiff for this amount. which was refused. It is now urged 
that this tender is an admission of liability and furnishes evidence upon which to base 
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a finding of it. The claim is that such a tender is the same as a payment into court 
of that sum and admits all that a payment into court would admit. No reason is 
given for this view, but one very clear distinction suggests itself. A payment into 
court being made after the declaration is filed might be said to admit the cause of 
action or liability alleged in the declaration and as alleged; while in the case of a 
tender before suit is brought, there is no pleading on file to which the admission 
can be referred. But even in a case of payment into court after suit is brought, the 
weight of authority is to the effect that such payment amounts only to an admission 
that plaintiff has some cause of action and has sustained loss to the amount paid in. 

In Donnell v. Columbian Ins. Co., Fed. Cas. No. 3,987, a verdict for plaintiff had 
been taken by consent and there was a reference to auditors to ascertain the damages. 
It was insisted that by consenting to a verdict against them, the defendants had pre- 
cluded themselves from contending that certain losses were not caused by perils of the 
sea and were not within the policy. Justice Story held that by consenting to the 
verdict the defendants had only admitted that plaintiff had some cause of action 
and had sustained some loss under the policy, and refused to give to the verdict the 
effect now sought to be given this tender. 

An English case in point is Rucker v. Palsgrave, 127 English Reports, 896. In 
that case plaintiff sued upon a valued policy of insurance, defendant paid into court 
a certain percentage of the loss and plaintiff contended that as the contract admitted 
the value and as the payment into court admitted the contract, the defendant had made 
an admission which furnished at least a prima facie case for loss to the amount in- 
sured. The court rejected this contention and held that the payment into court was 
an admission of the amount paid in and no more, 

The evidence on this branch of the case fairly construed, instead of an admission 
of liability shows rather an effort by defendant to buy its peace or to compromise the 
claim, which, for well-understood reasons of public policy, should be encouraged, 
not penalized. 

Reversed and remanded, with directions:to proceed in accordance with the views 
herein expressed. 


HANOVER FIRE INS. CO. OF NiNe bh v. MERCHANTS’ TRANSP. CO. 
oO. .) 
Corcuit Court of Appeals, Ninth Circuit. November 22, 1926.) 
15 Federal Reported (2d) 946. 

1. INSURANCE—PROTECTION AND INDEMNITY POLICY HELD TO 
COVER LOSS OF LIFE FROM NEGLIGENCE OF SHIPOWNER, UN- 
LESS SO GROSS AS TO AMOUNT TO WILFUL WRONG. 

Protection and indemnity insurance policy held to cover damages paid for loss 
of life arising from negligence of ship or shipowner, unless so gross as to amount 
to willful, deliberate, and intentional wrong. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—UNDER PROTECTION AND INDEMNITY POLICY, 
GROSS NEGLIGENCE OF INSURED WOULD CONSTITUTE FRAUD 
AGAINST INSURER. 

Gross negligence of insured, under protection and indemnity policy, would con- 
stitute fraud against insurance company. 
(For other cases, see Insurance, Dec. Dig. § 436.) 


4. INSURANCE—PROTECTION AND INDEMNITY POLICY HELD NOT 
VOIDED BY FAILURE OF INSURED TO GIVE INFORMATION CON- 
CERNING UNSEAWORTHINESS OF VESSEL. 

Under protection and indemnity policy, failure of insured to give information 
concerning unseaworthiness of vessel, no inquiry being made, held not fraud avoiding 
policy; strict rule of maritime insurance being inapplicable. 

(For other cases, see Insurance, Dec. Dig. § 273.) 


5. INSURANCE—CONTRACTS OF INSURANCE AGAINST INSURED’S 
OWN NEGLIGENCE ARE NOT AGAINST PUBLIC POLICY. 
Contracts insuring common carriers, shipowners, contractors, and others against 
loss from their own negligence are not against public policy. 


(For other cases, see Insurance, Dec. Dig. § 139.) 
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In Error to the District Court of the United States for the Southern Division 
of the Western District of Washington; Edward E. Cushman, Judge. 

Action by the Merchants’ Transportation Company against the Hanover Fire In- 
aeenen L-AOSRE of New York. Judgment for plaintiff, and defendant brings error. 

rmed. 

S. Hasket Derby and Joseph C. Sharp, both of San Francisco, Cal., and Benjamin 
S. Grosscup and Charles A. Wallace, both of Seattle, Wash. (Forrest E. Single, of 
New York City, Derby, Single & Sharp, of San Francisco, Cal., and Grosscup & 
Morrow, of Seattle, Wash., of counsel), for plaintiff in error. 

O. G. Ellis, John D. Fletcher, and Robert E. Evans, all of Tacoma, Wash. (E. M. 
Hayden, M. A. Langhorne, and F, D. Metzger, all of Tacoma, Wash., of counsel), 
for defendant in error. 

Before Rudkin, Circuit Judge, and Dietrich and Kerrigan, District Judges. 

Rupkin, Circuit Judge. This was an action on a protection and indemnity policy 
of insurance. The policy was issued November 21, 1923, by the Hanover Fire In- 
surance Company of New York, in favor of the Merchants’ Transportation Company, 
and covered a fleet of four vessels, of which the T. W. Lake was one. The policy ran 
for a term of one year from date, and provided indemnity, among other things, for 
loss of life which the insured should become liable to pay and did pay during the term. 
The amount of the insurance or indemnity as to the Lake was limited to $13,500, but 
it was provided that, if the liability of the assured for loss was contested with the 
consent in writing of the insurer, the latter would pay a portion of the costs of 
the defense. 

December 5, 1923, or about two weeks after the issuance of the policy, the Lake 
foundered and sank in Puget Sound, resulting in the loss of the vessel and her entire 
crew. Claims were thereupon made upon the transportation company for damages for 
death by wrongful act, by the personal representatives of some of the members of the 
crew, and the transportation company immediately filed a petition for limitation of 
its liability under the federal statute, wherein it sought an adjudication that it was 
not responsible for the loss of life, or, if so, that its liability should be limited to 
31 — of the wreck of the Lake and pending freight, amounting to the sum of 

4.51. 

The petition averred that at all times prior to the accident the Lake was in all 
respects seaworthy, and that the loss of the vessel and those on board was occasioned 
and incurred without the privity or knowledge of the petitioner. This allegation was 
denied by answer and it was affirmatively averred that the hull, deck, and super- 
structure of the Lake were old, worn, decayed, rotten, weak, patched, leaky, and about 
to fall to pieces; that she was wholly unfit to go to sea, or to navigate upon any waters 
whatsoever; and that her unseaworthy condition was well known to the officers, 
directors, and agents of the petitioner. In addition to this averment, the answer, by 
way of an affirmative defense, set forth many particulars in which the Lake was 
unseaworthy, and averred that the directors, officers, and agents of the owner well 
knew her condition when she was sent to sea. 

Upon final hearing the court denied the petition for limitation of liability and 
awarded damages to the claimants and against the petitioner in sums aggregating 
approximately $30,000. These several amounts were paid, and the present action 
was thereupon commenced by the insured against the insurance company to recover 
the amount of the policy. A judgment for the plaintiff has been brought here for 
review by writ of error. 

This form of policy is now in common use, and from the standpoint of the in- 
surance company the case is important, because of: the principle involved, rather than 
because of the amount of the recovery. Both parties concede that there is no implied 
warranty of seaworthiness in a policy of this kind, as in the case of an ordinary 
marine policy, and that the fact of unseaworthiness does not of itself bar a recovery. 
Eagle Star & British Dominions Ins. Co. v. Geo. A. Moore & Co. (C. C, A.) 9 F.(2) 
296. Both parties likewise concede, for the purposes of this case, at least, that if 
the negligence of the shipowner in sending an unseaworthy vessel to sea is so gross 
as to amount to a wilful, deliberate, and intentional wrong there can be no recovery. 
Beyond these concessions, however, the parties are wide apart. The plaintiff in 
error contends, first, that the court below erred in excluding from the jury the oral 
opinion of the trial judge in the limitation proceedings, because that opinion shows or 
tends to show that the shipowner was in fact guilty of that character of negligence 
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which it is conceded would bar a recovery; second, that the denial of the petition 
for limitation of liability, on the ground that the loss occurred with the privity or 
knowledge of the shipowner, bars a recovery; and, third that the failure of the in- 
sured to make known the true condition of the ship at the time the policy was 
applied for avoids the contract of insurance. 

The differences between counsel arise largely from their different conceptions 
as to the nature of the contract involved. Counsel for the plaintiff in error contends 
that it is analogous to the ordinary marine policy and is controlled by the established 
rules of law applicable to such policies, while counsel for the defendant in error con- 
tends that it is analogous to the ordinary indemnity policy, and is controlled by the 
‘rules of law applicable to that class of insurance. While the two classes of insur- 
ance may have something in common, their objects and purposes are essentially dif- 
og In speaking of a similar policy in the Eagle Star Case, supra, this court 
said: 

“It will be conceded, of course, that there is an implied warranty of seaworth- 
iness at the inception of the voyage as a necessary incident to every contract of 
marine insurance, and, if that rule is applicable here, it becomes necessary to con- 
sider the question of seaworthiness. In our opinion, however, the policies in suit 
are subject to no such limitation or exception. As the name imports, they are gen- 
eral contracts of indemnity, covering loss or damage to any goods, merchandise, 
freight, or other things or interests whatsoever, whether on board or not on board, 
which may riase from any cause whatever, excepting only liability for shortage of 
cargo. It seems to us that more comprehensive language could not well have been 
used, and that no warranty of seaworthiness can be implied. Such is the construc- 
tion given similar contracts by the courts of the country in which the contracts in 
suit were made, and that construction meets with our approval, if, indeed, it should 
not be accepted as controlling.” 

[1] The object of this form of insurance is to afford protection to shipowners, 
in addition to that afforded by the ordinary marine policy, and the contracts should 
be construed with that object in view. When so construed, we are clearly of the 
opinion that it covered damages paid for loss of life arising from the negligence of 
the ship or shipowner; for, in the absence of negligence on the part of either, there 
would be no loss or liability to be indemnified against. And, if the policy covered 
loss arising from negligence, the courts will not attempt to distinguish between the 
different kinds or degrees of negligence, unless, as agreed by counsel, the negligence 
was so gross as to amount to a willful, deliberate, and intentional wrong. 

[2] Negligence of the latter class would constitute fraud as against the insur- 
ance company. The only evidence offered in support of this charge of negligence was 
the oral opinion of the trial court in the limitation proceedings. That opinion set 
forth many reasons why, in the opinion of the court, the Lake was unseaworthy 
at the time of the loss. The opinion itself was not reduced to writing, was never 
approved by the trial judge, and was never made a part of the record by any action 
or order of the court. It was simply reproduced from the notes of the reporter, who 
reported the limitation proceedings, nearly a year after the trial. We entertain grave 
doubts whether an opinion so delivered and preserved was competent for any pur- 
pose, and more especially whether it was competent for the purpose for which it was 
offered. The opinion simply set forth certain facts and certain reasons which prompted 
the court to deny the petition for limitation of liability. In some measure, at least, 
the parties to this action had no opportunity to combat the facts thus stated or the 
reasons thus given; no appeal would lie from the opinion itself, and it would seem 
unjust to hold the present litigants bound by what was there stated. 

[3] But, aside from this, the opinion taken at its face value simply held that the 
Lake was unseaworthy because of certain defects in original construction many 
years before, and because of other defects brought about by age and decay. None 
of these defects occurred at or near the time of the loss of the vessel, which had 
been continuously in commission, and the opinion, if admitted, would not establish 
negligence on the part of the owner such as would preclude a recovery on the policy. 
For this reason the ruling of the court below rejecting the opinion was not pre- 
judicial, if erroneous. N : ; 4 

[4] When the policy of insurance was applied for, no information was given by 
the assured as to the then condition of the vessel, and no information was sought by 
the insurer. Under such cimcumstances, if the case’ is controlled by the strict rule 
of maritime insurance, the failure of the assured to give information concerning the 
unseaworthy condition of the vessel would no doubt avoid the policy. But as to 
other classes of insurance a more liberal rule obtains. 
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“According to the strict rule of maritime insurance, any omission to communi- 
cate a material fact which insured is under an obligation to disclose will vitiate the 
policy, although there may have been no intent to deceive and the omission may have 
been unintentional or with the belief that the fact is immaterial. The English and 
Canadian courts apparently have extended this doctrine generally to insurance upon 
risks of all natures, but in the United States the trend of later decisions as to 
other than marine risks, notably with reference to fire and life insurance, is to re- 
quire that the nondisclosure of a fact which is not inquired about shall be fraudulent 
in order that it shall vitiate the policy, and this rule has been applied, although the 
policy provides that it shall be void if insured has concealed any material fact or 
circumstance concerning the insurance or the subject thereof.” 32 C. J. 1271. 

Here no fraud was alleged or proved, aside from the mere failure of the assured 
to communicate facts concerning which no inquiry was made, and, if we are cor- 
rect in our conclusion that this was not strictly a marine risk, such failure did not of 
itself constitute a defense. 

[5] The right of common carriers, shipowners, contractors, physicians and sur- 
geons, and others to protect themselves by insurance against losses arising from their 
own neglect, is no longer open to question; for, as said by Mr. Justice Story long 
ago in Waters v. Merchants’ Louisville Insurance Co., 11 Pet. 213, 221 (9 L. Ed. 
691): “There is nothing unreasonable, unjust, or inconsistent with public policy, 
in allowing the assured to insure himself against all losses from any perils not oc- 
casioned by his own personal fraud.” 

As we construe the policy in suit, the plantiff in error has in express terms obli- 
gated itself to indemnify the defendant in error against just such losses as are 
claimed. Some of the questions involved are novel, and by no means free from dif- 
ficulty; but we are not prepared to say that prejudicial error was commited upon 
the trial in the court below. 

The judgment is therefore affirmed. 


JAMES A. McALLISTER & CO,, Inc., v. WESTERN ASSUR. CO. OF THE 
CITY OF TORONTO. 
SAME v. LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED, OF 
LIVERPOOL, ENGLAND. 
(Supreme Court, Appelldte Division, First Department. December 17, 1926.) 
218 New York Supplement 658. i 
1, INSURANCE—LOSS BY WATER ENTERING THROUGH OPENING 
OF VESSEL’S SEAMS HELD LOSS FROM SEA PERIL, WITHIN 
MARINE POLICY; “PERIL OF SEA.” 
Loss caused by entry of water through opening of seams of seaworthy vessel, 
or through other openings not made by design, is loss from “peril of sea,’ within 
marine insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 403.) 


2. INSURANCE—ENTRY OF WATER, AND NOT NEGLIGENT UNLOAD- 
ING OF CARGO, WHICH CAUSED BARGE SEAMS TO OPEN, HELD 
PROXIMATE CAUSE OF DAMAGES. | 
Damage from entry of water through opening of seams of seaworthy barge, 

caused by negligent unloading of coal, held direct result of sea peril, within marine 

policy excepting insurer from liability for negligent loading and stowing of cargo, 
but not from negligent unloading, within rule that proximate cause alone is consid- 
ered in actions on marine policies. 

(For other cases, see Insurance, Dec. Dig. § 413.) 

Appeals from Supreme Court, New York County. | 

Actions by James A. McAllister & Co., Inc., against the Western Assurance 

Company of the City of Toronto and against the Liverpool & London & Globe ~ 

surance Company, Limited, of Liverpool, England. From judgments dismissing t! . 

complaints in both actions after a trial before the court without a jury, plainti 

appeals. Reversed, and judgment directed by plaintiff. 
Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Burr, Jj. f 
Foley & Martin, of New York City (Patrick J. Dobson, of New York City, 0 

counsel, and William J. Martin, of New York City, on the brief), for ee . 
Park & Mattison, of New York City (Anthony V. Lynch, Jr., of New Yor 

City, of counsel), for respondents. 
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Dow.tnG, J. These actions were brought to recover on policies of marine in- 
surance issued by defendants on the barge Peerless, afterwards renamed the James 
F. Brogan, for damage sustained by it while’ lying alongside the steamship King 
Alexander on May 11, 1921, at Pier 22, borough of Brooklyn, city of New York, 
into which steamship there was being discharged from the barge a cargo of coal. 

The barge in question was a woden vessel, 105 feet long, of 26 feet beam, and 
12 feet 6 inches in depth. She had a tonnage of 752 tons. On the 8th day of May, 
1921, with 752 tons of coal on board, she was towed to Pier 23, in the borough of 
Brooklyn, and after lying there was towed alongside the steamship King Alexander, 
lying at Pier 22, into which the cargo of coal was to be unloaded by the Auditore 
Stevedoring Company. The barge at this time was in all respects tight, staunch, and 
seaworthy. i 

To unload the coal, the stevedores placed in the stern hatch one derrick or 
unloading bucket, another in the third stern hatch, and another in the bow hatch, 
taking the coal out of the two ends down to the vessel’s bottom, leaving the coal in 
the middle untouched. There is testimony that this would strain a good, tight 
boat and open her steams. It did in fact spring this boat. The captain protested 
against the method of unloading. The stevedore was not employed by or under 
contract with the assured, and the assured had no control over him, and was not 
privy to the manner or methods of unloading. After the unloading had continued 
for four or five hours, the captain first noticed water coming in under the ceiling 
on ‘the bow, then about 15 inches deep. He went ashore and telephoned for a tug 
to pump her out; this was necessary to keep her from sinking. The pumping tug 
left her pier at 9:35 a. m. went to the slip where the barge was lying, and took about 
30 minutes from arriving there to get lines out to the leaking barge. When the tug 
arrived, there were 5 feet of water in the barge. It was then one hour at least from 
the first discovery of the leak and six-hours from the time the unloading began. The 
tug kept pumping for several hours and was replaced by another. This continued 
for several days, after which the water was kept down to one foot. The pumping 
was necessary to keep her from sinking; it is not disputed that, if not pumped out, she 
would have sunk. 

The damages claimed are for making necessary repairs, saving the vessel from 
sinking, unloading and transshipping her cargo, removing her to be repaired, render- 
ing services in recovering and securing the vessel and cargo, and for loss of use and 
other incidental expenses, all to the aggregate amount, as found by the learned trial 
court, of $4,113.95. 

The learned trial court has found that the damage was not due to the failure 
of the assured, or those in charge of the vessel, to exercise due diligence to keep and 
maintain the vessel in a seaworthy condition, but was caused by the opening of the 
seams of the vessel, and that the seams opened by reason of negligent unloading by 
the stevedores, which was the proximate cause of the loss. Relief was denied the 
plaintiff, upon the theory that the loss was not caused by a peril insured against, but 
by the opening of the seams of the vessel, caused by negligent unloading of her cargo, 
which was not a peril insured against. 

By the policies issued Dy them herein defendants agreed to “fully indemnify the 
assured for this company’s proportion of all general average charges, salvage ex- 
penses, and loss, damage, detriment, or hurt to said vessel for which it may be liable 
under this policy, against. the adventures and perils of the harbors, bays, sounds, 
seas, rivers, and other waters above named, and fires that shall come to the hurt, 
detriment, or damage of said vessel or any part thereof.” But they also provide: 

“Tt is the intent of this assurance company by this policy to fully indemnify the 
assured for this company’s proportion of all general average charges, salvage ex- 
penses, and loss, damage, detriment, or hurt to said vessel for which it may be liable 
under this policy, against the adventures and perils of the harbors, bays, sounds, 
seas, rivers, and other waters as above named, and fires that shall come to the hurt, 
detriment, or damage of said vessel or any part thereof, excepting always all claims 
arising from or caused by the following, or other legally excluded causes, viz. ; 
From all damage that may be done by the vessel hereby insured to any other ves- 
sel or property. From incompetency of the master or insufficiency of the crew, or 
from the want of ordinary care and skill in loading and stowing the cargo of said 
vessel. From rottenness, inherent defects, and other unseaworthiness. From war, 
invasion, riots, or civil commotion, theft, barratry, or robbery. From the bursting 
or explosion vf boilers, collopsing of flués, or any injury, derangement, or breakage 
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of machinery, unless caused by stress of weather, stranding, collision, or burning. 
From charges, damage, or loss in consequence of seizure or detention for or on ac- 
count of any illicit or prohibited trade or trade in articles contraband of. war, or 
from the violation of any port regulation. For any claims for wages or provisions 
furnished to officers or crew while the property insured may be detained by any 
disaster or during subsequent repairs, excepting always service rendered in the re- 
covery and securing the vessel or property covered by this policy, and from anchors 
being cast without being properly or sufficiently buoyed. From gangways and open- 
ings through the deck or sides not being properly secured and protected. And it is 
understood that no loss is to be paid arising from any negligence in not keeping 
vessel well pumped out, excepting in case of accident.” 

[1] The damage to this vessel having been caused by the opening and spreading 
of her seams, through which river water entered, the first question presented for 
consideration is: Does such a loss constitute one arising as a peril of the sea? It 
is to be remembered that the learned trial court has found that this vessel was sea- 
worthy, and so continued up to the time of the damage to her, which occurred through 
no fault of the assured. Further, that the influx of water was gradual, but so con- 
tinuous that it required several days’ pumping to save her from sinking. In my 
opinion the possibility of the water from the sea getting into a vessel through its 
seams, or through an opening not voluntarily made by those on board of her, is a 
peril of the sea. Quotations from English cases will establish, I believe, that the law 
to that effect is well settled there. ; 

Thus in the case of The Xantho, 12 App. Cas. 503 (1887), Lord Herschell said, 
at page 509: ; i 

“It was contended that those losses only were losses by perils of the sea which 
were occasioned by extraordinary violence of the winds or waves. I think this is too 
narrow a construction of the words, and it is.certainly not supported by the auth- 
orities, or by common understanding. * * * I am aware of only one case which 
throws a doubt upon the proposition that every loss by incursion of the sea, due to a 
vessel coming accidentally (using that word in its popular sense) into contact with a 
foreign body, which penetrates it and causes a leak, is a loss by peril of the sea * 

* * IT think, however, this expression of opinion [Cullen v. Butler, 5 M. & S. 461] 
stands alone, and has not been sanctioned by subsequent cases.” ; 

In the Xartho Case, 11 P. D. 170 the Court of Appeal, following Woodley v. 
Mitchell, 11 Q. B. D. 47, had held that, as there was no action of the sea 
or wind causing the collision, it could not be a peril of the sea; but this decision 
was reversed, and Woodley v. Mitchell overruled, by the House of Lords; Lord 
Bramwell (at page 513) saying that it is the entry of the sea through a hole that is 
the peril: 

The facts are that the sea flowed into her through a hole, and flowed in such 
quantities that she sank. It seems to me that the bare statement shows she went to 
the bottom through a peril of the sea. If the hole had been small, there being a piece 
of bad wood, a plank starting, or a similar cause, it would be called a leak, and no 
one would doubt that she foundered from a peril of the sea. Does it make any dif- 
ference that the hole was large, and occasioned by collision? I cannot think it does. 
It is admitted that, if the question had arisen on an insurance against loss by perils 
of the sea, this would have been within the policy a loss by perils of the sea.” 

That case, as it seems to me, put an end to the contention that, to constitute a sea 
peril, there must be some action of the sea, wind, or waves, or some natural cause 
therefor, other than the entry of sea water. 

In Hamilton, Fraser & Co. v. Pandorf & Co., se Cas. 1" Chee: ~ 
had gnawed a lead pipe, thereby letting water into the cargo part of he ship. 
was Sacdaaly held. per Lords Herschell, Halsbury, Watson, Bramwell, Fitz- 
Gerald, and Macnaghten, that this was a peril of the seas. Lord Watson said at 

age 525: en bes 

” “If the respondents were preferring a claim under a contract of marine insurance, 
expressed in ordinary terms, I should be clearly of opinion that they were entitled 
to recover.” 

Lord Halsbury said (pages 523, 524) : c oe 

“One of the dangers which both parties to the contract would have in their mind 
would I think, be the possibility of the water from the sea getting into the vessel 
upon which the vessel was to sail in accomplishing her voyage; it would not ne 
sarily be by a storm; the parties have not so limited the language of the contract; 
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it might be by striking on a rock, or by excessive heat, so as to open some of the 
upper timbers; these and many more contingencies that might be suggested would let 
the sea in; but what the parties, I think, contemplated was that any accident (not 
wear and tear, or natural decay) should do the damage by letting the sea into the 
vessel, that that should be one of the things contemplated by the contract.” 

Lord Herschell said (see 530) that it had been held in the United States, in 
Garrigues v. Coxe, 1 Bin. (Pa.) 592, 2 Am. Dec. 493, that a loss due to a leak occa- 
sioned by the eating of rats was covered in a marine policy by the words “perils 
of the sea,’ and that he had “no doubt that the loss was one which would in this 
country be recoverable under a marine policy as due to a peril of the sea.” 

In Cohen, Sons & Co. v. National Benefit Assurance Co., Ltd. (King’s Bench, 
1924), reported in full in 18 Lloyd’s List Law Reports, 199, summarized in 40 Times 
Law Reports, 347, the insured vessel was a submarine being dismantled while at her 
dock. Through the negligence of the contractors in charge of the work, parts of the 
vessel were removed out of the proper order of doing the work, in consequence of 
which the submarine leaked “in the skin of the ship” at the points where the parts 
were removed, filled with water, sank, was raised, and the assured sued to recover 
expenses in attempting to raise her. In holding the loss and expenses due to a peril 
of the sea and recoverable, Mr. Justice Bailhache said: 

“There is a peril of the sea whenever a ship is afloat in the sea, and water from 
the sea is unintentionally admitted into her which causes a loss, either to the cargo 
or to the ship. My judgment is that this vessel did suffer a peril of the sea caused 
by the negligence of somebody working on board; and, there being no warranty 
against negligence or exception of negligence against it, the defendants are liable, 
whether you look at it as a matter of the ordinary construction of an ordinary 
—_, policy, or whether you found your view on the express words written in the 
policy. 

In P. Samuel & Co. v. Dumas [1924] App. Cas. 431, 18 Lloyd’s List Law Re- 
ports, 211, it was held by the House of Lords that, where a ship was scuttled in 
calm weather, with the privity of the owner (not of the assured), no question of 
barratry being involved, there was no peril of the sea, solely because the willful 
act of the owner deprived the occurrence of its accidental nature; but it was clearly 
assumed that, except for the willful nature of the injury, the entry of the sea water 
would be a peril of the sea beyond which the law, in a case of marine insurance, 
would not look; Lord Sumner holding that, because of the decided weight of auth- 
ority (which he reviews), even the willful act of the owner, in which the assured 
did not participate, could not prevent the occurrence being a “peril of the sea.” He 


“Perils of the seas refer to accidents or casualties of the seas, so, evidently, 
accident or casualty is the point of the definition. Fortuitous, probably, adds noth- 
ing to either substantive. A fortuitous casualty is a matter of chance, a mischance; 
but in causation there is no chance. * * * If the chance refers to something not 
to be expected, and not to be precisely foreseen, something may be made of the 
term.” 

And in the same case Lord Finlay said: 

“There is a marked distinction between such a case as the present and the case 
where the hole has been mate by negligence—e. g., by carelessly leaving a valve open, 
as in Davidson v. Burnand— * * * that clearly was an accident incident to the 
carriage of goods, while in the present case the hole was willfully made. * * we 

A recent American case js that of Olypmia Canning Co, v. Union Marine Ins. 
Co., Ltd. (C. C. A. 9th Circuit) 10 F.(2d) 72, American Maritime Cases, 1926, 181. 
The Circuit Court of Appeals assumed that the capsizing of the vessel was due to 
her tender condition, caused by improper- loading at the intermediate port, and that 
this condition rendered her unable to withstand “well-known tidal currents” and cur- 
rents of a “river emptying into the bay” (both usual and ordinary currents, usually 
encountered, and which were necessarily to be anticipated, and therefore not in them- 
selves perils of the seas or insured against). While the court construed the policy 
(as stipulated therein) under the English law, there is no difference in the questions 
involved, because both here and in England under a time policy the loss must be 
caused by a peril of the sea. The court adopted the view of plaintiff in error in that 
case, sa $ : : 

“The plaintiff in error contends that, if a vessel is seaworthy when the policy 
attaches and thereafter some unexpected and unforeseen event occurs, during the 
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course of the voyage, which changes her condition, which event, in connection with 
the action of the sea, even if the latter is calm, causes the vessel to founder, the loss 
occurs fro msea peril, and that in the present case the negligent overloading of the 
vessel was the occurrence of such an unfgoreseen event” 

_ The prolonged litigation in the case of Starbuck v. Phoenix Ins. Co., 10 App. 
Div. 198, 41 N. Y. S. 901, 19 App. Div. 139, 45 N. Y. S. 995, 34 App. Div. 293, 54 
N. Y. S. 293, 47 App Div. 621, 62 N. Y. S. 264, affirmed 166 N. Y. 593, 59 N. E. 
1130, involved the question as to whether the mere entry of sea water through an 
open port, without any extraordinary, violent, or unusual action ofthe sea (10 App. 
Div. 199, 41 N. Y. S. 901), was a peril of the sea, and it was finally so held (19 
App. Div. 139, 45 N. Y. S. 995). 

I reach the conclusion; based on the foregoing cases and the others discussed in 
the opinions therein, that it is not necessary that there should be the action of the 
sea, wind, or waves, violent or otherwise, to cause a peril of the sea, but that a 
truly accidental occurrence, peculiar to the sea, such as the entry of the sea water 
through the steams of a vessel, which have opened, or through a hole in her hull 
(neither occurrence happening through design), constitutes a peril of the sea, within 
the meaning of a policy of marine insurance. 

[2] We thus have a case of damage due to a peril of the sea, which was the 
direct and immediate cause of the damage, since the entry of the water threatened 
the barge with sinking, to prevent which the expenditures in question were incurred. 
The learned trial court in its opinion, said: 

“Though the entry of the water operated more immediately in producing the 
disaster, the loss must be attributed to the cause which concededly set in motion with- 
out any intervening independent cause. This was the dominant and efficient, the 
proximate cause.” 

But that cause was also incidental to the very purpose for which the barge was 
to be used, which required the loading and unloading of cargoes. A mere reading 
of the exceptions in the policy will show how wide and general must have been the 
liability for perils of the sea assumed by the insurers, when it required so many 
descriptions of exempted classes of perils for which it did not undertake to indem- 
nify. It is significant that the insurers took care to relieve themselves from claims 
arising “from the want of ordinary care and skill in loading and stowing the cargo 
of said vessel,” thus showing they would have deemed themselves liable to claims 
arising therefor, but for this exception. But they failed to relieve themselves from 
liability for damage from the correlative case of want of ordinary care and skill 
in unloading the cargo of the .vessel, which was the cause for the opening of the 
seams, which was the immediate cause of the entry of the water and the consequent 
damage. 

Tn Bird v. St. Paul Fire & Marine Ins. Co., 224 N. Y. 47, at page 53, 120 N. E. 
86, 88 (13 A. L. R. 875), Judge Cardozo said: 

“Especially in the law of insurance, the rule is that ‘You are not to trouble your- 
self with distant causes.’ Willes, J., in Ionides v. Univ. Marine Ins. Co., 14 C. B. 
[N. S.] 289; Leyland Shipping Co. v. Norwich Fire Ins. Society, 1917, 1 K. B. 873, 
883, 893. ‘In an action on a policy, the causa proxima is alone considered in ascer- 
taining the cause of loss; but in cases of other contracts and in questions of tort the 
causans is by no means disregarded.’ Fenton v. Thorlef & Co., [1903] A. C. 443, 
454.” 

The rule “is based” it is said, “on the intention of the parties. Reischer v. Bar- 
wick, [1894] 2 Q. B. 550.” Justice Holmes said in Queen nIsurance Co. of America 
v. Globe & Rutgers Fire Ins. Co., 263 U. S. 487, 44 S. Ct. 175, 68.L. Ed. 402, speak- 
ing of a policy of insurance on a cargo against war risks (at page 492 [44 S. Ct. 
176]): . 
bn the other hand, the common understanding is that in construing these 
policies we are not to take broad views, but generally are to stop our inquiries with 
the cause nearest to the loss. This is a settled rule of construction, and, if it is 
understood, does not deserve much, criticism, since theoretically, at least, the parties 
can shape their contract as they like.” u 

In the case of The Xantho, supra, Lord Herschell said: ; 

“Now, I quite agree that in the case of a marine policy the causa proxima alone 
is considered. If that which immediately caused the loss was a peril of the sea, it 
matters not how it was induced, even if it were by the negligence of those navigat- 
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ing the vessel. It is equally clear that in the case of a bill of lading you may some- 
times look behind the immediate cause.” 

In the present case the respondents admit in their brief that: 

“The testimony clearly establishes that the entry of water through the seams 
of the Peerless was the immediate cause of her sinking.” 

I reach the conclusion therefor, that defendants are liable under their policies 
of insurance in the case now before us. There is no dispute as to the facts in this 
case, and the amount of plaintiffs’ recovery has been established by the evidence. 

The policy -issued by the Liverpool & London & Globe Insurance Company, 
Limited, insured the owner of the barge for the sum of $4,125, while that issued by 
the Western Assurance Company insured the owner of the barge in the sum of $5,- 
875, on a total valuation of $10,000. The amount of the loss alleged was $5,370.50, 
and, as found by the court below, without exceptions by defendants, was $4,113.95. 
After deducting $100 particular average as provided in each policy, the proportion 
of the sum of $3,913.95 proved against the Liverpool & London & Globee Insurance 
Company was $1,614.49, with interest, and against the Western Assurance Company 
$2,299.46, with interest. 

The judgments appealed from will therefore be reversed, with costs and judgment 
directed in favor of plaintiff in each action, with costs. Submit order containing 
findings on notice in conformity with this opinion, as proposed by plaintiff to the 
learned trial court. 

Judgments reversed, with costs, and judgments directed in favor of the plaintiff, 
with costs. Submit order containing findings on notice in conformity with opinion, 
as proposed by plaintiff to the learned trial court. All concur. 
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ACCIDENT 


. MISSOURI STATE LIFE INS. CO. v. PATER. 
(Circuit Court of Appeals, Fy Circuit, December 4, 1926.) 
Oo 


15 Federal Reporter (2d) 737. 
1, INSURANCE—WHETHER INSURED COMMITTED SUICIDE HELD, 
UNDER EVIDENCE, FOR JURY. 


In action on accident policy, question whether insured committed suicide held, 
under evidence for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 
2. INSURANCE—BURDEN OF PROVING DEATH OF INSURED BY 

ACCIDENTAL MEANS IS ON PLAINTIF 

In action on accident insurance policy, plaintiff has burden of proving death by 
accidental means. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—MATERLALITY OF STATEMENT OF APPLICANT 
FO RACCIDENTAL INSURANCE AS TO OTHER INSURANCE HELD, 
UNDER EVIDENCE, FOR JURY. 

Whether statment of applicant for accident insurance that he had no other ac- 

— or health insurance materially affected acceptance of risk held, under evidence, 

or jury. 
(For other cases, see Insurance, Dec. Dig. § 668[6].) 


4. INSURANCE—WHETHER STATEMENT OF APPLICANT FOR AC- 
CIDENT INSURANCE CONCERNING PRIOR HEALTH AFFECTED 
RISK HELD FOR JURY. 

Whether statement of applicant for accident insurance concerning prior health 
materially affected acceptance of risk held, under evidence, question for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[7].) 

5. INSURANCE—WHETHER APPLICANT FOR ACCIDENT INSURANCE 
FALSELY REPRESENTED THAT HIS HABITS WERE TEMPERATE 
HELD QUESTION FOR JURY. | ; . ; . 
Truth or falsity of statement of applicant for accident insurance concerning his 

use of liquor held, under evidence, for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


In Error to the District Court of the United States for the District of Indiana. 

Action by Mamie K. Pater against the Missouri State Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. , 

Claris Adams, of St. Louis, Mo., and D. H. Ortmeyer, of Evansville, Ind., for 
plaintiff in error. ; 

Frank H. Hatfield and Louis L. Roberts, both of Evansville, Ind., for defendant 
in error. 

Before Alschuler, Evans, and Anderson, Circuit Judges. ; 

AtscHuLer, Circuit Judge. The judgment assailed is predicated on a contract 
of insurance dated March 7,.1923, providing for indemnites of $50 weekly, and $15,- 
000 in case of death, where the injury or death was results wholly from accidental 
means, not including “suicide, sane or insane.” One of the policy conditions was that 
copy of the application appearing thereon, dated March 6, was made part of the con- 
tract. In the application appear these questions and answers : . : 

“J. What accident or health insurance have you in other companies or associa- 
tions None.” 

“N. Are your habits temperate? Yes.” . : ’ 

“P. Have you within the past five years had medical or surgical advice of treat- 
ment, or any departures fro good health If so, state when and what? 1921; broken 
ribs; complete recovery.” as cee ; 

4 Do you saves tnt the falsity of any answer in this application for a aged 
shall bar the right to recover thereunder, if such answer is made with ifitent to - 
ceive, or materially affects either the acceptance of the risk or the hazard assume 

company? Yes. ae . y 
- Soren the following September 23 from a self-inflicted knife stab. Plain- 
tiff in error predicates contention of nonliability upon the claim that insured com- 
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mitted suicide; also that the above-quoted answers were false and intended to de- 
ceive, or materially affected the acceptance of the risk or the hazard which the com- 
pany assumed. 

[1] That there appears in the evidence much tending to support the conclusion 
of suicide must be conceded. Insured and his wife, beneficiary under the policy, 
were in their kitchen doing the work after the evening meal. He was wiping the 
dishes, and the last article wiped was a short, pointed paring knife. The wife in her 
testimony stated that, turning from him, she heard him say, “Here goes,”~atid then 
looking at him, she saw blood on his shirt, and him in the act of laying down the 
knife, and taking a few stpes, falling, and dying shortly thereafter. The post mortem 
showed a knife wound about two inches deep, which penetrated the heart sufficiently 
to cause death. There was evidence tending to show that he had sustained busitiess 
reverses, was drinking, and had threatened self-destruction. 

On the other hand, it was testified that he was generally, in excellent health and 
spirits; that, notwithstanding some previous business troubles, he was in fair shape, 
his wife and her mother having advanced considerable money to save the hardware 
business in which he had been long engaged, making him the manager of it; that his 
relations with his wife and their several young children were most happy; that he 
was temperate, and of a jovial, playful disposition, frequently playing games with 
his own and other children of the neighborhood. A number of witnesses testified 
to his quite frequent practice of taking a knife or other sharp instrument in his hands, 
and in the presence of others moving it toward his body, and just before contact 
turning his hand about and striking himself with his fist, exclaiming, “Here goes,” 
or some similar: exclamation, but all in play, and for the purpose of freightening 
those who happened to be about, calling the performance the “Dutch Act,” but with 
nothing to indicate intent to harm himself; that such things would be done both in 
store and at home; and that in general he was much given to mock heroics and 
“play acting.” 

[2] We are of the opinion that upon the record the question of suicide was one 
of fact for the jury, whose conclusion therein we do not feel at liberty to disturb. 
To be sure, appellee had the burden of showing that the death was caused through 
sccidental means; but, under the cifcurmstances, ‘rejecting the theory of suicide leaves 
no alternative but the conclusion of death through accidental means, 

[3] Respecting the answer to question J, to the effect that he had no accident 
or health insurance in other companies or associations, it appeared in evidence that 
just before the date of the application he had written a letter to some other concern, 
calling attention to the fact that he had had a cold or an attack of flu, which had 
disabled him for about a week, and asking for blanks to claim indemnity therefor. 
The blanks were evidently furnished, and there was introduced in evidence stch a 
blank, apparently signed by him, setting forth such illness, and saying he had been 
treated by a physician, but that he had receovered. There was also in evidence his 
reipt for $22.14, which evidently was paid him by this other concern on March 19, 
given to what was called Business Men’s Indemnity Association, reciting a: policy 
therein and payment “on account of disability caused by sicktiess on or about Febru- 
ary 22, 1923.” The statement of claim mentioned the policy as bearing date May 5, 
1922. There was no otherev idence as to the nature of the msurance concern. or 
the amount or nature of the policy. It was stipulated that an action on that policy, 
begun by appellee, was pending; but the widow testified she did not know whether 
or not the policy was in force, and it doés not appear whether that action is pred- 
icated on the death of the insured, or on the same or some other illness. We gather 
from the record that the policy was not an accident, but a health policy. It may well 
be that the deceaséd in good health may have answered as he did, thinking that, since 
it was a health policy, and the one in question an accident policy, or, as he termed 
it, a “life” policy, they did not in any way conflict. 

But can the court say, as a matter of law, that the answer “materially affects the 
acceptance of the risk or the hazard assumed by the company”? Appellant contends 
that, the answer being untrue, the ¢onclysion of materiality and hazard follows as a 
matter of law. If so, why this clause? The clause is not to be treated as through 
it were not present, and as if in its place were the frequently found clause; unquali- 
fied, that falsity of any answer in the application would void the policy. Courts have 
had frequently to deal with such clauses. It is possible to imagine circumstances 
under which a court might be warranted in saying that reasonable minds could not 
differ on the conclusion of the materiality of a concealed fact respecting other insur- 





502 The Insurance Law. Journal, Vol. 68 [Mar., 1927 


ance. But where, as. here, the prior policy was manifestly of a different class, and, 
under. the evidence, may have been for no considerable amount, and possibly not 
even in force when appellant’s policy issued, the question of its effect upon the ac- 
ceptance of the risk or the hazard assumed by the company, as well as the good 
faith of the deceased in making the answer, was for the jury. 

[4] And likewise as to the answer to question P, respecting his prior health, 
as bearing on the acceptance of the risk, or the extent of the hazard assumed by the 
company, and of his good faith in making the answer. Again, one can imagine a case 
where a court might be warranted in concluding that reasonable minds would not 
differ upon the inference to be drawn, had certain falsely represented facts respecting 
prior health been truthfully stated, as, for instance, had he deliberately concealed 
that he was a subject of severe and serious epileptic attacks which strongly predis- 
pose to accidents. But the situation here is so manifestly different that it was for 
the jury to determine whether, and to what extent, the answer complained of in- 
fluenced the acceptance of the risk or hazard. Indeed, under the facts here appearing 
it might, with some show of reason, be said that reasonable minds would not differ 
on the conclusion that his week’s indisposition, through what he called a cold and 
the flu, wherefrom he had probably recovered at the time of the application, would 
in any manner have influenced the company against. writing the policy, or have af- 
fected the rate or the hazard. It is in this connection worthy of note that so appa- 
rently unimportant was considered the matter of applicant’s physical condition that no 
personal examination of him appears to have been required or made prior to issuing 
him the policy. 

[5] Respecting answer to question N, stating his habits to be temperate, whether 
the answer was true or false was clearly for the jury. There was evidence that 
liquor he had drunk was poisonous, and made him sick on several occasions; but his 
physician and others testified he was temperate, and it appeared that a post mortem 
revealed nothing which would indicate his addiction to liquor drinking. F 

The jury was fairly charged on all the propositions involved, and no complaint 
is made on that score. 

The judgment must be and is affirmed. 


RHODES v. UNITED STATES CASUALTY CO. (No. 46.) 
(Supreme Court of Arkansas. Dec. 13, 1926.) 
288 Southwestern Reporter 883. 

INSURANCE—ACCIDENT POLICY COVERING ONLY ACCIDENTS SUF- 

FERED WHILE RIDING IN CERTAIN CONVEYANCES HELD NOT 

TO COVER ACCIDENTAL DEATH BY DROWNING. : 

Accident policy, limited to injuries to insured while riding on specified con- 
veyances and being limited to extent therein provided, held not to cover death of 
insured by accidental drowning. 

(For other cases see Insurance, Dec. Dig. § 452.) 

Appeal from Circuit Court, Pulaski County; Marvin Harris, Judge. 

Action by Sue Rhodes against United States Casualty Company. Judgment 
for defendant, and plaintiff appeals. rmed. Ah 

Rogers, Barber R Henry and Sam M. Wassell, all of Little Rock, for appellant. 

Gannaway & Gannaway, of Little Rock, for appellee. ; 

McCuttocn, C. J. Appellant instituted this action against appellee on a policy 
of accident insurance issued to H. B. Rhodes; the benefit under the policy being 
payable to appellant. ; Pesta 

H. B. Rhodes came to his death by accidental drowning at a swimming beach 
near Little Rock, and his death occurred during the existence of a policy of insurance 
issued to him by appellee. The case was tried by the court sitting as a jury, and 
the facts were undisputed. The court rendered judgment against appellant, and an 
appeal has been prosecuted. , 
con The parts of .the policy which are deemed material to this controversy read as 
ollows : ; 

“This is a limited policy, and provides indemnity for loss of life, limb, or time 
by accidental means, only to the extent herein provided. : 
‘Policy NO, ss Series No. 600A. 

“United States Casualty Company, 
“80 Maiden Lane, New York. 
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“In consideration of the payment of the premium and subject to the terms, 
conditions, and limitations contained herein, the United States Casualty Company 
of New York, herein called the company, does hereby insure the owner of this 
policy, herein called the insured, against loss caused by bodily injuries as hereinafter 
provided and in the sums ehereafter specified : 

“Section A. 

[Here follows a list of injuries to different parts of the body covered by the 
policy, and the respective amounts.] 4 

“* %* * Provided such injuries are not caused or contributed to by voluntary 
exposure to unnecessary danger, or by violation of the law on the part of the insured, 
and are effected exclusively by external, violent and accidental means, which shall, 
independently of all other causes, immediately, continuously, and wholly disable the 
insured, or be the sole cause of the death of the insured within one month of the 
date of the event causing such injury, and said injuries to the insured shall occur: 

“While actually riding as a passenger and not being a railroad employee on duty, 
in a place regularly provided for the transportation of passengers within a surface 
or elevated railroad or subway car, steamboat, or other public conveyance provided 
by a common carrier, for passenger service only, and while not being upon the 
step or steps, or getting on or off such conveyance; or : 

“While riding as a passenger in a passenger elevator used for passenger service 
only, in a place regularly provided for the sole use of passengers.” ; 

Section B of the policy provides indemnity for loss of time resulting from certain 
accidental injuries not specified in the foregoing section, but this does not include 
death by aécidental drowning. Section C provides indemnity against loss of life 
occurring within a month after certain accidental injuries, and the clause is restricted 
to certain kinds of injuries, and does not include the loss of life by drowning. The 
policy ran for a term of one year, and the annual premium was 50 cents. ; 

The contention of appellant is that there is liability under section A of the policy, 
and the argument in the brief is devoted to the contention that death by accidental 
drowning comes within the definitions contained in that section. Conceding that 
accidental death by drowning is one “effected exclusively by external, violent, and 
accidental means,” as contended by counsel, it does not follow that such an injury 
comes within the terms of the policy, for the indemnity is, in express terms, limited 
to injuries which occur while the insured s riding as a passenger “within a surface 
or elevated railroad or subway car, steamboat, or other = conveyance provided 
by a common carrier,” or while riding “in a passenger elevator used for passengers 
only.” The policy is declared on its face to be a limited one and only to apply 
to the extent therein provided. This s further shown by the fact that the premium 
is only 50 cents per annum, and the strict limitations in the policy are expressly 
stated in clea rlanguage. It is not a general accident policy, but one confined to 
particular injuries accurately described. 

We think the court was correct in holding that death by accidental drowning 


did not come within the terms of the policy; therefore the judgment of the trial 
court is affirmed. ‘ 


BRYANT’S ADM’R v. KENTUCKY CENTRAL LIFE & ACCIDENT INS. CO. 
(Court of Appeals of Kentucky. Nov. 30, 1926.) 
88 Southwestern Reporter 766. 
INSURANCE—EVIDENCE OF INSURED’S ROBBERY AND DEATH 
HELD TO SUSTAIN RECOVERY FOR NATURAL, RATHER THAN 
ACCIDENTAL, DEATH. 
Where deceased was found in shanty, beaten to death, furniture being upset and 
valuables gone, door being fastened from outside, recovery for natural death under 
life policy held proper, after direct verdict for defendant insurer; plaintiff not being 
entitled to recover under policy’s accidental death clause. 
(For other cases see Insurance, Dec. Dig., § 665[5].) 
Appeal from Circuit Court, Harrison County. 
Action by William Bryant’s administrator against the Kentucky Central Life & 


Accident Insurance Company. -From a judgment in his favor. for lesser amount, 
plaintiff appeals. Affirmed. 


Swinford & Swinford, of Cynthiana, for. appellant, 


a E. King, of Cynthiana, and Peter, Lee, Tabb & Krieger, of Louisville, for 
appellee. me 
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_ Sampson, J. In this suit to recover $1,000 upon a life and accident insurance 
policy, issued by appellee company, the court at the conclusion of the evidence sus- 
tained a motion by the insurance company to direct a verdict in its favor on a claim 
for accidental death, and directed the jury to find and return a verdict for the ad- 
ministrator in the sum of $100 as for the natural death of Bryant, according to the 
terms of the policy. Complaining of the judgment entered upon this verdict, the 
administrator appeals. 

The policy was issued May 7, 1923, and Bryant died March 13, 1924, while the 
policy was in full force and effect. The insurance company offered to confess judg- 
ment for $100, the amount due under the policy for natural death, but declined to pay 
$1,000, the amount fixed in the policy for accidental death. Bryant, a colored man, 
lived alone in a shanty on an alley in Cynthiana. He was a porter and janitor and 
had charge of the cleaning of several offices and places of business, out of which he 
made a yery nice income, saving a part of it. He had plenty of good clothing, in- 
cluding some silk shirts and several suits and overcoats. He kept his money on 
his person. On Saturday he was going about his duties in the usual way and ap- 
peared to be in good health. On Sunday morning when some one visited his shanty 
they found the door fastened from the outside. When they entered they discovered 
Bryant lying on the bed in an unconscious condition, his body covered with bruises 
and one or more contusions from which blood was oozing. The furniture in the 
room was upset, the stove turned over, and the bed clothing in confusion. His 
money, clothing, and other valuables were gone. Bryant never regained conscious- 
ness and died within a few hours. 

This action was brought upon the theory of the administrator of Bryant that this 
death was the result of external, violent, and accidental means within the meaning 
of those words as employed in the policy contract. The policy in part reads: 

“The Kentucky Central Life & Accident Insurance Company, subject to the 
provisions printed on the face and back hereof, will pay to the beneficiary named in 
said schedule one thousand dollars within twenty-four (24) hours after satisfactory 
proof has been furnished the company at its home office, Anchorage, Ky., of the 
death of the insured, resulting directly and independently of all other causes through 
external, violent, and accidental means, provided death of the insured occurs within 
ninety (90) days from date of accident, provided the company shall not be liable for 
the payment of any sum whatsoever (except indemnity for natural death as provided 
in clause 5), if such injury be sustained at a time when the insured is insane, or not 
in the present full possession and normal exercise of all his faculties.” 

The schedule then follows: 


Policy No. Name of Insured. Age Next Weekly 
Birthday. Premium. , 
X-105949 William Bryant 46 26c 
Maximum amount of insurance. Beneficiary. 


Accidental Weekly 
Death. Death. Indemnity. Estate. 


$1,000.00 
$100.00 $10.00 


Paragraph 4 of the policy, in part, provides: 

“Accidental death, dismemberment, or weekly indemnity shall not be payable for, 
or, as a result of bites, or stings of insects, ptomaines, fits, vertigo, cerebral hemor- 
thage, orchitis hernia,” etc., “or for injury that is self-inflicted or intentionally in- 
flicted upon the insured by any other sane or insane person, or sustained by the insured 
in war or riots, or while engaged in mining or aerial navigation, baseball or football ; 
or at a time when the insured is delirious or under the influence of any narcotic or 
intoxicant; or while fighting or violating any law; or for any poison taken internally, 
or alcoholism in any form.” 

Paragraph 5 reads: oo 

“If the death of the insured results from natural causes, or from any injury not 
covered by the accidental death indemnity provided for in this policy, as set out im 
the foregoing paragraph, the company will pay the beneficiary the sum of one hun- 
dred dollars ($100.00) within twenty-four (24) hours after satisfactory proof of 
death has been furnished the company at its home office, Anchorage, Ky. 
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The answer, after traversing some of the material averments of the petition, 
pleaded and relied upon clause 4 of the policy contract, copied above. Further plead- 
ing the company in its answer averred that Bryant was addicted to the use of nar- 
cotics and intoxicants, which fact was unknown to it at the time the policy was 
delivered; that Bryant was at the time of his death under he influence of some nar- 
cotic or narcotics, or that he was at the time of his death under the influence of some 
intoxicant or intoxicants unknown to the company, or that he was at the time under 
the influence of a combination of narcotics or narcotics and intoxicants, and that his 
death resulted from the effect of such narcotic or narcotics or from intoxiant or 
intoxicants, or that his death resulted from the combined effect of both, or that he 
died as the result of a poison taken internally or from alcoholism in some form un- 
known to the company, or from some cause unknown to the company suffered at the 
time when he was delirious or under the influence of a narcotic or intoxicant. It 
was also averred that Bryant died from a cause against which he was not insured 
by the company in the policy declared upon. 


On this appeal the administrator insists that the trial court was not authorized, by 
the facts proven in evidence, to direct a verdict for the insurance company upon the 
claim for accidental death, and urges a reversal of the judgment upon this ground. 
The evidence was brief and in substance as set out above. No one was able to tell how 
Bryant came to his death, but all the surrounding circumstances point to robbery. 
For instance the door was fastened from the outside, a thing Bryant could not have 
done. He had been beaten and sustained many injuries on his head and body, his 
room was upset, indicating a struggle, and his money and valuables were gone, proving 
that the intruder had succeeded in overcoming Bryant and accomplishing the robbery 
designed, carrying away the swag, and fastening the door from the outside, leaving 
Bryant in his room to die. That the bruises on the body of Bryant which brought 
about his death were inflicted in an effort to perpetrate the crime of robbery cannot 
be doubted from the facts and circumstances. The question is, Were these injuries 
sustained solely through external, violent, and accidental means, independent of all 
other causes as employed and qualified in the policy? If so, they were covered by 
the accidental death clause of the policy, and if not, his administrator is entitled to 
recover only under the clause of the policy awarding $100 for natural death of the 
insured. ; 


The insurance company calls attention to the clause in the policy which says 
that— 

“Accidental death * * * shall not be payable for or as a result of * * * in- 
jury that is self-inflicted or intentionally inflicted upon the insured by any other sane 
or insane’ person, * * * or while fighting or violating any law.” 


Bryant was not insured against injury or death inflicted or suffered while fighting, 
whether rightfully or wrongfully; nor was he insured against injuries received or 
inflicted intentionally whether rightfully or wrongfully by any other person, sane or 
insane. Hutchcraft v. Insurance Co., 87 Ky. 300, 8 S. W. 570, 10 Ky. Law Rep. 260, 
12 Am. St. Rep. 484. The circumstances and facts presented to the jury prove, if 
they prove anything, that Bryant received the bruises and injuries upon his head and 
body at the hands of some person whose object was robbery, and who intentionally 
inflicted the bruises and injury upon Bryant for the purpose of overcoming him and 
taking his money and property. By the plain terms of the policy contract, Bryant 
was not insured against death resulting from injuries intentionally inflicted, or in- 
jured, or injuries or death suffered or resulting to him while fighting. These terms 
of the policy seem to be of equal dignity with other terms thereof, printed in the 
face of the policy, and we can find no reason why such terms should not be enforced 
the same as those terms of the policy which require the company to pay under cer- 
tain states of case. The parties, consisting of the insurance company and Bryant, 
had a right to enter into such a contract containing such terms and limitations, and 
when they did so they were each bound thereby. Although there was a direct ver- 
dict for the defendant insurance company, the court entered a judgment in favor of 
the administrator of Bryant against the company for $100 on the policy for natural 
death. No complaint is made of this. . 

No reason has been shown why the judgment should be reversed. It is therefore 
affirmed. 

Judgment affirmed. 
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STEWART y. CONTINENTAL CASUALTY CO. (No. 20134.) 
(Supreme Court of Washington. Dec. 6, 1926.) 
250 Pacific Reporter 1084. 

INSURANCE—INSURED HELD STRICTLY AND CONTINUOUSLY CON- 
FINED WITHIN HOUSE, AND UNDER DOCTOR’S CARE THEREIN, 
THOUGH SHE VISITED DOCTOR AND EXERCISED, ACCOMPANIED 
BY ANOTHER. 

Insured compelled by acute glaucoma to be indoors except for trips to doctor’s 
office and exercise at doctor’s direction, when she was necessarily accompanied by 
another person, held “strictly and continuously confined within the house, and therein 
under the regular care of a physician,” within health insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Department 2. 

Appeal from Superior Court, King County; Paul, Judge. 

Action by Alice M. Stewart against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Poe, Falknor, Falknor & Emory, of Seattle, for appellant. 

G. F. Vanderveer and M. H. Cooperman, both of Seattle, for respondent. 

ParKER, J. The plaintiff, Miss Stewart, commenced this action in the superior 
court for King county seeking recovery from the defendant casualty company upon 
certain health insurance provisions of a policy issued to her by that company. A trial 
upon the merits in the superior court, sitting without a jury, resulted in findings and 
judgment awarding recovery to Miss Stewart in the sum of $1,866.67, as a balance 
due under the policy for her loss of time from her occupation during which she was 
totally disabled by sickness and continuously confined within the house under the 
regular care of a legally qualified physician. The award of the court is for loss of 
19 months’ and 20 days’ time at $100 per month, less $100 which has been paid her by 
the company. From this disposition of the case by the superior court the company 
has appealed to this court. 

The policy, among other things, insures “against loss of time from bodily sick- 
ness or disease.” The provisions of the policy with which we are here concerned 
are the following: 

“Part VIII. Health Insurance.—In the event that the insured shall suffer from 
any bodily sickness or disease which is contracted and begins while this policy is in 
force as regards health insurance, the company will pay for the loss of time resulting 
therefrom as follows: s 

“A. Said monthly indemnity will be paid for such period as the insured by rea- 
son of such sickness shall be totally and continuously disabled from performing each 
and every duty pertaining to his occupation, and shall also by reason of such dis- 
ability be strictly and continuously confined within the house and therein be under 
the regular care of a legally qualified physician. : z 

“B. Said monthly indemnity will also be paid for such period, not exceeding two 
months, as the insured by reason of a nonconfining sickness or by reason of con- 
valesence from a confining sickness shall be totally and continuously disabled from 
performing each and every duty pertaining to his occupation and shall also be under 
the regular care of a legally qualified physician, though not confined within the 
house.” . , 

The monthly indemnity referred to in these paragraphs is $100. _ 

The controlling facts, as we view them, may be fairly summarized as follows: 
The policy was issued on April 2, 1923; the first and second annual premiums were 
paid to the company. Plainly, therefore, the policy was in force up to April 2, 1925, 
and for such further time as Miss Stewart may have been entitled to monthly in- 
demnity under the above-quoted provisions, for her sickness beginning while the policy 
was in force. In June, 1924, Miss Stewart became afflicted with acute glaucoma of 
the left eye, and later in February, 1925, became afflicted with acute glaucoma of the 
right eye. On August 9, 1924, she had become, and thereafter was. continuously, dis- 
abled by reason of such sickness from performing any duty pertaining to her occu- 
pation as a nurse, or any other occupation, up until March 29, 1926; that is, she — 
so disabled for a period of 19 months and 20 days. She was, during the whole o 
that period and for some three weeks prior thereto, under the regular and continuous 
care of a legally qualified physician. She went to a hospital on August 9, 1924, on 
there was then performed a very serious operation upon her eye by her physician, who 
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continued to visit and attend her there daily up until August 17, 1924. She then re- 
turned to her home, where she was compelled to remain continually because of the 
continued affliction to her eyes, until March 29, 1926, except that she went occasionally 
to her physician’s office for examination and treatment some four blocks distant from 
her home, always on such occasions being necessarily accompanied by another per- 
son, also to a hospital for treatment where she necessarily remained some 12 days in 
November, 1925, and also occasionally she took very short walks outdoors by advice 
of her physician, always when out of doors necessarily accompanied by another per- 
son. Her eyes were examined and treated by her physician approximately weekly 
during the period in question, apparently, aside from the first month or two, for the 
most part at her physician’s office, though occasionally at her home. The evidence 
as a whole, we think, renders it quite clear that she was practically helpless during 
this whole period in so far as being able to go alone from her home was concerned, 
and that her every excursion from her home was for the sole purpose of receiving 
treatment by her physician, other than the occasional short walks taken by her for 
exercise in the open air by advice of her physician. 

The real controversy here is as to whether or not Miss Stewart can be consideréd 
as being, by reason of her disability, “strictly and continuously confined within the 
house and therein be under the regular care of a legally qualified physician,” within 
the meaning of paragraph A of the policy above quoted. The decisions of the courts 
touching problems of this nature are seemingly not harmonious. It seems to us, how- 
ever, that such conflict is rather more apparent than real, when each decision is par- 
ticularly noticed in the light of the circumstances of the particular case dealt with. 
Indeed, there seems to be no two cases exactly alike. The words, “confined within 
the house,” or “confined to the house,” have seldom been taken by the courts in their 
literal meaning. Among the decisions of the courts coming to our attention which 
seem to us to lend support to the contentions here made in behalf of Miss Stewart 
and in support of the judgment of the trial court, we notice the following: 

In Great Eastern Casualty Co. v. Robbins, 111 Ark. 607, 164 S. W. 750, there was 
drawn in question a sick indemnity insurance clause reading as follows: 

“If any sickness, contracted and beginning after this policy has been in continuous 
force for 30 days from this date, shall totally disable and prevent the insured from 
performing any and every duty pertaining to any and every kind of business or occu- 
pation, and shall necessarily and continuously confine him within the house, where 
he shall be regularly visited by a licensed physician, the company will pay for the 
vere of such confinement, not exceeding six months, benefit at the rate per month 
of $100.” 

This was followed by a nonconfinement indemnity clause in substance the same 
== one here in question. The court’s view of the applicable law is expressed as 

ollows: 

“The testimony discloses the course of treatment to which plaintiff was subjected 
while in the sanatorium at Denver. He was continuously under the treatment of 
physicians, and was confined to the house, except that he was out for a short time 
—— under the direction of the physician, for the purpose of getting sunshine and 

resh air. 

“The court instructed the jury that ‘a continuous confinement within the mean- 
ing of this instruction does not mean that the plaintiff, in order to be entitled to this 
benefit, must have actually been confined within the walls of a house every minute or 
hour, but that ‘the mere fact that he went out occasionally and at stated intervals 
for the purpose of taking exercise and fresh air, under the instructions of his physi- 
cian, would not be sufficient to prevent plaintiff from recovering in this action.’ This 
instruction was given over the objection of the defendants, and the ruling is assigned 
as error. That is the principal ground urged here for reversal. 

“We are of the opinion that the court correctly interpreted the contract, and that 
the instruction complained of was not in conflict with the law which controls. Cases 
cited on the brief fully sustain that view: Jennings v. Brotherhood, 44 Colo. 68, 96 
P. 982,18 L. R. A. (N. S.) 109, 130 Am. St. Rep. 109; Breil v. Claus, 84 Neb. 155, 
120 N. W. 905, 23 L. R. A. (N. S.) 359, 18 Ann. Cas. 1110; Metropolitan Plate Glass 
& Casualty Ins. Co. v. Hawes, 150 Ky. 52, 149 S. W. 1110, 42 L. R. A. (N. S.) 700; 
Ramsey v. General Accident Ins. Co., 160 Mo. App. 236, 142 S. W. 763.” 

The verdict for the plaintiff was there held to be sustained by the evidence, though 
we think the recitals of the opinion as to the plaintiff's journeyings from home were 
more extended than in this case. It is to be noticed that the language of the policy 
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there involved did not contain the word “strictly” in connection with “continuously” 
as in the policy here in question, which might seem to call for a somewhat more liberal 
construction, but it did contain the words, “within the house where he shall be regu- 
larly visited by a licensed physician,” which would seem to call for a rather more 
strict construction of the language there involved than the provision here in question 
calls for, its words being, “confined within the house and therein be under the regular 
care of a legally qualified physician.” Manifestly, one can be under the care of a 
legally qualified physician without the physician continually, actually, personally visit- 
ing the patient at his home. 

In Breil v. Claus Groth Plattdutschen Vereen, 84 Neb. 155, 120 N. W. 905, 23 
L. R. A. (N. S.) 359, 18 Ann. Cas. 1110, there was drawn in question a claimed con- 
tinuous confinement sick benefit under an insurance clause in the form of a by-law, 
reading as follows: 

“Every member of the society is entitled to sick benefits if his sickness is such 
that the member must remain constantly in the house and under the care and treatment 
of a registered physician.” 

The plaintiff, during his claimed continuous confinement sickness, went to a hos- 
pital where he was operated upon and where he remained for a period of two weeks 
for treatment. He then went to his home, where his physician thereafter visited him. 
He went out into his yard occasionally, and went from one to four times each week 
to his physician’s office. He also returned to the huspital for a few weeks and under- 
went additional operations. He then spent a couple of months at his home and re- 
turned once more to the hospital. Holding that the plaintiff was entitled to compen- 
sation as for being “constantly in the house,” the court made the following obser- 
vations : 

“The rules and regulations of the defendant association constitute the agreement 
between the parties and in construing it, it is necessary to give force to the meaning 
which the parties evidently intended the words used should have. We are convinced 
that the only interpretation which may be given to this contract is that the defendant 
intended to pay to its members a weekly benefit during sickness, provided the sickness 
was such as would disable the member from departing from the house for the purpose 
of attending to the ordinary affairs of life. That a person ‘must remain constantly 
in the house’ does not necessarily mean that one must remain perpetually within the 
four walls of a house. Within the meaning of the by-law quoted, one is confined to 
the house by sickness if his condition is such that he is unable to attend to the ordi- 
nary affairs of life and is required to remain in the house, except when making neces- 
sary visits to his physician. It cannot be said that a patient is not confined to his 
house constantly during an illness, which is characterized by recurring periods of 
severity, although at intervals he may occasionally step into his yard, or make visits 
to his physician, or other short and unusual trips; he at all times being unable to 
resume the ordinary duties or pleasures of life.” . 

In Ramsey v. General Accident, Fire & Life Ins. Co., 160 Mo. App. 236, 142 S. W. 
763, there was drawn in question a claimed continuous confinement sickness indemnity 
under an insurance clause reading as follows: ; 

“Illness indemnity, at the rate of $100 per month for the number of consecutive 
days, after the first week, that the insured is necessarily and continuously confined 
within the house, and therein regularly visited by a legally qualified physician.” 

The evidence showed the plaintiff, during his claimed continuous sickness confine- 
ment, going and traveling about fully as much as Miss Stewart, but, like her, always 
for the purpose of checking and curing his affliction. It is to be noted that he was to 
be “therein regularly visited by a legally qualified physician.” Holding that the plain- 
tiff was entitled to recover as for continuous confinement sickness, the court observed 
as follows: 

“The position taken by defendant is, in effect, that the policy means that an 
assured must literally and actually be confined within the walls of a house all the 
time. We think that position untenable. We think that the contract should have a 
reasonable construction. And an assured who may be attacked with serious illness 
at his hotel away from home and is advised by a physician, who is called, that he 
should be taken home, and is transported in a Pullman car, where he may be accom- 
modated with a bed, and who on arriving home finds that he will be compelled to 
undergo an operation by skilled surgeons in a nearby city, goes there, and is oper- 
ated upon and attended by them daily by being taken to them in a carriage from his 
hotel near by, and occasionally walking to them, when able, being taken home, yet 
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under the treatment of a physician, and confined within his house, except occasionally 
sitting on the porch and being once driven down to his place of business, though not 
taking part in business matters, and at another time to a physician’s office, but with 
these exceptions, of short duration, being in the house and much of the time in bed, 
is within the protection of the policy.” ‘ 

The following cases, dealing with continuous confinement, sickness indemnity in- 
surance provisions, we think, are in harmony with the views expressed in the above 
quotations: Mutual Benefit Ass’n v. Naucarrow, 18 Colo. App. 274, 71 P. 423; Jen- 
nings v. Brotherhood Accident Co., 44 Colo. 68, 96 P. 982, 18 L.R. A. (N. S.) 109, 130 
Am. St. Rep. 109; National Life & Accident Ins. Co. v. King, 102 Miss. 470, 59 So. 807; 
Hoffman v. Michigan Home & Hospital Ass’n, 128 Mich. 323, 87 N. W. 265, 54 
L. R. A. 746; Olinger v. Massachusetts Protective Ass’n ee App.) 278 S. W. 86; 
Metropolitan Plate Glass & Casualty Ins. Co, v. Hawes, 150 Ky. Bp 149 S. W. 1110, 
42 L..R. A. (N. S.) 700; A&tna Life Insurance Co. v. Willetts (C. C. A.) 282 F. 26. 

Counsel for the casualty company cite and rely upon the following decisions: 
Sheets v. Farmers’ & Merchants’ Mutual Life & Casualty Ass’n, 116 Kan. 356, 225 
P. 929; Reeves v. Midland Casualty Co., 170 Wis. 370, 174 N. W. 475, 959; Cooper 
v. Phoenix Accident & Sick Benefit Ass’n, 141 Mich. 478, 104 N. W. 734; Pirscher v. 
Casualty Co, of America, 131 Md. 449, 102 A. 546, L. R. A. 1918B, 996; Bruzas v. 
Peerless Casualty Co., 111 Me. 308, 89 A. 199; Sawyer v. Masonic Protective Ass’n, 
75 N. H. 276, 73 A. 168; Dunning v. Massachusetts Mutual Accident Ass’n, 99 Me. 
390, 59 A. 535; Rocci v. Massachusetts Accident Co., 222 Mass. 336, 110 N. E. 972, 
Ann. Cas. 1918C, 529; Id., 226 Mass. 545, 116 N. E. 477. 

While in some of these cited cases observations are made seemingly lending sup- 
port to the contentions made in behalf of the casualty company, we think all of them, 
except two or three, when critically read, are distinguishable from the case before us. 
It seems to us that the decided weight of authority applicable to the facts of this 
case, both in reason and numbers, supports the contentions here made in behalf of 
Miss Stewart. 

It seems to us that a sickness confinement which compels a patient to be within 
doors constantly except during the time of visits of short distance and duration to his 
physician’s office for treatment, and periods of occasional exercise in the open air, all 
in pursuance of the physician’s directions, and at all times so out of the house neces- 
sarily accompanied by another person, and all such time spent out of the house being 
for the sole purpose of looking to the cure of the patient’s affliction, such time of con- 
finement and restricted movements of the patient should be considered as “strictly 
and continuously confined within the house and therein be under the regular care of 
a legally qualified physician,” within the meaning of this and other similar health 
insurance clauses. 

The judgment is therefore affirmed. 

Tolman, C. J., and Askren and Fullerton, JJ., concur. 


SAGMEISIER v. CONTINENTAL CASUALTY CO. (No. 20102.) 
(Supreme Court of Washington. Dec. 3, 1926.) 
251 Pacific Reporter 124, 
INSURANCE—CLAIM FOR INJURY UNDER ACCIDENT POLICY HELD 

BARRED BY EVIDENCE OF INCONSISTENT POSITION ASSERTED 

IN SECURNG WORKMEN’S COMPENSATION. 

In suit on accident policy for loss of time for injury to elbow, evidence that 
plaintiff had claimed that loss resulted from original injury antedating issuance of 
policy, and had recovered workmen’s compensation on that basis, held to bar recovery. 

(For other cases see Insurance, Dec. Dig., § 665[5].) 

Department 2. 

Appeal from Superior Court, King County; Jones, Judge. 

Suit by John E. Sagmeister against the Continental Casualty Company. From a 
judgment nonsuiting plaintiff, he appeals. Affirmed. 

Elias A. Wright and Sam A. Wright, both of Seattle (Joseph B. Smith, of 
Seattle, of counsel), for appellant. 

Poe, Falknor, Falknor & Emory, of Seattle, for respondent. i: ellen: 

MacxrntosH, J. In November, 1921, the appellant suffered an injury to his right 
elbow, and, being a workman, received compensation under the Workmen’s Compen- 
sation Act. To repair the injury, two surgical operations were performed, which 
were not successful, and the elbow was left in an unsound condition. About the 
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Ist of August, 1924, the appellant procured from the respondent a policy of insurance 
by which he was to receive indemnity for loss of— 

“time resulting exclusively from a bodily injury which is effected solely by external, 
violent, and purely accidental means, and which causes at once and continuously 
after the accident total inability on the part of the insured to engage in any labor 
or occupation.” 

About two weeks after having secured this policy of insurance, the appellant, 
while at work, received an injury to his right elbow, and this action was begun for 
the purpose of securing indemnity under the respondent’s policy, which it had re- 
fused to pay. In the latter part of August, 1924, the appellant had a third operation 
performed on his elbow, which, like its predecessors, was unsuccessful, and early 
in 1925 had a fourth operation, which produced ‘a satisfactory result. Subsequent to 
the first two operations and prior to August, 1924, the appellant had called upon two 
or three doctors for examination of his elbow, and. one of these doctors had written 
to the Department of Labor and Industries, apparently with a view of reopening the 
appellant’s claim. 

The application for the policy and the policy itself contained several material 
misstatements relating to the absence of other insurance and the existence of this 
elbow injury. The appellant claims that these misstatements did not injuriously affect 
his right of recovery, for the reason that the agent writing the policy was fully ad- 
vised of the truth, and that the inclusion of the misstatements in the documents was 
the act of the company itself, and that he should not suffer thereby. This point it is 
unnecessary to discuss, for the reason that the non-suit granted by the trial court 
must be sustained on another ground. 

This same disposition can be made of another point, thoroughly argued by re- 
spective counsel, as to the effect of the provision that, in order to render the re- 
spondent liable on its policy, the loss of time must have been exclusively the result 
of a bodily injury; the respondent arguing for a strict construction of the word 
“exclusive,” and the appellant making claim that that word should be given the 
meaning of “proximate cause.” While this presents a very interesting question for 
argument, it is unnecessary to determine it, and it may be assumed, for the purpose 
of this case, that the appellant’s contention is the correct one, and that a recovery 
could be had if the injury in August, 1924, was the proximate cause of the appellant’s 
loss of time. 

The matter that is fatal to the appellant’s cause of action, however, is this: 
That on October 27, 1924, the appellant wrote to the state Department of Labor and 
Industries a holographic letter, in which he sought to have his claim with that depart- 
ment for the injury of 1921 reopened for the purpose of receiving further compen- 
sation from August, 1924. He stated in that latter that: 

The “operation of August 19, 1924, was due to my injury of November 26, 1921. 
The bruise immediately responsible for this last operation (this was the injury of 
August, 1924), as previously reported, could not have caused the operation but for 
conditions existing due to the original injury of November 26, 1921. Will request 
that you kindly reopen my claim for compensation.” ; : 

In compliance with this request, the department reopened the claim and paid the 
appellant for loss of time for several months. As soon as the payments from the 
workmen’s compensation fund had ceased, the appellant instituted this suit to recover 
from the respondent for the same loss of time for which he had been paid by the 
state, alleging that that loss was due to the injury in 1924, thus assuming two incon- 
sistent and irreconcilable positions, one of which, of necessity, must be false. The 
medical testimony introduced by the appellant himself failed to show that the opera- 
tion of August, 1924, and the subsequent one early in 1925, resulting in the loss of 
time for which the appellant was seeking compensation, were proximately caused 
by what the appellant designates as the “bruise” of August, 1924. _ 

With the record in this unsatisfactory and inconclusive condition, and appellant 
having been shown to have made claim that this loss of time resulted from the origi- 
nal injury, and having recovered compensation on that basis, the trial couft was cor- 
rect in granting a motion for a nonsuit, for the reason that there. was not sufficient 
evidence to go to the jury to establish any liability under respondent’s policy. While 
the situation is not such as could come under the technical definition of an estoppel 
against the appellant, it is one where there is a failure on the appellant’s part to pro- 
duce evidence warranting his recovery. 

The judgment is therefore affirmed. 

Tolman, C. J., and Fullerton, Parker, and Askren, JJ., concur. 
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AUTOMOBILE 


PENN-NATIONAL HARDWARE MUTUAL, et al. v. GENERAL FI- 
ae NANCE CORPORATION. 
(Circuit Court of Appeals, Fifth Circuit. December 10, 1926.) 
Federal Reporter (2d) 36. 

1. INSURANCE—EVIDENCE THAT INSURED FINANCE COMPANY 
KNEW OF AUTOMOBILE DEALER’S FRAUD IN ISSUING WORTH- 
TO JURY ONS SECURING LOANS HELD SUFFICIENT TO GO 
In action on insurance policy to indemnify finance corporation for losses in 

financing automobile dealers in purchase and sale of automobiles resulting from fraud, 

evidence that insured had actual: knowledge of dealer’s fraud in issuing worthless 
obligations on which insured made loans held sufficient to go jury. 
(For other cases see Insurance, Dec. Dig., § 668[4].) 


2. INSURANCE—INDEMNITY POLICY COVERING LOSSES IN FINAN- 
CING AUTOMOBILE DEALERS HELD NOT TO INSURE AGAINST 
LOSS OF PROFITS. 

Policy to indemnify finance company for losses in financing automobile dealers 
in purchase and sale of automobiles held not to insure against loss of profits to 
finance company on worthless obligations. 

(For other cases see Insurance, Dec. Dig., § 430.) 


3. XINSURANCE—FINANCE COMPANY SUSTAINED NO LOSS WITHIN 
INDEMNITY POLICY BY EXCHANGING FICTITIOUS OBLIGATIONS 
ISSUED BEFORE DATE OF POLICY FOR EQUALLY WORTHLESS 
OBLIGATIONS THEREAFTER. 

Finance company sustained no loss, within indemnity policy insuring it against 
loss by fraud, by exchange of fictitious obligations issued by automobile dealers 
securing loans, issued prior to date of policy in exchange for equally worthless obli- 
gations issued after such date. 

(For other cases see Insurance, Dec. Dig., § 430.) 


4. INSURANCE—WRITING OF LETTERS BY FINANCE COMPANY TO 
DEALERS, STATING AMOUNT OF OBLIGATIONS HELD AND RE- 
QUESTING CONFIRMATION HELD INSUFFICIENT CHECKING 
WITH INDEMNITY POLICY. < 
Mere writing of letters by finance company to automobile dealers, stating amount 

of obligations on which it had loans and requesting reply admitting or denying that 

amount stated was correct, held insufficient checking of such obligations, within pol- 
icy insuring finance company against losses by fraud, and requiring it to make month- 
ly investigation whether obligations were on hand as reported by dealers. 

(For other cases see Insurance, Dec. Dig., § 332[2].) 


5. INSURANCE—INDEMNITY POLICY PROVISION REQUIRING FI- 
NANCE COMPANY TO MAKE MONTHLY CHECK OF OBLIGATIONS 
HELD WARRANTY, BREACH OF WHICH BARRED RECOVERY FOR 
SUBSEQUENT LOSSES. 

Provision of indemnity policy insuring finance company against loss by fraud, 
requiring insured to make regular monthly check of obligations on which it had 
loans, held to constitute warranty by insured, breach of which prevented recovery 
on policy for subsequent losses. 


(For other cases see Insurance, Dec. Dig., § 332[2].) 


In Error to the District Court of the United States for the Western District of 
Texas; Charles A. Boynton, Judge. yr 

Action by the General Finance Corporation against the Penn-National Hardware 
Mutual, a corporation of Huntingdon, Pa., and another. Judgment for plaintiff, and 
defendants bring eror. Reversed and remanded. 


Allen R. Grambling, of El Paso, Tex. (Jones, Hardie & Grambling, Lea, 
McGrady, Thomason & Edwards, and McBroom & Scott, all of El Paso, Tex., on the 
brief), for plaintiffs in error. 

Wm. H. Burges and Joseph G. Bennis, both of El Paso, Tex. (A. H. Culwell, of 
El Paso, Tex., on the brief), for defendant in error. 

Before Walker, Bryan and Foster, Circuit Judges. 
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Bryan, Circuit Judge. This is an action to recover for losses insured against 
by a policy of indemnity insurance. The policy was dated May 10, 1924, and was 
issued by the defendant Penn-National Hardware Mutual in favor of the plaintiff, 
General Finance Corporation. It provided against “loss resulting from the violation 
of the terms of any trust receipt, mortgage or lease agreement, conditional sales 
agrocmnnt in which the assured shall have a pecuniary interest, which, for the purpose 
of this policy, shall hereinafter be known as obligations, by reason of the wrongful 
sale, mortgage, pledge, conversion, concealment, or disposing, by any person or per- 
sons who shall have executed an obligation to the assured, of any motor vehicle in 
the possession of said person or persons, or by the conversion of the proceeds of sale 
thereof by said person or persons, or by reason of the nondelivery to any person or 
persons, or fraudulent or fictitious sale of the ‘motar vehicle described in said trust 
receipt, mortgage, conditional sale, or lease agreement (or bills of lading therefor), 
ae to the warranties, stipulations, agreements, and conditions hereinafter set 

orth.” 

The policy also contains the following provisions: “This entire policy shall be 
void if the assured has concealed or misrepresented any material fact or circum- 
stance concerning this insurance or the subject thereof, or in any case of fraud, at- 
tempted fraud, or false swearing wilfully or intentionally done by the assured touch- 
ing any matter relating to this insurance or the subject thereof whether before or 
after a loss.” “If the assured shall make any claim, knowing the same to be false or 
fraudulent, as regards amount or otherwise, said insurance shall become void, and 
all claims thereunder shall be forfeited.” 

Paragraph XII of the form of policy usually issued by defendant required the 
assured to make monthly a physical checking of automobiles. That paragraph was 
not satisfactory to plaintiff, and upon its insistence was changed, so as to provide for 
a regular monthly checking of wholesale or dealer’s obligations accepted as security 
for loans made by the assured. There remained unchanged a sentence in that para- 
graph reading, “unless at the cost of the company, however, the method of monthly 
checking adopted by the assured shall be acceptable to the company,” except that for 
the word “checking” the word “check” was substituted. The American Surety Com- 
pany was joined as a defendant by reason of its having become surety on the policy 
to the extent of $10,000. 

Plaintiff’s claim is based upon its acceptance of 93 retail obligations, representing 
mortgages upon that number of Paige and Jewett automobiles purporting to have 
been sold by the Cooke Motor Gompany to individual purchasers, and upon 7 whole- 
sale obligations; that is mortgages by the Cooke Motor Company upon automobiles 
purporting to have been purchased from the factory. The retail obligations aggre- 
gated upwards of $105,000, and the wholesale obligations $7,916; but both classes of 
obligations included 15 per cent., or about $16,000, of profit which the plaintiff ex- 
pected to make. As a matter of fact, automobiles bearing the numbers described in 
the obligations had been manufactured, but not a single one of them had ever been 
delivered to the Cooke Motor Company; so that all such obligations were fraudulent 
and fictitious, and did not represent any automobile that had ever been in its posses- 
sion. Therefore the fraud of the Cooke Motor Company in issuing the obligations 
is established beyond dispute. 

Plaintiff claims that it had no knowledge of the fraudulent and fictitious character 
of the obligations. The defenses interposed included the following: (1) That plain- 
tiff did have such knowledge—in fact, was a participant in the fraudulent scheme— 
and should be denied any recovery whatever; (2) that recovery for the fact of the 
obligations could not be ed for the reasons (a) that, at the time the policy became 
effective, plaintiff had in its possession fraudulent and fictitious obligations of the 
Cooke Motor Company aggregating about $52,000, and worthless paper bringing the 
total up to nearly $100,000, which fraudulent, fictitious, and worthless paper was ¢x- 
changed for equally worthless paper issued subsequently to the date of the policy ; 
(b) that a substantial part of the money advanced by plaintiff was upon obligations 
accepted by it after the date of the first monthly checking which plaintiff was required 
to make, and that, as to such dbligations thereafter issued, defendant was relieved 
from liability by the terms of the policy; and (c) that in any event defendant could 
not be held bound for plaintiff’s profits of about $16,000, but was only liable for the 
actual amount lost by plaintiff in its dealings with the Cooke Motor Company. | 

[1] Plaintiff was engaged in the business of financing automobile dealers in the 
purchase of automobiles from the factory, and in selling them on the installment 
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plan to individual purchasers, and had been dealing with the Cooke Motor Company 
for some time. As early as January, 1924, it applied for insurance which would pro- 
tect it against loss upon acceptance of obligations of automobile dealers and individual 
purchasers by reason of fraudulent and fictitious sales. Up to the time of issuance 
of policy in suit, it had on hand fraudulent and fictitious obligations amounting to 
about $52,000, which it had accepted from the Cooke Motor Company. In addition, 
it held paper of that company of the face value of $54,000, all of which, except about 
$12,000, proved to be worthless on account of having been signed by accommodation 
indorsers or irresponsible parties. 


After the policy was issued, and up to November, 1924, when the Cooke Motor 
Company failed, fraudulent and fictitious obligations antedating the policy were 
taken up by the Cooke Motor Company with money advanced by plaintiff on like ob- 
ligations accepted by it subsequently to the date of the policy. Throughout the whole 
course of plaintiff’s dealings with the Cooke Motor Company a form of purchaser’s 
obligation was used which included his street address, and it was plaintiff’s custom 
to send a letter to such address, stating that it had acquired the purchaser’s obliga- 
tion and was entitled to future payments thereon, and requesting a recognition by 
such purchaser of its rights. Many of these letters were returned unclaimed. More 
than 40 of the supposed purchasers of the 93 retail obligations involved in this suit 
were represented as living in El Paso, where both the plaintiff and Cooke Motor 
Company had their places of business; but 49 of the 93 notices were returned as 
unclaimed by the addressees. 


Some payments were made on these contracts, but in every instance they were 
made by the Cooke Motor Company, which, in some unexplained manner, received 
some of the notices mailed to supposed purchasers. Plaintiff was a subscriber to, and 
received each morning, the Commercial Recorder, a publication giving information 
of courthouse records, including records of automobile licenses and mortgages. Dur- 
ing the period covered by the policy, licenses were issued for only 6 Paige cars and 
only 7 Jewett cars. A director of the plaintiff corporation, who, however, was not 
active in the conduct of its business, testified that its president, Mr. Cunningham, 
told him that investigations were being made of the license records of automobiles. 
That testimony was not denied by Cunningham, although he testified that no investi- 
gation of courthouse records was in fact made. 

The only effort made by plaintiff to make a checking of the Cooke Motor Com- 
pany’s wholesale obligations was to write a letter on the Ist of each month, stating 
simply the amount of such obligations, and requesting a reply stating whether that 
amount was correct. At the close of all the evidence the trial court, over defendant’s 
objection and exception, instructed a verdict for plaintiff for the full amount repre- 
sented by the face of the obligations. 


Under the language of the policy of insurance, plaintiff was not bound to make 
any investigation, and cannot be prevented from recovery unless it had actual knowl- 
edge of the fraud perpetrated by the Cooke Motor Company ; but, if it did have such 
knowledge, it concealed that fact and committed a fraud, which rendered the policy 
void and precluded any subsequent right of recovery. We are of opittion that there 
was enough evidence tending to show such actual knowledge to make it error to take 
the case away from the jury. If plaintiff had made the slightest investigation, it 
could not have failed to discover the ftaud of the Cooke Motor Company. An in- 
quiry at any one of the addresses on the letters which were returned unclaimed, or 
an investigation of the license records, would have disclosed the fact that no auto- 
mobile pledged to plaintiff as security had been sold or licensed, or had ever been 
in the possession of the automobile dealer. The jury had the right to infer from the 
circumstances in evidence that plaintiff, as a reasonably careful busifiess concern, 
made some inquiry or investigation, and consequently that it did discover the fraud. 

It is consistent with the evidence that plaintiff, having become aware that it was 
in possession of fraudulent and fictitious obligations, set about to procure insurance 
and to replace such obligations with others of like character at defendant’s expense. 
Its loss after the policy was issued did not increase more than $10,000 or $12,000. 
But it is said that even the risk of losing that amount would have been sufficient to 
dissuade plaintiff from making the dishonest attempt to protect itself by taking out 
insurance. Whether that be so or not, taking ‘into consideration that the possible gain 
would be about $100,000, was a question for the jury. ; 

[2, 3] In our opinion plaintiff in any event was not entitled to recover the full 
amount represented by the fictitious obligations. The policy did not insure against 
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the loss of profits amounting ot approximately $16,000. Nor do we think that any 
loss was sustained by the surrender of the fictitious obligations issued prior to the 
date of the policy, and the acceptance instead of fictitious obligations issued after that 
date. Aside from the policy, one obligation was not worth any more than another. 
All were equally valueless. 

[4, 5] We are of opinion, furthermore, that the mere writing of a letter by 
plaintiff to an automobile dealer, stating the amount of the wholesale obligations it 
held, and requesting a reply admitting or denying that the amount stated was correct, 
was insufficient to constitute a check or checking of the wholesale obligations. Such 
letter and request for reply could not possibly tend to show the existence or non- 
existence of-such obligations. Paragraph XII of the contract is not ambiguous. It 
required plaintiff to make an investigation, in order to find out whether the wholesale 
obligations were on hand as reported by the dealer. 


We would suppose that a proper checking would also include the duty to see 
that the mortgaged automobiles reported to be at the dealer’s place of business were 
actually there. Defendant’s agreement to insure against loss was made subject to 
plaintiff’s agreement to make a regular monthly checking of wholesale obligations. 
Plaintiff's agreement thereby became a warranty. Rice v. Fidelity & Deposit Co. 
(C. C. A.) 103 F. 427; 14 R. C. L. 1026, 1027. The breach of that warranty has 
the effect to prevent recovery on the policy for losses incurred after the failure to 
make the first monthly checking. 

The judgment is reversed, and the cause remanded for further proceedings not 
inconsistent with this opinion. 


DAVIS v. YORKSHIRE INS. CO. (No. 15684.) 
(Kansas City Court of Appeals. Missouri. July 6, 1926. Rehearing Denied 
July 22, 1926.) 
288 Southwestern Reporter 80. 

1; INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT IN- 
SURED KEPT AUTOMOBILE CONTINUOUSLY EQUIPPED WITH 
TRANSMISSION LOCKING DEVICE IN GOOD REPAIR AS _ RE- 
QUIRED BY THEFT POLICY. 

In action on policy for theft of automobile, evidence held to sustain finding that 
plaintiff kept automobile continuously equipped with transmission locking device in 
good repair, as required by policy. 

(For other cases see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—FAILURE .OF INSURER TO FURNISH BLANKS FOR 
FILING PROOF OF LOSS WHEN NOTIFIED OF THEFT OF AUTO- 
MOBILE HELD “WAIVER” OF PROOF THEREOF. 

Failure of insurer to furnish requested blanks for filing proof of loss when 
notified of theft of automobile within 60 days required for filing proof of loss held 

“waiver” thereof; “waiver” being an intentional relinquishment of a known right. 


(For other cases see Insurance, Dec. Dig. § 558[4].) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Action by Marie Davis against the Yorkshire Insurance Company. From a 
judgment for plaintiff, defendant appeals. Affirmed. 

Paul Barnett, of Sedalia, for appellant. 

C. I. Bennington and Bente & Wilson, all of Sedalia, for respondent. 

ArNoLp, J. This is an action to recover loss under a policy of automobile insur- 
ance. 
Defendant is a corporation engaged in insuring automobiles in the state of 
Missouri and elsewhere against loss by fire and theft. On July 29, 1924, defendant 
issued its policy whereby, in consideration of a premium of $18.18, and an additional 
premium of $10.08, it insured plaintiff against loss by fire and theft of her 55 horse 
power six-cylinder Nash coupe, with all fixtures and equipment thereunto belonging, 
for a term of one year, beginning July 29, 1924, and ending at noon July 29, 1925. 
The said car was stolen from plaintiff’s residence, 507 East Fourteenth street in 
Kansas City, Mo., March 8, 1925. Plaintiff notified the police department of Kansas 
City of the theft, and also verbally notified defendant insurance company. 

The petition alleges the formal matters relative to the insurance of the policy of 
insurance, the amount thereof, the description of the car, that any loss under the 
terms of the policy was to be paid to Homer Hall of Sedalia, Mo., as his interest 
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might appear, and that said Hall at that time held a chattel mortgage against said 
car in the sum of $895, which represented part of the purchase price thereof, of 
which defendant was freely advised at the time the said policy was issued; alleges 
that the car was stolen from its parking place near plaintiff’s residence, that notice 
of such loss was given defendant, that the car had been stolen and the place from 
which it was stolen, as required by the terms of the policy; states that, although 
plaintiff had fully complied with all the terms of the policy and demanded payments 
of the sum of $1,800 due her thereunder, defendant has failed and refused to pay 
plaintiff for said loss, and that said failure and refusal constitute vexatious delay. 
The prayer asks for judgment in the sum of $1,800, 6 per cent. interest from March 
8, 1925, the statutory 10 per cent. for vexatious delay, and $400 attorney’s fee. 

The answer admits the execution of the policy upon the date, for the term and 
in the amount alleged in the petition, and states there was a rider attached to said 
policy and made a part thereof, in words and figures as follows: 

“Automobile Department. 
“Locking Device Endorsement. 

“In consideration of a reduction in premium it is warranted by the assured that 
the automobile insured under this policy will be continuously e wipped with the 
locking device known as Studebaker transmission (approved by the Underwriters’ 
Laboratories, Inc., and bearing their label). The assured undertakes, during the 
currency of this policy, to use all diligence and care in maintaining the efficiency of 
said locking device and in locking the automobile when leaving the same unattended. 

“Attached to and forming a part of policy No. A136881 of the Yorkshire Insur- 
ance Company, Limited, of York, England. 

“Issued at —————— Agency. 

“Dated 7-29-24. —————, Agent.” 

The answer states that, upon the issuance of said rider, its was agreed, in con- 
sideration of a reduction in the premium paid, that the automobile should be con- 
tinuously equipped with a locking device approved by the Underwriters’ Laboratories, 
Inc., and bearing their label; that plaintiff would use all diligence and care to maintain 
the efficiency of said locking device during the life of the policy and in locking the 
said automobile when leaving the same unattended; that it was mutually agreed 
that the locking device on said car is one known as Nash transmission, and that 
the automobile insured should be continuously equipped with said device, during the 
life of the policy; that, in consideration of such agreement, defendant reduced the 
premium upon said policy, and that said agreement was attempted to be reduced 
to writing in the form of said rider attached to the policy, but by mistake the said 
locking device was described therein as a Studebaker transmission, which is not 
fitted to be used on Nash cars; that defendant delivered to plaintiff said policy with 
the mistake contained in the rider, which policy containing said misdescription was 
accepted by plaintiff, either by mistake or purposely, fraudulently with knowledge 
that said description was a mistake and did not express the agreement of the parties, 
and with intent to obtain a reduction in the premium upon said policy without 
entering into the warranties and agreement concerning said locking device; that 
this defendant does not know whether it be one or the other, but believes that 
plaintiff accepted said policy with said mistake and description therein by mistake, 
or it was a mistake of defendant, which was knowingly and fraudulently accepted by 
plaintiff, but believes it was a mutual mistake of the parties; and that, by said 
agreement of the parties and by said policy of insurance, if reformed according to 
equity and right, the defendant did insure the plaintiff against loss or damage 
by fire or theft, as stated in her petition; that it was further provided in said 
policy that, in the event of loss or damage, the assured, within 60 days, unless 
such time were extended in writing by defendant, would render a statement to 
defendant, signed and sworn to by the assured, stating the place and time and 
the caue of the loss or damage, the interest of the assured and of all others 
in the property, the sound value thereof, and the amount of loss or damage, all 
incumbrance thereof, and all other insurance, whether valid or not, covering said 
property; that under the terms of said policy the assured would submit to examina- 
tion under oath by any person named by defendant and subscribe the same; and 
by its terms the policy also provided that the policy should be void in case of any 
fraud, attempted fraud, or false swearing by the assured, touching any matter relat- 
ing to the insurance, or the subject thereof, whether before or after the loss. 

The answer avers that, after suit herein had been instituted, and after the time 
for proof of loss had expired, an examination of plaintiff was taken under oath 
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by one Guy Shirley, an officer of the Insurance Adjustment Company, designated 
therefor by defendant on June 11, 1925; that said examination was in the form 
of an affidavit, subscribed and sworn to by assured, and stated that she was the 
owner of the automobile; that it was stolen on March 8, 1925, from the rear of 
her residence at 507 or 509 East Fourteenth street in Kansas City, Mo.; that she 
had not used said automobile for several days prior to the date of its theft, and that 
it had been parked at the said place during that time; that the shifting gear lock 
on said car was out of commission, and had not been working for a month or more 
prior thereto; that defendant does not know whether said affidavit is true or false, 
but charges that said locking device had, in fact, been out of working order for at 
least a month prior to the date of the alleged theft; that assured did not use all 
diligence and care in maintaining the efficiency of the same, but allowed it to remain 
out of order to the extent that it could not be used to lock said car for at least a 
month prior to the alleged theft, in violation of the contract; tha plaintiff did not 
use all diligence in locking said automobile when leaving same unattended, but left 
same unattended and unlocked in an open space in a large city both day and night 
in violation of her contract; that plaintiff in making said affidavit was guilty of 
false swearing touching a matter relating to the insurance and the subject thereof, 
or that plaintiff allowed said locking device to remain out of order, so that it could 
not be used to lock said car effectively; that defendant believes the facts stated in 
said affidavit to be true, but that in either event plaintiff is not entitled to recover. 


The answer further states that the plaintiff did not, within 60 days after the 
theft, furnish defendant any proof of loss as required by the policy. The prayer 
asks that the court ascertain and determine the real intent and agreement of the 
parties, and that the policy of insurance be reformed to express said intent, and that 
the court declare that the terms of said policy of insurance so reformed have been 
violated by plaintiff. 

The reply states that the clause relative to the locking device was placed upon 
said policy by defendant, and that, if there was a mistake relative thereto, it was 
defendant’s and not plantiff’s fault; that the car was at all times equipped with a 
Nash transmission lock, which was always maintained in good and effective repair; 
that the same was locked when the said car was parked, and was so locked at the 
time the car was stolen; that plaintiff has fully complied with the terms of the 
policy relative to the transmission lock. 


Further replying, plaintiff states that, within a short time after the said car 
was stolen, she notified defendant thereof, giving the place from which stolen and 
the date of the theft; and later, on several occasions, all within the period required 
for such notice, plaintiff notified defendant in writing that the car had been stolen, 
and demanded settlement under the terms of the policy, and requested defendant to 
furnish her blank proofs of loss, if same were required, but that defendant failed 
to furnish same, upon which to make proof of loss and sworn statement relative 
thereto; and that defendant has waived its rights, if any, to demand proof of loss, 
or any written statement under the terms of said policy; that plaintiff is not informed 
as to whether there was any reduction in premium by reason of such locking device 
being placed on the car, but, if there was any such reduction, she has fully kept 
and performed all the terms and conditions of the rider placed on said policy relative 
to the locking device, and at all times kept the same in good working condition, 
and at all times kept same locked as required thereby. 

The reply further avers that, on or about June 11, 1925, plaintiff called by 
request at the office of Guy Shirley, agent of defendant herein and an officer of 
Insurance Adjustment Company, and was there informed by said Shirley that he 
had sent for her to settle for the loss of her said car; that a paper was laid before 
her, and she was told it was a proof of loss, and, if she would sign it, she would be 
paid the sum of $1,700 in full settlement; with that understanding she signed some 
kind of an instrument, but that she did not read it, because Shirley informed and 
assured her that it was a proof of loss, and that, if she would sign it, defendant 
would pay her $1,700 in full for the loss of the automobile; that the agent did not 
read the instrument to her, and that she signed it because she believed it was the 
basis of a settlement in full for $1,700; that, at the time she signed these purported 
affidavits and questions, nothing was read or said to her relative to the transmission 
lock or device having been out of repair, and that she informed said defendant and 
its agent that the said lock was in good order and had been so kept at all times; 
that the same was locked at the time the car was stolen; denies that she had sworn 
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falsely, or made any false representations concerning the insurance, and that, if any 
false statements were made in any papers signed by her, they were made solely 
by the procurement, fraud, and trickery of the defendant. 

The reply further denies that the said policy was accepted by plaintiff under 
any reduced rate, but avers that defendant wrote said policy and delivered it to 
plaintiff, and that, if anything therein is not right, it was placed there by defendant 
without plaintiff's knowledge, and, if there is any fraud or false statement or 
misrepresentation in said policy, they are the acts and violations of the defendant 
and not of the plaintiff. The reply also includes a general denial of the allegations 
of the answer not specifically mentioned in the reply. 

Upon the pleadings thus made, the cause was tried as a.case in equity, having 
been made so by the amended answer. The evidence introduced by the contesting 
parties, each in support of his pleadings, was necessarily conflicting. By and with 
the consent of the parties, the court called to its aid a jury, to which the following 
questions of fact were submitted: 

“(1) Did the plaintiff keep the automobile in question continuously equipped 
with the locking device known as Nash transmission! 


“(2) Did the plaintiff, during the currency of the insurance policy and up to the 
time of the loss, use all diligence and care in maintaining the efficiency of a locking 
device upon the car in question, known as Nash transmission, and in locking the 
automomible when leaving the same unattended? 

“(3) Did the plaintiff, in signing and subscribing to the affidavit taken before 
Myrtle M. Flowers, notary public, know that she was signing an affidavit and the 
general contents of such afhdavit?” 


The findings of the jury upon the questions so propounded are as follows: 

“(1) We, the jury find the plaintiff did keep the automobile in question con- 
tinuously equipped with the locking device known as Nash transmission. 

“(2) We, the jury, find that plaintiff, during the currency of the insurance policy 
and up to the time of the loss, did use all diligence and care in maintaining the 
efficiency of the lockin gdevice upon the car in question, known as Nash transmission, 
and in locking the automobile while leaving the same unattended. 

“(3) We, the undersigned jury, find that the plaintiff, in signing and subscribing 
to the affidavit taken before Myrtle M. Flowers, notary public, did not know that 
she was signing an affidavit and the general contents of such affidavit.” 


The court adopted the findings of fact Nos. 1 and 2, but did not adopt the finding 
No. 3, and thereupon entered a decree reforming the policy as prayed in defendant’s 
answer, and entered judgment for plaintiff in the sum of $1,800, and interest at 6 
‘per cent. per annum, with costs, but denied recovery of attorney’s fee and penalty 
for vexatious delay. A timely motion for a new trial was unavailing, and defendant 
has appealed. 

For his charges of error, defendant asserts: (1) That the court erred in adopting 
the first and second findings of fact submitted to the jury; (2) in holding that 
plaintiff was not guilty of false swearing within the provisions of the policy; (3) 
that defendant had waived proof of loss under the policy; (4) in holding that 
plaintiff had complied with the provisions of the locking device rider; (5) in 
rendering judgment in the amount of $1,800, being more than plaintiff was entitled 
to recover under any theory; (6) in overruling defendant’s objection to the intro- 
duction of any evidence under the pleadings. 


[1] It is urged that the acts of plaintiff, in leaving the automobile locking 
device out of repair for about a month and leaving the automobile unattended in an 
open place while the locking device was out of repair, constituted a breach of the 
locking device rider as a matter of law. Defendant presents several citations in 
support of this declaration, but we think none is necessary. But the weakness of 
defendant’s position in this respect is that it assumes that the locking device was, 
in fact, out of order. If it really was out of repair, there could be no question 
but that such fact constituted a breach of the locking device rider. The situation 
is thus presented: Plaintiff, at the trial, swore that the locking device was a Nash 
transmission, and that it was upon the car when insured; that the device at all 
times had been in good repair, and that she locked the car when she left it on the 
evening before it was stolen. Plaintiff’s statements in respect were corroborated 
by other witnesses. Thus an issue of fact was squarely presented, which, by consent 
of defendant, was submitted to the jury, with the result above indicated. 

It has been held that, even though the locking device was out of repair a part 
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of the time while the policy was in effect, recovery will not be defeated if it was 
in repair and the car locked at the time it was stolen. Being a temporary violation 
of the warranty, the policy is not affected. Berryman v. Ins. Co., 199 Mo. App. 503, 
204 S. W. 738. Here we have plaintiff’s corroborated evidence that the locking 
device was at no time out of repair and that the car was locked at the time the 
theft occurred. The keys to the locking device were presented in evidence. 
Defendant offered nothing in refutation of this evidence except the purported 
affidavit presented in evidence, in which, plaintiff is shown to have admitted that 
the device was and had been out of order, and was not locked at the time of the 
theft. However, plaintiff testified that she did not make the adverse statements con- 


tained in the purported affidavit, and that the same was procured by fraud and 
deception. 


[2] Of course, being an equity case, this court is not bound by the finding of 
the jury, but, at the same time, such finding will be deferred to, because the jury 
heard the evidence, saw the witnesses, observed their demeanor on the witness stand, 
and was in better position to pass upon their credibility than are we. The jury was 
not obliged to believe either side on any question at issue, and the question as to 
whether or net there was a breach of warranty was for the jury on the trial, and 


is for us now on appeal. We find no error in the adoption of the finding of the 
jury on question No. 1. 


As to the jury’s finding No. 2, on reading the record, we find convincing evi- 
dence to the effect that plaintiff, during the currency of the policy and up to the 
time of the loss, used all diligence and care in maintaining the efficiency of the 
locking device and in locking the automobile while leaving the same unattended. 
The evidence which we have just held decisive of the first finding of fact applies 
with equal force and effect to finding No. 2, and there was no error in the 
action of the court in this respect. 

[3] It is charged the court erred in holding the defendant had waived proof of 
loss; and, in this connection, defendant urges there is no question of waiver in the 
case, either as to forfeiture for failure to maintain the locking device, false swearing, 
or failure to make proof of loss. The points as to false swearing and failure to 
maintain the locking device we have already determined, so that the only one of 
these points remaining for consideration is that of alleged failure to give proof 
of loss. 

The evidence in plaintiff’s behalf shows that the theft of the car occurred 
March 8, 1925, and that the Kansas City police department was duly notified; that 
defendant was verbally notified of the loss, which defendant admits. The testimony 
further shows that on April 7, 10, and 18, all being within 60 days after the theft 
of the car, plaintiff’s counsel wrote defendant mentioning the loss of the car, its 
description, and other data relative thereto, and asked for blank proofs of loss, 
if such proofs of loss were required. No blanks were sent. Defendant attempts 
* — this situation by declaring that it never promised to furnish blank proofs 
of loss. 

A waiver is defined as an intentional relinquishment of a known right. It has 
been held that to make out a case of implied waiver, there must be some clear, 
unequivocal, and decisive act of the party showing such purpose, amounting, in 
effect, to an estoppel. Schwab v. Brotherhood, etc., 305 Mo. 148, 264 S. W. 690. 
It is defendant’s position that the terms of the policy do not require defendant to 
furnish blank proofs of loss; that sections 6237 and 6238, R. S. 1919, which require 
the insurer to furnish such blanks, apply only in cases of fire insurance. The 
general rule in this respect is laid down in 33 C. J. par. 684, p. 26, as follows: 

“The fact that the company, even with notice of loss, remains inert, and fails to 
demand that insured comply with stipulations as to proofs of loss, does not constitute 
a waiver thereof, unless coupled with other acts calculated to lead insured to believe 
that proofs need not be furnished. But this rule does not apply to proofs of special 
matters not within the scope of ordinary proofs of loss, and proof of these matters 
is waived unless the company demands it.” 

The evidence shows that plaintiff herein verbally notified of the loss by theft; 
and, in addition, th letters of counsel for plaintiff on April 7, 10, and 18, repeatedly 
besought defendant to send blank proofs of loss, if such were desired by the 
company. These letters were all within the 60 days required for filing such proofs 
of loss. Defendant ignored these letters, and not only failed to furnish the blanks 
requested, but failed to notify plaintiff that proofs were desired when plaintiff asked 
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this information. Under the rule above set forth, this amounts to a- waiver, and 
we hold against defendant on this point. 

The rulings above cover all the points raised by defendant as grounds for 
reversal. We fail to find reversible error of record. 

The judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent. 


HAMILTON FIRE INS. CO., Inc., v. GREGER er At. 
(Supreme Court, Appellate Division, First Department. December 3, 1926.) 
218 New York Supplement 534. 


2. INSURANCE—AUTOMOBILE INSURANCE POLICY HELD CON- 
Santa INDEMNITY, LIMITING RECOVERY TO ACTUAL LOSS 
Automobile insurance policy, providing for subrogation of insurer to insured’s 

rights against others as respects any payments under policy, is contract of indemnity, 

under which there can be no recovery in excess of actual loss proved. 
(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—INSURED, SETTLING WITH RAILROAD FOR DAM- 
AGES TO HIS AUTOMOBILE, HELD OBLIGED TO RETURN 
SMALLER SUM RECEIVED FROM AUTOMOBILE INSURER. 
Where insured received payment from insurer for damages to automobile in 

crossing accident, under policy subrogating insurer to insured’s rights, and thereafter 

insured settled with railroad for sum ‘in excess of amount received from insurer 
and released all claims, held, that there was implied promise by insured to return 
to insurer amount received from it. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


5. JUDGMENT—ON PLAINTIFF’S MOTION FOR SUMMARY JUDG- 
MENT, QUESTION IS WHETHER DEFENDANT CAN SHOW FACTS 
ENTITLING HIM TO DEFEND (CIVIL PRACTICE ACT, § 476; 
RULES OF CIVIL PRACTICE, RULES 113, 114). 

On plaintiff’s motion for summary judgment, under Civil Practice Act, § 476, 
and Rules of Civil Practice, rules 113, 114, question is not whether plaintiff can 
recover against another, but whether defendant against whom motion is directed can 
show, by opposing affidavit or other proof, facts entitling him to defend. 

(For other cases, see Judgment, Dec. Dig. § 186.) 

Appeal from Supreme Court, New York County. 


Action by the Hamilton Fire Insurance Company, Inc., against Maurice N. 
Greger and another. From an order denying plaintiff’s motion to strike out the 
answer of the named defendant, and for summary judgment against him under Rules 
of Civil Practice, rules 113, 114, and Civil Practice Act, § 476, on the ground that 
there is no defense to the action, and that said defendant’s answer is a sham, plaintiff 
appeals. Reversed, and motion granted. 

Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Burr, JJ. 

Reich, McNally & Lehr, of New York City (Theodore Kiendl, of New York 
City, of counsel, and John-F. Woods, of New York City, on the brief), for appellant. 

Andrew J. Ewald, of New York City, for respondent Greger. 

Burr, J. The action is brought to recover the sum of $2,000, paid by the plain- 
tiff to the defendant Greger under a policy of insurance, by the terms of which the 
plaintiff insured the defendant against any loss by reason of collision, theft, or other 
property damage to his 1922 model Paige touring car. The policy contained a clause 
whereby the defendant Greger agreed that the plaintiff should become subrogated to 
all rights which he might have against any person, partnership, corporation, or estate 
as respects any payment made by the plaintiff under the terms of its policy. The 
policy was issued on or about the 16th day of November, 1922. Thereafter, and on 
or about the lst day of April, 1923, the automobile covered by this policy was struck 
by one of the trains of the defendant New York, Susquehanna & Western Railroad 
Company, at a highway crossing in the state of New Jersey, as a result of which 
the automobile was destroyed and the defendant Greger sustained personal injuries. 
On May 3, 1923, plaintiff paid to Greger $2,000, covering all claims and demands for 
loss and damage to his automobile under the policy above mentioned, and he executed 
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and delivered to the plaintiff a subrogation receipt, as provided for by the terms of 
the policy. By the terms of this receipt, defendant Greger assigned and transferred 
to the plaintiff all claims and demands against any person, persons, or property arising 
from, or connected with, the loss or damage to his automobile to the extent of the 
amount paid. 

Thereafter suit was brought in the Bergen County Circuit Court of the State of 
New Jersey, on or about the 20th day of August, 1923, by the defendant Greger 
against the defendant New York, Susquehanna & Western Railroad Company to re- 
cover $25,000 for personal injuries and damage to his automobile and personal attire, 
resulting from the collision above referred to. This action was settled before trial 
by the railroad company paying to Greger the sum of $3,000 and taking in exchange 
a release, by which he released and discharged the defendant railroad company and 
all other lines or companies leased, operated, or controlled by or allied with it, “from 
all debts, claims, and demands whatsoever, and particularly such as have arisen by 
reason of, or in any manner grow out of, but in no wise limiting this release for ail 
damages sustained as a result of, an automobile, owned and operated by me, colliding 
with a train of the defendant on or about April 1, 1923, at Rochelle avenue, Rochelle 
Park, Bergen County, N. J., and for which suit was instituted by my attorneys, 
Messrs. Mackay & Mackay, by summons dated August 20, 1923, in the Bergen 
County Circuit Court.” 

On February 4, 1925, the attorneys representing Greger in the New Jersey action 
wrote a letter to the attorneys for the plaintiff herein, stating that a settlement had 
been made in the case of Greger against the New York, Susquehanna & Western 
Railroad Company, and the same included all claims. Demand was thereafter made 
by plaintiff upon the defendant Greger for the return of the $2,000 which it had 
advanced him, which demand was refused. This action was then brought by plaintiff 
against both Greger and the railroad company. Each defendant has appeared and 
answered. 

[1] In his opposing affidavit the defendant Greger admits the facts set forth 
above, except that he states the settlement which he made with the railroad company 
was not intended to include any claim for loss or damage to his automobile, but 
merely his claims for personal injuries and damage to his clothing. He further states 
that the railroad company had notice of the fact that his automobile was insured by 
reason of certain answers which he had made on an examination before trial in the 
New Jersey action. In that examination before trial defendant was examined par- 
ticularly as to the condition of the automobile prior to the accident, the extent of the 
damages it sustained by reason of the accident, and the amount realized by him from 
its disposal as junk thereafter. 

By the complaint in that action the defendant Greger sought to recover damages, 
not only for personal injuries and damages to his personal attire, but also for damage 
to his automobile. Paragraph 4 of the complaint alleges: . 

“Because of such negligent omissions, said train collided with an automobile 
belonging to the plaintiff and then being lawfully driven by plaintiff over said crossin 
and across said railroad, whereby the automobile of the plaintiff was destroyed, an 
plaintiff, who was riding therein, was’ thrown out, and his collar bone broken, his arm 
dislocated at the shoulder and elbow, and plaintiff received other severe lacerations 
about the face, left hand, and elbow, and other parts of his body. * * * His 
clothing was destroyed, and in divers other respects he suffered considerable damage, 
and will continue to suffer damage in the future. Plaintiff demands as damages the 
sum of $25,000.” : 

He makes no claim of fraud in the obtaining of the release. On the contrary, 
at the time of the giving of the release he made an affidavit to the effect that he 
understood the nature and contents of the release, and that he released the railroad 
company from all claims and demands on account of the matters therein set forth. 
It is evident that the defendant Greger has been paid ‘twice for the injuries. to the 
automobile insured by plaintiff. He should not be permitted to retain both payments. 

[2] Insurance of the kind involved in this action is a contract of indemnity, 
under which there can be no recovery, in the absence of loss, or in excess of the 
actual loss proven. In the instant case there has been a double recovery by the 
insured for the same loss. 

[3] An implied promise on the part of the defendant Greger to return to the 
plaintiff insurance company the amount paid him when reimbursed by the railroad 
company arises from the insurance policy and the subrogation receipt. The case of 
Darrell y. Tibbitts, 5 Q. B. Div. 560, presents a state of facts similar in many aspects 
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to the situation here. In that case the owner of a house in Brighton leased it under an 
agreement by the terms of which the lessee was to repair all damage to the house, 
except that occasioned by fire, storm, or destruction by foreign enemies. While re- 
pairing a street adjoining the house, the employees of the town damaged the gas pipe, 
which exploded and destroyed a portion of the building. The owner, having the house 
insured, collected from the insurance company the sum of £750. Thereafter the lessee 
collected from the town, and with the money thus received restored the house to its 
former condition, as he was bound to do by the terms of his lease. The court held 
that the contract of insurance was a contract of indemnity, and that, inasmuch as the 
house had been placed in its original condition, the insured had not suffered any loss, 
but, if he were allowed to keep the money which he received from the insurance com- 
pany, he would be doubly compensated. The court stated that a technical difficulty 
was presented in determining the exact principle of law by which the plaintiff could 
recover, but in view of the facts the difficulty was such that it should be surmounted. 
The court therefore implied a promise on the part of the defendant to return the 
money which the insurance company had advanced. In addition to the implied prom- 
ise, the court held that the plaintiff could recover on the theory of subrogation for the 
reason that, since the insurance company had paid the owner, it was entitled to the 
benefit of any repairs made by the tenant under the provisions of his lease. 

The case of Hartford Accident & Indemnity Co. v. Chartrand, 239 N. Y. 36, 
145 N. E. 274, states a similar principle. This was an action to recover from an 
injured employee the amount paid by the insurance company as compensation under 
the New Jersey Workmen’s Compensation Act (P. L. 1911, p. 134, as amended by 
P. L. 1913, p. 302). After receiving compensation, the injured man brought an 
action in New York against a third party who caused the injuries, and recovered a 
verdict several times greater than the amount of the compensation which had been 
paid him. The New Jersey Compensation Law provided that, if a recovery was had 
against a third party, the amount paid by the employer or insurance carrier under 
the Workmen’s Compensation Law should be deducted from tohe amount of recovery 
and returned to the party making the payment. However, in the action brought in 
New York there was no nieans by which this amount could be deducted, and the full 
amount of the verdict was consequently paid to the injured man. The court held 
that, this being the case, the amount paid under the Compensation Law was a profit 
over and above the actual value of the injuries, which had been determined by the 
verdict in the New York action. He was entitled to compensatory damages, but not 
to gain by reason of his injuries, and he was therefore compelled to return to the 
insurance company the amount of money which they had paid him as compensation. 

[4] Defendant argues against the granting of the motion that the giving of the 
general release did not deprive plaintiff of its rights against the railroad company. 
There is no rule of law requiring a plaintiff, who has a cause of action against two 
defendants, to refrain from proceeding against one merely because he might recover 
against the other. He has the right to elect against which one he will first pursue his 
remedy. Rappaport v. Werner, 34 App. Div. 525, 54 N. Y. S. 481; Civil Practice 
Act, § 216. 

[5] The question on this motion is not whether the plaintiff can recover against 
another party, but whether the defendant against whom the motion is directed can 
show by his opposing affidavit or other proof, facts which entitle him to defend. 
O’Meara Company v. National Park Bank of New York, 239 N. Y. 386, 146 N. E. 
636, 39 A. L. R. 747; General Investment Company v. Interborough Rapid Transit 
Company, 235 N. Y. 133, 139 N. E. 216; Hanna v. Mitchell, 202 App. Div. 504, 196 
N. Y. S. 43; Appleton v. National Park Bank of New York, 211 App. Div. 708, 
208 N. Y. S. 228. It appearing that the defendant has failed to set forth any facts 
which entitle him to defend, the motion for summary judgment should have been 
granted. 

The order appealed from is therefore reversed, with $10 costs and disbursements 
to appellant, and the motion granted, with $10 costs. 

Order filed. All concur. 


WILLIAMS er at. v. PACIFIC STATES FIRE INS. CO. 
(Supreme Court of Oregon. Dec. 7, 1926.) 
251 Pacific Reporter 258. 
3. INSURANCE—POLICY, SUFFICIENTLY SHOWING AGREEMENT OF 
PARTIES, WHEN PROPERLY CONSTRUED IN VIEW OF EXTRIN- 
SIC FACTS, NEED NOT BE REFORMED. 
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If policy properly construed in light of extrinsic facts has same meaning as it 
would if reformed, and sufficiently shows agreement of parties, no reformation is 
necessary. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 


4. INSURANCE—POLICY NEED NOT BE REFORMED, WHERE IN- 
SURER HAS WAIVED OR IS ESTOPPED TO RELY ON BREACH. 
Reformation of insurance policy is not necessary, where insurer has waived or 

is estopped to rely on breach of condition of policy. 
(For other cases, see Insurance, Dec. Dig. § 143[7].) 


5. INSURANCE—INSTRUCTION, SUBMITTING QUESTION OF AGENCY 
OF PERSON PLACING INSURANCE AS ESTOPPING INSURER 
FROM SETTING UP MISREPRESENTATIONS, HELD PROPER, 
UNDER EVIDENCE. 

In action on policy instruction, submitting question of agency as would estop 
insurer from setting up alleged misrepresentations, held proper, under evidence show- 
ing that insurer had solicited business and paid agent’s commission on policy. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


6. INSURANCE—INSURER IS ESTOPPED FROM CLAIMING THAT 
ERROR OR OVERSIGHT OF ONE ACTING AS AGENT IN MAKING 
REPRESENTATIONS OR WARRANTIES IN POLICY WOULD REN- 
DER POLICY VOID. 

Insurance company, accepting policy submitted by one acting as its agent, is 
estopped from claiming that error or oversight on part of such person in making 
representations or warranties in policy would render policy void. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


8. INSURANCE—INSURER MAY NOT AVOID POLICY BECAUSE OF 
MISSTATEMENTS OR MISREPRESENTATIONS BY AGENT, AND 
NOT DUE TO FRAUD OR BAD FAITH OF INSURED. 

Insurer may not avoid policy by taking advantage of any misstatement, misrepre- 
sentation, or concealment of fact material to risk which is due to mistake, fraud, or 
negligence, or other fault of its agent, and not to fraud or bad faith on part of insured. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


9. INSURANCE—INSURER MAY NOT DISPROVE TRUTH OF STATE- 
MENTS BY AUTHORIZED AGENT IN FILLING UP APPLICATION, 
WITH KNOWLEDGE OF FACTS. 

Doctrine of estoppel in pais prevents insurer from disproval of statements made 
by its authorized agent in filling up an application, with knowledge of facts. 
(For other cases, see Insurance, Dec. Dig. § 379[1].) 


10. INSURANCE—INSURER MAY NOT, BY STIPULATION, ESCAPE 
RESPONSIBILITY FOR ACT OF AGENT IN WAIVING FALSITY OF 
ANSWER TO QUESTIONS IN APPLICATION. a 
Insurer, by stipulation in application or policy, cannot escape responsibility for 

act of agent in waiving falsity of answers to questions in the application. 
(For other cases, see Insurance, Dec. Dig. § 376[1].) 


11. INSURANCE—INSURED MUST ESTABLISH INNOCENT INTENT 
OR GOOD FAITH, WHERE POLICY CONTAINS MISSTATEMENTS 
WAIVED BY INSURER’S AGENT. hts 5 
Insured has burden of establishing innocent intent or good faith in procuring 

insurance policy containing misrepresentations waived by insurer’s, agent. 
(For other cases, see Insurance, Dec. Dig. § 646[1%4].) 


13. INSURANCE—LAWS, FORBIDDING FOREIGN FIRE INSURANCE 
COMPANIES TO DO BUSINESS EXCEPT THROUGH AGENTS, 
HELD INAPPLICABLE TO LOCAL COMPANY (OR. L. §§ 6333, 6388, 
SUBD. 1). : 
Or. L. §§ 6333, 6388, subd. 1, relating to foreign companies doing business 

through duly authorized agent, held inapplicable to local insurance companies, in 

view of express provisions. : 


(For other cases, see Insurance, Dec. Dig. § 11.) 
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14. INSURANCE—STATEMENTS IN POLICY, ISSUED ON ORAL AP- 
PLICATION, ARE NOT WARRANTIES MERELY BECAUSE CALLED 
SUCH THEREIN (OR. L. § 6351). ; 

Merely calling statements in insurance policy, issued on oral application, war- 
ranties does not make them so, or give them greater force than if based on written 
application in which statements, under Or. L. § 6351, are deemed to be representa- 
tions and not warranties. 

(For other cases, see Insurance, Dec. Dig. § 265.) 


15. INSURANCE—APPLICANT DOES NOT HAVE ABSOLUTE DUTY 
TO READ POLICY IN ANTICIPATION OF FRAUD OR MISTAKE 
OF AGENT. 

The law does not impose an absolute duty on applicant to read policy in anticipa- 
tion of fraud or mistake on part of agent. 

(For other cases, see Insurance, Dec. Dig. § 379[5].) 

Department 2. 

Appeal from Circuit Court, Multnomah County; Dalton Biggs, Judge. 

Action by D. C. Williams and another, co-partners under the firm name and 
style of D. C. & A. L. Williams, against the Pacific States Fire Insurance Company. 
Judgment for plaintiffs, and defendant appeals. Affirmed. — 

This is an action on a fire insurance policy. The case was tried to the court 
and a jury, resulting in a verdict in favor of plaintiffs, and a judgment on the verdict. 
Defendant appeals. The policy upon which the action is brought is made a part of 
the complaint. 

The property insured was a Velie auto truck, which was destroyed by fire on 
June 24, 1922, during the term of the policy. The defendant answered, admitting it 
issued its insurance policy No. 34426 in substantially the form set out in the exhibit 
to the complaint, and denied the other material allegations of the complaint, except 
the partnership of plaintiffs and the corporate character of the defendant, and set up 
as an affirmative defense that the insured made certain statements which by the terms 
of the policy are expressly made warranties, The statement, so far as material, as 
stated in appellant’s brief, are as follows: (1) that the automobile was purchased 
by the insured in April, 1922, new; (2) that the automobile is fully paid for by the 
insured, and is not mortgaged or otherwise incumbered, except $4,000 due the United 
States National Bank; (3) the uses to which the automobile described are, and will 
be put, are commercial; (4) the automobile described is usually kept in private 
garage located at Oregon City, Or.; and that these warranties were false. 

At the conclusion of plaintiffs’ case in chief the defendant moved for a nonsuit, 
which was denied, and which is assigned as error. At the conclusion of all the testi- 
mony the defendant moved for a directed verdict in its favor, which was likewise 
denied, and is assigned as error. 

Gus C. Moser and John C. Veazie, both of Portland (Veazie & Veazie, of Port- 
land, on the brief), for appellant. 

W. F. Magill, of Portland, for respondents. 

BEAN, J. (after stating the facts as above). At the trial the plaintiffs, by con- 
sent, amended their complaint by adding a new paragraph as follows: 

“That said policy of insurance, Exhibit A, was furnished and delivered to the 
plaintiffs at the United States National Bank of Portland, Or., by the defendant’s 
agent, who was acquainted with all the facts in the premises, or was correctly in- 
formed thereof, or failed to inquire concerning the same, and who transmitted to the 
defendant the information upon which the same was written; that the plaintiffs never 
saw said policy until after the fire and did not know the contents thereof, and did 
not know that it stated said automobile was purchased in April, 1922, and that the 
actual cost was $5,000; that the actual cost was $4,800, and the date of the agreement 
for purchase was about October, 1920, but said machine had never been delivered to 
the purchaser; that the statements hereinabove referred to were the mistakes of the 
defendant’s own agent and not of these plaintiffs, and the defendant ought to be and is 
therefore estopped to rely upon said mistakes, or any mistakes of its agent, as a de- 
fense to this action.” ; 

{1] Defendant criticises the pleading of plaintiff, and, while it may not be per- 
fect, it was not demurred to, and there was no motion against the same. The plead- 
ing practically follows the precedents in the cases of Koshland v. Home Ins. Co., 
31 Or. 321, 49 P. 864, 50 P. 567, Koshland v. Fire Ass’n, 31 Or. 362, 49 P. 865, and 
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Koshland v. Hartford Ins. Co., 31 Or. 402, 49 P. 866, sometimes referred to as the 
Cunningham Cases, and which were hotly contested. We think the plea is sufficient 
after verdict. Walker v. Fireman’s Fund Ins. Co., 114 Or. 560, 234 P. 542. 

[2-4] Estoppel or waiver may be availed of in an action at law. If the policy, 
when properly construed in the light of extrinsic facts, has the same meaning it 
would have if reformed, and sufficiently shows the agreement of the parties, no 
reformation is necessary. Reformation is not necessary where the insurer has waived 
or is estopped to rely upon a breach of a condition of the policy. 26 C. J. 107, § 106; 
Mercer v. Germania Ins. Co., 88 Or. 411, 171 P. 412; Baker v. State Ins. Co., 31 Or. 
41, 48 P. 699, 65 Am. St. Rep. 807; Ashley v. Pick, 53 Or. 410, 417, 100 P. 1103, 
and other Oregon cases cited herein. 

The rule is stated in II Wood on Fire Ins. 1163, as follows: 

“When the insurer issues a policy to the assured without any written application, 
containing conditions inconsistent with the risk, * * * the insurer knowing the 
facts, it is estopped from setting up a breach of such conditions in defense to an 
action upon the policy, and the insured may maintain an action for a loss under the 
policy, without seeking its reformation, as the doctrine of estoppel and waiver comes 
in aid of the assured. And the same rule prevails when the insurer ought to have 
known the facts constituting the alleged breach.” 

One of the principal assignments of error relied upon by defendant is that the 
court erred in refusing the requested instruction No. 2 by defendant in the bill of 
exceptions, and giving in lieu thereof the instruction covered by assignment of error 
No. 18. This is closely related to several other errors assigned, including those in- 
volving the motion for a nonsuit and the motion for a directed verdict in favor of 
defendant. The requested instruction reads as follows: 

“You are instructed that Lamping & Co., acting through A. D. Trunkey, its 
manager, must be presumed in law, under all of the evidence introduced in this case, 
to be the agent of the plaintiffs,.and whatever representations were made by Mr. 
Trunkey to the defendant company in procuring this policy must be deemed by you 
to be the representations of the plaintiffs.” 

[5] The instruction given in lieu thereof is as follows: 

“It is for you to determine, first, in this case, whether or not those representations 
were made by the plaintiff, or the plaintiffs’ agent; and, second, if they were false; 
and, third, if they were material. In determining whether those representations were 
made by the plaintiffs’ agent, or the defendant’s agent, in the first instance, I instruct 
you that direct evidence is not indispensable to prove agency, but it may be shown 
by circumstances such as the relations of the parties to each other and their conduct 
with reference to this subject-matter, of the business in hand, and if you find from 
the evidence in this case that Mr. Trunkey, or Lamping & Co., had an agreement or 
an arrangement with the defendant company whereby he or they were to be paid 
commissions upon business he, or they, brought to the defendant,: and that the de- 
fendant was accustomed to write policies of insurance upon risks solicited by Trunkey, 
or Lamping & Co., or that Lamping & Co. turned said policy over to him, or for him 
to deliver and receive the premiums upon such policies, then Trunkey, or Lamping & 
Co., was the agent of the defendant company, and you would be justified in so 
finding, if you find those to be the facts.” 

These assignments of error embrace the pivotal point of the case and may be 
considered together. 

It appears from the record that the plaintiffs applied to Mr. Trunkey, who was 
the manager of Lamping & Co., general insurance agents in Portland, Or., for insur- 
ance on certain auto trucks. There was no written application, but the negotiations 
were by conversations over the telephone. Mr. Trunkey was requested to deliver the 
policy to the First National Bank of Portland as he has other policies procured by 
him for plaintiffs. Without any knowledge on the part of the plaintiffs, Mr. Trunkey 
procured a policy from the defendant with whom Lamping & Co., pursuant to an 
arrangement made with the defendant company, was placing all of its automobile 
insurance at that time, and turned it over to the bank as requested. Plaintiff never 
saw the policy until after the fire destroyed the insured property. Mr. Trunkey 
asked certain information from the respondents and was given correct information 
of the 1920 model, 3%4 ton Velie truck motor No. 15246, factory No. 8698. The list 
price of the truck, $3,950, was obtained from a manual or price list. As to other 
matters relating to the policy, Mr. Trunkey made no inquiry, but assuming that he 
knew the facts he furnished the information to the defendant upon his own responsi- 
bility. It is because of some of this information furnished to it by Mr. Trunkey, 
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wie ae by plaintiffs, that the defendant claims it is relieved from any liability on its 
contract. 

_ The policy was issued to “Seth Leavens and/or D. C. and A. L. Williams, as 
their interests may appear.” The address of the insured is given as Oregon City, Or. 
ass policy is dated April 4, 1922, for the term of one year. The amount of insurance 
is $3,500. 
The further statement contains, in substance, the following facts with respect 
to the purchase of the automobile: 

“Actual cost to insured, including equipment, $5,000. The automobile described 
is fully paid for by the insured, and is not mortgaged or otherwise incumbered, except 
as follows: $4,000 due U. S. National Bank. The uses to which the automobile de- 
scribed are and will be put are commercial. The automdbile described is usually 
kept in private garage, located at Oregon City, Ore.” 

It appears that Mr. T. H. Williams, the president and manager of the Pacific 
States Fire Insurance Company, who signed and issued the policy involved herein, 
had solicited business from Mr. Trunkey, or Lamping & Co., and paid the agents 
full commission on business procured by him, or it, and turned over to the defendant 
company. A loss payable clause in favor of the United States National Bank was 
also attached to the policy at the request of the Williamses, as they were owing the 
bank some money with which they purchased cars. The truck was purchased when 
new by plaintiffs and sold to Seth Leavens about October 5, 1920. Leavens paid 
thereon, at the time, $1,000, and executed a conditional sales contract to D. C. and 
A. L. Williams, agreeing to pay the balance, $3,800. It was then the expectation 
that the truck would soon be taken out and used in road hauling work by Seth 
Leavens, who, in addition to dealing in automobile accessories, did truck hauling 
work. He had several other trucks. The hauling business slackened up and the new 
truck was not needed for the work, It was understood between plaintiff and Leavens 
that the truck should remain with plaintiffs until taken out for road work, when 
Leavens should begin to make additional payments therefor. The truck so remained 
in plaintiffs’ building until it was destroyed by fire. 

Plaintiffs were indebted to the United States National Bank and desired the loss 
payable clause attached to the policy in favor of the bank. The insurance company 
paid the regular agent’s commission to Lamping & Co. The insurance company 
clothed Trunkey, or Lamping & Co., with all the indicia of agency in the transaction, 
and accepted all the fruits thereof. 

[6, 7] The policy was issued and signed by T. H. Williams, the president of the 
insutance company, at its home office in Portland, Or. The transaction was no 
different, by Trunkey, or Lamping & Co., soliciting the insurance and obtaining the 
information in regard thereto, than it would have been if the company had sent out 
an office employee from its home office to solicit this policy. The insurance company, 
by accepting the benefits of the acts of Lamping & Co., or Trunkey, adopted or 
ratified all of its or his acts. One is not allowed, under the law, to adopt or ratify 
a portion of the unauthorized acts of its agent which is beneficial to the principal, 
and reject that portion which assumes obligations. Mechem, Agency, §§ 128, 130-151; 
La Grande Nat. Bank v. Blum, 27 Or. 215, 41 P. 659; McLeod v. Despain, 49 Or. 
536, 90 P. 492, 92 P. 1088, 19 L. R. A. (N. S.) 276, 124 Am. St. Rep. 1066; Thorne 
v. Casualty Co., 106 Me. 274, 76 A. 1106. The defendant company is estopped from 
claiming that any error or oversight of A. D. Trunkey, or Lamping & Co., acting 
as its agent, in making the representations or warranties contained in the policy, 
would render the policy void. A contrary holding would open wide the door to 
fraud and permit an insurer by having its agent insert in a policy of insurance erro- 
neous statements without the knowledge or assent of the assured to collect the pre- 
miums and render it optional with the insurance company to pay any loss occurring. 
The law does not sanction such a rule. ; 

[8] The insurer will not be permitted to avoid the policy by taking advantage 
of any misstatement, misrepresentation; or concealment of a fact material to the 
risk, which is due to the mistake, fraud, negligence, or other fault of its agent, and 
not to fraud or bad faith on the part of the insured. 26 C. J. § 381; Koshland v. 
Hartford Ins. Co., 31 Or. 402, 49 P. 866; Arthur v. Palatine Ins. Co., 35 Or. 27, 57 
P. 62, 76 Am. St. Rep. 450; Allesina v. London Ins. Co., 45 Or. 441, 78 P. 392, 2 
Ann. Cas. 284; Hardwick v. State Ins. Co., 20 Or. 547, 560, 26 P. 840; Hahn v. 
Guardian, etc., 23 Or. 576, 579, 32 P. 683, 37 Am. St. Rep. 709; Germania Ins. Co. 
v. Wingfield (Ky.) 57 S. W. 456; Teutonia Ins. Co. v. Ewing, 90 F. 217, 32 C. C. A. 
583; Queen Ins. Co. v. Union Bank, 111 F. 697, 49 C. C. A. 555; Standard Auto 
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Ass’n v. Russell, 199 Ky. 470, 251 S. W. 628; Shockey v. Fid.-Phenix Fire Ins. Co. 
(Mo. App.) 191 S. W. 1049; Mawry v. Agricultural Ins. Co., 64 Hun, 137, 18 
N. Y. S. 834; Farmers’ Mut. Ins. Ass’n v. Tankersley, 13 Ala. App. 524, 69 So. 410; 
Dodge v. Grain Shippers’ Mut. F. Ins. Ass’n, 176 Iowa, 316, 157 N. W. 955; Leisen 
v. St. Paul F. & M. Ins. Co., 20 N. D. 316, 127 N. W. 837, 30 L. R. A. (N S.) 
539; Atna Ins. Co. v. Brannon (Tex. Civ. App.) 91 S. W. 614. See, also, ZZtna 
Ins. Co. v. Brannon, 99 Tex. 391, 89 S. W. 1057, 2 L. R. A. (N. S.) 548, 13 
Ann. Cas. 1020 (recognizing the rule). Medley v. German Alliance Ins. Co. 55 
W. Va. 342, 47 S. E. 101, 2 Ann. Cas, 99. The above rule is applied although the 
policy expressly makes the statement in the applicataion warranties. 26 C. J. ; 
§ 381. Continental Ins. Co. v. Pearce, 39 Kan. 396, 18 P. 291, 7 Ann. St. Rep. 557; 
Rissler v. Am. Cent. Ins: Co., 150 Mo. 366, 51 S. W. 755; Bennett v. Agricultural 
Ins. Co., 106 N. Y. 243, 12 N. E. 609; Owens v. Holland Purch. Ins. Co., 56 N. Y. 
565; Smith v. People’s Mut. Live Stock Ins. Co., 173 Pa. 15, 33 A. 567. 

[9] The doctrine of estoppel in pais prevents the insurer from disproving the 
truth of statements made by his authorized agent in filling up an application with 
knowledge of the facts. 26 C. J. 204, § 381; Liverpool, etc., Ins. Co. v. Payton, 128 
Ark. 528, 194 S. W. 503; Continental Ins. Co. v. Pearce, 39 Kan. 396, 18 P. 291, 
7 Am. St. Rep. 557; Scott v. German Ins. Co., 69 Mo. App. 337; Thomas v. Hart- 
ford F. Ins. Co., 20 Mo. App. 150. 

[10]If an agent sends an application prepared by himself without the authority 
of the insured, or includes an unauthorized representation, or if the insurer issues its 
policy in reliance upon the agent’s independent investigation, in the absence of mala 
fides on the part of the insured, the insurer cannot claim that the policy is vitiated. 
It is immaterial that the policy provides that the knowledge of the agent not con- 
tained in the application shall not be binding on the insurer. An insurer by stipula- 
tion in the application or policy_cannot escape responsibility for the act of his agent 
in waiving the falsity of an answer to questions in the application. 26 C. J. 309, 
§ 381, and cases there cited. 

{11] The burden of establishing innocent intent or good faith in procuring the 
insurance policy is on the policy holder in such a case. Hayes v. Auto Ins. Exch., 
126 Wash. 487, 218 P. 252; Standard Auto Ins. Co. v. Russell, 199 Ky. 470, 251 
S. W. 628; Eaton v. Nat. Cas. Co., 122 Wash. 477, 210 P. 779. 

[12] It is stated in II Joyce on Insurance, p. 1237, § 505, in substance, that it 
may be considered a well-settled rule that parole evidence is admissible to show that 
the agent of the company, at the time when acting within the apparent scope of his 
authority in filing out the application, had been truly and fully informed by the ap- 
plicant of the facts, or that he had actual knowledge thereof, and that he had never- 
theless without the authority, consent, or knowledge of the applicant, misstated the 
facts in the application, or that he had omitted to insert certain facts therein. Such 
evidence is not admitted to vary or contradict the writing, but is based upon the 
principle that the writing was procured under such circumstances that it cannot law- 
fully be used against the party whose name is signed to it. The author cites a wealth 
of authorities in the notes to this section. It, of course, would follow that no stricter 
rule would be applied where the policy of insurance is issued without any application 
therefor being signed. 

There are cases holding contrary to the rules above referred to, but such rules, 
in so far as they have been passed upon, have been adopted in this state. Lindstrom 
v. Nat. Life Ins. Co., 84 Or. 592, 165 P. 675. In this case Mr. Justice Moore quoted 
with approval a headnote in Mutual Reserve Fund Life Ass’n v. Cotter, 81 Ark. 
205, 99 S. W. 67, as follows: : 

“Where an applicant for life insurance correctly answered the questions pro- 
pounded to him by the insurance company’s medical examiner, but without his knowl- 
edge the examiner wrote down the incorrect answers, the insurance company is eS- 
topped to take advantage of the wrong of its own agent.” f 

In Walker v. Fireman’s Ins. Co., 114 Or. 545, 234 P. 542, the sixth syllabus 
reads thus: ‘ a 

“Where all the automobiles of insured were covered by open policy, requiring 
issuance of covering note describing each car so covered, insured, who merely called 
attention of insurer’s agent to particular automobile to be insured, held not respon- 
sible for mistaken representations of agent in describing automobile.” 

[13] It is contended on behalf of defendant that under the Oregon statutes, 
Trunkey, or Lamping & Co., could not be the agent of the defendant in any event, 
first citing section 6388, subd. 1, Or, L. This section relates to foreign fire insurance 
companies, and the last sentence in that section provides : 
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“This section shall not apply to policies issued directly from the home office of 
any company organized under the laws of this state or having its home office located 
in this state.” 

Defendant also cites section 6333, Or. L. This section also relates to companies 
authorized to transact insurance in this state other than life insurance companies 
“and not incorporated under the laws of this state.” These sections make provision 
for transacting insurance business through regularly commissioned and licensed resi- 
dent ane in order that the state may obtain the tax on premiums to which it is 
entitled. 

Subdivision 1 of section 6333 provides, in part, as follows: 

“(1) Section Does not Apply. This section shall not apply to the following 
contracts : 

“(a) Policies issued from home office of domestic company. 

“Policies issued directly from the home office of any company organized under 
the laws of this state or having its home office located in this state, and by mutual 
associations authorized to transact business in this state. * * *” 

The policy involved in this case was issued directly from the home office of the 
defendant company. It was organized under the laws of this state and has its home 
office located therein. The contention is not well grounded. 

Section 6351, Or. L., is as follows: 

“Every contract of insurance shall be coristrued according to the terms and 
conditions of the policy, except where the contract is made pursuant to a written 
application therefor, and such written application is intended to be made a part of the 
insurance contract; unless as otherwise provided by this act, if the company shall 
deliver a copy of such application to the assured, thereupon such application shall 
become a part of the insurance contract. Provided, that matters stated in the appli- 
cation shall be deemed to be representations and not warranties. And failing so to 
do it shall not be made a part of the insurance contract: Provided, however, that the 
provisions of this section shall not apply to fidelity and surety contracts.” 

[14] These provisions refer to written applications, but it cannot be thought that 
where there is a failure to require a written application, statements contained in a 
policy under the heading of “Warranties,” such representations would be of any more 
force than they would if based upon a written application deliberately signed by the 
insured. “Merely calling the statements warranties does not make them so.” Wheaton 
v. Insurance Co., 76 Cal. 415, 18 P. 758, 9 Am. St. Rep. 216. The policy in question 
contains the following clause: 

“This entire policy shall be void if the insured or his agent has concealed or 
misrepresented in writing or otherwise any material fact or circumstance concerning 
this insurance or the subject thereof; or if the insured or his agent shall make any 
attempt to defraud this company either before or after the loss.” 

In Moore v. Etna Life Ins. Co., 75 Or. 47, 146 P. 151, L. R. A. 1915D, 264 
Ann. Cas. 1917B, 1005, at page 53 of 75 Or. (146 P. 153), Mr. Justice McBride 
records the following language: ; Y 

“It is a thoroughly settled rule in the construction of a policy of insurance, which 
is reasonably susceptible of two interpretations, that that meaning will be given to 
it which is more favorable to the insured.” es 5 

[15] In the instant case it should be borne in mind that the plaintiffs acted in 
good faith and applied for insurance upon the truck, and correctly gave all of the 
information requested by the agent soliciting the insurance, and, as the policy was 
deposited in the bank as soon as it was issued, plaintiffs never saw it until after 
the fire, and had no knowledge of any erroneous statements or any opportunity to 
read the policy. The law does not impose an absolute duty upon the applicant to read 
his policy when he receives it, in anticipation of a fraud or mistake on the part of 
the agent. Kister v. Lebanon Mut. Ins. Co., 128 Pa. 553, 18 A. 447, 5 L. R. A. 646, 
15 Am. St. Rep. 696. , : p 

“The mere failure of the insured to inform himself of the insertion of false 
answers in the application which has been filled out by the agent of the insurer does 
not convict him of a lack of good faith.” III Cooley’s Briefs on Insurance, p. 2572. 

In Hahn v. Guardian Assurance Co., 23 Or. 576, 32 P. 683, 37 Am. St. Rep, 709, 
at page 579 et seq. of 23 Or. (32 P. 684), we find the following quotations and lan- 
guage by Mr. Chief Justice Lord: . . ‘ 

“Upon the issue thus presented relative to Mr. Ackerman’s powers as agent in 
the premises, the decision rested with the jury under proper instructions from the 
court. * * * ; 
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“As to third parties, the agent should, in the absence of notice to the contrary, 
be regarded as possessing all the powers his occupation fairly imports to the public. 
Under this rule, an agent, who solicits the insurance, takes the application, receives 
the premium, and delivers the policy, may, in our opinion, by his conduct or acts, 
bind his company * * * in the absence of knowledge upon the part of the assured 
that his powers in this respect have been restricted.” 

The question of the agency of Trunkey, or Lamping & Co., was one of fact to 
be determined by the jury, and the trial court properly submitted such question to the 
jury and refused to charge that Lamping & Co., under the evidence, must be pre- 
sumed to be the agent of plaintiffs as requested by defendant. Hahn y. Guardian, 
supra; I Cooley Briefs, 66, 67; Wortham vy. Ill. Life Ins. Co., 107 S. W. 276, 32 Ky. 
Law Rep. 827. In Kausal v. Minn. Farmers’ Mut. Fire Ins. Ass’n, 31 Minn. 17, 16 
N. W. 430 (47 Am. Rep. 776), the syllabus reads: 

“Agents of an insurance company, authorized to procure applications for insur- 
ance, and to forward them to the company for acceptance, must be deemed the agents 
of the insurers in all that they do in preparing the application, or in any representa- 
tions they may make as to the character or effect of the statements therein contained. 
Hence, when such agent, either by his direction or direct act, makes out an application 
incorrectly, notwithstanding all the facts are correctly stated to him by the applicant, 
the error is chargeable to the insurer and not to the insured. This is the rule in the 
case of ‘mutual’ as well as of ‘stock’ or ‘proprietary companies.’ ” 

The defendant was not required, under the Code, to use the standard fire policy 
adopted by the Legislature, in insuring an automobile. Section 6342, Or. L. subd. (3). 

[16] It is urged on behalf of defendant that there was no evidence whatever 
of the value of the truck at the time of the fire; that the market value at the time 
and place of destruction should be proved. The sworn statement of A. L. Williams 
and Seth Leavens was admitted in evidence without objection, to the purport that 
the automobile insured, at the time of the loss, was of the value of $4,800. There 
was‘also testimony of the list, or wholesale, price, of the automobile without freight 
or dealer’s profits. A. L. Williams was a dealer in automobiles, as shown by 
the testimony, and it was competent for him to testify as to the value of the truck; 
so also was Seth Leavens. Whether the testimony produced was the best testimony 
as to the value of the truck need not be considered, as there was no objection to the 
evidence produced. The truck at the time of the loss was new and there seems to 
have been no contention as to the value thereof upon the trial of the case. There was 
some testimony as to the value of the truck at the time it was destroyed. The con- 
tention of defendant must be denied. Elliott on Ev. § 2316; Dakin v. Queen Ins. 
Co., 59 Or. 269, 117 P. 419; Portland Pulley Co. v. Breeze, 101 Or. 249, 199 P. 957. 
The case was fairly submitted to the jury by the charge of the court. 

Finding no reversible error in the record, the judgment of the trial court is 
affirmed. 

McBride, C. J., and Brown and Belt, JJ., concur. 
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KOMROFF v. MARYLAND CASUALTY CO. 
(Supreme Court of Errors of Connecticut. Dec. 16, 1926.) 
135 Atlantic Reporter 388 

1.-INSURANCE—TO RECOVER ON POLICY, INSURED MUST BRING 

SELF WITHIN ITS EXPRESS PROVISIONS. 

To recover upon policy of insurance, it is essential that insured bring himself 
within express policy provisions. 

(For other cases, see Insurance, Dec. Dig. § 646 [6]). 


2. INSURANCE—CONSTRUCTION FAVORING INSURED MUST BE GIV- 
EN DOUBTFUL POLICY PROVISIONS. 


If there are policy provisions of doubtful meaning, such provisions must be so 
construed as to receive the most favorable meaning from the standpoint of the insured. 

(For other cases, see Insurance, Dec. Dig. § 146 [3]). 

3. INSURANCE—IF POLICY PROVISIONS ARE PLAIN AND UNAM- 

BIGUOUS, THEY MUST BE GIVEN NATURAL MEANING. 

If terms of policy are plain and unambiguous, they must be accorded their 
natural and ordinary meaning, court not being permitted to indulge in forced con- 
struction not to distort provisions so as to give them meaning not intended by 
parties to contract, casting upon insurer liability which it has not assumed. 


(For other cases, see Insurance, Dec. Dig. § 146 [1]). 


4. INSURANCE—CLERK, FORCED BY. BURGLAR TO DIVULGE SAFE 
COMBINATION, HELD NOT “TOOL,”. WITHIN BURGLARY POLICY 
COVERING LOSS FROM FORCIBLE ENTRY OF SAFE WITH TOOLS. 
Where burglar intimidated unwilling clerk, forcing him to divulge safe com- 

bination, such person was not “tool,” under burglary policy insuring against burglary 

resulting from violent entry into safe with use of tools. 
(For other cases, see Insurance, Dec. Dig. § 425). 


5. INSURANCE—BURGLAR’S UNSUCCESSFUL USE OF TOOLS ON SAFE 
BEFORE EXTORTION OF COMBINATION FROM JEWELRY CLERK 
TEL» NOT SUFFICIENT TO BRING LOSS WITHIN BURGLARY 

OLICY. 

Testimony, in action on burglary policy, that burglar was heard to use instrument 
on safe before extorting combination from jewelry clerk, held not to bring loss 
within coverage of policy sued on, entry under such’ policy being required to be 
accomplished by force and violence upon safe’s exterior. 

(For other cases, see Insurance, Dec. Dig. § 425). 

} <— Reserved from Superior Court, New Haven County; Arthur F,. Ells, 

udge. 

Action by Samuel Komroff (Merchants National Bank, Executor) against the 
Maryland Casualty Company on policy of burglary insurance brought to the superior 
court in New Haven county and reserved by the court for the advice of the Supreme 
Court of Errors. Questions answered. : 

Benjamin Slade, of New Haven, for plaintiff. 

‘an De Lancey S. Pelgrift, of Hartford, and Philip Pond, of New Haven, for 

efendant. 


Hinman, J. The contract of insurance consisted of (1) a so-called “general 
policy,” containing agreements and conditions appropriate and applicable to losses, 
whether by burglary, theft, or larceny, and (2) a “rider,” entitled “standard safe 
burglary rider,” specifically. describing the loss insured against and setting forth a 
further ‘ ‘special agreement,” having reference and appropriate to insurance against 
safe burglaries. It was admitted in the argument that the general policy is used for 
all burglary risks, but that there are several forms of rider specifying and limiting 
the losses covered and the manner of their incurrence, the premium rate charged 
being proportionate to the extent of the coverage provided for. 

The indemnity specified by the contract in question was—“for all direct loss 
by burglary of money, negotiable securities, and merchandise described in the schedule 
and herein stated to be insured hereunder, in consequence of the felonious abstraction 
of the same during the day or night from the safe, safes, or vault described in the 
schedule, * * * ' by any person or persons who shall have made forcible and violent 
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entry into the said safe, safes, or vault by the use of tools, explosives, chemicals, 
electricity, oxyacetylene gases or other similar gases, directly upon the exterior 
thereof, of which force and violence there shall be conclusive, walle sont” 

The “special agreement” contained a provision (among many) that the insurer 
shall not be liable for any loss, “effected by opening the safe, safes, or vault through 
the use of any key or by the manipulation of any lock.” 

Such of the circumstances attending the loss by the plaintiff, set forth in the 
agreed statement of facts, as are material to the present inquiry may be briefly 
stated as follows: -The plaintiff was engaged in the jewelry business and as a pawn- 
broker, on State street, in New Haven. On February 4, 1925, at about 8 o'clock 
a.m., one Silver, employed by the plaintiff as a clerk, opened plaintiff's place of 
business and, upon unlocking an iron door leading from the center of the store to 
the rear portion, was confronted by a man (later identified as Michael Ricitelli), 
who pointed two pistols at Silver, hit him on the head with the butt of one of them, 
commanded silence, and bound and gagged him. Ricitelli took the keys from Silver’s 
pocket and locked the front door; then, loosening somewhat the rope that bound 
Silver’s hands and poiriting a pistol at him, directed him, under threat of death, to 
open the safes. 

Silver, upon these orders, started to turn the combination lock on one safe, but 
“took his time hoping that some one would interfere.” Ricitelli observed that Silver’s 
hands shook and said to him: 

“T see you are nervous and cannot open it. Give me the combination, but, if 
you don’t give me the right one, you will be a dead one in a minute.” 

Silver thereupon gave the combination to the burglar, who opened the doors of 
both safes by the use of the combination. Ricitelli then tied Silver to a drain pipe 
in the rear room, covered him with a fur coat, and, going back to the safes, took 
therefrom a large amount of jewelry and other merchandise and made his escape. 
The fair value of the goods so taken was $21,314.75; of these, articles of the value 
of $10,641 were later recovered by the police and returned to the plaintiff. 

The burglar was heard by Silver to use a hammer or other instument on the 
safes before he obtained the combination. Upon examinaiton of the safes, marks 
were discovered around the locks, also finger marks, made by Ricitelli, were visible 
on the locks and doors of the safe. 

The ultimate and decisive question presented by the reservation is whether or 
not the policy covers the loss sustained by the plaintiff, under the circumstances 
above stated. The policy is, obviously, not intended to provide indemnity against 
any or all loss by theft or burglary from the safes, but only such loss as results from 
the employment of means specified therein. A more complete or general indemnity 
could have been obtained through a different rider, carrying more comprehensive 
provisions as to the manner of loss, but involving payment of an increased premium 
commensurate with the greater risk. 

[1-3] In order to recover upon a policy of insurance, it is essential that the 
insured bring himself within its express provisions. If there are provisions of 
doubtful meaning, that construction which is must favorable to the insured should 
be adopted. Dresser v. Hartford Life Ins. Co., 80 Conn. 681, 70 A. 39; Moskovitz 
v. Travelers’ Indemnity Co., 144 Minn. 98, 174 N. W. 616. But if the terms are 
plain and unambiguous, they must be accorded their natural and ordinary meaning ; 
the court cannot indulge in forced construction, nor so distort provisions as to give 
them a meaning evidently not intended by the parties to the contract and which would 
cast upon the insurer a liability which it has not assumed. First National Bank v. 
Maryland Casualty Co., 162 Cal. 61, 121 P. 321, Ann. Cas. 1913C, 1170; Frankel v. 
Massachusetts Bonding & Ins. Co. (Mo. App.) 177 S. W. 775; Blank v. National 
Surety Co., 181 Iowa, 648, 165 N. W. 46, L. R. A. 1918B, 562; Rosenthal v. American 
Bonding Co., 207 N. Y. 162, 168, 100 N. E. 716, 46 L. R. A. (N. S.) 561. 

The language of the policy under consideration carefully limits the liability of 
the insurer to losses sustained through forcible or violent entry into the safes by the 
use of tools, explosives, chemicals, electricity, or certain gases directly upon the 
exterior of the safe. It requires that the force and violence employed shall be such 
as to leave’ conclusive, visible marks thereof upon the safe. It impliedly and, in the 
clause of the special agreement which is quoted above, expressly excludes burglary 
or theft by any one who knew the combination and entered by the use of ‘it, alone, 
whether he be some one connected with the business of the insured and legitimately 
in possession of the knowledge, or a stranger who acquired it surreptitiously or other- 
wise. Comparison of the language of this provision with those which have been 
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involved in earlier and somewhat similar cases suggests that it is the result of m 
gradual evolution calculated to eliminate claims of doubtful construction which on 
been made in the past, and with an intent to render it unambiguous. Bruner Co. v. 
Fidelity & Casualty Co. of New York, 101 Neb. 825, 166 N. W. 242; Moskovitz 
v. Travelers’ Indemnity Co., supra; Columbia Casualty COs Wr x We ‘Rogers Co., 
29 Ga. App. 248, 114 S. E. 718. The result is that opportunity for reasonable doubt 
or claimed ambiguity appears to have been rather thoroughly eliminated. 


[4] The plaintiff claims, however, that the circumstances of this case constitute 
a forcible and violent entry into the safes “by the use of tools”; contending that 
Silver though innocent and unwilling, and the pistol used to intimidate him, were 

“tools’ in a sense admissible under the language of the policy. While it is true that 
in one sense, a person may be the tool of another, it is clear enough that this is not 
the kind of a tool which the policy contemplates. The risk assumed was not against 
burglary or robbery in whatever manner accomplished; the tools referred to are 
those such as are employed by burglars to force an entrance into safes; the insurance 
is, in effect, of the sufficiency of the safes against such tools used by burglars. It 
does not extend, as do some more comprehensive policies considered in the cases, to 
loss by “holdup” of the insured or his employees, within which the present case 
might very likely fall. Maryland Casualty Co. v. Ballard County Bank, 134 Ky. 
354, 120 S. W. 301; First National Bank v. Maryland Casualty Co., supra; Brill 
v. Metropolitan Surety Co. (Sup.) 113 N. Y. S. 476. 

[5] The agreed facts that the burglar was heard to use some instrument on the 
safes before he extorted the combination from Silver and that marks were visible 
around the locks are not sufficient to bring the entry within the terms of the policy. 
It is required that entry must be accomplished by force and violence upon the exterior 
of the safes “of which force and violence there shall be conclusive, visible marks.” 
This latter requirement quite conclusively indicates that actual and substantial rather 
than technical force in breaking into the safes is contemplated. Even if the marks 
evince an attempt to obtain entry by the use of tools, manifestly such attempt was 
entirely unsuccessful, and the presence of the marks has no helpful significance, as 
might be the case were the actual means and manner of the entry open to question. 
Newark Dance Palace v. Maryland Casualty Co., 125 Misc. Rep. 869, 212 
286; First National Bank v. Maryland Casualty Co.,: supra; Brill v. Metropolitan 
Surety Co., supra; Rosenthal v. American Bonding Co., supra. 

Answering, somewhat out of alphabetical order, the specific questions propounded, 
we advise that while (F) ambiguities in the policy, if any should be construed against 
the defendant and in favor of the ae and (D) the abstraction of the property 
from the safes was felonious, (C and E) the entry into the safes was not forcible 
and violent entry by the use of tools, within the meaning of the provisions of the 
policy, and (A and B) the defendant is not liable to the plaintiff for the loss sus- 
tained, either upon the agreed facts or upon the policy and certificate of renewal 
annexed. 

In this opinion, the other Judges concurred. 


MENDOTA ELECTRIC CO. v. NEW YORK INDEMNITY CO. (No. 25696.) 
(Supreme Court of Minnesota. Dec. 17, 1926.) 
211 Northwestern Reporter 317 
(Syllabus by the Court.) 

1. INSURANCE—INSURED MAY ENFORCE CLAIM TO INDEMNITY 
UNDER INSURANCE POLICY, THOUGH LIABILITY WAS NOT ES- 
TABLISHED BY JUDGMENT; SETTLEMENT OF CLAIM OF IN- 

URED PARTY IS PRIMA FACIE EVIDENCE OF LIABILITY OF 
OLDER OF INDEMNITY POLICY AND AMOUNT THEREOF. 

The holder of a policy insuring him against loss, by reason of the liability 
imposed by law, for damages, on account of bodily injuries received by a third 
person, may enforce his claim to indemnity, although liability was not established 
by judgment. The settlement of the claim of the injured party is prima facie 
evidence of liability and the amount thereof. 

(For other cases, see Insurance, Dec. Dig. §§514, 665 [4]). 

2. INSURANCE—WHERE INSURED IS CLEARLY LIABLE, REFUSAL OF 
INSURER, AFTER UNDERTAKING DEFENSE, TO SETTLE UNLESS 
INSURED CONTRIBUTES PORTION OF REQUIRED AMOUNT MUST 
BE MADE IN GOOD FAITH. 
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Where the insured is clearly liable, and the insurer, after undertaking the defense 
of the action, refuses to make a prudent settlement unless the insured contributes a 
pertion of the amount required, the refusal must be made in good faith and upon 
reasonable grounds for the belief that an excessive amount is demanded for a 
settlement. 
(For other cases, see Insurance, Dec. Dig. § 514). 


3. INSURANCE—COMPLAINT BY INSURED FOR REIMBURSEMENT, IN 
ACTION ON INDEMNITY POLICY, HELD GOOD ON DEMURRER. 
The facts alleged in the complaint and the fain inferences therefrom would 

justify a recovery, if sustained by competent evidence. 

For other cases, see Insurance, Dec. Dig. § 629 [1]). 


Appeal from District Court, Ramsey County; James C. Michael, Judge. 

Action by the Mendota Electric Company against the New York Indemnity 
Company. From an order sustaining a demurrer to the complaint, plaintiff appeals. 
Reversed. 

Daggett & Pew, of St. Paul, for appellant. 

Oppenheimer, Dickson, Hodgson, Brown & Donnelly, of St. Paul, for respondent. 

o Lees, C. This is an appeal from an order sustaining a demurrer to the com- 
plaint. 

[1] Omitting the formal allegations, the facts set forth are as follows:- Plain- 
tiff furnished electric light and power to consumers in and near the town of Mendota. 
Defendant had insured plaintiff in the sum of $5,000 against loss, by reason of the 
liability imposed by law, for damages, on account of bodily injuries received by any 
one person not employed by plaintiff. Mike Finch, who was not plaintiff’s employee, 
suffered severe injuries and brought suit against plaintiff and the Northern States 
Power Company and the Tri-State Telephone & Telegraph Company to recover 
damages. The complaint states that the injuries were sustained “under circumstances 
creating clear liability on the part of this plaintiff * * * for damages.” Defendant 
undertook the defense of the action in plaintiff's behalf and agreed with plaintiff 
that, if it were possible to satisfy plaintiff’s liability to Finch, it would pay the amount 
required of plaintiff to effect a settlement, provided it did not exceed $5,000. 

Finch’s action came on for trial in the district court of Ramsey county in Novem- 
ber, 1925. While the trial was in progress, Finch agreed to accept $18,000 in full 
settlement of his claim for damages. The defendants in that action and the defendant 
in the present action were represented by capable attorneys whose opinion it was 
that the proposed settlement was advisable. The Northern States Power Company 
agreed to contribute and did contribute $2,000, and the Tri-state Telephone & Tele- 
graph Company $11,250, leaving t4,750 to be contributed by this plaintiff. It re- 
quested this defendant to contribute that amount, but defendant repudiated its previous 
agreement with plaintiff and refused to contribute more than $3,625. Cognizant of 
its liability to this plaintiff under the terms of the contract of insurance, defendant 
acted “in bad faith * * * in coercing and compelling this plaintiff to contribute to 
said settlement” the sum of $1,125, which plaintiff paid in order to satisfy Finch’s 
claim. The defendant’s acts were negligent and prejudicial to plaintiff’s interests 
in that damages in excess of $5,000 might have been recovered against this plaintiff, 
if the settlement had not been made. The complaint concluded with a demand for 
judgment for $1,125. 

Defendant’s counsel contend that, unless plaintiff’s contribution was made under 
duress or was éxacted by defendant in bad faith, there can be no recovery. They 
also contend that the complaint shows that plaintiff voluntarily paid $1,125 as its share 
of the amount Finch demanded in settlement of his action. They cite cases holding 
that an insurer may contract for the exclusive right to settle claims against the 
insured and may exercise the right as it sees fit, subject only to the qualification that 
it must act in good faith; eases holding that where the insurer, in violation of its 
contract, refuses to assume the defense of an action brought against the insured, 
such an action as this may be maintained; and cases holding that, where the imsurer, 
having undertaken the defense, fails to conduct it with ordinary skill and prudence, 
it is chargeable with liability for the damages which result to the insured. 

Cases of the first class are New Orleans, etc., Co. v. Maryland Cas. Co, 114 
La. 154, 38 So. 89,6 L. R. A. (N. S.) 562; Wisconsin Zine Co. v. Fidelity & D. 
Co., 162 Wis. 39, 155 N. W. 1081, Ann. Cas. 1918C, 399. 

Cases in the second class are St. Louis, etc., Co. v. Maryland Cas. Co., 201 U. S. 
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173, 26 S. Ct. 400, 2 L. Ed. 712, and — Bros. v. Am. Fidelity Co., 120 Minn. 
157, 139 N. W. 355 ,44L.R. A. (N S.) 609. 

Cases in the third class are Attleboro Mfg. Co. v. Frankfort, etc., Ins. Co. 

(C. C. A.) 240 F. 573; Douglas v. United States F. & G. Co., 81 N. H. 371, 127 
A. 708. A note to United States Cas. Co. v. Johnston Drilling Co., 34 A. L. R. pp. 
750. 759, refers to and analyzes many additional cases. 

The fact that the Finch Case was settled before his right of action was ¢€s- 
tablished by judgment is not fatal to a recovery by plaintiff. The settlement is prima 
facie evidence of liability and the amount thereof. Butler Bros, v. American Fidelity 
Co., supra. When a settlement is made, in good faith, to avoid the chance of an 
adverse verdict for a larger sum, the general rule that "the damages must be ascer- 
tained by a trial is not applicable because a trial and judgment are merely the means 
by which the fact and amount of liability are determined, libility being imposed by 
law at the time of the accident. 


“A sum paid in the prudent settlement of a suit is paid under the compulsion of 
the suit as truly as if it were paid upon execution.” St. Louis, etc., Co. v. Maryland 
Cas. Co., supra. 

[2] Where, pursuant to the terms of the policy, the insurer takes charge of the 
defense and has the exclusive right to settle, it is possible to coerce the insured into 
contributing part of the sum required to effect a settlement in order to avoid the 
risk of a recovery in excess of the indemnity given by the policy. Good faith and 
fair dealing are correlative obligations, and the insurer owes to the insured somé 
duties in the matter of the settlement of claims covered by the policy (Brassil v. 
Maryland Cas. Co., 210 N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629) ; and, where 
the insured is clearly liable and the insurer refuses to make a settlement, thus pro- 
tecting the insured from a possible judgment for damages in excess of the amount 
of the insurance, the refusal must be made in good faith and upon reasonable grounds 
for the belief that the amount required to effect a settlement is excessive. We think 
this conclusion is in accord with the principles stated in the cases cited and that no 
injustice to the insurer will be done if they are adopted as guides to the courts. 


[3] Keeping these principles in mind, we examine the complaint in the light of 
the rule that,.when challenged by a demurrer, the pleading will be held sufficient if 
the facts alleged and those fairly inferable from the allegations give rise to a cause 
of action. First Nat. Bank v. Secur. Co., 120 Minn.. 105, 139 N. W. 296. 


It is a fair inference that there was no serious question about Finch’s right to 
recover substantial damages from the defendant. 


The suggestion that the allegation that Finch was injured under circumstances 
creating clear liability on the part of the plaintiff herein states a mere conclusion of 
law, has been considered. It would have been better pleading to have set forth the 
facts and circumstances attending the accident, but the rule that a complaint must 
allege facts, and not mere conclusions of law does not forbid the pleading of com- 
posite facts, including elements of both law and fact, as, for example, a general 
allegation that the defendant did an act negligently or carelessly. Clark v. C. M. & 
St. P. Ry. Co., 28 Minn. 69, 9 N. W. 75; Dunnell’s Digest, 7517. 


The alleged fact that competent attorneys were of the opinion that Finch had 
a good case and advised their clients to make the settlement, and the fact that de- 
fendant voluntarily contributed $3,625 and refused to pay more, and thus compelled 
plaintiff to contribute $1,125 are sufficient, in our opinion, to bring the case within 
the liberal rule of First Nat. Bank v. Corp. Secur. Co., supra, and to entitle plaintiff to 
have its claim for reimbursement determined on the ‘merits. 

Order reversed. 


GOUDIE er at. v. NATIONAL SURETY CO. (No. 15568.) 
(Kansas City Court of Appeals. Missouri. March 1, 1926. Rehearing Denied 
May 3, 1926.) 

288 Southwestern Reporter 369 
3. INSURANCE—PETITION, ALLEGING PERFORMANCE BY INSURED 

OF CONDITIONS OF BURGLARY POLICY AND DEMAND FOR PAY-. 
MENT OF LOSS, IMPLIEDLY ALLEGES POLICY TO BE IN EFFECT 
AT TIME OF LOSS. 
Petition on policy for butglary insurance, alleging performance by insured of all 
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conditions of policy and demanding payment for loss, impliedly alleges that policy 
was in effect at time of alleged loss. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


5. INSURANCE—PETITION ON: BURGLARY POLICY ALLEGING PER- 
FORMANCE OF CONDITIONS, DEMAND FOR PAYMENT, AND RE- 
ooo IMPLIES THAT AMOUNT OF LOSS WAS DUE AND PAY- 

_ Petition on burglary policy, alleging that insured performed all conditions of 
policy and demanded payment of loss, which was refused by insurer, implies that 
amount of loss was due and payable. 

(For other cases, see Insurance, Dec. Dig. § 629 [1]). 


8. INSURANCE—INSURED IS NOT REQUIRED TO MAINTAIN ANY 
SPECIAL SYSTEM OF BOOKKEEPING UNDER BURGLARY POLICY 
REQUIRING BOOKS TO BE KEPT TO ENABLE INSURER TO AC- 
CURATELY DETERMINE LOSS. 

Burglary policy requiring insured to keep boks and accounts to enable insurer 
to accurately determine loss need only be substantially complied with, and insured 
is not required to maintain any special system of bookkeeping. 

(For other cases, see Insurance, Dec. Dig. § 335 [3]). 


9. INSURANCE—BOOKS KEPT BY INSURED OPERATING READY-TO- 
WEAR ESTABLISHMENT HELD TO COMPLY WITH BURGLARY 
POLICY REQUIRING KEEPING OF BOOKS AND ACCOUNTS. 

That insured operating ready-to-wear establishment kept voucher register, check 
register, journal, general ledger, and invoice payable register, held sufficient com- 
pliance with burglary policy requiring keeping of books and accounts to enable insurer 
to accurately determine loss. 

(For other cases, see Insurance, Dec. Dig. § 335 [3]). 

10. INSURANCE—EVIDENCE AS TO KNOWLEDGE BY INSURED OF 
ADMISSION, ON PROOF OF LOSS UNDER BURGLARY POLICY, 
THAT NO BOOKS WERE KEPT, HELD FOR JURY. 

Evidence whether admission, on proofs of loss under burglary policy, that insured 
kept no books, was unauthorized and without knowledge of insured and not binding 
on him, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668 [14]). 

11. INSURANCE—EVIDENCE OF LOSS FROM MEMORY OF PERSONS 
IN CHARGE OF STOCK STOLEN HELD SUFFICIENT TO SHOW 
AMOUNT OF LOSS UNDER BURGLARY POLICY REQUIRING IN- 
SURED TO KEEP BOOKS AND FURNISH INVENTORY OF MER- 
CHANDISE STOLEN. 

Under burglary policy requiring proof of loss to contain inventory of merchandise 
stolen and requiring insured to keep books and accounts, evidence of loss from 
memory of persons in charge of departments of store, as to stock before and after 
burglary, held sufficient to show amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 665 [4]). 


12. INSURANCE—INFORMATION IN PROOF OF LOSS UNDER BUR- 
GLARY POLICY HELD NOT REQUIRED TO BE OBTAINED FROM 
BOOKS AND PAPERS KEPT BY INSURED. 

Information, in proof of loss under burglary policy requiring complete inventory 
of all merchandise stolen, was required to be obtained from books and papers kept 
by insured. 

(For other cases, see Insurance, Dec. Dig. § 542 [1]). 

13. INSURANCE—BURGLARY POLICY REQUIRING INSURED TO 
KEEP BOOKS AND ACCOUNTS DOES NOT REQUIRE PROOF OF 
LOSS TO BE MADE IN ANY PARTICULAR MANNER. 

Burglary policy requiring insured to keep books and accounts is to enable insurer 
to ascertain loss from independent investigation, but does not require that proofs 
of loss be made in any particular manner. 

(For other cases, see Insurance, Dec. Dig. § 542 [1]). 
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19. INSURANCE—INSTRUCTION, IN ACTION UNDER BURGLARY POL- 
ICY, ALLOWING RECOVERY UPON ORIGINAL COST PRICE, HELD 
NOT ERROR WHERE MARKET VALUE OF GOODS STOLEN WAS 
SAME AS PURCHASE PRICE. 

Where evidence showed that garments stolen from insured could have been sold 
at profit, the original cost and the actual market value were the same, and instruction 
allowing recovery based on original cost price was not error. 

(For other cases, see Insurance, Dec. Dig. § 669 [12]). 


21. INSURANCE—INSTRUCTION THAT SUCH BOOKS MUST BE KEPT 
UNDER BURGLARY POLICY AS TO ENABLE INSURER TO ACCUR- 
ATELY DETERMINE LOSS HELD PROPERLY AMENDED TO READ 
“BY PERSONS OF ORDINARY INTELLIGENCE AND ACCUSTOMED 
TO ACCOUNTS WITH REASONABLE ACCURACY.” 

Instruction requiring that books and accounts be kept by insured under burglary 
policy must be such as to enable insurer to accurately determine loss held properly 
amended, by changing word accurately to “by person of ordinary intelligence and 
accustomed to accounts with reasonable accuracy.” 

(For other cases, see Insurance, Dec. Dig. § 669 [4]). 


22. INSURANCE—LOSS SUSTAINED BY DAMAGE CAUSED TO CASH 
REGISTER AND BRICK WALL HELD NOT RECOVERABLE UNDER 
BURGLARY POLICY. 

Damage to cash register and repair to brick wall held not proper items for 
recovery in action under burglary policy. 

(For other cases, see Insurance, Dec. Dig. § 425). 

Appeal from Circuit Court, Jackson County; E. C. Meservey, Special Judge. 


Suit by George A. Goudie and others, doing business as Goudi Bros., a copart- 
nership, against the National Surety Company. Judgment for plaintiffs, and defendant 
appeals. Affirmed on condition that remittitur be entered; otherwise reversed and 
remanded. f 

peer, Jost & Sebree and William Paul Pinkerton, all of Kansas City, for 
appellant. . 

Lathrop, Morrow, Fox & Moore, George J. Mersereau, and Richard S. Righter, 
all of Kansas City, for respondents. 

BLanp, J. This is a suit on a policy of burglary insurance. There was a verdict 
and peu in favor of plaintiffs in the sum of $5,292.89, and defendant has 
appealed. 

The facts show that plaintiffs, who are brothers, were engaged in the business 
of retailing merchandise in Kansas City, Mo.; that between the time their store was 
closed on December 31, 1922, and the morning of January 2, 1923, it was burglarized, 
resulting in the loss of a portion of their stock. Proof of loss was made, but de- 
fendant, without assigning any reason therefor, refused to pay the loss, and this suit 
was brought. After the argument upon the motion for a new trial and in arrest 
of judgment, the court, before taking any action thereon and over the objection of 
defendant, permitted plaintiffs to amend their petition in three respects: First, by 
inserting an allegation that the policy was in full force and effect at all times 
mentioned in the petition; second, that the actual cash value of the property claimed 
to have been lost was $4,840.45; and, third, “that the amount of said loss is now due 
and payable.” This action of the court is now complained of. 


[1, 2] The petition was not attacked in any manner prior to the trial. At the 
opening of the trial defendant objected to the introduction of any testimony upon 
the alleged ground that the petition failed to state a cause of action, a method of 
attacking a petition not looked upon with favor; the court asked counsel for de- 
fendant to state the ground of his objection, which he refused to do at that time. 
No objection was made to the proof of these matters at the trial on the ground that 
they were not pleaded. While a plaintiff is not permitted to amend his petition at 
the end of the trial in order to conform the allegations of the petition to the evidence, 
if the petition wholly fails to state any cause of action (Swift v. Ins. Co., 202 Mo, 
App. 419, 217 S. W. 1003; Id., 279 Mo. 606, 216 S. W. 935), yet he may amend 
it if he so desires if it states a cause of action merely in a defective manner. A 
petition attacked as was the one in this case must be liberally construed, and it will 


not be held fatally defective for mere imperfections in it. Messerli v. Bantrup (Mo. 
App.) 216 S. W. 825. 
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[3] We’ think that the original petition by intendment alleged that the policy 
was in force at the time of the loss, although it does not expressly so state. The 
petition alleged the issuance of the policy for value received on November 24, 1921, 
it set out the terms of the policy on which recovery was predicated, and pleaded that 
plaintiffs suffered the burglary under the conditions mentioned in the policy, and that 
a large amount of the merchandise had been stolen and not revovered. The petition 
then averred that plaintiffs duly performed all of the conditions of the policy on their 
part to be performed, and that they had demanded payment of the amount of the loss 
but that defendant vexatiously refused on January 10, 1923, and ever since had 
refused, to pay plaintiffs for said loss or any part thereof. The petition prayed judg- 
ment for $4,840.45 with interest, penalty, and attorneys’ fees. We think that it 
must be implied from these allegations that the policy was in effect at the time of the 
alleged loss. Tebleau v. Ridge, 261 Mo. 547, 170 S. W. 871, L. R. A. 1915C, 367; 
Kern v. United Rys. Co., 214 Mo. 232, 259 S. W. 821; Makos v. Accident Ins. Co. 
(Mo. App.) 234 S. W. 369. 

[4] As to the allegation in reference to the amount of the loss, the petition, before 
trial, alleged that plaintiff suffered “a great direct loss” of merchandise, etc., by rea- 
son of the burglary, describing the same, and that a large quantity of the merchandise 
belonging to plaintiffs was removed and stolen, and then alleged that plaintiffs 
demanded “payment of the amount of the loss” and that defendant refused to pay 
the same, and prayed for judgment in the sum of $4,840.45, with interest. We need 
not say whether these allegations are sufficient to constitute an averment, by intend- 
ment, that the value of the property stolen was $4,840.45, because, if they are not, 
the petition was cured in this respect. The answer contained the following: 

“* * * Tf plaintiffs have sustained and suffered any loss payable under said policy 
and contract (which allegation and averment in the petition defendant expressly 
denies), the amount of their claim and demand is excessive and unwarranted, in that 
a greater amount was and is demanded by the plaintiffs of defendant on account of 
said alleged loss than any amount to which the plaintiff can be entitled under and 
by virtue of said provisions and stipulations.” 

Under the doctrine of express aider, this allegation in the answer cured any 
failure, if any, on the part of plaintiff to allege the value of the goods lost. Gilsey 
v. Gilsey, 195 Mo. App. 407, 193 S. W. 858, and cases therein cited. 

[5] As to the failure of the petition before trial to allege that the amount of the 
loss was due and payable, it averred that— 

“Plaintiffs further state that they have duly performed all of the terms and con- 
ditions of the said policy on their part to be performed and have demanded payment 
of the amount of the said loss, but that defendant on January 10, 1922, vexatiously 
refused and has ever since refused to pay plaintiffs for the said loss or any part 
thereof.” : : 

(The allegation of the date upon which the refusal to pay occurred is palpably a 
clerical error; it is evident that January 10, 1923, was intended.) The inference to be 
drawn from this and the other allegations is that the amount of the loss was due 
and payable. * 

“It is essential for plaintiff, in his pleading, to bring the case within the terms 
of the policy by alleging a loss from the happening of the event or peril insured 
against, and that the amount sued for is due and payable, or has not been paid, by 
the company.” 33 Cyc. p. 87. 

[6. 7] The statute, section 1274, R. S. 1919, is to be liberally construed, and much 
discretion is allowed the trial court in permitting the amendments mentioned therein. 
State ex rel. v. Bourne, 151 Mo. App. 104, 118, 119, 131 S. W. 896. While the petition 
as originally drawn failed to allege directly the matters afterwards inserted into it and 
was defective for this reason, it did allege all such matters, not cured by the answer, 
by intendment, and therefore needed no amendment after trial. We cannot hold that 
the court erred in permitting the amendments. 

The policy contained the following provision: 

“The company shall not*be liable * * * unless books and accounts are kept by 
the assured or kept in such manner that the exact amount of the loss can be accurately 
determined therefrom by the company.” (Italics ours.) : : 

It is insisted that this provision of the policy was not complied with. The 
facts in this connection show that plaintiffs were conducting a ladies’ ready-to-wear 
and gents’ furnishing goods establishment; that the business was not a large one, the 
total value of the stock being about $30,000; that they had employed a manager and 
six or eight salesladies. Plaintiff had taken a general inventory of the stock in Jan- 
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uary, 1922. They did a cash business and used a cash register. When making a sale 
the sales clerk would make out in duplicate a slip showing the item sold, the price 
and the amount received, and the date of sale. The original of these slips was re- 
tained and the other given to the customer. They checked the sale slips against the 
cash register, whereupon they put the cash register slip around the sale slips and 
tied them in a bundle and afterwards audited them. Large pieces of merchandise, 
such as dresses, coats, etc., were marked with stock tickets, which carried the stock 
number and selling price of the article ; the stock number being taken from the original 
invoices which were preserved in the store. These invoices showed the selling price, 
cost price, and stock number of the garments. After the sale the stock number was 
presented by the saleswoman at the desk with the sales slip, and they were kept as 
a permanent record with a notation by the sales clerk of the sale price of the garment. 
These records were turned over to the bookkeeper, where they were entered on the 
books, and the books were balanced once a year. 

The books consisted of a voucher register, check register, journal, general ledger, 
and invoice payable register. The books were personally checked by the bookkeeper 
once every month. The voucher register recorded the invoices, the amount thereof, 
and covered ‘all purchases and miscellaneous expense items.” Each invoice number 
conformed to its voucher number in the voucher register. The journal and ledger 
were a similar kind to those ordinarily kept by merchants. The bookkeeper testified: 

“In this invoice payable register we would post to the credit of each person from 
whom we purchased. The invoices that would come from the voucher register on the 
debit side we would post the check entries where we paid the invoices.” 

In addition to this, plaintiffs kept a file of the invoices and a file covering the 
sales tickets for each day, and the total of the sales tickets was put into the sales 
record—‘“the cash receive register we call it.’ After the sales tickets are entered 
upon this register, they are filed away. Plaintiffs did not keep a “perpetual inventory,” 
that is, an inventory taken at the end of each day’s business, for the reason that the 
business did not justify the employment of two or three extra persons that would be 
required to keep such an inventory. The bookkeeper testified to the effect that by the 
use of the inventory and the sales slips, the invoices, and the books kept by plaintiffs, 
the amount of goods on hand could be determined at any time. 

[8] Plaintiffs were not required to maintain any special system of bookkeeping; 
no specified books or accounts were required. This provision of the policy must 
be given a reasonable interpretation; only substantial compliance therewith was re- 
quired. Books and accounts kept, “* * * whether invoices, bills, receipts, inventories, 
or any other kind of documents, should make possible upon examination b ythe defend- 
ant a definitely intelligible showing of the loss sustained. It was provided that the 
actual determination be made ‘therefrom,’ namely, the books and accounts. In other 
words, the insurance company was not forced to rely on the statements of the 
plaintiffs or of any other person for the amount of the loss, nor was it forced to rely 
on their recollection, knowledge, or memory of the stock, but could examine the 
books and accounts.” Harris v. General Acc. F. & L. Assur. Corp. (Sup.) 187 
N. Y. S. 291, 293; 9 C. J. 1098. 

{9] We think there was evidence that plaintiffs kept such books and accounts 
as to comply with the provision of the policy in question. See Home Ins. Co. v. 
Flewellen (Tex. Civ. App.) 221 S. W. 630; Burnett v. Amer. Central Ins. Co., 68 
Mo. App. 343; Carp v. National Assur. Co. (Mo. App.) 99 S. W. 523; Carp. v. 
Queen Ins. Co., 116 Mo. App. 528, 92 S. W. 1137. 

Every opportunity was given defendant to examine the books and accounts that 
plaintiffs kept, and this was taken advantage of by the defendant. While the books 
and accounts were not produced at the trial, no request was made of plaintiffs to have 
them there, and there was no evidence on the part of defendant that they did not con- 
tain all that was necessary in order for the defendant to obtain the information 
it desired when it examined them. Defendant stood upon its demurrer and intro- 
duced no testimony. 

{10] At the bottom of the “Schedule of Articles Stolen,” which was made a part 
of the proof of loss, appears the following: 

“We do not keep books or records by which this loss can be accurately determined. 
We arrived at the amount of loss-by empty hosiery boxes thrown on floor by burglars, 
empty hangers of dresses stolen, and the knowledge of our sales girls as to their stock 
on hand just before loss.” 

It is claimed that this alleged admission on the part of plaintiffs that they did 
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not keep books or records by which the loss could be accurately determined, being a 
part of the proof of loss, was an admission against interest, and unless explained is 
binding upon plaintiffs. We think that this was explained. The plaintiffs were three 
in number and were conducting the business as partners. Plaintiff Charles R. Goudie 
testified that he looked after the business and his other brothers had nothing to do 
with the management of it; that this part of the proof of loss was not in his hand- 
writing, and he did not recognize it as the handwriting of any one that he knew. 
Jordon, the manager, gave similar testimony. It is not probable that it would have 
been written by either of the other plaintiffs, as they were not actively engaged in 
conducting the business, and it is reasonable to suppose that this plaintiff would know 
their handwriting when he saw it. 

This plaintiff (Charles R. Goudie) made the proof of loss and delivered it to 
the insurance company. The record shows that this witness testified, “I made that 
affidavit and delivered it to the insurance company.” He said that he did not remem- 
ber this writing being upon the proof of loss at the time he signed and swore to it. 
In addition to this, from an examination of the record we may assume that this 
plaintiff signed and swore to the proof of loss and delivered the same all at one and 
the same time. So we are unable to say from the record, as defendant would have 
us, that while it may be that this writing was placed upon the proof of loss by some 
unauthorized person, yet it was on it, and known to be there by said plaintiff when 
it was delivered to the defendant by him. .The inference to be drawn from his testi- 
mony is that he did not know it was there at the time in question. Neither is there 
anything in the contention that when plaintiffs introduced in evidence the proof of 
loss they introduced the whole paper unconditionally The record shows to the con- 
trary. The explanation made of the controverted portion of the proof of loss was 
for the jury. Defendant, of course, introduced no evidence upon the subject. 

[11] It is insisted by the defendant that the court committed error in permitting 
plaintiffs, over its objection, to prove the loss by other than the books and records 
that the policy provided that plaintiffs should keep; that in any event the amount of 

the loss could not be proved by facts resting entirely upon the memory of witnesses, 

and that the court erred in permitting witnesses to show the amount of the loss in this 
way; that the proof of loss was not made by plaintiffs from such books, and that it is 
therefore insufficient. No attempt was made by plaintiffs to show the amount of the 
loss by the introduction in evidence of the books and accounts kept by them that we 
have mentioned, and, in fact, such books and accounts were not produced at the 
trial. Aside from the stock out of which the current sales were made, plaintiff 
had a reserve stock in the store, and it seems that thefts were made from both stocks. 
It was the intention of plaintiffs to begin their annual inventory of the stock on 
January 2, 1923, and they had prepared for this by getting the articles together, and 
the boxes containing the articles were “all ranged up according to numbers and colors, 
ready for the inventory to be taken.” 


An inventory was taken after the loss by the manager and certain of the sales- 
ladies and a list of the articles missing was compiled. The proof of loss was made 
from this. On the second floor where the ladies’ dresses and coats were kept, they 
found, the next business morning after the robbery, empty hangers to the number 
of about 100, which they knew had coats and dresses on them when the store was 
closed for business on the night of December 31st. On the main floor empty boxes 
which had contained gloves, hosiery, lingerie, and the like were found littered about. 
Salesladies testified that they handled the stock every day and were well acquainted 
with it and were able to testify from memory to approximately what was missing. 
Like testimony was given by the manager who personally had charge of the men’s 
furnishing goods department. The reserve stock had been straightened up ready for 
the inventory, and there were empty boxes on the floor and open spaces on the 
shelving where articles had been taken out. “By noting the character of the boxes, 
the lot number of the boxes on the end of each box that indicated just what” was 
kept in it, and from the invoices, “you found out just the price and everything of 
the hosiery that was in that box.” Each person who had charge of a particular 
stock testified that the list of goods shown in the proof of loss to have been stolen, 
having reference to his department, was correct. There was no objection to proving 
the loss by referring to the proof of loss in this manner. In this way all of the items 
contained in the proof of loss were shown to have been stolen. 

[12, 13] We think there was sufficient evidence to show the amount of the loss. 
The policy provides that the proof of loss shall contain “a complete inventory of 
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all merchandise stolen or damaged, stating the original cost, the actual cash value 
thereof at the time of the loss, and the amount of loss thereon,” but does not provide 
that the information to be shown in the proof of loss should be obtained from the 
books and papers to be kept. The clause under consideration states that the books 
and accounts are to be kept so that the amount of the loss can be accurately determined 
therefrom by the company. This provision of the policy is for the purpose of enabling 
the company to ascertain the amount of the loss by an independent investigation, in 
which it will not be required to rely upon the recollection, knowledge,. or memory of 
the stock by insured or others. It does not purport to provide from what the proof 
of loss should be made by the insured, or in what manner the loss should be proved 
in court in case of a lawsuit, and we are not called upon to decide whether, if it had 
contained a provision affecting the manner of proof at a trial, it would have been a 
valid one. We are not authorized to read into the policy a provision not to be found 
therein. 


Defendant cites a number of cases which it claims hold that the loss must be 
proved in court by the books and accounts provided for in the policy, but upon 
examination of them we find that they merely hold that there must be kept such 
books and accounts that the company can ascertain the amount of the loss therefrom 
without the assistance of the recollection of individuals. There is only one case cited 
by defendant that contains language that would indicate that the court meant to say 
that the loss should be proved in court in the manner suggested by the defendant, and 
that is the case of Garten v. General Acc., F. & L. Assur. Corp., 206 App. Div. 154, 
200 N. Y. S. 546, 547. It appears that what the court said in reference to the verdict 
being required to be based upon the books that were required to be kept under the 
terms of the policy was obiter dicta. If what the court said in that case, in reference 
to the matter now under discussion, is to be construed as defendant now insists, we 
refused to follow it. 


[14] It is insisted that plaintiff’s instruction No. 1 is erroneous. The instruction 
has the jury find the fact of the burglary, the manner in which it was committed, 
and the taking of the goods and merchandise from the building, and then states: 

“* * * Tf you further find and believe from the evidence that plaintiffs have sub- 
stantially performed all of the terms and conditions of the policy and contract of in- 
surance shown in evidence, required by said contract to be performed by plaintiffs, if 
so, and that proof of loss was furnished to defendant within 90 days from the date 
of discovery of such loss or damage in the manner required by said policy, if so, 
and that such proof of loss or damage contained a true and correct list of all mer- 
chandise known to plaintiffs to have been so stolerr or damaged, if so, and that the 
value of said merchandise shown in such proof of loss was the original cost and the 
actual cash value of said merchandise as shown in evidence, if you so find.” 


It then tells them that if they find that the goods had not been recovered, and that 
those shown in evidence to have been stolen were the same as contained in the list 
and schedule appended to the proof of loss, their verdict should be for plaintiffs, 
unless “you find and believe from the evidence that books and accounts were not 
kept by plaintiffs in such manner that a person of ordinary intelligence and accus- 
tomed to accounts could accurately determine the loss claimed.” 

[15] It is first insisted that the instruction is erroneous because it submits gen- 
erally the performance of the conditions of the policy, in other words, a question of 
law; that there was no requirement that the jury find that plaintiffs were the owners of 
the property at the time of the alleged loss; and that the policy was in force and 
effect at that time. We think that the instruction submits to the jury all that was 
required to be found by them, even if the general clause, that they should find that 
all the terms and conditions of the policy had been substantially complied with, be 
ignored. There was no contention at the trial that plaintiffs were not the owners 
of the property at the time of the loss, or that the policy was not in force and effect 
at that time. While it is true that plaintiff’s testimony, although not contradicted, is a 
question for the jury to believe or disbelieve, from an examination of this record, 
including the answer and defendant’s instructions, we can come to no other conclusion 
but that these matters were not controverted, but, on the other hand, appear to have 
been admitted and were not issues in the case. The answer raised but two issues that 
are not relied upon: First, that the’ proof of loss was not made in the manner 
required by the policy; and, second, that the books and accounts were not kept as 
required by it. 
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[16, 17] The instruction does not assume that the amount of merchandise was 
known to plaintiffs, but a fair construction of it shows that it tells the jury, in 
effect, that if the items set out in the proof of loss were known to plaintiffs to have 
been stolen, and if the other facts were found to be true, their verdict should be 
for the plaintiffs. A mere reading of the last clause of the instruction shows that it 
does not assume that plaintiffs kept books and accounts as required by the policy. 

[18] It is claimed that the instruction leaves it'to the jury to say whether the 
proof of loss furnished by plaintiff was “in the manner required by said policy.” We 
assume, from what defendant says in this connection, that it is insisting that this was 
submitting a question of law to the jury; but it is not definitely pointed out in what 
manner a question of law is thereby submitted. The instruction seems to have 
directly submitted everything necessary in connection with the proof of loss that was 
in issue. Of course, we have already held that it was unnecessary for the proof of 
loss to be made up from the books and accounts that were required to be kept. There 
was evidence that the books and accounts kept complied with the terms of the policy, 
although they were not produced at the trial. We think that the instruction covered 
all the facts that were in issue. 


[19] It is insisted that the instruction allowed a recovery based upon the “original 
cost price,” which is not the correct basis of value of the goods. In this connection 
the undisputed evidence shows that the market value of the goods was the purchase 
price. Charles R. Goudie testified that the purchase price was not necessarily the 
market price because goods might deteriorate in value after their purchase, but this 
would be because of their not being seasonable goods; that is, goods on hand that 
were not salable at the particular season. The witness testified that the garments 
stolen were the cream of his stock, and that all of the stolen goods were seasonable 
and could be sold at a profit. It therefore appears that the original cost and the actual 
market value of the merchandise were the same. 


[20] There was no error in the refusal of defendant’s instructions. Defendant's 
instructions C and D were upon defendant’s theory that the loss could only be proved 
in court by the books and accounts that were to be kept, and its instructions E and F 
wereon the theory that the loss could not be so proved by the memory ‘of witnesses. 
Defendant’s instruction A was given in substantially the same form as requested, 
except that the court, instead of having it tell the jury that the amount of goods stolen 
and the value thereof must be determined “accurately,” told the jury that it must be 
determined “with reasonable accuracy.” The amendment was not improper. 


[21] Defendant’s instruction B sought to tell the jury that the books and accounts 
to be kept must be such that the loss could “be accurately determined” therefrom. 
The court amended this by changing the word “accurately” to “by a person of:ordinary 
intelligence and accustomed to accounts with reasonable accuracy.” The amendment 
was not improper. Burnett v.-Amer. Central Ins. Co., supra, loc. cit. 346, 347. 


[22] However, the contention the verdict is excessive is well taken. Plaintiffs’ 
instruction No. 2 permitted the jury to allow plaintiffs as much as $4,840.45. The 
schedule attached to the proof of loss, which the evidence shows was the amount 
of plaintiffs’ loss, shows that all the items of the loss totaled the sum mentioned in 
the instruction; but there were two items, to wit, damage to the cash register and 
repair of the brick wall, that were not covered by the policy. These items amount 
to $57.70. 

ef plaintiff will within 10 days remit the sum of $57.70 from the amount of the 
judgment, the judgment will be affirmed; otherwise it will be reversed and the cause 
remanded. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


RAIKEN v. COMMERCIAL CASUALTY INS. CO. er at. (No. 428.) 
(Supreme Court of New Jersey. Dec. 23, 1926.) , 
135 Atlantic Reporter 479. 

1. INSURANCE—WHERE POLICY ASSIGNED WAS SURRENDERED 
TO COMPANY WITHOUT COMPANY’S CONSENT TO ASSIGN- 
MENT, AND NEW POLICY ISSUED TO PURPORTED ASSIGNEE, 
ASSIGNMENT HELD INVALID. 

Where vendor attempted to assign liability insurance to purchaser, failure to 
transfer policy to assignee or to have assignment approved by company as required 
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by policy rendered attempted assignment ineffective and limited assignee’s rights to 
new policy issued; assigned policy being surrendered and canceled. 


(For other cases, see Insurance, Dec. Dig. § 207[1].) 


2. INSURANCE—INSURED COULD NOT RECOVER AGAINST INSURER 
WHO, FOLLOWING POLICY, SENT NOTICE OF CANCELLATION 
TO ADDRESS GIVEN THEREIN, THOUGH INSURED CLAIMED 
INSURER KNEW CORRECT ADDRESS 


Where insurer gave notice of cancellation for nonpayment of premium to ad- 
dress of insured as contained in policy, insurer was relieved from liability, where 
policy provided notice mailed to address stated therein should be sufficient, though 
insured, who never received notice, claimed company had notice of correct address. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


3. XINSURANCE—ON FAILURE TO NOTIFY COMPANY OF INCORRECT 
ADDRESS ON POLICY OR TO REFUSE. POLICY, INSURED COULD 
NOT ASSERT NOTICE OF CANCELLATION SENT TO SUCH AD- 
DRESS WAS INSUFFICIENT. 

Insured, who did not, on receipt of policy, notify company of incorrect address 
contained therein, or refuse to accept policy in such condition, held bound by notice 
of cancellation sent to address contained in policy, where sent in accordance with 
terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 

Appeal from First District Court of Newark. 

Action by Bessie Raiken against the Commercial Casualty Insurance Company 
and others. Judgment for plaintiff against the Commercial Casualty Insurance Com- 
pany, and it appeals. Reversed. 

Argued May term, 1926, before Kalisch, Katzenbach, and Lloyd, JJ. 

Raymond E. Taylor, of Newark, for appellant. 

Philip J. Schotland, of Newark, for appellee. 

David Litwin, of Newark, for defendants Wolf Bratter and others. 


Lioyp, J. The Commercial Casualty Insurance Company appeals from a judg- 
ment rendered against it in the First district court of Newark. The action was in- 
stituted by Bessie Raiken, the owner of No. 18 and No. 20 Broad street, Newark, 
against the insurance company, and Wolf Bratter and Anna Bratter and Isadore 
Feldman and Zlotta Feldman, to recover for a loss sustained by reason of a judg- 
ment obtained against her by Alberta Hockenbury, a tenant of the premises, for per- 
sonal injuries, and which was covered by a liability insurance policy if the policy 
at the time of the accident was in force. There was a nonsuit in the court below 
as tothe individual defendants and a judgment for the plaintiff against the insurance 
company. 

The evidence in the case produced by the plaintiff establishes that she purchased 
the property in question on or about September 5, 1923, from the owners, Bratters 
and Feldmans. She paid the vendors $13.95 as the unearned premium on a liability 
policy ee by the appellant dated August 17, 1923, and the vendors agreed to as- 
sign the policy to her. The assignment was ‘made, but was not approved by the 
company, and the policy was never transferred to the plaintiff, but, having been sent 
to the insurance company, was canceled by it and a new one issued to the plaintiff 
covering the same period as the policy issued to the Bratters and Feldmans. The 
premium on neither of these policies was ever paid. 

Among the provisions of the new policy issued to the plaintiff was one to the 

effect that the policy could be— 
“canceled at any time by either of the parties upon written notice to the other party 
stating when thereafter cancellation shall be effective. The date of cancellation 
shall then be the end of the policy period. * * * Notice of cancellation mailed 
to the address of the assured stated in said warranties shall be a sufficient notice.” 

Among the “said warranties” was: 

“No. 1. Name of assured: Bessie Raiken. P. O. address: 719 S. 11th street, 
Newark, Essex county, New Jersey.” 

It appeared from the plaintiff’s own proofs that the insurance company, on the 
24th of November, 1923, caused a stamped and addressed envelope duly sealed to be 
mailed to Bessie Raiken, at the address named in the policy. In the envelope was 
inclosed a notice of cancellation of the policy for the nonpayment of premium, and 
demanding the premium already earned of $4.07. Mrs. Raiken did not live at No. 
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719 South Eleventh street, and the notice never reached her, but was returned to the 
insurance company. At the conclusion of the plaintiff’s case a motion was made for 
a nonsuit on the ground, in substance, that the policy was not in force at the time 
of the injuries sustained by Mrs. Hockenbury. 


[1-4] One of the provisions of the policy was that no assignment should be 
valid unless the written consent of the company be indorsed thereon, signed by its 
president, vice president, secretary, or terasurer. No such consent was ever given, 
and we think it is clear that, without that consent the mere assignment of the grantors 
or a request to the insurance company to transfer the policy to the plaintiff would be 
of no validity. Therefore the rights of the plaintiff, whatever they may have been, 
must rest upon the second and substituted policy issued to her. By its terms, can- 
cellation would become effective when a communication was sent in the manner and 
to the address as contained in the warranty. The plaintiff’s own evidence discloses 
that such notice was duly sent to the address stated in the policy. This was at- 
tempted to be overcome by proof on behalf of the plaintiff that the company had been 
notified before issuing the policy to the plaintiff of the correct address of Mrs. Rai- 
ken, and that they failed to incorporate in it the insurance contract. We must deal 
with the policy as it is written and not as the plaintiff would have it modified. A 
court of law is powerless to give force to the contracts of parties except as they 
appear in the writings themselves. The plaintiff was bound by the policy as it was 
written unless on its receipt she promptly examined it and notified the company of 
the incorrect address and refused to accept it. Crescent Ring Co. v. Travelers’ In- 
demnity Co. (N. J. Err. & App.) 132 A. 106. Whether the policy could have been 
reformed to incorporate the true address (as plaintiff contends it should have been) 
in a court of equity, is beside the point. She must stand upon her rights as they 
are made in her contract. 


The judgment is reversed. 





Misc. ] Smelker et al. v. Scott 


MISCELLANEOUS 
SMELKER et al. v. SCOTT, Ins. Com’r. 
848—4569 


He (No. ) 

(Commission of Appeals of Texas, Section A. Dec. 8, 1926.) 
288 Southwestern Reporter 801. 

1. INSURANCE—NONRESIDENT INSURANCE CORPORATION IS NOT 
PROHIBITED FROM PAYING COMPENSATION TO NONRESIDENT 
AGENT ISSUING POLICY ON TEXAS PROPERTY THROUGH RE- 
GULARLY LICENSED TEXAS AGENT (Rev. St. 1925, arts. 5058, 5060). 
Rev. St. 1911, arts. 4963, 4965 (Rev. St. 1925, arts. 5058, 5060), does not prohibit 

foreign insurance corporation licensed to do business in Texas from paying com- 

pensation in another state to nonresident agent under contract made outside of 


Texas for insurance issued through regularly commissioned and licensed Texas 
agent. 


(For other cases, see Insurance, Dec. Dig. § 22.) 


2. INSURANCE—STATUTE, IF FORBIDDING FOREIGN INSURANCE 
CORPORATION TO PAY NONRESIDENT AGENT AT RESIDENCE 
UNDER FOREIGN-MADE CONTRACT, WOULD DENY DUE PRO- 
CESS (Rev. St. 1925, arts. 5058, 5060; Const. U. S. Amend. 14). 

Rev. St. 1911, arts. 4963, 4965 (Rev. St. 1925, arts. 5058, 5060), prohibiting in- 
surance companies from allowing nonresidents to issue policies on property in state 
except through licensed agents in state, cannot be construed to prohibit payment of 
compensation in another state by nonresident corporation to nonresident under con- 


tract a outside state, since to do so would render it violative under Const. U. S. 
Amend. 14. 


(For other cases, see Insurance, Dec. Dig. § 4.) 


Error to Court of Civil Appeals of Third Supreme Judicial District. 

Suit by T. V. Smelker and others against John M. Scott, Commissioner of In- 
surance. Judgment of district court granting an injunction was reversed and ren- 
dered by Court of Civil Appeals (280 S. W. 297), and plaintiffs bring error. Judg- 
ment of Court of Civil Appeals reversed, and that of district court affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiffs in error. 

_ Dan Moody, Atty. Gen., and R. B. Cousins, Jr., Asst. Atty. Gen., for defendant 
in error. 

Nickes, J. A judgment restraining the commissioner from enforcing an order 
made by him and affecting plaintiffs in error and others similiarly situated was _re- 
versed, and a judgment was rendered against them by the honorable Court of Civil 
Appeals. 280 S. W. 297. Writ of error was allowed upon assignments presenting 
alleged error in the construction given articles 4963 and 4965, R. S. 1911 (articles 
5058 and 5060, R. S. 1925), and, alternatively, asserting unconstitutionality for these’ 
statutes so construed. For a more complete statement of the case, we make refer- 
ence to the opinion of the Court of Civil Appeals. 

[1] We are unable to agree to the interpretation given to the statutes by the hon- 
orable Court of Civil Appeals. According to its literalism, article 4963 does no 
more than undertake to prohibit a corporation “legally authorized to do business in 
this state” from permitting a nonresident agent “to issue, or cause to be issued, to sign 
or countersign, or to deliver or cause to be delivered” a policy of insurance upon 
property located in Texas (except common carrier property) unless the issuance, de- 
livery, etc., to be effected “through regularly commissioned and licensed” resident 
agents. There is here, it will be noted, no direct reference to the matter of the fee, 
commission, or other compensation to be paid to or contracted for the nonresident 
agent who acts within the impliedly permitted range: and certainly there is no ex- 
pressed prohibition against payment of compensation to the nonresident agent who 
may “issue or cause fo be issued” or “deliver or cause to be delivered,” etc., such 
policy “through a regularly commissioned and licensed” Texas agent. | 

So in article 4965 there is an absence of such a reference or prohibition. The 
terms of the statute, so far at least as the terms are expressed, are directed against 
Texas agents (“licensed by the commissioner”) and not against foreign insurance 
corporations having permits to do business in the state. .What is there prohibited 
may be thus stated: A Texas agent must not “directly or indirectly” pay “any com- 
mission, brokerage or other valuable consideration on account of any policy or 
policies covering property * * * in the state of Texas” to any nonresident (or 
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to any resident who is not “duly licensed by the commissioner * * * asa fire in- 
surance agent”). It is plain, we think, that compensation paid in another state 
by a nonresident agent under a contract made outside of Texas is not within the sub- 
ject-matter of the statute’s inhibitive words. 

[2] Yet in the language of the two articles must be found whatever warrant 
there is for the commissioner’s order. And, notwithstanding the absence of direct 
prohibitions against the foreign companies themselves in that language the order 
runs against them and decrees that payment by them of compensation to nonresidents 
of Texas for the services performed outside of Texas is forbidden upon penalty, 
declared therein, of having the, licenses of the guilty parties, including the corpora- 
tions “revoked,” etc. If the statutes did contain grant of authority for the order, 
it seems to us they would operate extra-territorially and thus plainly in violation of 
the Fourteenth Amendment. Fidelity & Deposit Company of Maryland v. Tafeya 
et al., 270 U. S. 426, 46 Supp. Ct. 331, 70 L. Ed—. In the case cited a New Mexico 
statute, in which was embodied in expressed terms, it seems to us, the meaning which 
through implication the Court of Civil Appeals gave to articles 4963 and 4965, and 
which is sought to be carried into effect in the commissioner’s order, was held to be 
inoperative. We cannot attribute to the Legislature the purpose to do an unconsti- 
tutional thing in the absence of terms employed by it plainly evidencing that intent; 
hence, we cannot by implication write into the statutes in question a meaning which 
is not expressed, but which would be essential to an attempted grant of authority 
for the order. Because these statutes do not prohibit the things forbidden by the 
commissioner, and because of the outstanding threats evidenced by the order, we 
hold the trial court’s judgment to be correct. 

Accordingly, we recommend reversal of the judgment of the Court of Civil 
Appeals and affirmance of that of the district court. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and that of 
the district court affirmed. 


NEW YORK LIFE INS. CO. v STATE. 
(Supreme Court of Wisconsin. Dec. 7, 1926.) 
211 Northwestern Reporter 288. 

1. INSURANCE—AS TO FOREIGN INSURANCE COMPANIES, STATE 
MAY IMPOSE RESTRICTIONS, INCLUDING PAYMENT OF LICENSE 
FEE. 

State may refuse to permit foreign insurance companies to transact business or 
may impose such restrictions or conditions as it sees fit, including payment of license 
fee which may be fixed or based on percentage of premiums or determined by re- 
taliatory statutes. 

(For other cases, see, Insurance, Dec. Dig. § 20.) 

2. INSURANCE—BY EXPRESS TERMS OF STATUTE, MEASURE OF 
TAX ON FOREIGN INSURANCE COMPANIES, IS AMOUNT RE- 
QUIRED BY TAX DEPARTMENT OF THEIR HOME STATE ON WIS- 
CONSIN COMPANIES (ST. 1919 § 1211—30.) 

(For other cases, see Insurance, Dec. Dig. § 19.) 

St. 1919, § 1211—36, requiring foreign insurance companies to pay some license 
fee as fixed by home state for Wisconsin companies, by its express terms makes 
measure of license fee the requirements of the tax department of home state, so that 
payment of license larger than law of home state required is no ground for re- 
covery, where such arhount was required by the tax department of such state. 

INSURANCE—FOREIGN INSURANCE COMPANY, REQUIRED TO 

PAY SAME LICENSE FEE AS IMPOSED BY TAX DEPARTMENT 

OF HOME STATE ON WISCONSIN COMPANIES, HELD NOT DE- 

PRIVED OF PROPERTY WITHOUT DUE PROCESS, THOUGH SUCH 

TAX DEPARTMENT EXACT ILLEGAL AMOUNT (ST. 1917, § 51.33). 

’ Under St. 1917, § 51.33, requiring foreign insurance company to pay license fee 
of same amount as imposed by tax department of its home state on Wisconsin com- 
panies, a payment of fee equal to that imposed by tax department of home state 
held not deprivation of property without due process of law, though home state tax 
department were requiring an illegal amount. 


(For other cases, see Insurance, Dec. Dig. § 19.) 





Misc. ] New York Life Ins. Co. v. State 545 


Eschweiler, J., dissenting. 

Original action by the New York Life Insurance Company against the State of 
Wisconsin. On motion by plaintiff for judgment on the pleadings. Motion denied— 
[By Editorial Staff.] 

This is an original action against the state brought by the New York Life In- 
surance Company, to recover a portion of the license fees paid by it, as a foreign 
corporation, in order to secure a license to do business in Wisconsin. Plaintiff made 
: a for judgmnt on the pleadings and on an agreed state of facts. Motion 

enied. 

The statutes of Wisconsin require foreign insurance companies to pay a fixed fee 
and to secure a license as a condition of being permitted to do business in Wisconsin. 
The statutes also contain a retaliatory provision, which appeared in the statutes of 
Wisconsin in the years here in question, in the following forms: 

“Whenever the laws of any other state of the United States shall require of 
life, fire, accident or inland navigation insurance companies organized under the laws 
of this state and doing business in such other state any deposit of securities for the 
protection of their policyholders or otherwise, or any payment of taxes, fines, penal- 
ties, certificates of authority, license fees or otherwise, greater than the amount 
required by the laws of this state for the same purposes from similar companies 
organized under the law of other state and doing business in this state, then all such 
companies of such other states and doing business within this state shall make the 
same deposit with the state treasurer and shall pay him the same sum for taxes, 
fines, penalties, certificates of authority, license fee or otherwise as a condition to 
be paid by the laws of such other state.” Section 51.33, Statutes of 1917. 

“Whenever the laws of any other state of the United States or of any foreign 
country, or the rules, regulations, requirements or impositions thereof, or of any de- 
partment or officer thereof shall require of insurance companies or fraternal benefit 
societies organized under the laws of this state and doing business in such state or 
foreign country or of their agents, and deposit of securities for the protection of 
their policy holder or otherwise, or any payment of taxes, fines, penalties, certifi- 
cates of authority, license fees or otherwise, greater than the amount required by 
the laws of this state for the same purposes from similar companies or fraternal so- 
cieties organized under the laws of such other state or foreign country and doing 
business in this state, or shall impose other obligations, prohibitions or restrictions 
additional to or in excess of those imposed by the laws of this state upon insur- 
ance companies or fraternal benefit societies of such other state or foreign country 
or their agents, then all such companies or fraternal benefit societies of such other 
states or foreign country doing business within this state shall make the same de- 
posit with the state treasurer and shall pay him the same sum for taxes, fines, penal- 
ties, certificates of authority, license fees or otherwise, and the same obligations, 
prohibitions or restrictions of whatever kind shall be imposed upon them and their 
agents as a condition to the issuance of a license to them as is required to be made 
or paid or is imposed upon companies or societies of this state or their agents by the 
laws of such other state or foreign country, or the rules, regulations, requirements 
or impositions thereof, or of any ‘department or officer thereof.” Section 1211—36, 
Statutes of 1919. 

The plaintiff was organized under the laws of the state of New York. Under 
the laws of New York, during the years 1917 to 1920, inclusive, the state tax depart- 
ment of that state held that the Northwestern Mutual Life Insurance Company, or- 
ganized under the laws of the state of Wisconsin, must pay a license fee equal to 1 
per cent. of the gross amount of its premiums on business done in New Yosk during 
the year preceding that in which the license was issued. The insurance commissioner 
of Wisconsin, in fixing the amount of the license fee to be paid by the plaintiff in 
this state for each of the years 1917 to 1920, inclusive, followed the rule of the New 
York state tax department in computing the license. fee as 1 per cent. of the gross 
amount of premiums on business done by the plaintiff in Wisconsin during the pre- 
ceding year, without allowing deductions claimed by the plaintiff for premiums re- 
funded on Wisconsin policies. 

After all the payments here in question had been made to the state of Wiscon- 
sin, the. courts of New York held that the rulings of the state tax department of 
New York were erroneous, and that the law of New York required that the premiums 
returned should have been deducted before computing the license fee upon the gross 
amount of premiums received during the preceding year. 
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Plaintiff alleges that it paid, under protest, all amounts which it now seeks to re- 
cover. It presented its claim to the Legislature which refused to allow the same. 
This action was then begun, pursuant to the provisions of chapter 285 of the Statues. 
Issue was joined. The parties agreed on a statement of facts. Plaintiff then moved 
for judgment on the pleadings and upon such agreed state of facts. 

Miller, Mack & Fairchild, of Milwaukee (J. Gilbert Hardgrove, of Milwaukee, 
and Louis H. Cooke, of New York City, of counsel), for plaintiff. 

. Herman L. Ekern, Atty. Gen., and T. L. Mcintosh, Asst. Atty. Gen., for the 
tate. 

Stevens, J. [1] It is elementary that Wisconsin has the right to determine the 
conditions under which it will permit foreign insurance companies to do business in 
this state. The state may refuse to’ permit them to transact business within its 
boundaries, or it may impose such restrictions or conditions as it sees fit as a pre- 
requisite to permitting them to do business in this state. Among the conditions that 
may be required is the payment of a license fee. Such license fee may be a fixed 
and determined amount, or it may be based upon a percentage of premiums re- 
ceived, or it may be fixed under the retaliatory statutes like those here in question 
with reference to the fee exacted of Wisconsin corporations by other states. Wis- 
consin could have fixed the fees to be paid by plaintiff at the exact amount col- 
lected from the plaintiff in each of the years here in question, and plaintiff would 
have had no right to recover any part of the fees so paid, if it had been a fixed 
and determined fee whose amount was not made dependent upon the fee exacted in 
the state of New York. Does the fact that the fee is made dependent on the fee 
collected in New York change the rule? 


The question presented is one of statutory construction in which the court must 
be guided by the intent of the Legislature, as expressed in the retaliatory statutes 
quoted in the statement of facts. The specific question presented is whether these 
statutes evidence an intent to measure the license fee to be paid in Wisconsin by the 
fee collected of Wisconsin companies in New York at the time the license is is- 
sued, or whether it was the intent of the Legislature that the amount of the license 
fee to be paid should be subject to revision and refund to the company, or farther 
payment by the company, in case it was subsequently determined that those who acted 
for the state of New York, in licensing Wisconsin companies to do business in that 
state, had not correctly construed the statute of New York in determining the amount 
of the license fee. In considering this question, we must keep in mind that the only 
purpose of these Statutes is to fix a method of measuring the license fee which a 
foreign corporation must pay as a condition of being permitted to exercise a pri- 
vilege which it has no. right to exercise, except upon such conditions as the state 
may see fit to impose. 

[2] Turning to section 1211—36 of the Statutes of 1919, which was in force 
when the license fee for all but the first two years here in question was paid, we 
find a clear expression of the legislative intent that the amount of the license fee to be 
collected in Wisconsin shall be determined by the “requirements or impositions” of the 
state tax department of New York. The phraseolpgy of this section makes this leg- 
islative intent as clear as language can make it. The amount of the license fee is 
determined not alone by the amount imposed on Wisconsin companies by “the laws 
of any other state,” but by “the rules, regulations, requirements or impositions there- 
of, or of any department or officer thereof,” as well. So that, regardless of what 
may have been the law of New York when these license fees were paid, this stat- 
ute required the license fee payable in Wisconsin to be computed in the same manner in 
which it was required to be computed under the requirements of the state tax de- 

rtment, prior to the amendment of 1919, which expressly makes these rules and 
fact and effect the amendment of this statute made in 1919, which expressly made 
“the rules, regulations, requirements and impositions * * * of any department or 
officer” of such other state the measure of the license fee to be paid in Wisconsin. 


It is not necessary to a decision of this case that the court should determine 
the effect to be given to the rules and requirements of the New York state tax de- 
partment, prior to the amendment of 1919, which exprssly makes these rules and 
requirements the basis of the computation of the license fee in Wisconsin. The 
license fees paid under the Statutes of 1917 were made more than six years prior to the 
commencement of this action. Section 76.37 of the statutes gave the plaintiff an 
optional remedy that was barred after the expiration of six months. But that 
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statute expressly reserves to the plaintiff the right to pursue its remedy, under 
chapter 285 of the Statutes, as it had done in this case. 

The question whether this cause of action was barred by the six-year-old ‘statute 
of limitations is determined by the time when the cause of action accrued. If it ac- 
crued when the license fee was paid, the plaintiff’s right to maintain the action to 
recover any part of the license fees paid under the statute of 1917 was barred by the 
six-year statute of limitations when this action was commenced. 

[3, 4] The question of what is the law of a foreign jurisdiction is always a 
question of fact, which can be determined at any time. Plaintiff bases its cause of 
action on the proposition that the fact that administrative bodies may misinterpret 
the law or give it a wrong construction does not, in fact, change the law; that the 
statute as finally interpreted ‘by the courts, is the law as it has existed since it was 
firsteenacted by the Legislature. When plaintiff paid a fee in excess of that which 
was required by the laws of New York, plaintiff’s cause of action accrued, and it 
could successfully maintain its action. The cases do not hold that the statute of limi- 
tations does not begin to run until the plaintiff can maintain an action. successfully, 
in the sense that plaintiff can be assured of recovery at the end of the lawsuit. If 
that were the rule, the statute of limitations would never run in those cases where 
a plaintiff could not recover judgment. Manifestly, the rule upon which the plain- 
tiff relies does not lead to any such absurd result. All that is required, in order to 
set the statute to running, is that there be a right of action upon which the plaintiff 
can successfully invoke a judicial remedy in order to vindicate that right. The test 
is whether the plaintiff can successfully maintain the action, not whether plaintiff 
can maintain the action successfully. 

A cause of action accrued at the moment when plaintiff had the legal right to sue 
upon it. The moment the state of Wisconsin exacted an excessive fee for a license 
to do business in this state, a cause of action to recover such excessive payment 
arose, if the payment was made under such circumstances as to preserve the right of 
the plaintiff to present its claim. To hold otherwise would make the running of the 
statute a matter which was entirely within the control of the plaintiff in this case. 
Under the contention of the plaintiff that the statute did not begin to run until the 
courts of New York had finally construed the statutes of that state, the period 
when the statute began to run would have been dependent entirely on the time when 
plaintiff saw fit to begin its action to construe the New York statute, and also upon 
the vigor with which it saw fit to press that action to judgment. If any portion of 
plaintiff’s claim is barred by the statute of limitations, it is because plaintiff slept 
upon its rights. The courts were always open to it. It did not see fit to secure a 
judicial construction of the law of New York until more than six years after it has 
paid these license fees, under the Statutes of 1917, for the two years here in ques- 
tion. 

[5, 6] This court has held, in an action which invoked the original jurisdiction 
of this court on a claim against the state, that the state is entitled to the full benefit 
of the six-year statute of limitations, the same as any other defendant. Carpenter v. 
State, 41 Wis. 36, 41, 42. The rule is that case has never been questioned in Wis- 
consin. The amendment of section 2, art. 8, of the Constitution of Wisconsin does 
not change the rule in that case. This amendment provided that no appropriation 
shall be made by the Legislature to pay any claim against the state “unless filed 
within six years after the claim accrued.” This amendment was a limitation upon 
the power of the Legislature to allow claims that accrued more than six ygars before 
the claim was filed with the Legislature. This amendment in no way affects the 
running of the statute of limitations as a bar to a cause of action in the courts of 
this state. If the plaintiff resorts to an action in this court after presenting his 
claim to the Legislature, he must begin his action within six years after the claim 
accrued, or it is barred by the statute of limitations. : 5 ; 

[7, 8] The conclusion that plaintiff is not entitled to recover in this action does 
not deprive plaintiff of any right guaranted to it by either the state or the federal 
Constitution. Its property was not taken without due process of law, but in ac- 
cordance with the provisions of law as then construed. The courts, both of New 
York and of Wisconsin, were at all times open to plaintiff for the purpose of testing 
the construction given the law by the officers charged with its administration. — If 
plaintiff slept upon its rights so long that its claim is barred by the statute of limi- 
tations, tohat does not render unconstitutional the law under which these administra- 
tive officers acted. The guarantee of section 9, art. 1, of the state Constitution 
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“that every person is entitled to a certain remedy: in the laws” does not mean a remedy 
that must be accompanied by a certainty of recovery. If it did, the losing party of 
every lawsuit would be denied rights guaranteed to him by this section of the consti- 
tution. This provision does no more than to guarantee to every suitor his day in a 
court of competent jurisdiction to which he may present his claim for judicial relief 
and in which he may either win a victory or suffer defeat, according to the strength 
or weakness of the case which he presents. 

The motion of the. plaintiff for judgment is denied without costs. The plain- 
tiff to pay the fees of the clerk of this court. 
ESCHWEILER, J., dissents. 


MUTUAL LIFE INSURANCE COMPANY OF NEW YORK, Plaintiff, v. 
STATE OF WISCONSIN, Defendant. 
(Supreme Court of Wisconsin. Dec. 7, 1926.) 
211 Northwestern Reporter 291. 

This is an original action against the State, brought by the Mutual Life Insur- 
ance Company of New York, to recover a portion of the license fees paid by it, as a 
foreign corporation, in order to secure a license to do business in Wisconsin. Plain- 
tiff made a mtion for judgment on the pleadings and on an agreed state of facts. 
Motion denied. 

Miller, Mack & Fairchild, of Milwaukee (J. Gilbert Hardgrove, of Milwaukee, 
and Frederick L. Allen, of New York City, of counsel), for plaintiff. 

Herman L. Ekern, Atty. Gen., and T. L. McIntosh, Asst. Atty. Gen., for the 
State. 

Stevens, J. While the facts in this case are not identical with those presented 
in the case of New York Life Insurance Co. v. State of Wisconsin, 211 N. W. 288, 
decided herewith, the case presents identically the same questions of law that were 
held to be controlling in that case. 

The motion of the plaintiff for judgment is denied without costs. The plaintiff 
to pay the fees of the clerk of this court. 

ESCHWEILER, J., dissents. 





Aetna Life Ins. Co. v. Kimble 


ZETNA LIFE INS. CO. KIMBLE et At, 
(Circuit Court of sera oye | Circuit December 7, 1926.) 


16 Federal Reporter (2d) 214 
1. INSURANCE—EVIDENCE OF INSURED’S MISREPRESENTATIONS 
AS TO PREVIOUS HEALTH AND TREATMENT BY PHYSICIAN 
HELD TO PRECLUDE RECOVERY. 
Evidence relative to insured’s misrepresentations, in application, as to his pre- 
vious health and treatment by physician, held to preclude recovery. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—APPLICANT SHOULD EXERCISE SAME GOOD FAITH 
TOWARD COMPANY WHICH MAY BE DEMANDED OF IT 
Applicant for insurance should exercise toward company same good faith which 
may rightly be demanded of it; relationship demanding fair dealing by both parties. 
(For other cases, see Insurance, Dec. Dig. § 253.) 


In Error to the Court of the United States for the District of New Jersey; 
Joseph L. Bodine, Judge. 

Suit by Stanley C. Kimble and others, administrators of Bernard A. Ahlberg, 
deceased, against the Aitna Life Insurance Company. Judgment for plaintiffs, and 
defendant brings error. Reversed. 

Paul Reilly, of Philadelphia, Pa., and Bleakly, Stockwell & Burling, of Camden, 
N. J., for plaintiff in error. 

Thomas E. French, Samuel H. Richards, and Floyd H. Bradley, all of Camden, 
N. J., for defendants in error. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Burrincton, Circuit Judge. In the court below, the administrators of Bernard 
A. Ahlberg, all citizens of New Jersey, brought suit and recovered a verdict against 
the AEtna Life Insurance Company, a citizen of Connecticut. On entry of judg- 
ment, the latter sued out this writ of error, and the underlying question involved is 
whether, under the proofs, the insurance company was entitled to binding instruc- 
tions in its favor. After full consideration, we are of opinion it was, and our rea- 
sons for so holding we now state. [1] The testimony of Dr. G. Harlan Wells of 
Philadelphia was that the insured had consulted him between May 11, 1920, and 
November 10, 1924, some twenty-five or thirty times. Asked what his diagnosis was 
when he came, Dr. Wells testified: “Chronic interstitial nephritis, which means a 
chronic inflammation of the kidney or chronic Bright’s disease, with a degenera- 
tion of the heart muscle, or what we know technically as achronic myocarditis. Q. 
Did you make known that diagnosis to the patient? A. I did.” 

Describing his services during the whole period Dr. Wells said: “Mr. Ahlberg 
came to see me on the 11th of May, 1920. At that time he complained of being 
short of breath, somewhat dizzy, and his feet were swollen above his. ankles. I 
examined him at that time. I found that he had albumen in his urine, that he had 
casts in his urine, and that there was a weakness of a muscle of.his heart. I ad- 
vised him to take a rest from his work, and prescribed a diet and certain medi- 
cines. He improved very decidedly, and I got him entirely rid of this dropsical 
condition in his feet, and his breathing and his heart condition improved also. He 
came to see me about, roughly I should judge, 25 or 30 times.” Asked, “When he 
reported to you from time to time, what did he come to you for?” the witness testi- 
fied, “Well, he came chiefly for recurrence of symptoms related to these conditions, 
chiefly shortness of breath that he would get on exertion, sometimes headache, some- 
times dizziness, and in November, 1924, he consulted me chiefly because he had a 
pain in his left kidney, and he passed several clots of dark blood and had discom- 
fort on passing the urine.” Referring to this same occurrence, the doctor, in answer 
to the question, “How much had he improved?” said, “Well, he had improved a great 
deal, except that just the last time he consulted me on the 3d of November he had 
had this hemorrhage from his bladder, or at least in his urine, and he was rather 
frightened about that, and he had a good deal of pain, but when he left me on the 
10th that blood had disappeared and he was relieved of that.” 

Following this, to wit, on March 2, 1925, the deceased made application for 
life insurance for $25,000 to the defendant, in which when asked: “(9) Have you 
consulted a physician or practitioner for or suffered from an ailment or disease of 
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* * * (b) heart, * * * (c) * * * kidneys or bladder?” to both of which 
he stated, “No.” The general question was then asked him: “(10) Have you con- 
sulted, or been examined and treated by any physician or practitioner not named 
above within the last five years?” and, to the requirement “Yes or No,” he stated, 
“Yes.” To the requirement, “Name or address of all,” he stated, “Lettie A. Ward, 
Camden,” and the reason for consultation, “Colds.” Following these statements, the 
deceased certified “that no material circumstance or information has been withheld 
or omitted concerning my past and present state of health.” Based on this applica- 
tion, the company issued the policy in suit, on which the deceased paid a quarterly 
premium of $606.50. On May 24, 1925, the insured died from injuries resulting from 
an accident. 

The company had no knowledge of the falsity of the statements until after the 
death of the decedent whereup it tendered back to his representatives on October 27, 
1925, the quarterly premium paid by decedent, and on the same day filed a bill in equity 
in the court. below to cancel the policy. On the same day the representatives of the 
deceased brought suit on the policy in a state court, which suit was subsequently 
removed to the court below, and this is the case now before us. The bill to cancel 
has not been disposed of by the court below. 

[2] An examination of the application, the proofs concerning the making thereof, 
and the capacity of the deceased to understand its terms, shows no uncertainty in its 
terms or question as to its evidencing exactly what it states, namely, that the de- 
ceased concealed from the company what it was entitled to know, namely, his treat- 
ment by Dr. Wells for a long time and for serious ailments. The deceased was 
president of a manufacturing company, a bank, and a building and loan director, a 
member of the Camden Club, interested in civic affairs, and of excellent repute in 
the community. Due to these facts, the statements he made correspondingly carried 
weight and tended to preclude inquiry. Standing as the application does on its state- 
ments, and in view of the uncontradicted proof of Dr. Wells, which we have quoted, 
the statements made by the deceased were simply not true, and the policy was issued 
on this untruthful statement. To such a situation this court has simply to apply to 
this case the law and conclusions reached by the Supreme Court in Mutual Co. v. 
Hilton 241 U. S. 613, 624, 36 S. Ct. 676, 680 (60 L. Ed. 1202), namely: 

“Beyond doubt, an applicant for insurance should exercise toward the company 
the same good faith which may be rightly demanded of it. The relationship demands 
fair dealing by both parties. * * * Considered with proper understanding of the 
law, there is no evidence to support a verdict against petitioner [defendant] and the 
trial court should have directed one in its favor.” 

So holding, the judgment below is reversed. 










































































































































































JETNA LIFE INS. CO v. TOOLEY 
(Circuit Court of Appeals, a December 2 2, 1926.) 
No. 4760. 
16 Federal Reporter (2d) 243. 

1. INSURANCE—IN CASE OF VIOLENT DEATH, PRESUMPTION 
AGAINST SUICIDE IS OVERCOME BY EVIDENCE CONSISTENT 
WITH SUICIDE, BUT INCONSISTENT WITH DEATH BY ACCIDENT 
OR ACT OF ANOTHER. 

In case of violent death, when natural causes are excluded, the presumption against 
suicide is overcome by evidence consistent with suicide, but inconsistent with any 
reasonable hypothesis of death by accident or by the act of another. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


2. INURANCE—EVIDENCE HELD SUFFICIENT TO DEFEAT RECOVERY 
ON LIFE POLICIES ON THE GROUND OF SUICIDE OF INSURED. 
The body of an insured, shot through the temple, was found in a car which he 

had driven alone from his home and stopped a short distance away, but out of sight 
from it. The bullet was of the caliber of his own revolver, which lay on the seat 
and had recently been fired. There were powder burns in and close around the 
wound. There was no robbery, or evidence of a struggle or an accident. He had 
for some time previously been in ill health, depressed, and despondent, though his 
business was prosperous, and his home life pleasant. Held, that such evidence was 
sufficient to defeat recovery on his life policies on the ground of suicide. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 
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3. INSURANCE—PRESUMPTION AGAINST SUICIDE MAY BE OVER- 

COME BY PREPONDERANCE OF EVIDENEC. 

The presumption against suicide is subject to be overcome by a preponderance 
of the evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

Appeal from the District Court of the United States for the Western District 
of Texas; Charles A. Boynton, Judge. s 

Actions at law by Honto H. Tooley, individually and as independent executrix 
of the will and estate of William L. Tooley, deceased, against the Actna Life Insurance 
Company. Judgments for plaintiff, and defendant brings error. Reversed. 

Maury Kemp and Michael Nagle, both of El Paso, Tex., and Harry Preston 
Lawther, of Dallas, Tex., for plaintiff in error. 

J. G. McGrady, of El Paso, Tex. (Lea, McGrady, Thomason & Edwards, of 
El Paso, Tex., on the brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. On February 1, 1924, the A®tna Life Insurance Company 
issued three policies of insurance, for $25,000 each, on the life of William L. Tooley. 
In the event of death, one of the policies was made payable to the wife of the 
insured and the other two to his estate. On March 19, 1924, the insured died, and 
his wife brought two separate suits on the policies, one in her individual capacity, 
and the other as executrix of her husband’s estate. These suits were consolidated 
for trial. 

Each of the policies contains the following clause: “If the insured shall commit 
suicide within one year from the date hereof, while sane or insane, this policy shall 
be null and void, except for the legal reserve then existing hereon.” Defendant 
relying on this clause as a defense, pleaded that the insured committed suicide, and 
tendered back the legal reserve existing at the time of his death. 

The trial resulted in a verdict and judgment for the plaintiff in each case for 
the full amount sued for. The only assignment of error we find it necessary to 
consider complaints of the trial court’s refusal, at the close of all the evidence, to give 
a peremptory instruction to the jury to find for the defendant. 

Tooley, the insured, was found dead in his automobile about noon. The auto- 
mobile was parked near the curb on a public street in a new, but thickly settled, 
suburb of the city of El Paso, Tex., by the side of a wide-spreading cedar tree, 
which obstructed the view in the direction of his home, less than two blocks away. 
Signs of tires dragging on the street indicated that the brakes had been applied 
for a distance of about 60 feet immediately before the automobile had been brought 
tu a stop. The automobile was of the touring car type, and all curtains were up, 
except, perhaps, the one that belonged on the right side by the front seat. Tooley’s 
body was lying or leaning on the front seat, with his head, toward the right side, his 
left hand on the driving wheel on the left side, his right hand under his body, and his 
right foot on the foot brake. 

When the body was lifted up, a .38 caliber Colt’s pistol, on a .45 frame, was 
found under it. The pistol was not self-cocking, but was of the ordinary single 
action type, that is cocked by hand before firing. There were two empty cartridges 
in the chamber, one of which had been freshly exploded; the other one appearing to 
have been empty for a long time. Tooley had been shot throngh the head with a 
38 caliber bullet. The wound entered the right temple and came out about an 
inch above the left temple. There were powder burns in and immediately around 
the wound where the bullet entered, but they did not extend more than an inch 
away from the wound, indicating that the weapon which produced death was held 
against, or within a few inches of, the right temple. If that weapon had been held 
at a greater distance, either the powder burns would have scattered further away 
from the wound, or there would not have been any. The bullet with which Tooley 
was killed made an indentation in one of the bows of the car, at a point somewhat 
above and to the left of where the head of one sitting in the driver’s seat would have 
been, and was found inside the car. There was a circular imprint on the right temple 
just outside the wound, and the undertaker gave it as his opinion that it was caused 
by some object pressing against the temple after death had occurred. 

There was no evidence indicating that Tooley had been engaged in a struggle, or 
that any of his personal effects had been interfered with or taken. He owned several 
pistols, and there was some evidence that he had been in the habit of carrying a 
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pistol on his person or in his automobile whenever he went to his ranch or other 
places in the country. Tooley had been a successful business man, engaged prin- 
cipally in banking and cattle raising. He had recently resigned as active vice presi- 
dent of a national bank, severed his connection with a mortgage company, of which 
he was president or vice president, and organized a mortgage company, having in 
view the leaving of an established business to his two sons. He had no financial 
troubles, and his home life was happy. However, for a year or more immediately 
preceding his death, he had been in bad health, had become despondent and obsessed 
with the mistaken idea that his old friends and business associates had’ ceased to value 
his friendship or to be interested in his welfare. 

A short time before his death, he had undergone an operation on his tonsils, and 
had stated to one of his friends that he was sick in body and in mind, and that at 
times his mind would not function. Close friends of his testified that his wife told 
them that he was unable to sleep the night before his death, but was in a mentally 
depressed condition, and had said to her that, as all is friends had gone back on him, 
he might as well end it all; but his wife denied making these statements. On the 
morning of his death he was at his office, and appeared to those he met to be in a 
cheerful frame of mind. He left his office about 11 o’clock, purchased a box of .45 
cartridges after the merchant had refused to break a box and let him have only five 
cartridges, and drove to his home, where he remained until a few minutes before 
his death, when he again drove away alone in his automobile. 

(1) The presumption of the law is against suicide, and therefore defendant 
bore the burden of proving its plea that Tooley committed suicide. As this is a 
civil case, that burden of proof was sustainable by a preponderance of the evidence. 
Manifestly, it could not be sustained merely by evidence that was equally consistent 
with the inference that death was the result of an accident or was caused by the act 
of another. But in the case of a violent death, such as this was, where natural 
causes are excluded, the presumption against suicide is overcome, where the prepon- 
derance of the evidence is consistent with the theory of suicide, and is at the same 
time inconsistent with any reasonable hypothesis of death by accident or by the act 
of another. New York Life Insurance Co. v. Bradshaw (C. C. A.) 2 F.(2d) 457. 

(2) Tooley left his home only a few minutes before his death, and was killed 
by his own pistol. The fact that powder burns were in the wound, and extended 
only slightly beyond the edge of it, indicated, according to the uncontradicted testimony, 
that the pistol was held against the temple, or very close to it. This evidence certainly 
is consistent with the theory of suicide. But it is said that Tooley had no motive 
to take his own life, because he was successful in business, had no financial or 
domestic troubles, and was interested in providing a place in the business world 
for his sons. However, it is not to be denied that successful business men, living 
in pleasant surronndings, do commit suicide. Ill health and a depressed or dis- 
ordered mental condition frequently furnish the motive for suicide, even among 
the prosperous and those who have every reason to be satisfied with their lot in life. 
There : not a circumstance tending to show that in this case death was the result 
o7 accident. 

It is suggested on behalf of plaintiff that the pistol might have been in a pocket 
on the right side of the automobile, and might have been discharged accidently, as 
Tooley was taking it out for the purpose of shooting a coyote or other wild animal, 
that could have been attracted into the suburb in which he lived in search of water 
or food. The theory is that upon seeing such an animal he instantly put on the brakes 
and at the same time reach for his pistol, which was caused to be discharged acci- 
dentally by the hammer being first caught against the side of the pocket, or some other 
object, and then released. But all this is mere conjecture. The car was stopped 
behind the cedar tree, where it could not be seen from the house. The record con- 
tains no evidence indicating that there were wild animals in the vicinity; but, even 
if there were, it would be a remarkable combination of circumstances that would 
cause Tooley’s accidental death in the manner in which it occurred. Assuming that 
the pistol had been left in the pocket/of the automobile after a trip to the ranch 
or into the country, it was not self-cocking, but was of the type that had to be 
cocked by hand. Of course, if the hammer had caught on some object and been 
suddenly released, it is possible that it might have been discharged. But at that 
distance the powder burns would have extended further away from the wound, 
or there would have been none at all. 

Again, the bullet entered at one temple and, after going straight through the 
head, came out at the other, as is usual in so many cases of suicide. That the 





Life] Scharlach v. Pacific Mut. Life Ins. Co. 553 


wound would have been at the same place in the event of an accidental discharge in 
the manner supposed is hardly possible. The fact that the bullet ranged upward would 
only indicate that the head was being held over to the right at the time the pistol 
was fired. The right hand and arm were not extended, as if Tooley had been reach- 
ing into the pocket on the right side of the car, but were under his body, as also 
was the pistol. There is not the slightest evidence that death resulted from the act 
of some one else, as in that event it would have to be inferred that he either found 
Tooley’s pistol in the pocket of the car, or took it away from him and killed him 
with it. In either event, it is only reasonable to suppose that there would have 
been some evidence of a struggle. The circular imprint on the right temple just 
outside and partially in the wound does not tend to prove a struggle, but was such a 
mark as would naturally be caused after death by the pressure of some circular 
object. Easily enough Tooley’s temple could have fallen against and rested on the 
barrel of the pistol which produced his death. The only reasonable inference to be 
drawn from the evidence, construed most favorably for the plaintiff, is that the 
wound which caused death was self-inflicted. Insurance Co. v. Bradshaw, supra; 
New York Life a Co. v. Weaver (C. C. A.) 8 F. (2d) 680; Bank v. Insur- 
ance Co., 11 F. (2d) 60 

Supreme Lodge v. hee 181 U. S. 49, 21 S. Ct. 532, 45 L. Ed. 741, relied on 
by plaintiff, is not in. conflict with this conclusion. It is true, in that case the ex- 
pressions were used that it was not “absolutely certain” and “beyond dispute” that 
the deceased committed suicide; but the holding there was merely that “the discharge 
of the gun may as well have happened from the careless conduct of a drunken man 
as from an intentional act.” We do not understand that the Supreme Court intended 
to lay down the rule that the presumpti2., against suicide prevails, except as against 
proof to an absolute certainty, or beyond any dispute, although that seems to have 
been the view of this court in the cases, also relied on by plaintiff, of Fidelity & 
Casualty Co. v. Love, 111 F. 773, 49 C. C. A. 602, and National Union v. Fitz- 
patrick, 133 F. 694, 66 C.C. A. 524. 

[3] In our opinion, the presumption against suicide is subject to be overcome 
by a preponderance of the evidence, as appears from the more recent cases in this 
court which have been above mentioned. 

The judgments are reversed, and the causes remanded for a new trial. 


SCHARLACH v. ape MUT. LIFE INS. CO. 


(No. 4888.) 
(Circuit Court of Appeals, Fifth Circuit. November 29, 1926.) 
6 Federal Reporter (2d) 245 
1. INSURANCE—EVIDENCE IN ACTION ON LIFE POLICIES HELD TO 

WARRANT DIRECTION OF VERDICT FOR DEFENDANT, ON 

GROUND THAT INSURED WAS NOT IN GOOD HEALTH WHEN 

POLICIES WERE DELIVERED. 

Under provisions of life policies that they should not take effect unless insured 
was in good health when they were delivered, where he died 2% months after their 
delivery, after removal of a large cancer of the stomach, testimony of two physi- 
cians, who separately examined him and made blood tests prior to the time of such 
delivery, that he was then suffering from severe secondary anaemia, and that in their 
opinion he was not in good health, held to warrant direction of verdict for defendant 
in an action on the policies. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


2. INSURANCE—CANCER, DISCLOSED BY OPERATION ON INSURED, 
MAY BE EVIDENCE OF ITS EXISTENCE FOR CONSIDERABLE, 
THOUGH INDEFINITE, TIME. 

A cancer, disclosed by an operation on insured, may not be evidence sufficient to 
support a finding as to how long it had existed, yet be conclusive proof that it had 
been in existence several months. 

(For other cases see Insurance, Dec. Dig. § 665[3].) 

In Error to the District Court of the United States for the Western District 
of Texas; Duval West, Judge. 

Action at law by Mrs. Mary Scharlach against the Pacific Mutual Life Insur- 
ance Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

See, also, 9 F.(2d) 317. 

J. D. Wheeler, of San Antonio, Tex. (R. J. Boyle, Hill Grover, J. D. Wheeler, 
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and Boyle, Ezell & Grover, all of San Antonio, Tex., on the brief), for plaintiff in 
error. 

John H. Cunningham and A. N. Moursund, both of San Antonio, Tex. (John 
C. Wall and Cunningham & Moursund, all of San Antonio, Tex., on the brief), for 
defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

WaLKeER, Circuit Judge. This was an action on two policies of insurance alleged 
to have been issued on the life of Meyer Scharlach, and which were delivered to 
him, on May 12, 1923. Each of the policies contained the provision that there shall 
be no liability under it until it shall be manually delivered to the applicant during his 
lifetime and good health. The claims asserted were resisted on the grounds: (1) 
That the deceased was not in good health when the policies were delivered to him; 
and (2) that the policies were issued in reliance on the truth of specified statements 
in deceased’s application therefor, which statements were material to the risk, were 
known by the deceased to be false, and were made by him willfully and with intent 
to defraud the insurance company. 

When the case was here on a former writ of error, it was decided that, upon 
the plaintiff making out a prima facie case by proof that the policies were delivered 
to the deceased and were in his possession at the time of his death, the burden was 
on the insurance company to prove that the deceased was not in good health when the 
policies were delivered. Scharlach v. Pacific Mut. Life Ins. Co. (C. C. A.).9 F. (2d) 
317. Upon the conclusion of the evidence the court instructed the jury to bring in a 
verdict in favor of the insurance company. Remarks which accompanied this action 
of the court showed that it was a result of the conclusion that the evidence showed 
that Scharlach was not in good health when the policies were delivered. The judg- 
ment presented for review was rendered pursuant to the verdict which the court 
directed. [1] Uncontroverted evidence showed the following: 

The deceased, who lived in San Antonio, on March 15 or 16, 1923, called on a 
practicing physician of that city, Dr. Manhoff, and complained of dizziness. On that 
occasion Dr. Manhoff did not discover from deceased’s appearance that he had any 
disease, gave him no treatment, and “turned him loose with advice to take care of 
his eyes, and as to the movement of his bowels.” On April 5, 1923, deceased came 
to Dr. Manhoff again, stating that his dizziness became worse, and that when he 
made any effort like climbing stairs he had shortness of breath. Dr. Manhoff then 
made an examination into deceased’s condition, found that his red blood cells were 
low in number, being about half what they should be, and that he was suffering 
from severe secondary anaemia, directed him to be examined by specialists, treated 
him actively for a period of about two or three weeks, and then, as stated by Dr. 
Manhoff, “after the end of April and early in May—May 12th—I got signs of defi- 
nite failing of the heart, and he wanted to go elsewhere for treatment, Cincinnati, I 
believe. * * * He did not remain in San Antonio and continue to take treatment 
from me after May 12th.” 

On April 12, 1923, deceased consulted another San Antonio physician, Dr. Sig- 
mund Burg, whose son, Dr. Edward M. Burg, then made a blood count of deceased’s 
blood, which count showed that deceased was “suffering from anaemia to a marked 
degree.” On April 30, 1923, deceased went to Altenheim, the Hermann Sons’ Home, 
near Comfort, Tex., “because,” as stated by deceased’s widow, the plaintiff in the 
suit, “Dr. Manhoff told him he was in a run-down condition, and he thought a trip 
to Comfort would do him a lot of good.” Soon after May 12th, deceased went to 
Cincinnati to be examined. He then went to New York and was examined there. 
From New York he went to Mayo Bros. at Rochester, Minn. He arrived at Mayo 
Clinic for examination July 9, 1923, was operated on there by Dr. Judd on July 14, 
1923, and died on July 26, 1923. The examination at the Mayo Clinic showed thai 
he had cancer of the stomach and secondary anaemia. The operation disclosed an 
ulcer which was “about three inches in diameter, with a large crater.” In the opera- 
tion about two-thirds of the stomach was removed. 

Dr. Manhoff testified: “At the time he came to me on April 5, 1923, * * * 
he was not in good health. * * * My diagnosis of his condition, on or about May 
12th, was severe secondary anaemia, almost pernicious anaemia; that condition indi- 
cates that a man’s blood is poor and cannot nourish the system, and that unless the 
condition is corrected he will die. My opinion is that he was a very sick man at that 
time. * * * In my opinion as a physician, Mr. Scharlach was not in good health 
at any time between the 16th day of March and the 12th of May, 1923. * * * If 
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Mr. Scharlach died in July of cancer of the stomach, I would believe that would be 
the cause of his anaemia; that it was connected with his anaemia.” In answer to 
questions which hypothesized the history of the deceased’s case as shown by the testi- 
mony, including a description of the cancer disclosed by the operation, several physi- 
cians, whose competence as experts was not questioned, testified to the effect that 
that cancer must have been in existence prior to May 12, 1923, and that the disease 
was progressive. 

The following was relied on as evidence rebutting the above indicated' proof that 
the deceased was not in good health when the policies were delivered to him: 

Dr. Judd, who performed the operation on the deceased, and who testified by 
deposition, in answer to the question, “In jour judgment as a physician, how long 
had Scharlach been suffering from the disease which you found when you operated 
on him?” stated, “No way of telling.” Dr. Beal, the insurance company’s medical 
examiner at San Antonio, examined the deceased on March 29, 1923, and did not dis- 
cover that he had any disease. Dr. Beal testified that he had no information, other 
than from his observations at the time and that given in the deceased’s answers to 
written questions asked him; that he did not make any blood count, and that there 
was nothing in the examination to indicate the necessity for a blood count. The 
deceased answered “No” to questions asking if he had ever had or been treated for 
dizziness, or shortness of breath, and what treatments by or consultations with physi- 
cians or practitioners he had had during the last seven years. 

The widow of the deceased testified that deceased, during the first part of 1923, 
“didn’t complain to me about his health; he looked well; he was always pale; I could 
not say I believed he was any worse than any other time; he always had a very 
pale complexion; yes, it was sort of sallow complexion.” Several acquaintances of 
the deceased, who saw and had dealings with him during the time Dr. Manhoff was 
treating him, testified to the effect that his health at that time seemed to be all right; 
that his appearance did not indicate any change in his health. 

It is not claimed that the policies took effect, if in fact the deceased was not in 
good health at the time they were delivered to him. Imperial Fire Ins. Co. v. Coos 
County, 151 U. S. 452, 14 S. Ct. 379, 38 L. Ed. 231; New York Life Insurance Co. 
v. Wertheimer (D. C.) 272 F. 731. 

[2] To say the least, it is questionable whether there was the slightest incon- 
sistency between the evidence to the effect that the deceased was not in good heatlh 
when the policies were delivered and the evidence relied on by the plantiff in error. 
Dr. Judd’s statement that there was no way of telling how long the deceased had 
been suffering from cancer was consistent with the truth of the testimony to the effect 
that the ulcer disclosed by the operation proved that the cancer had been in existence 
since prior to May 12, 1923. A cancer disclosed by an operation may not be evi- 
dence sufficient to support a finding as to how long it had existed, and at the same 
time be conclusive proof that it had been in existence several months. There was no 
material conflict between the other testimony relied on by the plaintiff in error and 
that to the effect that deceased was not in good health on May 12th, when the policies 
were delivered. The testimony of the physicians who treated the deceased or ex- 
amined his blood prior to that date indicated that the deceased then had no serious 
ailment, which was disclosed by his outward appearance or was discoverable without 
a phvsical examination of him which included a count or testing of his blood. 

[3] Where the disease is one the existence of which at a given stage of it is not 
discoverable, even by a skilled physician, except by ascertaining existing symptoms 
and making an examination of the blood of the person in question, a finding by a 
physician, based on such an examination, that that person has such diseasé, cannot well 
be said to be put in issue or impeached bv a finding of the absence of disease by an- 
other physician, who made no such examination, and from whom the symptoms sug- 
gesting such examination were concealed, or bv testimony, based only on observation 
of such person’s outward appearance, that he then seemed to be in good health. Ob- 
viously such evidence lacks probative value, where the question is whether a person 
has or is free from a disease or ailment which is not discoverable by merely ob- 
serving the outward appearance of that person. Metropolitan Life Ins. Co. v. 
Betz. 44 Tex. Civ. App. 557, 99 S. W. 1140. 

The setting up of the testimonv relied on by the nlaintiff in error agaist. the 
otherwise uncontroverted testimony to the effect that the deceased was not in good 
health when the policies were delivered mav be compared with an attempt to con- 
tradict testimony as to the color of a thing given by a witness who is capable of dis- 
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tinguishing colors by testimony on that subject by a witness who is color blind and 
cannot tell one color from another. But, assuming that the evidence relied on by the 
plaintiff in error, if standing by itself, was sufficient to support a finding that the 
deceased was in good health when the policies were delivered, it was not such evi- 
dence as reasonably could be given the effect of rebutting or contradicting the evi- 
dence which showed that the deceased then had a serious internal disease, the ex- 
istence of which was not disclosed by his outward appearance. 

Weare of opinion that the record-shows that the evidence as a whole was such as 
required a finding that, within the meaning of the abdve-mentioned provision of the 
policies, the deceased was not in good health when they were delivered to him.. That 
being so, it was not error for the court to direct a verdict a that finding. 
Barrett v. Virginian Railway Co., 250 U. S. 473, 39 S. Ct. 540, 63 L. Ed. 1092; New 
York Life Ins. Co. v. Weaver (C. CA.) 8F. (2d) 680. Plainly es on evidence 
which were complained of did not involve reversible error. 

The record shows no reversible error. The judgment is affirmed. 


NEW YORK LIFE INS. CO. v. PRICE. (No. 4919.) 
(Circuit Court of Appeals, Fifth Circuit. January 10, 1927.) 
16 Federal Reporter (2d) 660. 

1. INSURANCE—FALSE REPRESENTATION OF MATERIAL MATTER, 
THOUGH MADE IN GOOD FAITH, IN APPLICATION FOR INSUR- 
ANCE, AVOIDS POLICY. 

Notwithstanding policy provision that statements in application for insurance 
shall be deemed representations, and not warranties, in absence of fraud, false repre- 
sentation as to material matter, though made in good faith, avoids policy. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 


2. INSURANCE—FALSE REPRESENTATIONS THAT APPLICANT FOR 
LIFE INSURANCE HAD NOT CONSULTED OR BEEN TREATED BY 
—<!* HELD MATERIAL, PREVENTING RECOVERY ON 
Where applicant for life insurance had been examined and treated for serious 

diseases of stomach and intestines and for syphilis, false representations in applica- 

tion that applicant had not consulted physician for nor suffered from, any such dis- 
eases, were material, defeating recovery on policy, even in absence of actual fraud. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

In Error to the District court of the United States for the Southern District 
of Mississippi; Edwin R. Holmes, Judge. 

Action by Ruby A. Price, administratrix of the estate of George C. Price, de- 
ceased, against the New York Life Insurance Company. Judgment for plaintiff, 
and defendant brings error. Reversed and remanded for new trial. 

A. H. Longino, of Jackson, Miss., for plaintiff in error. 

J. L. Taylor, of Gulfport, Miss., for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Bryan, Circuit Judge. The New York Life Insurance Company issued a policy 
of insurance for $20,000, effective November 12, 1923, in compliance with a written 
application of that date, on the life of George C. Price, payable, in the event of 
death, to his executor or administrator. On January 1, 1925, the insured died, and 
later his widow, as administratrix of his estate, brought this suit against the insur- 
ance company on the policy. 

The policy contains provisions to the effect that it shall be incontestable after 
two years from date of issue, except for the nonpayment of premiums, and that 

“all statements made by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties.” The application for insurance, which was signed by 
the insured, and attached to and made a part of the policy, contains statements, in 
the form of questions and answers, to the effect that the insured had not consulted 

a physician for or suffered from any disease of the stomach or intestines, had not 

had syphilis, and had not, within the last preceding five years, consulted or been 

examined or treated by any physician. 

The defenses to the suit were that the above-mentioned statements in the ap- 
plication were relied on by defendant as being true, but that they were untrue, in 
that for several months prior to the date of the application the insured had con- 
sulted, and had been examined and treated by a physician for a serious disease of the 





Life] New York Life Ins. Co. v. Price 557 


stomach and intestines, and for syphilis, and that the insured made the false state- 
ments in his application knowingly and fraudulently, for the purpose of inducing de- 
fendant to issue the policy sued on. Before suit, tender of the premiums that had 
been paid was made and refused, and at the time the defense was made the policy 
has not become incontestable, except for the nonpayment of premiums. 

A clause of the application waived the privilege of any past or future com- 
munication between the insured and his physicians, and Dr. Dearman, a physician, 
testified that in the year 1923 he had been consulted by and had treated the insured on 
three occasions: On February 9, for intractable diarrhoea; on October 8, for extreme 
nervousness, at which time he discovered that the insured had double vision, and was 
in a serious condition; and on October 18, when upon examination he came to the 
conclusion that the insured might be suffering from syphilis, gave him the Wasser- 
man test, which he performed by tapping a vein in the arm and drawing about one- 
third of an ounce of blood; that the result of that test was negative, but that he was 
still fearful that a syphilitic condition existed, and therefore administered to the 
insured an injection of a specific for syphilis and gave him mercury to be taken 
internally; and that he advised the insured that he was treating him for syphilis. 

The evidence further discloses without conflict that the insurance company had 
no knowledge or cause to believe that any of the statements of the insured con- 
tained in the application were untrue; that it relied on such statements, and would 
not have issued a policy if it had been advised of the state of facts testified to by 
Dr. Dearman. ‘ 

The only evidence which by any possibility could be said to contradict Dr. Dear- 
man was the testimony of the plaintiff herself, who stated that on one occasion she 
accompanied her husband to Dr. Dearman’s office, and that nothing was done on 
that occasion beyond the taking of a drop of blood from one of her husband’s finger 
tips for examination, and that she did not hear Dr. Dearman make the statements 
testified to by him as to her husband’s condition. 

There was a verdict and judgment for plaintiff, and defendant assigns as error 
the — of the trial court, at the close of all the evidence, to direct a verdict in 
its favor. 

[1] The policy provides, as already stated, that, in the absence of fraud, state- 
ments contained in the application of the insured are to be treated as representations, 
and not as warranties. But a false representation, though made in good faith, as to 
a matter that is material, is sufficient to avoid a policy of insurance. Insurance Co. 
v. Miazza, 93 Miss. 18, 46 So. 817, 136 Am. St. Rep. 534. 

[2] Plaintiff concedes this, but relies on Insurance Co. v. Swords, 109 Miss. 636, 
68 So. 920, where it was held that the falsity of an immaterial representation, in the 
absence of fraud, does not invalidate an insurance policy. That a physician was 
consulted a few weeks before the application for insurance was made is established 
by the evidence for plaintiff, as well as by that for defendant. It stands admitted, 
therefore, that the representations were in fact untrue. Assuming that the insured 
was not guilty of fraud, but was acting in good faith, the decisive question is whether 
those representations were material or immaterial. Certainly they were material,. 
if Dr. Dearman’s testimony was true; for it cannot reasonably be supposed that the 
insurance company would have issued the policy, if it had been informed of the 
examination, test, and treatment disclosed by his testimony. It is only by assuming 
that there was a conflict between the testimony of plaintiff and Dr. Dearman that an 
argument can be advanced that the representations were immaterial. 

But we are not of opinion that there was any real or substantial conflict in their 
testimony. The only apparent, conflict is that plaintiff testified she was present on a 
single occasion, which was not referred to by Dr. Dearman. That might well have 
been the occasion of the second visit of the insured, on October 8, when he was 
treated for nervousness. None of plaintiff’s testimony, negative in character as it 
was, cast the slightest doubt upon the truth of the physician’s positive statements. 
In the nature of things, it was impossible for plaintiff to know that the insured had 
not, on several occasions when she was not present, consulted a physician and been 
treated by him. 

It is not suggested that Dr. Dearman was unworthy of belief, and his testimony 
was not subject to be rejected arbitrarily by the jury. As the representations were 
both false and material, it is not necessary to consider whether they were also ac- 
tuated by fraud. 


The judgment is reversed, and the cause remanded for a new trial. 
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SOVEREIGN CAMP, W. O. W., v. TUCKER. (6 Div. 409.) 
(Supreme Court of Alabama. Nov. 4, 1926. Rehearing Denied Jan. 22, 1927.) 
110 Southern Reporter 901. 

1. INSURANCE—EVIDENCE HELD TO SHOW THAT BENEFICIAL AS- 
SOCIATION AS MATTER OF LAW DID NOT WAIVE REQUIRE- 
MENT THAT INSURED PROCURE HEALTH CERTIFICATE FOR RE- 
INSTATEMENT POLICY. 

_ Evidence held to show, as matter of law, that beneficial association did not waive 
stipulated condition that insured should procure health certificate before reinstatement 
policy became valid. 

(For other cases, see Insurance, Dec. Dig. § 819[3].) 


2. INSURANCE—BENEFICIAL ASSOCIATION’S FAILURE TO RETURN 
OLD POLICY COULD NOT IMPOSE LIABILITY ON REINSTATE- 
MENT POLICY. 

Failure of beneficial association to return old policy, which was functus officio, 
could not impose liability on new reinstatement policy by estoppel or otherwise, 

(For other cases, see Insurance, Dec. Dig. § 763.) 

Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action by Fannie Tucker against the Sovereign Camp of the Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Plaintiff sues defendant on a benefit policy, alleged to have been issued to her 
husband Louis Tucker, in November, 1921. 

Count A, upon which the case went to the jury, alleges, substantially, that Louis 
Tucker had been a member of the defendant association for more than two years 
next before his death on June 8, 1922, and that he died while he was in good stand- 
ing as such member, and while the policy was in force; that the policy sued on was 
issued by defendant to Louis Tucker, as aforesaid, in lieu of another policy issued 
to him by defendant on November 10, 1908; and that plaintiff is the beneficiary in, 
and owns, the policy sued on. 

Defendant pleaded the general issue and seven special pleas. These pleas set 
up several provisions of the constitution and laws of the defendant association, as 
part of the terms of the policy sued on. These are, in substance: (1) If a member 
fails to pay his monthly dues on or before the last day of each month, he shall stand 
suspended, and during such suspension his beneficiary certificate shall be void. (2) 
No suspended member shall be reinstated whose health is at the time impaired, or 
becomes impaired within thirty days after such attempted reinstatement. (3) Sec- 
tion 66: 

“(a) Should a suspended member pay all arrearages and dues to the clerk of 
his camp within ten days from the date of his suspension, and if in good health at 
the time and continue in good health for thirty days thereafter, and not addicted to 
the excessive use of intoxicants or narcotics, he shall be reinstated and his bene- 
ficiary certificate again become valid. (b) After the expiration of ten days and within 
three months from date of suspension of a suspended member, to reinstate he must 
pay to the clerk of his camp all arrearages and dues and deliver to him a written 
statement and warranty signed by himself and witnessed that he is in good health 
at the time and will continue in good health for thirty days thereafter, and not ad- 
dicted to the excessive use of intoxicants or narcotics as a condition precedent to 
reinstatement, and waiving all rights hereto if such written statement and warranty 
be untrue. (c) Any attempted reinstatement shall not be effective for that purpose 
unless the member be in fact in good health at the time and continue in good health 
for thirty days thereafter, and if any of the representations or statements made 
by said applicant are untrue, then said payments shall not cause his reinstatement nor 
operate as a waiver of the above conditions.” 

(4) Section 67: 

“Should a member be suspended more than three and less than six months, for 
any cause, in order to be restored to beneficiary membership, it shall be necessary for 
him to present a certificate of good health from the camp physician, be balloted for, 
and must receive a majority vote of the members present; he shall pay four monthly 
installments of assessments and dues to the clerk of the camp. Three installments 
of assessments shall be forwarded immediately by the camp clerk with the certificate 
of good health to the Sovereign Clerk, the fourth shall be placed to the credit of the 
member as payment for the current month, and upon the receipt and acceptance of 
said three monthly installments of assessments by the Sovereign Clerk, if the mem- 
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ber shall remain in good health for the next thirty days following. his beneficiary 
certificate shall be in full force and effect.” 

Plea 2 alleges that Tucker was suspended on the last day of June, 1921, for non- 
payment of the current June dues, and that the policy became and remained void, and 
that’ Tucker was never thereafter reinstated in membership. 

Plea 3 shows that for the stated reason Tucker remained suspended for more 
than three months; that he thereafter attempted to be reinstated, and paid the local 
clerk a sum of money for his arrears, but did not become reinstated, for that he never 
presented a certificate of good health from the camp physician, and was not balloted 
on by the members of his camp. 

Plea 4 contains the same allegations, but avers the invalidity of the reinstate- 
ment, and of the policy, for that the Sovereign Camp did not accept the payment of 
arrears because Tucker failed to present a good health certificate as required. 

Plea 5, on the same allegations, avers the invalidity of the reinstatement and of 
the policy, because Tucker’s health was at that time impaired, or became impaired 
within thirty days thereafter. 

Plea 6 is the same as plea 5 with the additional averment that Tucker died in 
June, 1922, without ever having recovered his health. 

Pleas 3, 4, 5, and 6 were amended by adding the following: 

“That said policy was issued or written out at its home office in Omaha, Neb., 
and sent out to the clerk of the local camp for delivery by said clerk after all the 
conditions of the constitution and by-laws above set out had been complied with, but 
said clerk, without authority, power, or right to bind defendant, delivered said 
policy to said Tucker. But said Tucker did not comply with the conditions for rein- 
statement, and the money which had been paid to the local camp, and which had not 
been accepted by the Sovereign Clerk was returned to plaintiff and she received said 
money, wherefore said policy is null and void.” 

Plea 3 was further amended by adding a warranty contained in the policy, that 
the assured was in good health at the time, and had not been sick or injured since 
the date of his application, and that the laws of the society had been complied with; 
and it: recited specifically the alleged breaches of those warranties. 

Plea 2 was further amended by setting up a provision of the policy that liability 
thereon should not begin until the application was accepted by a sovereign physician, 
and the certificate issued to the assured while in good health. 

C. H. Roquemore, of Montgomery, for appellant. 

Edgar Allen and H. M. Abercrombie, both of Birmingham, for appellee’ 

SOMERVILLE, J. The action ison a benefit policy alleged to have been issued by 
the defendant society to the plaintiff's husband, Louis Tucker. 

Defendant denies liability on the ground that Tucker had been suspended from 
membership for the nonpayment of dues for June, 1921, and so remained for more 
than three months, and that the policy’ sued on as a reinstatement policy never became 
effective for the reasons: (1) That the assured never furnished to the society a 
certificate of good health from the camp physician; (2) that he was not balloted on 
for reinstatement by the members of his camp; and (3) that he was not at that time 
in good health, or ‘that his health: became impaired within thirty: days thereafter, he 
— died of tuberculosis in June, 1922, without recovering his health after June, 

Defendant alleges also that the money paid to its local clerk as reinstatement 
dues was repaid to this plaintiff. 

Plaintiff. denies that the assured was in bad health, as charged, and seeks to avoid 
the effect of his failure to conform to the specified requirements of the laws of the 
society and the conditions of the policy, by alleging that the defendant society accepted 
the money paid as dues for reinstatement, and issued and delivered the policy to the 
assured with knowledge of his failure to first conform to the requirements specified, 
and therefore waived the conditions relied upon by defendant. 

[1] Although the pleadings are voluminous, a proper decision of the case on its 
merits rests upon a single question of fact: Did defendant, or its authorized agent, 
deliver the reinstatement policy to the assured in such manner, and under such cir- 
cumstances, as to effectively waive the stipulated conditions to its valid operation? 

It appears without dispute that the defendant society, upon receipt of the old 
lapsed policy from the local clerk, N. A. L. Jones, sent a new policy to Jones to 
be filled out by him and delivered to Tucker, in accordance with pertinent regulations, 
it must be presumed. Jones testified: 


“After I filled out the policy and put the seal on it, he [Tucker] asked me to 
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write his name. I told him I could not do that. He said he was shaky. Then I 
suggested his wife write, and she refused, and he wrote it himself. I told him as 
soon as I made return they were going to require a health certificate, but he talked 
like he was going to give a health certificate, but he said he didn’t know whether our 
camp physician would give it—there was a little difference between them, and he 
didn’t know whether he would sign a certificate. I told him the policy would not be 
effective until he gave a health certificate. He knew that. I told him they would 
call on him for a health certificate. I told him they would not accept his money 
unless he gave a health certificate, and he didn’t give it.” 

This witness also testified that the money paid by Tucker was not for rein- 
statement but was for dues in advance on the new policy, and that he did not send the 
money to headquarters. 

This testimony by Jones was not disputed, nor in any way contradicted or im- 
paired, and, if believed, it shows conclusively that the essential requirement of a health 
certificate before the policy could become operative, was not only not waived, but was 
expressly insisted upon at the time the policy was handed to Tucker. 

Upon this predicate, defendant was entitled to the general affirmative charge, as 
duly requested, and its refusal was error to reverse the judgment. 

] The failure of the defendant, the Sovereign Camp, to return the old policy, 
which was functus officio, was without legal significance, and could not impose lia- 
bility on the new policy, by estoppel or otherwise. 

[3] We do not consider other questions not affecting the merits of the case, other 
than to observe that the plaintiff should not have been allowed to testify that her 
husband, Louis Tucker, was continuously a member of the local camp until his death, 
a — issue, involving a legal conclusion, which the witness was not qualified 
to declare. 

Let the judgment be reversed, and the cause remanded for another trial. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


HRUSKA Et at. v. PRUDENTIAL INS. CO. OF AMERICA. (No. 37575.) 
(Supreme Court of Iowa. Jan. 11, 1927.) 
211 Northwestern Reporter 858. 

1. INSURANCE—PUBLIC POLICY DOES NOT FORBID STIPULATION 
ee LIABILITY OF LIFE INSURER UNTIL DELIVERY OF 
POLICY. 

Stipulation in life insurance application that no obligation should exist against 
insurer unless policy was delivered to insured held not contrary to public policy. 
(For other cases, see Insurance, Dec. Dig. § 136[1].) 


2. INSURANCE—LIFE INSURER HELD NOT LIABLE UNLESS THERE 
vite ee OF POLICY, WHERE APPLICATION SO PRO- 
Where application for life policy provided that no obligation against insurer 

should exist because of application unless insurer issued policy and it was delivered, 

insurer was not liable where there was no delivery. 
(For other cases, see Insurance, Dec. Dig. § 136[1].) 

3. INSURANCE—LIFE INSURER WAS NOT LIABLE WHERE POLICY 
PROVIDED AGAINST LIABILITY UNTIL DELIVERY OF POLICY, 
AND INSURED DIED FEBRUARY 13th, AND POLICY WAS MAILED 
TO LOCAL AGENT FEBRUARY 14th. y 
Where life insurer was not liable until delivery of policy of life insurance to 

insured, and insured died February 13, and policy was dated February 12, mailed from 

—_ office February 14th, and received by local agent February 16th, insurer was not 

iable. 

(For other cases, see Insurance, Dee. Dig. § 136[2].) 
Appeal from District Court, Linn County; F. L. Anderson, Judge. 

2 — on life insurance contract. Judgment for plaintiff, and defendant appeals. 

eversed. 
Trewin, Simmons & Trewin, of Cedar Rapids, for appellant. 
R. N. Klass and Geo. C. Gorman, both of Cedar Rapids, for appellee. c 
Favite, J. On February 6, 1923, the appellee’s intestate made written applica- 
tion through an agent at Cedar Rapids for industrial insurance in appellant company. 
The written application contained the following provision: 
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“I further agree that no obligation shall exist against said company on account 
of this application, although I may have paid premiums thereon, unless said company 
shall issue a policy in pursuance thereof, and the same is delivered to me.” 

The: application was forwarded by the agent to the appellant. The agent col- 
lected from the applicant 70 cents, being two weeks’ premium. The application was 
received at the home office of the appellant at Newark, N. J., on or about Saturday, 
February 10, 1923. The evidence is to the effect that “during the week commencing 
February 12, 1923,” the application was approved by the appellant and a policy written, 
which was dated February 12, 1923. The policy was not mailed from the home office 
until February 14, 1923, at which time it was forwarded to appellant’s agent at 
Cedar Rapids. The policy was received by the local agent at Cedar Rapids on Feb- 
ruary 16, 1923. Appellee’s intestate died on February 13, 1923. 

The policy contained the following provision: 

“This policy shall not take effect if the insured died before the date hereof, or 
if on such date the insured be not in sound health, but in either event, the premium 
paid hereon, if any, shall be returned.” 

The local agent was under instructions from the home office of the appellant, 
which among other things, provided: 

“Before delivering a policy the agent must ascertain whether the insured is in 
good health. If the health of the insured be poor or habits questionable, the agent 
must not, on any account, deliver the policy, but must return it immediately to the 
home office, with full information.” 

The local agent returned the policy to the home office promptly. Officers of 
appellant subsequently tendered payment of the 70 cents premium to the appellee. 

Appellant moved for a directed verdict upon this record. The motion was over- 


{1, 2] The question is whether or not the policy ever went into effect and became 
binding upon the appellant. The application of the intestate was in the nature of an 
“offer” to the appellant to procure from it a policy of insurance. Beyer v. Central 
Life Insurance Co., 199 Iowa, 245, 201 N. W. 577; State Insurance Co. v. Lock, 
191 Iowa, 1083, 183 N. W. 311. This offer contained certain express and definite 
terms. One of these was that: 

“No obligation shall exist against said company on account of this application 
* * * unless said company shall issue a policy in pursuance thereof and the same is 
delivered to me.” 

The appellant accepted this offer, none other. Assuming that it was accepted by 
appellant during the lifetime of the applicant and became a contract between the 
parties, then it was a contract which bound appellant to issue its policy of insurance 
under a mutual agreement that said policy should not become the “obligation” of 
the appellant until it was delivered to the applicant. Such a contract is not against 
public policy, and competent parties could rightfully enter into it. The acceptance 
or approval of the application by the appellant did not, under the terms of the ap- 
plication itself, make the policy operative or effective at the instant of such accept- 
ance. The intestate, by the very terms of his application, agreed that “no obliga- 
tion” should exist under the policy applied for until the policy was delivered to him. 
The appellant accepted the application upon these terms. It was an important and 
integral part of the contract under which the policy was to be issued. 

It is not a case where the application was silent as to the matter of delivery, 
and the due posting of the policy might bé decreed a legal delivery. See State In- 
surance Co. v. Lock, 191 Iowa, 1083, 183 N. W. 311. 

In this case the applicant bound himself specifically that “no obligation” should 
exist under the policy sought, unless such policy was delivered to the applicant. It 
was an application with this specific provision regarding the delivery of the policy 
that appellant accepted. The parties had a perfect right to make a contract for the 
policy of life insurance and to provide that the policy referred to should not be 
effective until the happening of an event, to wit, the delivery of such policy to 
the applicant. Appellee argues that, when the appellant accepted the application of 
the intestate, at that moment a contract was made between the parties. Let this be 
conceded. The “contract” provided, however, that the thing about which the parties 
were contracting, to wit, the policy of insurance, should not itself become a binding 
a between the parties until it was, in fact, delivered. This contract must 

upheld. 


‘We had a somewhat similar situation before us‘in Wilson v. Accident Associa- 
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tion, 160 Iowa, 184, 140 N. W. 860, in which, speaking through Mr. Justice Gaynor, 
we said: 

“The contract then between the parties on which suit is brought, and upon which 
the minds of the parties met, is this: If we accept your application for membership, 
we will issue you a certificate of membership which shall not be effectual until after 
it is delivered to you, or which shall be effectual from the date of its delivery to 
you, while you are in good health and free from disability. The parties have a 
right to make such a contract, as is made here, and they have a right to agree when 
the contract shall become effectual and binding upon the parties. They have a right 
to attach conditions upon the existence or nonexistence of which the contract will, 
or will not, become binding upon the parties. It presents a situation something like 
this: A. and B. enter into a contract. All the terms of the contract are agreed 
upon, but at the time of the entering into the contract they stipulate and agree that 
this contract shall not become effectual or binding upon either party until the same 
is reduced to writing and duly acknowledged by both parties. That is a condition 
precedent to its taking effect, and neither party could enforce the contract against 
the other, until such condition was performed, in the absence of fraud or bad faith 
or some other legal reason which would void the effect of the contract so entered 
into.” 

In the opinion in the Wilson Case we quoted from Summers v. Mutual Life 
Insurance Co., 12 Wyo. 369, 75 P. 937, 66 L. R. A. 812, 109 Am. St. Rep. 992, as 
follows: 

“But it is not unusual for applications for insurance, particularly life insurance, 
to provide that the insurance shall not take effect until the delivery of the policy; 
and in such cases it is reasonably held that no risk is assumed until. such delivery. 
* * * Where acceptance or delivery is necessary to put the insurance into effect there 
will, of course, be no risk until the things precedent agreed upon shall happen.” 

In Reynolds v. Northwestern M. L. Ins. Co., 189 Iowa, 76, 176 N. W. 207, 
a clause in the application provided: 

“It is understood and agreed (1) that if the amount of the premium on the in- 
surance herein applied for is not paid at the time of making this application there shall 
be no liability on the part of the said company under this application, unless nor until 
a policy shall be issued and delivered to me and the first premium thereon actually 
paid during my life.” 

Regarding this provision, we said: 

“Clearly the first clause of the contract relieves the company from liability until 
a policy has been issued, delivered, and the premium paid.” 

Such is the general rule of the authorities. 32 C. J. 1127, any many cases cited. 

[3] II. Conceding, as we must under the provisions of the application, that 
delivery of the policy was a prerequisite to its becoming effective, we then meet the 
question as to whether or not the policy was delivered to appellee’s intestate. Ap- 
pellee places great reliance upon the case of Unterharnscheidt v. Insurance Co., 160 
Towa, 223, 138 N. W. 459, 45 L. R. A. (N. S.) 743. In that case the application for 
insurance contained the following provision: 

“(7) That the insurance hereby applied for shall not take effect unless the pre- 
mium is paid and the policy delivered to and accepted by me during my lifetime and 
good health, and that then the first policy year shall end on such date as may be fixed 
by the company in the policy.” 

In said case the application was accepted by the insurance company and a policy 
duly issued and sent to the agent of the company for delivery to the applicant. This 
letter was dated July 19, 1910. The agent left the city where he was living on July 
15, 1910, and did not return until August 7, 1910. He left no one in charge of his 
business during his absence. The letter inclosing the policy was delivered at his office 
not later than July 20, 1910, and remained there unopened until his return. In the 
meantime, the insured died on August 2, 1910. In discussing the question of delivery, 
we said: 

“It is next argued that the delivery of the policy to the company’s agent is not a 
delivery to the insured person. It is quite obvious that this may or may not be true 
according to the circumstances under which the policy is placed in the agent’s hands. 
If the premium is paid when the application is presented, and such application is ap- 
proved and policy executed as of that date, and nothing remains but to deliver the 
paper to the insured, it may well be held that the sending of it to the agent to be by 
him given over to such insured’ person constitutes a sufficient delivery in law. ‘To 
say the least, the neglect or omission of the agent under such circumstances to per- 





Life] Ray v. Ancient Order of United Workmen. of Kansas 563 


form the manual act of placing the policy in the hands of the insured will not serve 
to suspend or postpone the obligation of the company upon its contract. In other 
words delivery in law is not necessarily manual delivery. [Citing cases.] These and 
many other cases emphasize the proposition that legal delivery is very frequently ac- 
complished without an actual transfer of manual possession.” 

It is to be noticed that in that case the policy had been issued during the life- 
time of the insured and had been sent to the agent of the company for delivery to the 
insured. The fact of the absence of the agent from the city, with no one to open 
his mail, was the only thing that prevented actual manual delivery to the insured. 
We held that there was legal delivery, although the misfortune or casualty of the 
agent’s absence had prevented actual manual delivery. 

The facts clearly distinguish the case from the one at bar. In the case at bar 
there could never have been any delivery of the policy to the applicant at any time 
after its execution. There is no claim of undue delay in the issuance or forwarding 
of the policy. It was a physical impossibility for the appellant to have’ delivered the 
policy to the applicant under the circumstances shown. Not so in the Unterharn- 
scheidt Case. 

We reach the conclusion that there was no delivery of the policy to the appli- 
cant, and hence that, under the terms of the application, the policy never became effec- 
tive. As bearing on Ag question, see Bowen v. Prudential Insurance Co., 178 Mich. 
63, 144 N. W. 543,51 L. R. A. (N. S.) 587; National Life Association v. Speer, 
111 Ark. 173, 163 S. W. 1188; Neff v. Metropolitan Life Insurance Co., 39 Ind. App. 
250, 73 N. E. 1041; Yount v. Prudential Life Insurance Co. (Mo. App.) 179 S. W. 
749; Paine v. Pacific Mutual Life Insurance Co., 51 F. 689 (C. C. A. 8th Circuit) ; 
Clark v. Mutual Life Insurance Co., 129 Ga. 571, 59 S. E. 283; Hills v. Penn. Mutual 
Life Insurance Co., 28 Ky. Law 790, 90 S. W. 544; Oliver v. Mutual Life In- 
surance Co., 97 Va. 134, 33 S. E. 536. 

It follows that the trial court erred in not sustaining appellant’s motion for a 
directed verdict. Other matters argued do not require consideration. 

The judgment must be reversed. 

Evans, C. J., and Vermilion and De Graff, JJ., concur. 


RAY v. ANCIENT ORDER OF UNITED WORKMEN OF KANSAS. 
(No. 26939.) 
(Supreme Court of Kansas. Jan. 8, 1927.) 
1 Pacific Reporter 1079 
(Syllabus by the Court.) 
INSURANCE—IN ACTION ON BENEFICIARY CERTIFICATE, EVIDENCE 

HELD TO SUPPORT VERDICT AND JUDGMENT FOR PLAINTIFF. 

In an action to recover on a beneficiary certificate in a fraternal society, the evi- 
dence considered, and held sufficient to support the verdict and judgment rendered 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 819[1].) 

Appeal from District Court, Crawford County; D. H. Woolley, Judge. 

Action by Betty V. Ray against the Ancient Order of United Workmen of Kan- 
sas. From a judgment for plaintiff, defendant appeals. Affirmed. 

Edgar Bennett, of Washington, Kan., for appellant. 

Guy W. Von Schriltz, C. O. Pingry, P. E. Nulton, and G. L. Stevenson, all of 
Pittsburg, for appellee. 

OPKINS, J. The action was one to recover on a beneficiary certificate issued by 
defendant to plaintiff’s husband. The plaintiff prevailed and defendant appeals. 

The facts are briefly these: Plaintiff's husband applied for membership in the 
defendant society, November 16, 1923, at which time he was examined by the society’s 
medical examiner, Dr. C. M. Montee, of Pittsburg. The application, together with 
the medical examiner’s report, was sent to the home office of the society and bene- 
ficiary certificate issued thereon, November 20, 1923. About the middle of Decem- 
ber, following, deceased contracted influenza and pneumonia and was told that he 
was suffering from heart trouble. He died March 8, 1924; cause of death being 
given as “endocarditis,” or “organic heart disease.” 

The controversy was one of fact. The defendant contends that answers of the 
deceased to certain questions in his application were not full, true, and complete as 
warranted by him. The questions and answers over which the controversy arises were: 
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“Q. Has any physician ever given an unfavorable opinion upon your life or 
healthe <A. No. 


“Q. Have you ever suffered from any ailment or disease of the heart? A, 
0. 


Substantially and in brief the testimony was as follows: Dr. Fayne, who at- 
tended deceased in his last illness, testified that he examined him in March, 1924, 
at which time the patient was suffering from heart disease; that he also attended 
him in December, 1923, and found that he had a bad heart and pneumonia. (Appli- 
cation made and questions answered, November 16, 1923.) Dr. Moberg testified that 
he examined insured for insurance and found a bad heart murmur, but on cross- 
examination was unable to recall in what year or month this examination was made, 
but that it was in the summer time because the garage was wide open. Mrs. Ray, 
wife of the insured, testified that the doors of the garage (operated by the insured) 
were kept wide open all the time except in case of a severe storm. Dr. Smith testi- 
fied that he made a physical examination of insured in June, 1922, and found he had 
heart trouble, for which he treated him for about one year, and in the persence of his 
wife told him to take care of his heart. The plaintiff testified that she remembered 
the occasion of Dr. Smith treating her husband in June, 1922, for a very bad ulcer 
of the stomach; that at that time Dr. Smith made no statement in her presence of her 
husband having had heart trouble; that he took care of her husband for a year and 
a half and that she was always present when Dr. Smith came to the house when her 
husband was ill; that Dr. Smith had him in the hospital for the flu and pneumonia 
in January, 1923; that she was present at that time and Dr. Smith did not say in her 
presence that he was suffering from any heart trouble; that he treated him in De- 
cember, 1923, and at that time said he had developed a slight heart murmur because 
of the flu and would have to stay in bed for a time; that her husband recovered from 
that spell. There is also testimony to the effect that Dr. Smith and deceased had 
had considerable trouble over an automobile repair bill. Dr. Montee, examining 
physician for the society, testified that at the time he examined insured (November 
16, 1923) his heart appeared to be all right; that cases of influenza and pneumonia 
can develop heart trouble; and that it might develop in three or four days. Dr. 
Dudley, who made a physical examination of the insured in March, 1923, testified 
that he found nothing abnormal in his heart; no chronic heart trouble nor any 
illness or disease of the heart. 

Various authorities cited by the parties need not be analyzed. The controversy 
in our opinion turned on disputed questions of fact which were resolved by the jury 
in favor of the plaintiff. There was sufficient testimony to sustain the verdict and 
judgment. 

The judgment is affirmed. 


COE v. FEDERAL RESERVE LIFE INS. CO. 
(No. 27033. 
(Supreme Court of Kansas. Jan. 8, 1927.) 
251 Pacific Reporter 1102 
(Syllabus by the Court.) 

1. INSURANCE—LIFE INSURANCE COMPANY MAY EMPLOY GENERAL 
AGENT, AUTHORIZED TO DO GENERAL INSURANCE BUSINESS 
AND TO ASSIGN CONTRACT AND COMPENSATION NAMED 
THEREIN TO ASSOCIATE THEREAFTER NAMED BY HIM. 

A life insurance company has power to employ an agent for a named state for a 
period of 15 years and to authorize him to procure applications for life insurance, to 
collect first year and renewal premiums, to appoint agents, to plan and organize the 
work of soliciting life insurance in that state, to have absolute control of such or- 
ganization, to open offices, to make contracts with such agents appointed by him, and 
to assign his contract with the company and all compensation named in it to an asso- 
ciate to be thereafter named by the agent employed. 

(For other cases, see Insurance, Dec. Dig. § 74.) 

Appeal from District Court, Shawnee County; Otis E. Hungate, Judge. 

Action by J. S. Coe against the Federal Reserve Life Insurance Company. From 
an order overruling its demurrer to plaintiff's petition, defendant appeals. Affirmed. 

T. J. McComb and J. D. McComb, both of Oklahoma City, Okla., and Bennett 
R. Wheeler, S. M. Brewster, and John L. Hunt, all of Topeka, for appellant. 

Thomas F. Doran and Clayton E. Kline, both of Topeka, for appellee. 
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MarsHALt, J. The defendant appeals from an order overruling its demurrer to 
the petition of the plaintiff. 

The plaintiff sued to recover damages for breach of a written contract, which 
read as follows: 

“Whereas, it is important that the Federal Reserve Life Insurance Company 
shall enter other states for the purpose of writing business therein; and 

“Whereas, J. S. Coe is willing to undertake the work of procuring business and 
the renewal thereof for the company in the state of Oklahoma; and 

“Whereas, said Coe agrees to use his best endeavors in the work of building an 
organization in Oklahoma: 

“Now, therefore, this contract made in duplicate this 19th day of December, 1922, 
by and between the Federal Reserve Life Insurance Company (a corporation duly 
organized under the laws of the state of Kansas, with its principal office in eo 
City, county of Wyandotte, state of Kansas), party of the first part and J. S. Coe, 
of Topeka, county of Shawnee, state of Kansas, party of the second part, witnesseth: 

“1. Appointment. 

“The first party hereby appoints the second party its general agent in and for the 
state of Oklahoma. 

“2. Authority. 

“Second party shall have authority (a) to procure applications for policies (de- 
fined as writing business); (b) to collect first-years premiums; (c) to collect re- 
newal premiums; (d) to appoint agents and others necessary in the carrying out of 
the second party’s work and his plan of organization for the procurement of said 
business and the renewal thereof; (e) to have absolute control of said organization ; 
(£) to have the right to open offices anywhere he may see fit in any of the said states; 
(g) to do such advertising or circularization as he may wish to do at his own expense. 

. Expenses of First Party. 

“First party shall pay death claims and all expenses in connection with the com- 
pany as ordinarily paid by life insurance companies, including medical examination 
and inspection fees, taxes, all licenses and fees: Provided, however, that said Coe 
agrees to advance the necessary amounts to cover licenses and fees and/or taxes in 
the states herein named, with the understanding, however, that if and when said Coe 
shall have procured $200,000 of paid-for business in the states herein named, then 
said amounts which shall have been advanced by said Coe for licenses and fees and/ or 
taxes in that state shall be refunded to said Coe; and this shall be the method and 
arrangement for all the states herein named, that is, opening and entering said state. 

“4. Expenses of Second Party. 

“Second party shall pay commissions and other compensation to all subagents or 
others employed by second party in the procurement of business, or renewal thereof, 
in any of the states herein named. 

“5. Second Party May Make Contracts. 

“Second party may make contracts with such subagents or others in the procure- 
ment of business, or renewal thereof, in any of the states herein named, on whatever 
contractual basis he may be able to make, and whatever difference, or differences, if 
any, between this contract and the contract thus made by second party with such 
subagents or otherwise, as aforesaid, shall go to second party and belong to him. 

“6. Assistants. 

“Second party shall have the power to appoint and employ such assistants and 
others as second party may see fit so to do, and second party shall also have power 
to give said assistants and others such appropriate titles as he may select; and second 
party may delegate any of the powers herein conferred on second party, and may em- 
power said assistants and others to act for him. 

Compensation. 

“Second party’ s compensation shall be commissions on first-year premiums, and 
renewal commissions on nine subsequent premiums paid on all business written in 
the state herein named as follows, to wit: 


Kind of First-Year Kind of First-Year 
Policy. Commission. Policy. Commission. 
Term policies 95% Ordinary life policy 95% 
Twenty-payment life policies. 95% Fifteen-payment life policies. 90% 
Ten-payment life policies.. 85% Twenty-year endowment poli- 
Fifteen-year endowment poli- cies 75% 
i 70% Ten-year endowment policies. 65% 





566 The Insurance Law Journal, Vol. 68 [ April, 1927 


“8. Renewals. 

“In addition to the commissions named in the foregoing schedule, second party 
shall receive nine renewals on the subsequent premiums on all policies written under 
this contract as follows, to wit: four renewal commissions of 15 per cent. each and 
thereafter five renewal commissions of 10 per cent. each of the premiums paid on all 
policies written during the continuance of this contract. 

“9. Duration of Contract. 


“This contract shall become effective today and shall continue for a period of 15 
years from this date. 


“10. Assignment. 

“This contract and all compensation herein named may be assigned by second 
party to an associate hereinafter to be named by second party to first party. 

“The above was substituted for section No. 10 and written by the company’s presi- 
dent in my own handwriting. 

[Signed] Walter L. Payne, Pres. 
“11. Changed or Converted Policies. 

“If and when any term, life and/or endowment policy may be changed from a 
lower to a higher premium, second party shall receive commissions, as herein pro- 
vided, on the difference between the lower and higher premiums. 

“12. Shall Not Affect Any Other Contract. 

“The making of this contract shall not affect, in any wise, any contract hereto- 

fore made by and between said company and the second party to this contract. 


“13. Opening State. 

“Second party shall have the right to open or enter said state whenever second 
party finds it practicable to begin operation in said state: Provided, however, if sec- 
ond party shall not have begun operation in the state herein named within two years 
from the date of this contract, first party shall have the right to withdraw state 
herein named from this contract. 


“14. Acceptance. 

“Second party is willing and agrees to undertake said work of building an organi- 
zation in the state herein named, in accordance with the terms of this contract, and, 
accordingly hereby accepts this contract.” 

The petition alleged the execution of the contract, and the willingness, readiness, 
and ability of the plaintiff to perform his obligations under it, which performance 
was prevented by the defendant. The breach of contract alleged was that the de- 
fendant, after repeated requests and demands therefor, failed to furnish the informa- 
tion, materials, and supplies necessary to be furnished to the plaintiff in order to en- 
able him to perform his obligations under the contract. The petition proper is set 
out in 9 pages of printed matter in the abstract, and with the exhibits fills 29 pages. 

[1] 1. One part of the demurrer was on the ground that the petition did not 
state facts sufficient to constitute a cause of action. To support this ground of the 
demurrer, the defendant argues that the contract was void because by it the defend- 
ant turned over to the plaintiff the entire management of its business in the state of 
Oklahoma, which at that time was one-half of the territory in which the defendant 
was doing business. This argument is based on the length of time the contract was 
to run (15 years) on the authority given to the plaintiff in employing subagents for 
the purpose of procuring insurance and on the fact that the contract provided that it 
and all compensation under it could be assigned by the plaintiff to any associate 
whom he might thereafter name. The court cannot agree with the defendant in its 
construction of the contract. It did name the plaintiff as the agent of the defend- 
ant, and did give to him power to appoint subagents, and did give him authority to 
assign his rights under the contract, but it did not authorize him, nor any one ap- 
pointed by him, to do anything except to procure application for policies, to collect 
first-year premiums, and to collect renewal premiums, as set out.in paragraph No. 2 
of the contract. This did not take from the defendant the management or control of 
its business in Oklahoma. The petition alleged a breach of the contract and stated a 
cause of action. Be ee 

[2] 2. The demurrer sets out 10 grounds, each of 9 of which is directed to a 
specific part of the petition on the ground that the part attacked did not state facts 
sufficient to constitute a cause of action against the defendant. It may be said that 
none of those parts of the petition, taken by itself, constitued a cause of action 
against the defendant. The petition did not attempt to state a’ cause of action on any 
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one of those parts. They were a part of the petition as a whole, which alleged but 
one cause of action and did not attempt to plead more than one. 

The statute (section 60—705 of the Revised Statutes) reads: 

“The defendant may demur to the petition only when it appears on its face 
* * * that the petition does not state facts sufficient to constitute a cause of action.” 

The statute does not provide for a demurrer to a part of a petition which states 
but one cause of action. The right to demur is restricted to the whole of a cause 
of action. 

In 31 Cyc. 326, the writer says: 

“Under the common-law system of pleading, a demurrer will lie only to the 
whole of a pleading. But under the Codes and practice acts, the general rule is that 
it can be directed to a particular count or defense. However, a demurrer must go 
to the whole of a count or defense, where the same is single and entire, and a de- 
murrer to only a part thereof cannot be considered.” 

To the same effect is 6 Standard Encyclopedia of Procedure, 857-859. 

It is not a ground of demurrer that a part of a petition does not state a cause 
of action where that part is set out merely as a part of the cause of action alleged 
in the petition as a whole. The part attached may be subject to a motion to strike 
out or to make more definite and certain, but it is not demurrable because it is subject 
to those motions. 

The demurrer was properly overruled, and the judgment is affirmed. 


EVANS v. INTERNATIONAL LIFE INS. CO. 
(No. 26952.) 
(Supreme Court of Kansas. Jan. 8, 1927.) 
252 Pacific Reporter 266 
(Syllabus by the Court.) 

1. INSURANCE—REFUSAL TO ISSUE POLICY UNTIL COMPANY, 
WITHIN REASONABLE TIME, COULD ‘OBTAIN SATISFACTORY 
EXPLANATION CONCERNING DISEASE OF APPLICANT, HELD 
NOT NEGLIGENCE AUTHORIZING RECOVERY OF DAMAGES. 

In an action to recover damages from a life insurance company because of an 
alleged mistake of its medical examiner in recording the answer “‘Yes” instead of 
“No” to the question asked the applicant, “Have you ever had any disease peculiar 
to your sex?” where the applicant signed the statement prepared by the medi- 
cal examiner and warranted the answers contained therein to be full, complete and 
true, it was not negligence for the insurance company to refuse to issue the policy 
applied for until it could, within a reasonable time, obtain a satisfactory explanation 
from its medical examiner concerning the disease mentioned. 

(For other cases see Insurance, Dec. Dig. § 130[4].) 


2. INSURANCE—EXAMINER’S RECORDING WRONG ANSWER TO 
QUESTION ASKED APPLICANT HELD NOT BINDING ON COM- 
PANY, IN ACTION FOR DAMAGES. 

And further, under the facts narrated in the opinion, the alleged negligent acts of 
the medical examiner were not attributable to or binding upon the insurance company. 


(For other cases see Insurance, Dec. Dig. § 130[4].) 


Appeal from District Court, Shawnee County; Olis E. Hungate, Judge. 

Action by Elizabeth J. Evans against the International Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded, with 
instructions. 

John M. Atkinson, of St. Louis, Mo., and John S. Dean, of Topeka, for appellant. 

Leonard S. Ferry and Edwin A. Austin, both of Topeka, for appellee. 

Hopkins, J. [1] The action was one to recover damages on account of the 
alleged negligence of the defendant in failing, through its medical examiner, to prop- 
erly record answers to questions and deliver a policy of insurance. Plaintiff prevailed 

and defendant appeals. 
; The facts are substantially these: The plaintiff and her husband, George R. 
Evans, on July 31, 1922, executed and delivered to the defendant a joint application 
for an ordinary life nonparticipating insurance policy for $2,500. The plaintiff was 
named as beneficiary of her husband and he as hers. The application was written 
in part by L. A. Alexander, defendant’s agent and solicitor, and part by its medical 
examiner, Dr. J. N. Beasley. The answers by plaintiff and her husband to the sev- 
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eral questions in the medical examination were written by Dr. Beasley. The applica- 
tion was forwarded to the home office of the defendant company at St. Louis, Mo., the 
day it was executed.. August 6th, following, Alexander received a letter from the 
company which reads: 
“No. 116501. George R. Evans. 

' “Elizabeth J. Evans. 

“Delivery of the policy is conditioned upon your obtaining a signed statement 
from the medical examiner, Dr. J. N. Beasley, relative to the illness suffered by Mrs. 
Evans referred to in question No. 11-J in the examination report, which statement 
must be satisfactory to the company. When this has been obtained, delivery of the 
policy can be made, but not otherwise.” 

Upon receint of this letter, Alexander called Dr. Beasley’s office, found he was 
out of the city on his vacation, and forwarded the letter to him. This doctor received 
os — the time he returned. In the meantime plaintiff’s husband died, August 

Plaintiff alleged two acts of negligence; one by the medical examiner, and the 
other by the local agent of the company in failing to deliver the policy. The trial court 
absolved the defendant from liability resulting from the delay in delivery of the policy, 
but submitted to the jury the question whether the defendant was liable for negli- 
gence in the taking and recording of the answers by the doctor to the questions pro- 
pounded by him to the plaintiff in her examination. 

[2] The question and answer which gave rise to the controversy designated 
in the application as “11-J” was, “Have you ever had any disease peculiar to your 
sex?” Dr. Beasley wrote the answer, “Yes.” The plaintiff maintains that she an- 
swered it “No,” and that, if the application had been sent to the company contain- 
ing the answer as she made it, the policy would have been returned and would have 
been delivered on or about August 6th. Dr. Beasley also testified that the answer to 
the question was in his handwriting; that he put it down at the time as given to 
him by Mrs. Evans; that the disease referred to was a laceration of the womb re- 
sulting from a premature birth; and that the treatment was curettement. He did not 
think the matter of such serious importance as to prevent him from advising accept- 
ance of the risk. The plaintiff contends that, although the injury to the womb had 
been incurred and the curettement performed, it was not correct to say that it was 
a “disease peculiar to her sex.” We think it immaterial whether the trouble be 
technically designated as a disease or an injury. When the examination was com- 
pleted, the document containing plaintiff’s answers was signed by her. The signa- 
ture appeared directly beneath the particular question and answer. Above plaintiff’s 
signature appeared a certificate which reads: 

“I warrant, on behalf of myself and of any person who shall have or claim 
any interest in any policy issued hereunder, each of the above answers to be full, 
complete, and true.” 

Concerning the letter received from the company, Mr. Alexander testified: 

“QO. Mr. Alexander, after receiving the letter from your company of August 
5th, did you have any conversation with Mr. Evans? <A. Yes, on the next day, 
Monday ; in fact, I told Mr. Evans about receiving the policy and the letter and that 
I had written to Dr. Beasley, and I explained the situation and that I had the letter. 

“Q. Told him you received the policy to be delivered on condition—A. That I 
couldn’t deliver it until I had this information. 

5 What did he say? A. That it was all right.” 

Plaintiff contends that the instant case is controlled by Pfiester v. Insurance Co., 
85 Kan. 97, 116 P. 245, and Boyer v. Mutual Hail Ins. Co., 86 Kan. 442, 121 P. 329, 
40 L. R. A. (N. S.) 164, Ann. Cas. 1915A, 671. In the former it was said: | 

“It is the duty of such an agent to prepare the application of a person solicited 
to insure so it will accurately and truthfully state the result of the negotiations and 
the agent’s failure to do so is in legal effect the fault of the company.” Syllabus. 

In the Boyer Case it was held: ae 

“Under the facts of this case it is held that a hail insurance company which issued 
a policy on a crop of growing corn the day after it was destroyed by a hailstorm is 
liable in damages for the amount of the insurance which would have been in force 
before the storm had its soliciting agent not delayed for an unreasonable length of 
time to forward the application on which the policy was issued.” Syllabus. | ' 

Many cases hold that the medical examiner is the agent of the insurer in making 
the examination, taking down the answers and reporting them to the company; that 
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his knowledge thus acquired, his interpretation of the answers given, and his errors 
in recording them are the knowledge, interpretation, and errors of the company itself. 
Sternaman v. Metropolitan Life Insurance Company, 170 N. Y. 13, 62 N. E. 763, 
57 L. R. A. 318, 88 Am. St. Rep. 625. See, also, editor’s note, 41 L. R. A. (N. S.) 
505 et seq.; Mystic Workers v. Troutman, 113 Ill. App. 84; Ames v. Manhattan 
Life Ins. Co., 40 App. Div. 465, 58 N. Y. S. 244, affirmed in 167 N. Y. 584, 60 N. E. 
1106; Fair v. Metropolitan Life Ins. Co., 5 Ga. App. 708, 63 S. E. 812; Royal 
Neighbors of America v. Boman, 177 Ill. 27, 30, 52 N. E. 264, 69 Am. St. Rep. 201; 
Franklin Life Ins. Co. v. Galligan, 71 Ark. 295, 73 S. W. 102, 100 Am. St. Rep. 73; 
Iowa Life Ins. Co. v. Haughton, 46 Ind. App. 467, 87 N. E. 702. It has been held 
also that, where the agent of an insurance company who fills out an application for 
insurance is duly informed as to facts and fails to state them in the application, the 
actual knowledge of the agent will be held to be the knowledge of the company. In 
surance Company v. Davis, 59 Kan. 521, 526, 53 P. 856. See, also, Insurance Com- 
pany v. Bank, 60 Kan. 630, 57 P. 524; Insurance Company v. Darrin, 80 Kan. 578, 
103 P. 87. In our opinion, the principles enunciated in the cases relied on by plaintiff 
and the other cited cases are not applicable to the facts in the instant case. 

Here no policy had been delivered. The negotiations between the parties were 
not completed. The joint application was submitted to the company, together with a 
note for the premium, for its acceptance at its home office in St. Louis. It was 
promptly examined, and found to be unsatisfactory in the one respect. Continuing 
the negotiations, the company requested a signed statement by the local medical exam- 
iner, satisfactory to itself, as to the plaintiff’s illness disclosed by her application. It 
was not beyond its rights in doing this before concluding the negotiations and accept- 
ing the risk. Before it received the explanation, plaintiff’s husband died. The com- 
pany then refused to deliver the policy and returned the premium note which had 
accompanied the application. The delay in the delivery of the policy occasioned by 
the agent’s attempt to procure an explanation cannot be said to have been negligence. 
Therefore no negligence was attributable to the defendant because of the delay be- 
tween the receipt of his instructions from the company and the death of plaintiff’s 
husband. If the medical examiner had deliberately returned a false answer to his 
company (which is in no wise charged here), plaintiff, in our opinion, would be in no 
better position. It was the duty of both the plaintiff and the medical examiner to 
give the insurance company correct information. In New York Life Insurance Com- 
pany v. Fletcher, 117 U. S. 519, 6 S. Ct. 837, 29 L. Ed. 934, it was said: 

“Where both the assured and the insurer are deceived by fraudulent acts of an 
agent in inserting in the application false answers, where the assured answered truth- 
fully, if both parties acted bona fide, the policy should be canceled and the pre- 
miums returned.” : 

In the instant case no fraud was alleged or claimed. The negotiations for deliv- 
ery of the policy were never completed, so that the law question involved must neces- 
sarily be resolved on entirely different principles from those in the cited cases. The 
act of Mr. Alexander in forwarding the company’s letter to Dr. Beasley was 
acquiesced in by the deceased, who, it may be noted, was present at the time Dr. 
Beasley wrote down the plaintiff’s answers. There was no completed contract, no 
meeting of the minds, no delivery of the policy, and no negligence of the company in 
seeking further information. 

The conclusion at which we have arrived renders unnecessary any discussion 
of other questions presented in the briefs. 

The judgment is reversed, and the cause remanded, with instructions to enter 
judgment for the defendant. 


NATIONAL LIFE & ACCIDENT INS. CO. v. WALLACE. 
(Court of Appeals of Kentucky. Dec. 14, 1926.) 
289 Southwestern Reporter 219. 

1. INSURANCE—ANSWERS IN APPLICATION REFERRED TO IN IN- 
SURANCE POLICY, BUT NOT MADE PART THEREOF, HELD INAD- 
MISSIBLE UNDER STATUTE (KY. ST. § 679). _ a 
Alleged false answers in application for insurance policy, containing clause that 

company would not be presumed to know of previous policies unless expressly shown 

in application, where application was not attached to policy or printed in policy, could 

not be proved, and could not be relied on in defense, in view of Ky. St. § 679. 


(For other cases, see Insurance, Dec. Dig. § 650.) 
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2. INSURANCE—PROVISION INVALIDATING POLICY UNLESS IN- 
SURED WAS IN SOUND HEALTH AT DATE OF ISSUANCE OF POL- 
ICY DID NOT PRECLUDE RECOVERY, THOUGH INSURED HAD TU- 
BERCULOSIS, WHERE INSURED WAS NOT SHOWN TO HAVE 
CONTRACTED DISEASE BETWEEN DATE OF APPLICATION AND 
DATE OF DELIVERY. 

Provision invalidating insurance policy unless insured was in sound health at 
date of issuance held not to preclude recovery for death of one having tuberculosis 
at date of delivery of policy, nearly a month after medical examination, where it was 
not shown that no such affliction existed at time of medical examination and making 
of application. 

(For other cases see Insurance, Dec. Dig. § 136[4].) 


Where trial court had properly directed verdict in plaintiff's favor on different 
grounds from those relied on by appellate court, it was appellate court’s duty to ap- 
prove trial court’s ruling. 

Appeal from Circuit Court. McCracken County. 

Action by Clyde Wallace against the Natiorfal Life & Accident Insurance Com- 
pany. From a judgment for plaintiff on a directed verdict, defendant appeals. Affirmed. 

L. B. Alexander and C. C. Grassham, both of Paducah, for appellant. 

Nichols & Nichols, of Paducah, for appellee. 

Tuomas, C. J. On December 8, 1924, the appellant and defendant below, Na- 
tional Life & Accident Insurance Company, issued a policy on the life of Dolly 
Wallace, who was the wife of the appellee and plaintiff below, Clyde Wallace, by 
which it agreed and promised to pay plaintiff as the beneficiary in the policy the 
sum of $545 upon the death of the insured, his wife. She died on April 27, 1925, but 
defendant declined to pay the policy or any part of it, although the premiums were 
paid and the policy was in force if otherwise valid at the time of the death of the 
insured. This action was brought by plaintiff to recover its full amount, and the de- 
fense was (a) that the insured made false answers in her application for the policy 
which was taken on November 12, 1924, nearly a month before the issuing of the pol- 
icy; and (b) that it was stipulated in the face of the policy that “no obligation is 
assumed by the company prior to the date hereof, nor unless on said date the insured 
is alive and in sound health,” and that the insured at the time of the delivery of the 
policy was afflicted with tuberculosis with which she finally died. Subsequent plead- 
ings made the issues as thus tendered by the answer, and at the close of the evidence 
the court sustained plaintiff's motion for a peremptory instruction in his favor, fol- 
lowed by a verdict as so directed, and, from the judgment pronounced thereon, defend- 
ant prosecutes this appeal. A 

It was pleaded under defense (a) that the insured falsely answered in her appli- 
cation that she was in good health at that time; that she stated that she was not 
then afflicted, nor had she ever been, with a number of catalogued diseases including 
tuberculosis, when in truth and in fact she was then in an advanced stage of that 
disease; and that she falsely answered the question, “What medical or surgical atten- 
tion have you had in the last five years?” by stating that during that period she had 
consulted Dr. Acree for la grippe which lasted only two weeks, when in truth and 
in fact she was at that time and for a considerable while prior thereto being treated 
by a chiropractic, which it is argued came within the purview of the alleged falsely 
answered question, and that she fraudulently concealed the chiropractic treatment. De- 
fendant offered to prove by Dr. Reddick, who saw the insured for the first time 
about two days before her death, that, from his experience as a physician and the 
history of the case obtained at the time in the presence of and partially from the in- 
sured and her husband, she had been afflicted with tuberculosis for as much as 18 
months prior thereto. The court declined to permit him to base his opinion on the 
history of the case so obtained by him, and that ruling of the court is one of the 
errors relied on for a reversal. The court furthermore, necessarily was of the opin- 
ion that chiropractic treatment was not included in the question “What medical or 
surgical attention have you had in the last five years?” and for that reason the con- 
cealment of that treatment by the insured did not avoid the policy; and that necessary 
ruling of the court (since he gave a peremptory instruction for plaintiff) is also urged 
as prejudicial error on this appeal. Lastly, it is argued, under defense (b), that the 
insured was not in sound health when the policy was delivered, and for that reason 
the company did not assume the obligations of the policy and should not be required 
to pay it. We will dispose of these defenses in the order named. 
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Necessarily, if the matters relied on under defense (a) are not in any event 
available to defendant, the alleged errors of the court in the rejection of testimony 
relating to them would not be prejudicial to defendant; for, if it could not for: any 
reason rely upon any false answers in the application, though undisputably proven, 
any ruling of the court, howsoever erroneous, upon either the admission or rejection 
of testimony to establish such false answers, would not be material or prejudicial. 

[1] Section 679 of our Statutes says in part: 

“All policies or certificates hereafter issued to persons within the commonwealth 
of Kentucky by Corporations transacting business therein under this law, which poli- 
cies or certificates contain any reference to the application of the insured, or the by- 
laws, or the rules of the corporation, either as forming part of the policy or contract 
between the parties thereto, or as having any bearing on said contract, shall have such 
application, by-laws and rules, or the parts thereof relied upon as forming part of 
the policy or contract between the parties thereto, or as having any bearing on said 
contract attached to the policy or certificate, or printed on the face or reverse side 
thereof, and unless either so attached and accompanying the policy, or printed on the 
face or reverse side thereof, shall not be received as evidence in any action for the 
recovery of benefits provided by the policy or certificate, and shall not be consid- 
ered a part of the policy, or of the contract between the parties.” (Our italics.) 

The policy in this case does not expressly refer to and make the application a 
part of it, but there is contained therein this clause: 

“The company shali not be presumed or held to know of the existence of any 
previous s¢ejection, or any previous policy, unless such fact or facts shall be expressly 
shown in the application, and the issue of this policy shall not be deemed a waiver of 
this condition.” (Our italics.) 

That reference to the application in the face of the policy is sufficient to bring it 
within the purview of the statute, since it refers to the application as having some 
“bearing on said contract,” and, unless it or a copy thereof was attached to the 
policy, or printed on its face or reverse side, then defendant would not be allowed to 
introduce it or to rely on any matter it contained, and which we have uniformly 
held since the date of the enactment of the statute. The application relied on in this 
case was not made a part of the policy, although referred to therein as bearing upon 
the contract, in any of the methods pointed out in the statute. On the contrary, it 
was entirely segregated therefrom, and, so far as appears, was retained all the 
while within the possession of defendant, with no copy attached to or in any manner 
made a part of the policy. It was therefore incompetent to permit any proof upon 
any of the alleged false answers made therein, and likewise incompetent for the 
court to permit the introduction of the application which was done over the objections 
and exceptions of plaintiff. It is therefore clear that none of the errors relied on in 
defense (a) are available on this appeal. 

[2] In the very recent case of Metropolitan Life Insurance Co. v. Walters, 215 
Ky. 379, 285 S. W. 252, we had before us the proper interpretation and application of 
the stipulation in the policy relied on in defense (b), and which was couched in the 
identical language of the stipulation in this case. We therein reviewed some prior 
opinions of this court, one of which was rendered in the case of Western & Southern 
Life Insurance Co. v. Weber, 183 Ky. 32, 209 S. W. 716, and arrived at the conclu- 
sion that the stipulation in the policy against the assumption of obligation, unless the 
insured was in sound health at the date of the deliyery of the policy, applied only to 
an unsoundness of health occurring between the time of the medical examination 
and the making of the application, and that of issuing the policy, and which construc- 
tion had theretofore been adopted in the cases of Metropolitan Life Insurance Co. v. 
Moore, 117 Ky. 651, 79 S. W. 219, 25 Ky. Law Rep. 1613, Western & Southern Life 
Insurance Co. v. Davis. 141 Ky. 360, 132 S. W. 410, and Modern Woodmen of 
America v. Atkinson, 153 Ky. 527, 155 S. W. 1135. There was no effort made in 
this case to prove that the alleged unsoundness of health of the insured, if any, at 
the date of the issuing and delivery of the policy occurred after the medical exami- 
nation and the. making of the application therefor. So that defendant did not at- 
tempt to prove a case that would avail it as a defense under the doctrine of the 
cases cited. The fact that she may have been afflicted in some degree with tubercu- 
losis at the time of the delivery of the policy sued on, which, as we have seen, was 
nearly a month after the medical examination and the making of the application, 
would not be a defense under the quoted policy clause, unless it was further shown 
that no such affliction existed at the time of the medical examination and the making 
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of the application, but the opposite of which was attempted to be proven by defendant. 
j 3] We are*constrained to conclude, therefore, that there was no defense proven 
in this case, and that the court properly directed a verdict in favor of plaintiff, 
although, perhaps, on different grounds than those herein outlined, and under numer- 
ous rulings of this court it is our duty under such circumstances to approve the 
ruling of the trial court, and the judgment is accordingly affirmed. 


FISETTE v. MUTUAL LIFE INS. CO. OF NEW YORK. 
In rE FISETTE, 
(No. 28170.) 
(Supreme Court of Louisiana. Nov. 29, 1926.) 
110 Southern Reporter 880. 

1, INSURANCE—ACT PROHIBITING DEFENSE OF FALSE STATE- 
MENTS, NOT INDORSED ON, OR ATTACHED TO, LIFE POLICY, 
APPLIES TO APPLICATION TO PLACE POLICY IN FORCE (ACT 
NO. 227 OF 1916). 

Act No. 227 of 1916, providing that no statements by insured shall be used in 
defense of claim under life policy, unless a copy thereof be indorsed on, or attached 
to, policy when issued, applies to statements in application to establish or place policy 
in force after failure to pay premium within time required. 

(For other cases see Insurance, Dec. Dig., § 655[2].) 


2. INSURANCE—FALSE STATEMENTS IN.APPLICATION, NOT IN- 
DORSED ON, OR ATTACHED TO, POLICY, TO PLACE IT IN: FORCE, 
HELD NO DEFENSE THEREUNDER. 

Under life insurance policy providing that no statement of insured shall be used 
in defense of claim thereunder, unless copy of application be indorsed on, or attached 
to, policy when issued, false statements of insured in application to establish or place 
policy in force cannot be used in defense of suit on policy. 

(For other cases see Insurance, Dec. Dig., § 655[2].) 

St. Paul, J., dissenting. 

Thompson, J., dissenting in part. ; 

Certiorari to Court of Appeal, Parish of St. Landry. 

Action by Marie S. Fisette against the Mutual Life Insurance Company of New 
York. A judgment for plaintiff was reversed, and plaintiff’s demand rejected, by the 
Court of Appeal, and plaintiff applies for certiorari or a writ of review. Judgment 
annulled, and case remanded to the Court of) Appeal. 

Dubuisson, Perrault & Burleigh and R. Lee Garland, all of Opelousas, for ap- 

plicant. 

Denegre, Leovy & Chaffe, of New Orleans, and Sandoz & Sandoz, of Opelousas, 
for defendant. 

O’Nrtt, C. J. This is a suit on an insurance policy on the life of the plaintiff's 
husband. He obtained two policies for $1,000 each, dated the 14th of April, 1924, 
and died on the [3th of March, 1925. The other policy was made payable to his 
estate, or to his heirs, administrators or assigns, and was assigned to the Planters’ 
Bank & Trust Company, plaintiff in another suit. 

The company declined to pay, and in defense averred that the cause of death of 
the insured was chronic dysentery, as certified by the attending physician; that the 
statements made by the insured regarding the condition of his health, in his applica- 
tion for insurance, dated the 5th of April, 1924, and in his answers given in the 
medical examination in connection therewith, were false and fraudulent, were known 
by him to be false, were made with intent to deceive, and were so material to the 
risk that the company would not have issued or delivered the policies, if the applicant 
had stated truthfully the condition of his health. The same defense and similar alle- 
gations were made in relation to statements made by the insured in an application 
“for establishing” the policies, dated the 28th of July, 1924, and in his*answers given 
in the medical examination had in connection therewith; and the defendant averred, 
on information and belief, that the insured was not in good health when the policies 
were delivered and the first premium paid, as required in the original application 
for insurance. ' 

A photographic copy of the original application for insurance, dated the 5th of 
April, 1924, with the “statements to medical examiner,” was attached to each policy. 
They were delivered to the insured for his “reading and inspection” soon after the 
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14th of April, 1924. In the face of each policy, the company acknowledged receipt 
of the first premium, but, in fact, the premium was not paid within 60 days after 
the policies were issued, and the insured was therefore required to “establish” the 
policies. Accordingly, on the 28th of July, 1924, he signed an “application for es- 
tablishing policy” on a printed form furnished by the company, and was required to 
stand another medical examination. The “application for establishing policy” con- 
tained the following printed clauses, which are important in deciding the case, viz.: 

“And I, the undersigned, hereby certify that I am the person insured under said 
policy and ratify and confirm all the statements made in the application upon which 
said policy was issued and warrant that I am and have been of temperate habits, and 
that since the date of the original application for said policy, except as noted below, 
my health is and has been good, and has remained unimpaired at all times, that I have 
not consulted or been treaeted by a physician or been declined by any life insurance 
company or association since that date, and that my family record has remained un- 
changed since that date. [Exceptions noted below.] 

“If no exceptions are noted it shall be understood that there is no exception. 
[No exceptions were noted.] | 

“In consideration of the placing in force of the said policy, I, the undersigned 
applicant, agree, for myself and all persons having any interest in said policy, that the 
said company shall not be liable under the said policy for any amount, if any of the 
statements made in this application or to the company’s medical examiner for such 
placing in force shall be in any respect untrue, and provided that in such a case my 
death shall occur within two years from the date of such placing in force.” 

There was no copy of the so-called “application for establishing policy” or of the 
medical examiner’s report in connection therewith annexed to the policy. Therefore, 
on the other trial of the case, the plaintiff’s attorneys objected to the introduction of 
evidence offered by the defendant to show that statements made by the insured in the 
“application for establishing policy” were false. The objection was founded upon the 
fact that there was no copy of the “application for establishing policy” or of the med- 
ical examiner’s report in connection therewith indorsed on, or attached to, the policy, 
as required by the Act 227 of 1916, p. 492, which provides: 

“That every policy of the insurance issued or delivered within the state * * * 
by any life insurance corporation doing business within the state shall contain the en- 
tire contract between the parties and nothing shall be incorporated therein by ref- 
erence to any constitution, by-laws, rules, application or other writings unless the same 
are indorsed upon or attached to the policy when issued; and all statements purporting 
to be made by the insured shall in the absence of fraud be deemed representations and 
not warranties, and no statement or statements not indorsed upon or attached to the 
policy when issued shall be used in defense of a claim under the policy unless contain- 
ed in a written application and unless a copy of such statement or statements be in- 
dorsed upon or attached to the policy when issued. Any waiver of the provisions of 
this section shall be void.” 

The district judge did not sustain the objection, but heard and considered the evi- 
dence tending to prove that the statements made by the insured in the “application for 
establishing policy” that his health had been good, and had remained unimpaired at 
all times, and that he had not consulted, or been treated by, a physician since the date 
of his original application for the policy, were false, and that the company was there- 
fore not liable under the policy. Having heard the evidence, the judge concluded that 
there was no false statement made by the insured relating to any material or important 
fact in the original application for insurance, or in the medical examination, or in the 
subsequent application for establishing the policy, or medical examination had in con- 
nection therewith. The district court therefore gave the plaintiff judgment for the 
amount of the policy, from which the defendant appealed. The Court of Appeal tre- 
versed the judgment, and rejected the plaintiff's demand. The case is before us on 
a writ of review. : 

[1] The judgment of the Court of pas (4 La. App. 430) was based entirely 
upon the court’s ruling that the Act 227 of 1916 was applicable only to the original 
application for insurance and to the medical examination in connection therewith, and 
not to the subsequent application “for placing in force,” or the so-called “application 
for establishing policy,” and, upon the court’s finding that the statements made by the 
insured in his application for establishing the policy that his health had been good and 
had remained unimpaired at all times, and that he had not consulted or been treated by 
a physician since the date of his original application for the policy, were false, and 
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that the company was not liable under the policy because of the stipulation to that 
a in the application for establishing the policy. In rendering the opinion, the court 
said : 

“The question as to whether the application for re-establishing the policy and the 
medical report annexed to such application, should be considered as part of the con- 
tract, becomes of paramount importance in, this case, because the evidence is not clear 
as to the falsity of the insured’s answers in his first examination on April 5, 1924, 
while in the second examination of July 28, 1924, annexed to his application for re- 
establishing the policy, the evidence seems to bear out the charge of fraud made by 
defendant.” 

The reason assigned by the court for ruling that the Aca 227 of 1916 was not ap- 
plicable to the subsequent application for “placing in force” or “establishing” the pol- 
icy was that the policy was not in the company’s possession, but in the possession of 
the insured when he made application for placing in force or establishing the policy, 
and that, even though it was possible for a copy of the application to be indorsed upon, 
or attached to the policy at that time, it could not have been, as the statute says, “in- 
dorsed upon or attached to the policy when issued.” 

The construction put upon the statute by the Court of Appeal is too technical. 
The policy was not in force until the application of the insured “for establishing” or 
“placing in force” was allowed by the company. The policy had been delivered to the 
applicant only for his “reading and inspection” as the local agent of the company testi- 
fied. The company could have regained possession of the policy and indorsed upon 
or attached to it any document that the company might have desired should form part 
of the contract. If the company had regained possession of the policy when it was 
not in force, and had indorsed upon, or atached to, it a copy of the application for 
“establishing” or “placing in force,” and had then reissued the policy, it could be said, 
without doing violence to the language of the statute, that the document was indorsed 
upon, or attached to, the policy when issued. The language of the statute is plain and 
vigorous in its requirement that every life insurance policy shall contain the entire 
contract between the parties; that nothing shall be incorporated therein by reference 
to the application or any other document unless the same is indorsed upon or attached 
to the policy; that all statements purporting to have been made by the insured shall, 
in the absence of fraud, be deemed representations and not warranties; and that no 
statement of the insured shall be used in defense of a claim under the policy, unless it 
is contained in a written application, and unless a copy of such statement is indorsed 
upon, or attached to, the policy. And the Legislature made the statute a matter of 
public policy by providing that its provisions could not be dispensed with by consent 
of the parties. It is paying attention too much to the technique, and not enough to the 
substance, for the company to say that a reissuing would not have been an issuing of 
the policy, and that, as the company could not comply literally with the requirement 
that the application for “establishing” or “placing in force” should be indorsed upon 
or attached to the policy when issued, the requirement of the law should be dispensed 
with altogether. The purpose of the law is that the insured shall have in his pos- 
session during his lifetime, and that the beneficiary shall have after the death of the in- 
sured, the entire evidence of the contract. It would not serve that purpose, but would 
violate the spirit, if not the very letter, of the law, if the statute should be so con- 
strued that a statement made by the insured in an application for “establishing” or 
“placing in force” a policy that was not theretofore placed in force by the payment of 
the first premium need not indorsed upon, or attached to, the policy to form a part of 
the contract. The weight of authoritv in other jurisdictions is that statutes providing 
that statements made by the insured in his application for insurance shall not form a 
part of the contract or be used in a defense of a claim under the policy, unless they 
be indorsed upon, or attached to, the policy, like the Act 227 of 1916, are applicable to 
statements made in an application ofr “establishing” or “placing in force’ a policy 
that was not theretofore placed in force by the payment of the first premium. 32 C. 
J. §§ 219, 220, and 234, pp. 1119, 1121, and 1130; 14 R. C. L.’§ 61, pp. 885, 886; Paul- 
hamus v. Security Life & Annuity Co. (C. C.), 163 F. 554; Stillman v. tna Life 
Insurance Co. (D. C.), 240 F. 462; Goodwin v. Provident Life Insurance Association, 
97 Iowa, 226, 66 N. W. 157, 32 L. R. A. 473, 59 Am. St. Rep. 411; Metropolitan In- 
surance Co. v. Burch, 39 App. D. C. 397; Prudential Insurance Co. v. Gilligan, 28 

io Cir. Ct. R. 609. ere , J 
Ng 13 Aside from the statute, or perhaps in obedience of it, the policy itself, in this 
case, contains the stipulation : 
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“The Contract.—This policy and the application therefor, copy of which is in- 
dorsed hereon or attached hereto, constitute the entire contract between the parties 
hereto. All statements made by the insured shall, in the absence of fraud, be deemed 
representations and not warranties, and no such statement of the insured shall avoid 
or be used in defence of a claim under this policy unless contained in the written 
application herefor and a copy of the application is indorsed on or attached to this 
policy when issued.” 

Therefore, if the statute of 1916 were not applicable to the statements made in 
the application for “establishing” or “placing in force” the policy that was not already 
placed in force by the payment of the first premium, the contract itself would furnish 
the law on the subject between the parties. 


[3] The writ of review was issued in this case only because of the ruling on the 
question of law on which the Court of Appeal rested its decision. Aside from the al- 
leged false statements of the insured in his application for establishing or placing the 
policy in force—which we now hold could not be used in defense of this suit—the ques- 
tion of liability of the company was not decided by the Court of Appeal. We have 
concluded, therefore, to remand the case to the Court of Appeal for a decision of the 
question of liability of the company without considering any statement made by the 
insured in his application for establishing or placing the policy in force, or in the med- 
ical examination had in connection therewith, in defence of the suit. 


The judgment complained of is annulled, and the case is ordered remanded to the 
Court of Appeal, to be decided according to the foregoing opinion. The costs of the 
proceedings had in the Supreme Court are to be paid by the defendant. The liability 
of either party for other court costs is to be determined by the final judgment. 

St. Paul, P., dissents. 

Thompson, J., dissents on remanding the case, but otherwise concurs. 

TuHompson, J. (concurring in part and dissenting in part). I concur in that 
part of the opinion which holds that the statute which provides that statements made 
by the insured in his application for insurance shall not form a part of the contract 
or be used in defense of a claim under the policy, unless they are attached to or in- 
dorsed: upon the policy, applies to statements made in an application ofr “establishing” 
or putting a lapsed policy in force as well as to the original application. 

I dissent, however, from the decree which remands the case to the Court of Ap- 
peal. The reason given for remanding the case is that the writ of review was only is- 
sued on the question of law on which the Court of Appeal based its decision, and that 
the question of liability of the company was not decided by the Court of Appeal. 

Both the district court and the Court of Appeal considered the case on its merits. 
The district judge found that there was no fraud, concealment, or misrepresentation in 
either the original application and medical examination, or in that on which the original 
policy was established. 

The Court of Appeal being of the opinion that Act 227 of 1916 was not applicable 
to an application and medical examination for “establishing” a policy found as a matter 
of fact that the statements made by the insured for “establishing” the policy were 
false and untrue, and rejected the plaintiff’s demand. 

The Court of Appeal in its opinion distinctly said, however, that the evidence was 
not clear as to the falsity of the answers of the insured in his first examination. It 
is very clear, therefore, that the court would have affirmed the judgement of the dis- 
trict court on that question of fact but for its finding of fact in the second application 
and medical examination and its opinion as to the inapplicability of the Act of 1916. 

The Constitution has vested in the Supreme Court in all cases ordered up for re- 
view, whether on application of one of the litigants or on application by the Court 
of Appeal for instructions, the authority to determine issues of both law and fact the 
same as if the case had been brought directly by appeal to said court. Constitution 
1921, §§ 11 and 25, art. 7. 

No good purpose can be served, as I see it, by remanding the case. On the con- 
trary, it will involve a useless and unnecessary delay in the final disposition of the 
case, and the party cast finally in the Court of Appeal will have the legal right to apply 
to this court for review of such final decision. I think the ends of justice require that 
the case be finally disposed of by this court. 
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PLANTERS’ BANK & TRUST un. LIFE INS. CO. OF NEW 


In rE PLANTERS’ BANK & TRUST CO. 
(Supreme Court of Louisiana. Nov. 29, 1926.) 
: 110 Southern Reporter 883. 

Dubuisson, Perrault & Burleigh and R. Lee Garland, all of Opelousas, for appli- 

cant. 
Denegre, Leovy & Chaffe, of New Orleans, and Sandoz & Sandoz, of Opelousas, 
for defendant. 
_ O'Nrtt, C. J. _ This is the suit referred to in the decision handed down today 
in the case of Marie S. Fisette v. Mutual Life Insurance Company of New York 
(No. 28170) 110 So. 880. The cases are alike in every respect. For the reasons given 
in the other case: 

The judgment complained of in this case is annulled, and the case is ordered 
remanded to the Court of Appeal to be decided according to the opinion rendered in 
the case entitled Marie S. Fisette v. Mutual Life Insurance Company of New York 
No. 28170. The costs of the proceedings had in the Supreme Court are to be paid by 
the defendant. The liability of either party for other court costs is to be determined by 
the final judgement. 

St. Paul, J., dissents. 

Thompson, J., dissents in remanding the case, but otherwise concurs. 


GLASS v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. Jan. 4, 1927.) 
154 Northeastern Reporter 563 

4. INSURANCE—REFUSAL OF COURT TO RULE THAT MELANOTIC 

SARCOMA WAS DISEASE, INCREASING RISK AS MATTER OF 

LAW, HELD NOT ERROR. 

In beneficiary’s action on insurance policy, refusal of court to rule that melanotic 
sarcoma from which deceased died was a disease which, as a matter of law, increased 
the risk of loss, held not error. 


(For other cases see Insurance, Dec. Dig. § 668[7].) 


8. INSURANCE—EVIDENCE HELD SUFFICIENT TO GO TO JURY ON 
QUESTIONS OF INSURED’S CONDITION WHEN POLICY WAS IS- 
SUED, INTENT TO DECEIVE, AND WHETHER SARCOMA IN- 
CREASED RISK. 

In beneficiary’s action on insurance policy, evidence held sufficient to go to jury 
on issue whether insured was suffering from sarcoma when policy was issued, and 
whether he made false statements, intending to deecive, and whether sarcoma, if 
shown, increased the risk. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Exceptions from Superior Court, Suffolk County; R. F. Raymond, Judge. 

Action by Elizabeth Glass against Metropolitan Life Insurance Company. On 
defendant’s exceptions after verdict for plaintiff. Exceptions overruled, 

The following are defendant’s requests Nos. 15 and 16 and portion of argu- 
ment objected to: p : 

“(15) If the plaintiff, in the proofs of death required by the policy of insurance 
to be filed, makes a statement that the insured died of sarcoma, such statement is an 
admission of the fact that he was suffering from sarcoma before the day of his death. 
' (16) If the plaintiff, as part of her proofs of death as required to be filed by 
the contract of insurance, files a statement by the attending physician as part of such 
proof, then the statement contained therein was an admission of the fact that the 
insured was treated for, and suffering from, sarcoma generally for a period of time 
therein stated, to wit, two months before the date of the doctor’s certificate.” 

The judge offered to give 15 and 16 with the modification that such statements 
were evidence of the facts, but this offer was declined by counsel for the defendant 
with the statement that he did not care for the instruction that such statements were 
evidence of the facts, but preferred the exception. — ’ 

During the argument of counsel for the plaintiff, the defendant duly objected to 
the following remarks made by the counsel to the jury, and the judge ruled that it 


was not improper argument: i ' 5 
“He did his duty in the war, he did his duty in the church, he did his duty as a 
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citizen. I ask you, gentlemen, to deal with the case with that in mind and say, ‘We 
stood by you.’ And if you look beyond in the blue you will see another army of 
the dead, and Ernest Glass will be one of them, and you can say to him, ‘We have 
found the truth, we have protected you, so that you and I, standing mute, salute.’ ” 

No objection was made to the argument of the plaintiff except as here stated. 

H. W. Ogden, of Boston, for plaintiff. 

Cox & Bacon and William P. Kelley, all of Boston, for defendant. 

_ Wart, J. This is an action of contract brought by the beneficiary named in a 
policy of insurance made by the defendant upon the life of Ernest D. Glass. The 
policy was issued on May 19, 1922, and the assured died September 14, 1922, of 
general sarcoma. There is no dispute that proper and seasonable proof of death 
was had. The defendant contested liability on the ground that statements were made 
by the assured in the application for the policy which were false and were intended 
to deceive, and that the matter misrepresented increased the risk of loss. After a 
verdict for the plaintiff, it contends that the judge erred in refusing to direct a ver- 
dict for the defendant; in the admission and exclusion of evidence; in refusing to 
give to the jury certain instructions requested; and in permitting improper and preju- 
dicial argument. 

{1, 2] We find no error in the admission and rejection of evidence. It was 
immaterial, upon any issue tried, that the plaintiff knew or did not know whether 
sarcoma was cancer. Her knowledge does not establish the fact of identity in the 
diseases, or bear upon the knowledge or good faith of the assured at the time the pol- 
icy was obtained. The judge was acting rightly within his powers to exclude cross- 
examination upon an immaterial matter. The statements contained in a hospital rec- 
ord are by statute evidence only “so far as such records relate to the treatment 
and medical history of such cases.” G. L. c. 233, § 79. The entry “Unless radiation 
accomplishes a miracle the outcome will be fatal,” is a prophecy which has no bear- 
ing upon treatment or medical history of the case. It was excluded properly. 

[3] The report of the inspection was not evidence of the facts stated in it; but 
we are unable to see in what way its admission prejudiced the defendant. It was im- 
material. There was no dispute that the application was accepted, and that the home 
surroundings and past and present habits of the assured were satisfactory. There is 
no merit in this exception. 

Nor do we find error in the refusal to give the instructions requested. 

[4] Requests four, five and six involve a ruling that melariotic sarcoma is a dis- 
ease which, as a matter of law, increases the risk of loss. This court has said that 
cancer increases the risk of loss (Smardon v. Metropolitan Life Ins. Co., 243 Mass. 
599, 602, 137 N. E. 742): but the case decides that the judge was not required, as 
a matter of law, to decide that either general or melanotic sarcoma was cancer. 
He was right in his refusal. 

[5, 6] The judge could not be compelled to charge the jury with regard to par- 
ticular parts of the evidence. Smith v. Import Drug Co., 253 Mass. 368, 149 N. E. 118. 
The statements in the proof of loss, even if binding on the plaintiff, did not preclude 
recovery. The issue was not whether the insured died of sarcoma, or how long he had 
suffered from it; but whether he had made false statements intending to deceive, and 
ar sarcoma, if he was suffering from it when the policy issued, increased the 
risk of loss. 

The judge was not bound to give requests fifteen and sixteen. See Foss v. Mutual 
Life Ins. Co., 247 Mass. 10, 141 N. E. 498. 

[7] The bill of exceptions discloses no facts which should lead us’ to disturb the 
judges decision that no action on his part was called for by the portion of the argu- 
met to which the defendant objected. Commonwealth v. Perry (Mass.) 150 N. E. 


[8] The judge was right in refusing to direct a verdict for the defendant. As 
was said in Smardon v. Metropolitan Ins. Co., supra: 

“The court could not take judicial notice that sarcoma is a form of cancer, and it 
could not be so assumed by the presiding judge.” . 

The plaintiff contended that the assured was not suffering from sarcoma when the 
policy was issued. Dr. Mclaren testified in cross examination that “it was perfectly 
possible for a man to have sarcoma or melanotic sarcoma in July or August and be 
perfectly free from it in May.” There was, thus matter of fact for the jury to pass 
upon in regard to his state when the policy issued. No contention is made that there 
was no evidence for the jury on the issues what representations were, in fact, made; 





578 The Insurance Law Journal, Vol. 68 [ April, 1927 


whether they were false; they were made with intent to deceive. It was not for the 
judge to determine those issues of fact. McDonough v. Metropolitan Life Ins. Co. 
228 Mass. 450, 117 N. E. 836. 

Exceptions overruled. 


CARROL v. METROPOLITAN LIFE INS. CO. 
(Supreme Judicial Court of Massachusetts. Essex. Jan. 8, 1927.) 
154 Northeastern Reporter 757 
1. INSURANCE—EVIDENCE THAT DOCTOR WAS PAID BUT 25 CENTS 

FOR SERVICES IN MAKING EXAMINATION, IF ANY, HELD IR- 

RELEVANT ON QUESTION WHETHER EXAMINATION HAD BEEN 

MADE BEFORE ISSUANCE OF POLICY (G. L. C. 175 §§ 123, 124). 

In action on life insurance policy, involving question whether policy had been is- 
sued without previous medical examination, within meaning of G. L. c. 175, §§ 123, 
124, relating to the effect of false, fraudulent! or misleading representations, evidence 
that doctor, whom it was claimed had made examination, had been paid 25 cents for 
what he did, held properly excluded as irrelevant on question whether he rendered full 
service. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


3. INSURANCE—POLICY NEVER BECAME BINDING OBLIGATION, 
WHERE INSURED WAS NOT IN SOUND HEALTH WHEN:POLICY 
WAS DELIVERED (G. L. C. 175 § 124). 

Where policy never became binding obligation of insurer because assured was not 
in a sound health when application, was made or policy issued, held question whether 
statements in application as to physical condition of insured were binding on insurer 
under G. L. c. 175, § 124 was immaterial. 


(For other cases, see Insurance, Dec. Dig. §136[4].) 


Exceptions from Superior Court, Essex County; E. T. Broadhurst, Judge. 

Action by Charles A Carroll, administrator against the Metropolitan Life In- 
surance Company. On plaintiff's exceptions. Exceptions overruled. 

R. E. Burke and E. E. Crawshaw, both of Newburyport, for plaintiff. 

H. R. Mayo, for defendant. 

Pierce, J. This is an action upon an insurance policy issued June 21, 1920, in 
this commonwealth, upon thé life of the plaintiff’s intestate (his wife), who died 
January 27, 1922. Application was made in writing by the intestate, but the policy 
did not refer to the application, G. L. c. 175, § 131. The policy contained the follow- 
ing : 

“Conditions: No obligation is assumed by the company prior to the date hereof, 
nor unless on said date the insured is alive and in sound health. This policy contains 
the entire agreement between the company and the insured. This policy is void if the 
insured before its date has been rejected for insurance by this or any other company, 
order or association, or has been attended by a physician for any serious disease or 
complaint ; or has been before said date any pulmonary disease or disease of the heart, 
liver or kidneys.” 

The undisputed evidence of a daughter and an attending physician of the intes- 
tate warranted a finding that the intestate was “pretty sick” in 1919; that she was 
attended by physicians, had hemorrhages, and was at the hospital three months: that 
a district nurse “was coming around treating the mother for a year before this appli- 
cation was made”; that the physician was satisfied she probably had tuberculosis of 
the lungs some time before May 1919; that she was a sick woman in May, June, 
October and November, 1919, from a serious disease or complaint; that she was ad- 
mitted to the hospital in November, 1919; that there was no question that for some 
time prior to 1920 the intestate had pulmonary disease and was never in sound health 
from May 7, 1919, until her death in January, 1922. The evidence of the superin- 
tendent of the hospital was to the effect that on November 14, 1919, the intestate had 
a small hemorrhage, and on November 18, a hemorrhage of four ounces ; that she 
was discharged from the hospital January 1, 1920, against the advice of the doctor; 
that she was again admitted in July, 1921, and discharged in September, 1921, also 
against the advice of the doctor; that she was admitted again on November 10, 1921, 
and died there January 27, 1922. ; 

The plaintiff contends that the evidence as to the intestate’s health, or lack of it, 
before the policy was issued is impertinent in respect to the purpose of the bill of ex- 
ceptions, whether the evidence is viewed in its bearing upon the question as to health 
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or on the question whether representations made by the insured were on her part 
“false, fraudulent or misleading,” and cites G. L. c. 175, §§ 123, 124. These sections, 
so far as pertinent to the issue here involved, in substance provide that in any 
claim arising under a life policy, issued in this commonwealth without previous 
medical examination or without the insured’s knowledge and consent, “the state- 
ments made in the application as to * * * physical condition * * * shall be 
held to be valid and binding on the company. 

During the trial of the plaintiff, in support of his contention that there was no 
previous medical examination, called a registered, medical practitioner (sometimes 
employed by the defendant) who testified that he went to the house of the intestate 
after the application for the policy had been turned over to him by the defendant; that 
he could remember only that he “asked those questions” (indicating questions printed 
on the paper bearing the application, which was shown to him and put in evidence). 
The application among: other questions and answers, had the following : 

“5. State nature and duration of all illness that life proposed has had within the 
past two years. Give names of all physicians who have attended said life in that time.” 
Answer, “None.” “7. Has said life ever been under treatment in any dispensary, hos- 
pal, or asylum, or been an inmate of any almshouse or other institution?” Answer, 
“ 0.” 

The paper, or part-of the application which contained the questions and answers, 
was signed by the intestate, and contained a certificate or memorandum signed by the 
physician in the words which follow: 

“I have this 12 day of June 1920 personally seen and inspected at the address given 
on page 1 hereof the lifea proposed for insurance and saw the above signature made, 
and am of the opinion that said life is in good health, that said life’s constitution is 
sound. I find the pecuniary circumstances and hygienic surroundings satisfactory, and 
the insurance applied for in good faith with the purpose of being continued. I there- 
fore recommend said life to be accepted as Ist class.” 

The plaintiff then introduced testimony which if believed, warranted a finding that 
the physician did not make an examination, and could not, in the circumstances disclosed 
by the evidence, have made an inspection or examination of the hygienic condition or 
of the health of the intestate. The jury, however, found specially, in answer to a ques- 
tion submitted to them, that there was a medical examination before the policy is- 
sued. 

[1] For the purpose of showing that a previous medical examination was not made 
the plaintiff offered to prove that the doctor was paid twenty-five cents for what he 
did on the occasion when he took the application to the intestate and made the exam- 
ination, if any were in fact made in connection with the policy. The evidence was 
excluded rightly. The amount of money the doctor received in fact for his services 
was not relevant evidence to prove that he did not render full service, or that such 
did not include a medical examination in the sense those words are used in the statute. 

[2, 3] There is nothing in any exception to the charge which calls for exami- 
nation, unless we accept the claim of the defendant that the exception taken should be 
held to apply to a part of the charge to which it was not in terms directed. This, in 
justice to the court and to the party defendant, cannot be done. The short answer to 
the plaintiff’s contention, that under G. L. c. 175, § 124, the statements in the applica- 
tion as to the physical condition of the intestate are binding on the company is that the 
policy never issued as an obligation of the company, because the intestate was not in 
“sound health” when the application was made or when the policy issued in reliance 
on the statements of the intestate as to her health. Ansin v. Mutual Life Ins. Co. of 
New York, 241 Mass. 107, 134 N. E. 350; Fondi v. Boston Mutual Life Ins. Co. 224 
Mass. 6, 112 N. E. 6, 12. 

Exceptions overruled. 


NEW YORK — INS. CO. v. COOK ert at. 
(No. . 
(Supreme Court of Michigan. Jan. 3, 1927.) 
211 Northwestern Reporter 648 
1. INSURANCE—INSURED HELD TO HAVE DONE EVERYTHING IN 
POWER TO CHANGE BENEFICIARY IN POLICY IN WIFE’S POS- 
SESSION, AND NEW BENEFICIARY ENTITLED TO PROCEEDS. 
Where insured, having policy in favor of wife, after instituing suit for divorce, 
which was not decided before he died, and after various unsuccessful attempts to se- 
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cure the policy from wife, assigned policy to another, and wrote letter of explanation 
asking change of beneficiary, held law would consider beneficiary had been changed ; 
insured having done everything in his power to effect change. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—WIFE, BENEFICIARY IN LIFE POLICY, HELD NOT 
ame VESTED RIGHT AS UNDER AN ABSOLUTE ASSIGN- 
Wife beneficiary of insured, held to have no vested rights as an absolute assignee 

in consideration of marriage , in view of evidence. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


3. wee AS SUCH HAS NO VESTED INTEREST 
. Beneficiary named in policy by reason of such status has no vested interest in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 586.) 

4. INSURANCE—HOLDER OF LIFE POLICY HELD ENTITLED TO 
CHANGE BENEFICIARY IN FAVOR OF OTHERS THAN WIFE, 
WHO WAS BEING SUED FOR DIVORCE. 

Holder of life insurance policies under which wife was beneficiary, held to have 
legal right to change of beneficiaries in favor of persons aiding him in his last ill- 
ness after domestic troubles causing suit for divorce, which was not decided when 
he died. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Circuit Court, Kent County, in Chancery; Willis B. Perkins, 
udge. 
J Bill of interpleader by the New York Life Insurance Company against John 
Cook, Ann M. Cook, and Jeanette Cook. From a judgment favorable to defendant 

Jeanette Cook, defendants John Cook and Ann M. Cook appeal. Reversed. 

Argued before the Entire Bench. 

Arthur F. Shaw, of Grand Rapids, for appellants. 

Linsey, Shivel & Phelps, of Grand Rapids, for Jeanette Cook. 

Biro, C. J. On February 14, 1923, Oswald J. Cook took out two life insurance 
policies in the plaintiff company, one for $2,000 and one for $1,000, payable to his 
mother, Marguerite Cook, in the event of his death. Both policies contain the follow- 
ing privilege of changing the beneficiary: ! : ; 

“Change of Beneficiary—The insured may at any time, and from time to time, 
change the beneficiary, provided this policy is not then assigned. Every change of 
beneficiary must be made by written notice to the company at its home office accom- 
panied by the policy for indorsement of the change thereon by the company, and un- 
less so indorsed the change shall not take effect. After such indorsement the change 
shall relate back to and take effect as of the date the insured signed said written notice 
of change whether the insured be living at the time of such indorsement or not, but 
without prejudice to the company on account of any payment made by it before such 
indorsement. In the event of the death of any beneficiary before the insured, the 
interest of such beneficiary shall vest in’ the insured.” | : 

Four or five months after taking out these policies, Oswald Cook was married 
to defendant Jeanette Cook, and in pursuance of said privilege he changed the bene- 
ficiary named in the $2,000 policy to his wife. Soon after he changed the beneficiary 
named in the $1,000 policy to his sister Ann M. Cook, one of the defendants. About 
a year after taking out these policies he became ill and was taken to the tuberculosis 
hospital in Grand Rapids, where he remained about eight months. He was removed 
to his wife’s father’s home for a short period, and was then taken to his own father’s 
home, where he was cared for until he died, on November 8, 1925. . ’ 

In May, 1925, he filed a bill of complaint for a divorce. The testimony therein 
was later taken and submitted, but the trial court had not decided the case when he 
ro March, 1925, Oswald Cook requested his wife to deliver the policies to him, 
but she refused to surrender them until he recovered. Later he procured a writ of 
replevin to obtain them, but the writ failed to produce them. — . 
“Oswald Cook then made an assignment of the $2,000 policy to John Cook, his 
father, on one of the company’s blanks, and explained to it that the beneficiary would 
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not surrender the policy, and therefore he could not send it, and requested a change 
. = beneficiary from his wife to his father. This was not complied with before he 
ied. . 

Upon the death of the insured the complainant admitted liability, but was in 
doubt as to which beneficiary was legally entitled to the fund, and therefore filed this 
bill of interpleader to obtain the advice of the court. 

The wife, Jeanette Cook, claims the policy was given to her in such a way as 
that it amounts in law to an absolute assignment. The sister claims the $1,000 policy 
was assigned to her to secure a loan of $500 she made to her brother. The father 
claims that Oswald Cook did everything within his power to assign the policy to him, 
and therefore he is entitled to the proceeds of the $2,000 policy. The trial court 
took the view of Jeanette Cook and held that she was entitld to the proceeds of the 
policies, less the $500 to Ann M. Cook. 

[1] (1) The proofs seem to indicate that the insured, Oswald Cook, made every 
reasonable effort to get possession of his policies so that he could comply with the 
conditions with reference to a change of beneficiary. Under such circumstances 
this and other courts have held that the law would regard that as done which ought 
to have been done, and regard the change as having been made. 14 R. C. L. § 556. 
a of a combination of facts similar to those presented here, the authority 
cited says: 

“If the member does all that is within his power to effect a change in beneficiaries, 
and fails to surrender the certificate and have a new one issued only because such 
certificate is in the possession of the original beneficiary, who refuses to surrender 
it, the beneficiary thus thwarting the wishes of the member will not be allowed to 
profit thereby, and his rights to the proceeds of the certificate are subordinate to those 
of the new beneficiaries selected by the member, and to whom the issue of a proper 
certificate was prevented only by the act of the original beneficiary in refusing to sur- 
render the old certificate.” 

The text is supported by the Michigan cases: Schiller-Bund v. Knack, 184 Mich, 
95, 150 N. W. 337; Grand Lodge of United Workmen y. Kohler, 106 Mich. 121, 
63 N. W. 897; Modern Brotherhood of America v. Hudson, 194 Mich. 124, 160 N. 
W. 406; Quist v. Insurance Co., 219 Mich. 406, 189 N. W. 49. Other authorities are: 
6 Ak, Re F4ts: FC 5, SS: 

We think the showing sufficient to entitle John Cook to the proceeds of the 
$2,000 policy, so far as this question is involved. 

[2] (2) But the counsel argue that the situation was such in the present case 
as to amount to an absolute assignment of the policies at the time of marriage and 
in consideration of marriage. If they are right on this proposition then the wife is 
entitled to the fund. 

Jeanette Cook would have no vested interest in the policies by reason of being 
named therein as beneficiary. Union Mutual Ass’n v. Montgomery, 70 Mich .587, 
38 N. W. 588, 14 Am. St. Rep. 519; Insurance Company v. O’Brien, 92 Mich. 588, 
52 N. W.: 1012; Schiller-Bund v. Knack, 184 Mich. 95, 150 N. W. 337; New Era 
Ass'n v. Kuyat, 191 Mich. 646, 158 N. W. 119; Hooton v. Hooton, 230 Mich. 689, 
203 N. W. 475; Modern Brotherhood v. Hudson, 194 Mich. 124, 160 N. W. 406. 

In the last case cited it was said: 

“We have examined the cases cited in the briefs of counsel, and are unable to find 
a case in which it was held there was a vested right passing to the beneficiary where 
there was not an express contract founded upon valuable consideration (moving 
to the assured) between the assured and the beneficiary.” 

Under this rule we think Jeanette Cook must establish her case. Her claim of 
assignment was made by the testimony of her mother, the material part of which is: 

“Previous before their marriage he said that there was an agreement in the 
marriage when we were talking about them getting married, he said, ‘Well, he was 
insured for $4,000, and that there was an agreement with the marriage that he would 
turn over to her as soon as they were married, to be her property forever. * * * 
On a Sunday noon, shortly after they were married, I was in the kitchen getting 
dinner, and then he came to me, and says, ‘Well, mother, I have had the policies made 
over to Jen.’ He said part of it is to go to Anne, and she certainly will give Jen the 
other $500. He said she was to have the policies forever, it was her property. He 
says as long as she lived they belonged to her; he said, ‘They are hers." He said of 
course, he felt it his duty, he said it was his wife, and he said before he was married 
he had it made out to his mother, but after his marriage he felt it his duty to have 
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it made out to her after his marriage. He said, ‘Well, you know it was an agreement 
in the marriage that it was to be turned over to her,’ ‘and,’ he says, ‘now I have done 
it.’ ” 

Counsel argue from this testimony that the transfer of the policies to her was 
in consideration of marriage. We have not reached that conclusion from all of the 
proofs. The testimony relied upon shows that there was an agreement that Jeanette 
Cook should be made the beneficiary in the policies. There is nothing to indicate 
that the transfer was to be made in consideration of marriage, or that she was in- 
fluenced by it, nor is there any proof that the transfer figured at all in their agreement 
to marry, but there is proof that after marriage he felt it his duty to have her made 
the benficiary. The most that can be made of the agreement was that he agreed to 
make her the beneficiary, not because of her agreement to marry him, but from a 
sense of duty. This does not satisfy the rule: 

“That a vested interest must result from an express contract for a valuable 
consideration.” 

There is a considerable difference between making a wife the beneficiary of an 
insurance policy because she was his wife, and making her the beneficiary in order to 
get her consent to become his wife. On this question counsel rely on Bland v. Bland, 
212 Mich. 549, 180 N. W. 445. We do not think that case is in point because in the 
case cited it clearly appeared that the promise to assign the policy was a consideration 
for the marriage. 

We have had some misgiving as to the good faith of her claim because: (1) She 
made no claim in the divorce proceeding that she had vested interest in the policies. 
(2) She made no claim that she had any interest in the policies at the time the hus- 
band demanded them. (3) She made no claim of any interest, other than custodian, 
when the officer sought to take them on a writ of replevin. (4) She makes no claim 
in her answer in this proceeding that the policies were given to her in consideration 
of marriage. (5) It is obvious that the insured did not understand that he had dis- 
posed of the policies so he could not change the beneficiaries. (6) Her testimony in 
this case and her admission that she testified falsely in the divorce case with reference 
to the whereabouts of the policies: do not strengthen our confidence in the good faith 
of her claim. 

[3] We conclude that Oswald J. Cook promised to, and did make his wife the 
beneficiary of the policy in the same way that most men do to protect their wives 
against want in the event of death. They lived together only a short time. Trouble 
arose and he filed a bill for divorce. This altered the situation, and also altered 
his mind, and he changed the beneficiary to one who was caring for him in his losing 
fight with the inevitable. We think he had a legal right to do this. 

A decree will be made giving the father, John Cook, the proceeds of the $2,000 
policy. The proceeds of the $1,000 policy will be given to the sister, Ann M. Cook. 
The proofs on the question whether Oswald changed his instruction to Ann with re- 
gard to paying $500 to Jeanette are too meager for us to make a holding on that 
question. The trial court will determine that question after taking further: proofs. 

The decree will be reversed, and one will be entered in keeping with this opinion. 

Sharpe, Snow, Sterre, Fellows, Wiest, Clark, and McDonald, JJ., concur. 


MONTGOMERY v. SECURITY BENEFIT ASS’N. (No. 15334.) 
(Kansas City Court of Appeals. Missouri: January 3, 1927.) 
289 Southwestern Reporter 672. 

1. INSURANCE—LODGE IS “FRATERNAL BENEFICIARY ASSOCIA- 
TION,” IF ORGANIZED FOR BENEFIT OF MEMBERS, AND HAVING 
REPRESENTATIVE FORM OF GOVERNMENT AND RITUALISTIC 
FORM OF WORK. 

Organization for benefit of members, and not for gain and profit, representative 
form of government, and ritualistic form of work are only necessary things for lodge 
to constitute “fraternal beneficiary association.” 

(For other cases, see Insurance, Dec. Dig. § 687.) 


2. INSURANCE—TO BE WITHIN STATUTE’ DEFINING FRATERNAL 
BENEFICIARY ASSOCIATIONS, INSURANCE CONTRACT MUST 
SHOW ON ITS FACE THAT PREMIUMS ARE TO BE COLLECTED 
BY ASSESSMENT 
Insurance contract must show on its face that premiums are to be collected by 

assessment to be within statute defining fraternal beneficiary associations. 


(For other cases, see Insurance, Dec: Dig. § 687.) 
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3. INSURANCE—INSURANCE CONTRACT, ISSUED BY FRATERNAL 
BENEFICIARY ASSOCIATION, PROVIDING STIPULATED PRE- 
MIUM, PAYABLE IN MONTHLY INSTALLMENTS, AND FIXED IN- 
DEMNITY, HELD NOT “OLD-LINE INSURANCE POLICY” (REV. ST. 
1919, §§ 6406, 6421-6423). 


Insurance contract, issued by fraternal beneficiary association, held not an “old- 
line policy,” though there was a stipulated premium, payable in monthly installments, 
and a fixed indemnity, in view of Rev. St.. 1919, §§ 6406, 6421-6423. 


(For other cases, see Insurance, Dec. Dig. § 687.) 


4. INSURANCE—FRATERNAIL BENEFIT SOCIETY, INTERPOSING DE- 
FENSE OF MISREPRESENTATIONS IN APPLICATION, NEED NOT 
TENDER RETURN OF PREMIUMS. 


Tender, by fraternal benefit society, of premiums paid is unnecessary to defense 
of misrepresentations in application. 


(For other cases, see Insurance, Dec. Dig: § 809.) 


Appeal from Circuit Court, Linn County; J. E. Montgomery, Judge. 

Action on benefit certificate brought by Anna Montgomery against the Security 
Benefit Association. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded 

A. W. Fulton and Geo. R. Allen, both of Topeka, Kan., and Paul Van Osdol 
and Chas. K. Hart, both of Brookfield, for appellant. 

C. M. Kendrick, of Marceline, for respondent. 

ARNOLD, J. This is an action to recover on a benefit certificate issued on the life 
of plaintiff’s deceased husband, in which plaintiff was named as beneficiary. 

Defendant, as its name implies, is a fraternal insurance association, organized 
under the laws of the state of Kansas, and authorized to do business in Missouri., 
Its business is transacted through the medium of local lodges, or.councils, one of 
which is located at Marceline, Linn County, Mo., known as council No. 17. On 
December 23, 1922, one Lisle E. Montgomery of Marceline, a railroad employee, 
made — for membership in the association through said local council No. 
17, and, upon such application, a benefit certificate (No. 635671) for $2,000 was 
issued to him, of date January 2, 1923; his wife, the plaintiff herein, being named as 
beneficiary. Lisle E. Montgomery, the insured, died on January, 21, 1924, at which 
time he was in good standing in the association. Proof of death, including the cer- 
tificate of the attending physician and other requirements, was. furnished by the 
beneficiary, but, upon receipt thereof, the following letter rejecting her claim was 
received by plaintiff : 


“The Security Benefit Association, 
“Security Building, Topeka, Kansas. 
“J. M. Kirkpatrick, National President. 
“J. V. Abrahams, National Secretary. 
“February 14, 1925. 
“Mrs. Anna Montgomery, c/o Mr. W. E. Parks, Fin. Co., No. 16, 317 W. 
Richie St., Marceline, Mo—Dear Sister Montgomery: In re Lisle E. Montgomery, 
Deceased. B. C. No. 635671, Council No. 16. The claim made by you on account 
of the death of your husband was considered by our executive committee and rejected. 
“Your husband made application for membership in the society in December, 
1922. In answer to the question, ‘Have you been under the care of or consulted any 
physician or surgeon concerning yourself within five years?’ the answer was, ‘No.’ 
He further stated that he was in sound physical, condition, and a fit subject for life 
insurance. 


“An investigation into this matter discloses the fact that he was under the care 
of a physician about sixty days prior to the time he made application for membership 
in the Society ; and that about four or five years ago he began to have some stomach 
trouble, and this continued—whether it was continuous or not we do not know—but 
he had it off and on from that time down to the time of his death. If the correct 
answers to the questions had been made in the application, the certificate would. not 
have been issued. . 

“I might add furthermore that he stated in his application that he had verified 
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all the statements and answers to questions contained in the application and they 
were warranted to be true and correct. 

“For these reasons, among others, the claim was unanimously rejected. 

“Yours fraternally, 
“J. B. Abrahams, National Secretary.” 

This suit tollowed. 

‘Lhe petition alleges that defendant. is a fraternal beneficiary society; that Lisle 
E. Montgomery died on January 21, 1924; and that at the time of his death, and 
for more than a year prior thereto, he had heen a member in good standing in de- 
fendant association ; that on January 2, 1924, by its benefit certificate, a veritied copy 
of which was tiled with the petition, said defendant promised to pay plaintiff the 
sum of $2,000 om the death of the certificate holder, upon satisfactory proof of death, 
said payment being limited in amount by the following provisions: If death occurred 
within six months after delivery of the certificate, the association was liable for only 
60 per cent. of the amount of indemnity expressed in the liability provision of the 
certificate ; and, if said member should die within a period of more than six months, 
and less than one year after the delivery of said certificate, the association would 
be liable for 70 per cent. of the amount of the indemnity; and, if the member should 
die within a period of more than 12 months, and less than 18 months, then the liability 
would be 80 per cent. 

The petition states the death of the member herein occurred more than 12, and 
less than 18, months after delivery of the certificate, and that Lisle E. Montgomery 
made true and sincere representations to defendant as to his physical condition and 
past history of his health; and that said member, at the time of his physical examina- 
tion, was not engaged in any of the prohibited occupations named in the application 
for membership, nor has deceased thereafter engaged in such prohibited occupations, 
nor any of them; that his answers to the questions contained in the application for 
mgnbership were made frankly, fully, in all sincerity and truth; that said member 
kept and performed all the conditions, requirements, and agreements of the contract, 
on his part to be kept and performed; and that plaintiff has kept and faithfully per- 
formed all the conditions and requirements of the said contract of indemnity on her 
part to be performed; that on January 26, 1924, plaintiff furnished proof of death 
as required; that, under the terms of the contract with defendant, plaintiff is entitled 
to indemnity in the sum of $1,600, or 80 per cent. of the principal sum of $2,000, 
and judgment is asked in this amount. 

The answer generally denies all the allegations in the petition, except what is 
thereinafter admitted. The amended answer admits that defendant is a fraternal 
beneficiary society, as charged in the petition, and that its principal office is at Topeka, 
Kan., and that defendant is licensed to transact business in the state of Missouri; 
admits, as charged in the petition, that a certificate of membership in the association 
was issued to Lisle E. Montgomery at the time and in the manner charged in the 
petition; that there is a provision in the certificate scaling the amount of indemnity 
due on said certificate, based upon the time said member was in good standing in 
the association ; and avers that, under the provisions of said certificate, for the period 
during which the member was in good standing in the association, the indemnity 
should be 80 per cent. of the face value of the certificate, less the amount due the 
reserve fund thereunder of $50 per thousand, less $1 per year for the length of time 
the certificate was in force; and that the amount due the reserve fund, under said 
certificate, is $97.65, leaving a total amount due on said certificate, if any, of $1,502.15. 

As affirmative defense, the answer avers that Lisle E. Montgomery, in his applica- 
tion for membership, made false representations as to his physical condition and past 
history of his health, and as to any and all diseases with which he had been afflicted, 
or from which, at times, he had suffered, in this, that in the application for mem- 
bership he stated that he had never had any dysentery, hemorrhages of the bowels, or 
any disease of the digestive system; that said answer was false, in that the applicant 
had had a disease of the stomach, dysentery, gastric, or intestinal ulcers, and that 
applicant was so afflicted at the time the application for membership was made; that 
the applicant answered that he had not been treated by a physician during a period 
of five years next preceding said application, when, as a fact, he had been treated 
within said period for gastric ulcers, from which disease the member died; that 
the questions and answers in the application for certificate, under the terms thereof, 
are a part of the contract of insurance; and that defendant relied upon the truth 
of said answers in issuing the certificate sued on; that, if any of the statements and 
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answers contained in the said benefit certificate were false and untrue, such fact ren- 
dered said benefit certificate void and of no effect. 


The reply was a general denial of the new matter set up in defendant’s amended 
answer. Upon the pleadings thus made, the cause was tried to a jury resulting in a 
verdict for plaintiff in the sum of $1,581.45, which the parties hereto agree was the 
correct amount due under the terms of the certificate, if plaintiff is entitled to recover, 
and judgment for this amount was entered accordingly. A motion for new trial was 
unavailing, and defendant appeals. 


There is but one assignment of error, to wit, that the trial court erred in sus- 
taining plaintiff's objection to the introduction of the testimony of Lisle E. Mont- 
gomery’s family physician. Defendant offered to prove by this witness that he had 
treated the insured, shortly before the issuance of the certificate, for intestinal ulcers, 
from which he died, but this evidence was refused by the court on objection of 
plaintiff that such information of the family physician was privilegéd. As applicable 
to this situation, defendant, in its answer, pleaded waiver by the insured in his ap- 
plication, as follows: 


“I hereby waive all legal objections to allowing any physician or surgeon con- 
sulted by me at any time to testify involving this association or this contract.” 

Defendant insists that, since it is a fraternal beneficiary association, and any 
statements or answers made by an applicant in this character of insurance are war- 
ranties, if the statements so made are untrue, neither the applicant nor the beneficiary 
under the certificate has any rights thereunder. Plaintiff admits that defendant is a 
fraternal beneficiary association, as incorporated, but urges that, as the association 
writes a so-called “old-line” policy, the law applicable to old-line companies applies, 
and that the certificate issued in the case at bar, in fact, is an old-line insurance 
policy. 

[1-3] It has been held that to constitute a lodge a fraternal beneficiary associa- 
tion it is only essential that it be organized for the benefit of its members, and not 
for gain and profit; that it have a representative form of government and a ritual- 
istic form of work. Westerman v. K. P. Lodge, 196 Mo. 670, 94 S. W. 470,5 L. R. A, 
(N. S.) 1114. ‘In order to bring a policy within the provisions of the statute de- 
fining beneficiary associations, it must show on its face that there was an understand- 
ing that the premiums were to be collected by assessment. Williams v. Insurance 
Co., 189 Mo. 70, 87 S. W. 499; Toomey v. Supreme Lodge, 147 Mo. 129, 48 S. W. 
936. The certificate issued in the case at bar is designated “current cost certificate.” 
The exact meaning of this designation is not made clear by the certificate itself or by 
the briefs. As throwing some light on its meaning, we find the answer of defendant 
sets out article 5, section 2, of the association’s constitution, as follows: 


“A special reserve shall be created by the members contributing under the cur- 
rent cost table, in the following manner: Each of such member shall contribute the 
sum of fifty dollars per each one thousand dollars of protection, the sum to be paid 
at the rate of $1.00 per year for $1,000.00 to be collected in installments as a part 
of the monthly contributions, under said current cost table. Provided that any 
unpaid portion of the said sum of $50.00 per $1,000.00 shall be deducted from the 
amount due the beneficiary at death.” 


This clause fixes the amount each certificate holder shall contribute in install- 
ments as part of the monthly contribution under the current cost table, to be deducted 
from the amount due the beneficiary at death. The record discloses, at least in- 
ferentially, that the association wrote different classes and kinds of insurance, and, 
in deciding the point in question, we must be guided by the character of insurance 
reflected in the certificate issued herein. As throwing further light on this question, 
an indorsement on the policy or certificate introduced in evidence is as follows: 

“No. 635671, 2000, current cost. Beneficiary certificate issued by the Security 
Benefit Association to Lisle E. Montgomery, No. 129 Street, E. Lake Place, Mar- 
celine, state of Missouri, council No. 16, Age, 36 years. Rate of Assessment, $3.20. 
Rate, 70-year benefit. Total, ——.” 

Thus it will be seen there was a stipulated premium and a fixed amount payable 
to the beneficiary. It has been held that a provision in a certificate of a fraterenal 
benefit society for the payment of the premium in twelve monthly payments does 
not convert the certificate into an old-line, or stipulated, premium policy, in view 
of section 6406, R. S. 1919, requiring periodical contributions of fraternal benefit 
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societies, and sections 6421-6423, that such payments, if falling short of affording 
statutory security, not only may be increased, but must be. Such was the ruling in 
State ex rel. v. Allen, 306 Mo. 633, 269 S. W. 388, and cases therein cited. And in 
that case the Supreme Court held the fact that the assessments were fixed in amount 
and number and the contract was for a fixed indemnity did not constitute the con- 
tract one of old-line insurance. Under this ruling defendant had the right to plead 
and prove the defenses peculiar to fraternal benefit associations. Section 6406, R. S. 
1919. . 

(4] It has been held that, under the defense of misrepresentations in the ap- 
plication, a tender of the premiums paid need not be made by fraternal benefit 
societies. State ex rel. v. Reynolds, 287 Mo. 169, 229 S. W. 1057; Taylor v. Benefit 
Association (Mo. App.) 270 S. W. 132. Under these rulings we hold the court 
was in error in excluding the testimony of the insured’s family physician. 

The judgment is therefore reversed, and the cause remanded for a new trial. 
Bland, J., concurs. 
Trimble, P. J., absent. 


CLEVENGER v. SULIER et al. (No. 3053.) 
(Supreme Court of New Mexico. Novy. 10, 1926. Rehearing Denied Jan. 5, 1927.) 
252 Pacific Reporter 173 
(Syllabus by the Court.) 


1. INSURANCE—INSURED MEMBER OF BENEFIT SOCIETY IS EN- 
TITLED TO NOTICE OF SPECIFIC OFFENSE AS GROUND FOR EX- 
PULSION. 

An insured member of a benefit society is entitled to notice of the specific offense 
charge against him as ground for expulsion. 
(For other cases, see Insurance, Dec. Dig. § 694[2].) 


2. INSURANCE—WHERE INSURED MEMBER OF BENEFIT SOCIETY 
JUSTIFIABLY INTERPRETED CHARGE AS ACCUSATION OF RAPE, 
PLEADING AND GOING TO TRIAL WITHOUT OBJECTION DID 
NOT WAIVE RIGHT TO SPECIFIC CHARGE, WHERE CONVICTION 
WAS FOR GENERAL MISCONDUCT. 

Where the charge was so formulated that the member justifiably interpreted it 
as accusation of a specific offense, his pleading and going to trial without objection 
cannot be deemed a waiver of his right to specification, when it appears that he was 
not convicted for the particular offense, but for misconduct in general. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 


Appeal from District Court, Bernalillo County; Helmick, Judge. 

Suit by J. R. Clevenger against D. A. Sulier and others to annul an order of 
expulsion from Division No. 371, Grand International Brotherhood of Locomotive 
Engineers. and for other relief. From an adverse judgment, plaintiff appeals. Re- 
versed and remanded, with directions. 

Mechem & Vellacott, of Albuquerque, and O. O. Askren, of Santa Fe, for ap- 
pellant. 

Downer & Keleher, of Albuquerque, for appellees. 

Watson, J. Suit by J. R. Clevenger to annul an order of expulsion from Divi- 
sion No. 371, Grand International Brotherhood of Locomotive Engineers, to rein- 
state him as a member, and to enjoin the appellees, individual members of said division, 
from refusing to recognize him as a member, and to accord him the rights, privi- 
leges, and benefits appertaining to membership. From an adverse judgment, he ap- 
peals. 

[1]. The complaint alleges that appellant was a member in good standing of | 
said division, which is a branch and integral part of said brotherhood ; that expulsion 
from the division involves and results in loss of membership in the brotherhood, 
and of the privileges and benefits appertaining thereto, including loss of certain in- 
surance and sick and accident benefits secured to him under a policy or certificate 
issued by said brotherhood, which appellant had held for a long time, and upon which 
he had paid large sums of money. It was further alleged that on the 7th day of July, 


1921, appellant was expelled from the division and from the brotherhood upon the 
following charge : 
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“For violation of obligation on account of him being accused of charge of rape 
and is now being tried before the court; also conduct unbecoming as a member 
and citizen.” 


The complaint alleged, further, that while appellant was, on July 7, 1921, con- 
victed in the district court of San Miguel county on the charge of rape, referred to 
in said charges, the judgment had been reversed by the Supreme Court (see State 
v. Clevenger, 27 N. M. 466, 202 P. 687), and that thereafter the said charge of rape 
was dismissed in the district court. The stated ground for relief is that the charges 
aforesaid fail to set forth any violation of the statutes or laws of the brotherhood 
or division, by reason whereof said division was without jurisdiction to expel appellant. 

Appellees, by their first amended answer, denied the illegality of the expulsion, 
and set up new matter in defense of the jurisdiction. They allege, in substance, 
that prior to the institution of the proceedings in question, appellant had been indicted 
on the charge of rape, committed upon the reputed wife of a son of a member of said 
division, and that in conversation with another member of said division he had denied 
committing the rape, but had admitted making indecent proposals; that, by reason 
of this, the relations of the appellant, and his conduct toward the said woman, were 
matters of common knoweldge in the community, and of general discussion and con- 
cern among the members of the division; that the laws of the division and of the 
brotherhood provide against willful injury of a brother, or of a brother’s family, 
and against any unbecoming or disgraceful conduct, for the bringing of charges in 
writing against any member of the division guilty of such offenses, and for expul- 
sion or other penalty on conviction thereof; that pursuant to these laws, and in com- 
pliance with the prescribed procedure, the charges above recited were made and 
served upon the appellant; and that said charges were intended and fully understood 
by the appellant to mean that appellant was thereby accused of violating his obligation 
not to injure the family of a brother member, “in that he had committed rape or 
an assault upon, or had made indecent proposals to , wife of , who was 
a son of , a member of Division No. 371; and that he was further charged 
with conduct unbecoming a member and citizen by reason of his relations with, 
conduct toward, and assault upon the said ; that when he appeared for trial 
the plaintiff made no objections to the specification of charges against him as set 
forth in the written notice, but, knowing and understanding the meaning and intent 
thereof as heretofore alleged, consented to and permitted his trial to proceed.” 


The new matter having been denied, the parties went to trial. Appellants stood 
upon the legal insufficiency of the charge to confer jurisdiction. Appellees undertook 
the burden of proving the new matter alleged, offering in evidence the minutes of the 
division, and the testimony of several of the appellees. It seems to have been the pur- 
pose of this evidence to show that appellant was not charged with nor expelled for 
having committed the crime of rape, but for some violation of obligation or miscon- 
duct connected with the occurrence on which the accusation of rape had been made 
in the courts. We may say here that there was no evidence to show a conviction by 
the division of any specific act, unless of rape. Appellant requested the trial court 
to find the specific act or acts of which the appellant was found guilty. The request 
was refused. No such finding could have been made. 


Here, as in the trial court, appellant stands upon the insufficiency of the charge. 
He also assigns error upon the refusal to find as requested and to make specific 
findings. Counsed ayree that: 

“In cases of this kind the court never interferes, except to ascertain whether or 
not the proceedings were pusuant to the rules and laws of the society, were in good 
faith, and whether or not there was anything in the proceedings in violation of the 
laws of the land.” 


The question is, then, whether appellant has been dealt with according to the law 
of the land. Has he had due process? 

Appellees contend, first, that the charges are in themselves sufficient; second, 
if not sufficient in themselves, they were made so by attendant circumstances; and 
third, that the accused, by pleading to them, and going to trial without objection, 
waived all question to their sufficiency. As appellees have been represented by able 
counsel, we think we may safely rest our conclusion upon a consideration of these 
propositions. 

That the charges, considered independently of attendant circumstances, are 
fatally defective, seems too plain for argument. Indeed, counsel can hardly be said 
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to press this view. In argument, they assume the existence of extrinsic facts and 
circumstances. So we pass at once to their second proposition. 

We readily agree with counsed for appellees that the charge itself, with its ref- 
erence to the criminal proceedings, and in the existing circumstances, must hve directed 
appellant’s attention to the facts connected with the occurrence upon which the public 
authorities had based the accusation of rape. It is not so easy to agree to the argument 
that, because of this, Clevenger was neither misled nor without sufficient information 
of the charges made against him by the lodge. Counsel enforces the argument by 
showing that at the opening of the lodge trial appellant “answered ‘not guilty,’ and 
thereupon immediately launched into the merits or demerits of the rape case.” Coun- 
sel have proven too much, and have, in our judgment, here pointed out the fatal 
weakness in the contention and the fatal defect in the charges. For present purposes, 
and without deciding, we concede counsel’s next proposition, viz. that an accused 
may waive the objection that charges are not specific, and that he does so by pleading 
to them and going to trial. 

In making this contention counsel argue as though the charges were entirely 
without specification, and were merely of violation of obligation and unbecoming con- 
duct. Since such charges would have been sufficient, in the absence of objection, 
they consider them clearly sufficient when aided by the reference to the criminal pro- 
ceeding for rape. But we do not think that the charges are aided by that reference. 
We think they are beclouded by it. Relied on by counsel as limiting the lodge in- 
quiry to misconduct connected with a particular occurrence, they have shown that 
it was relied on by appellant as limiting the charge to one of rape. We are not merely 
catching counsel up on a weak point in their argument. We are satisfied from 
the record that appellant so interpreted the charge, and pleaded and went to trial, 
as he supposed, on a charge of rape. That being true, the specification and the at- 
tendant circumstances were a snare and a delusion, so far as appellant was concerned, 
and the waiver not a deliberate and conscious consent to go to trial on vague and 
uncertain suggestions of general depravity and looseness of morals. 

We think, also, that appellant was justified in so interpreting the charges. With- 
out explanation, and in the light only of attendant circumstances, we should so in- 
terpret them. It is a well-known fundamental principle, that every man put to trial, 
where his valuable property rights are involved, is entitled to notice of the particular 
act with which he is charged. The knowledge of it is not confined to lawyers. It 
is understood generally by intelligent people. Appellees are intelligent. Their 
calling as locomotive engineers vouches for it. It is plain that they are unskilled 
in the formulation of accusations. But that is unaccustomed work for them. Sub- 
stance, not form, will naturally be the product of their efforts in that line. “For- 
getting all nice distinctions, and looking at the charge as a whole, attempting in so 
far as possible to adopt the viewpoint of a layman,” as counsel for appellees say 
we should, we should have said that the intention was, and the attempt was made, 
to charge appellant with the crime of rape. 

[2] If appellant justifiably interpreted the charges as an accusation of rape, and 
made his defense on that basis, and was, as appellees contend, convicted of some other 
offense, never specified and even now ntirely unascertainable, it is manifest that he 
had but the shadow of a trial, and that his property rights were forfeited in disregard 
of the law of the land. If this is due process, then the property rights of members 
of benefit societies, including appellees themselves, are insecure, and almost outside 
the law’s protection. 

The issue here made, as counsel for appellees point out, is whether the charges 
were sufficient to support jurisdiction. Their patent defects counsel have undertaken 
to cure by calling in attending circumstances and invoking waiver. Developing the 
facts has served, it seems to us, to make a bad matter worse. Instead of showing 
that appellant went to trial with full knowledge of the particular offenses charged 
against him, and without desiring further specification, it shows that he went to trial 
for rape, and, according to appellees’ theory, that he was convicted of something else. 
Cases have beer cited where knowledge necessarily imputed and waiver of objections 
have been denied sufficient to cure the generality of charges. But heré we have, 
not knowledge necessarily imputed, or to be imputed at all, but rather ignorance in- 
duced by the charges themselves. The same principle of law should apply here as in 
cases of bad faith, where the accused has been ostenibly charged and tried for one 
offense, but really for another. Otto v. Journeymen Tailors’ B. & P. Association, 
75 Cal. 
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308, 17 P. 217, 7 Am. St. Rep. 156; Thompson v. Grand International Bro. of L. 
E., 41 Tex. Civ. App. 176, 91 S. W. 834. 

We agree with the learned trial judge that the determining question “is the 
sufficiency of the charge to support jurisdiction.” We also agree with him that a 
conviction of crime is not charged. We cannot agree, however, “that a fair construc- 
tion of the charge would be that the plaintiff was accused of unbecoming conduct 
in conection with matters on which he was charged with rape in the criminal courts.” 
Primarily the interpretation of this writing was a question of law, as much an original 
question here as in the court below. To what extent the trial court was influenced 
by the attendant circumstances we cannot tell, as no findings of fact were made. 
However, the attendant circumstances material are not in dispute. We find nothing 
tending to change what we consider the natural and reasonable interpretation. Doubt- 
less the trial court took the view, as a matter of fact, that appellant, by reason of the 
reference to the criminal proceedings, was informed and knew that any and all miscon- 
duct of his connected with the alleged rape was to become the subject of inquiry and 
the possible ground for expulsion. As before indicated, the only evidence urged in 
support of that view convinces us to the contrary. 

It follows that there is error in the judgment. Since we conclude that the act of 
the division in expelling appellant was without jurisdiction, he was and is entitled to 
the relief prayed. A new trial could not change the situation. The judgment is re- 
versed, and the cause remanded, with direction to enter a decree for appellant in con- 
formity with the prayer of his complaint; and it is so ordered. 

Parker, C. J., and Bickley, J., concur. 


On Motion for Rehearing 


Watson, J. It seems from appellees’ argument on their motion for rehearing 
that the decision is not clearly understood. Its basis is this: The charges, correctly 
interpreted, and as understood and acted upon by the appellant, constitute an accu- 
sation of rape; but appellant was not tried or expelled for rape, but for other mis- 
conduct connected with an alleged rape. If, this is true, it is apparent that appellant 
was expelled from the lodge without due process of law. That he was tried and ex- 
pelled for causes other than rape is appellees’ own proposition. They cannot com- 
plain because we adopt it. They can only complain of the interpretation we put 
upon the charges. The trial judge said that this was the determinative question, 
and we found it so. 

Counsel vigorously contend that appellant was not charged with the commission 
of a crime. They urge that he was charged simply with “violation of obligation,” 
and with “misconduct unbecoming as a member and citizen.” They say that the lan- 
guage, “on account of being accused of charge of rape,” is not part of the charge, 
but is merely a clause of explanation, and that the language, “is now being tried 
before the court,” shows positively that it was not intended to charge a crime, but 
“was the intention of the lodge to let the criminal courts handle the matter of the 
crime, if any, committed by Clevenger, and confined their charges to the conduct and 
acts of Clevenger in connection with the commission of the crime.” While this may be 
plausible explanation, we cannot accept it as logical interpretation. In our view, the 
phrases just quoted must be deemed an attempt to specify the particular “misconduct” 
and “violation” intended to be relied upon. Certainly it is not “misconduct” or “vio- 
lation of obligation” to be “accused” or to be “tried before the court.” No one 
could have thought so. Rape, however, is such “misconduct” and “violation of obli- 
gation,” and is the only matter mentioned in the document which could be the basis 
of charges warranting investigation, trial, and expulsion. The specification points 
to a particular act of rape. There might, indeed, be matters “in connection with” 
an alleged rape which would be cognizable by the lodge as offenses, but no such 
matters are specified or indicated, Defective as the charges are, they do point to a 
particular rape. If appellant had been, for that reason, tried and expelled, we are not 
prepared to say that the charges could have been considered insufficient. We can 
see no justification, however, for rejecting as a specification the only act mentioned, 
and reading into the charges matters not even hinted at. 

It is true that the theory on which we have disposed of the case is not exactly the 
theory which appellant himself has urged. It was his theory that he was expelled 
either because the lodge believed him guilty of rape, or because a jury had convicted 
him of that offense. He took the position that the charges were not sufficient to 
support an expulsion even on those grounds. Appellees, however, by their answer, 
proofs, and contentions, brought into the case the very material fact that appellant 
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was not tried or expelled for these reasons. So doing, they eliminated the only theory 
on which the charges could be held sufficient. 

Interpreting the charges as they did, appellees, in the effort to sustain them, 
undertook the burden of showing from attendant circumstances, known to appellant, 
both that the lodge intended the charges, and that appellant understood them, as 
counsel now construe them. If it were admitted that the lodge actually so intended 
them, it would not satisfy the burden which appellees thus assumed, because, as stated 
in the original opinion, appellees, by their own showing, have convinced us that ap- 
pellant did not so understand them. They now urge that appellant did not testify 
that he understood that he was being put to trial for rape. This fact is accounted for, 
we think, by the peculiar condition of the pleadings and course of the proceedings, 
upon which we deem it unnecessary here to elaborate. They also urge that the 
trial court found to the contrary upon substantial evidence. We do not so understand. 
The trial court made no finding as to appellant’s understanding of the charges, but 
based his decision squarely upon his interpretation of them. 

Holding these views, we must overrule the motion for rehearing; and it is so 
ordered. 

Parker, C. J., and Bickley, J. concur. 


ACEE v. METROPOLITAN LIFE INS. CO. 
(Supreme Court, Appellate Division, Fourth Department. January 5, 1927.) 
219 New York Supplement 152. 

3. INSURANCE—DEFENSE OF BREACH OF WARRANTY IN APPLICA- 
TION IS NOT AVAILABLE, WHERE APPLICATION NOT AT- 
TACHED TO, OR INDORSED ON, POLICY (INSURANCE LAW, § 58). 
Defense or counterclaim of breach of warranty, in that insured falsely stated 

in application for life policy that she had not been under physician’s care within 

three years, was not available to insurer, where application was not attached to or 

indorsed on policy, as required by Insurance Law, § 58. 

(For other cases, see Insurance, Dec. Dig. § 655[2].) 

Appeal from Supreme Court, Oneida County. 

Action by Moses Acee, as administrator of the estate of Hulday Abraham, 
against the Metropolitan Life Insurance Company. From a judgment dismissing the 
complaint, entered on direction of the court after the jury had made special findings 
of fact, plaintiff appeals. Reversed on the law, and new trial granted. 

Argued before Hubbs, P. J., and Clark, Sears, Crouch, and Taylor, JJ. 

Frederic C. Barns, of Utica (W. R. Pratt, of Utica, of counsel), for appellant. 

Lee, Dowling & Brennan, of Utica (William F. Dowling, of Utica, of counsel), 
for respondent. 

Husss, P. J. [1] At the trial of this action to recover upon a life insurance policy 
the defendant was permitted to introduce the testimony of physicians who had attended 
the insured. They testified that she was suffering from heart and kidney disease long 
before and at the time the policy in question was issued. The testimony was received 
over the objection of the plaintiff that it was incompetent, and that the witnesses 
were incompetent under section 352 of the Civil Practice Act, formerly section 834 
of the Code of Civil Procedure, which provides that a physician “shall not be allowed 
to disclose any information which he acquired in attending a patient in a professional 
capacity, and which was necessary to enable him to act in that capacity.” That the 
testimony was improperly received, unless the statutory provision was waived, is 
established beyond question. Denaro v. Prudential Insurance Company of America, 
154 App. Div. 840, 139 N. Y. S. 758; Holden v. Metropolitan Life Insurance Co., 
165 N. Y. 13, 58 N. E. 771. : 

[2] It is urged by the learned counsel for the defendant that the plaintiff waived 
the provisions of section 352 of the Civil Practice Act and made the testimony com- 
petent by introducing in evidence the proofs of death which were served on the de- 
fendant, particularly in view of the fact that the policy in question contained a pro- 
vision that “proof of death shall be evidence of the facts therein stated in behalf of, 
but not against the company.” The policy also provided that “proofs of death shall 
be made upon blanks to be furnished by the company and shall contain answers to 
each question ‘propounded to the claimant, physicians and other persons.” The de- 
fendant furnished a blank form upon which to make out the proofs of death, as re- 
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~_ by the policy. The sixth paragraph on such blank, after being filled out, read 
as follows: 

“6. Cause of Death? Bright’s. Disease of Kidneys. Duration from personal 
knowledge : Yrs. 4 Mos. ——Days. Contributory or secondary: Dilations of 
heart, valvular., Disease (duration) : ——-Yrs. 2 Mos. ——Days.” 

The statement was duly executed by the attending physician. It was required 
by the terms of the‘policy. The form was prepared by the defendant, and furnished 
to the claimant. The attending physician, under the terms of the policy, was required 
to answer the questions on the form as printed. He did answer those questions. 
The plaintiff, in establishing his case, introduced the proofs of death in evidence. 
The defendant now insists that the introduction of the proofs of death in evidence 
opened the door for it to call other physicians to testify to what they discovered 
while treating the insured in a professional capacity. Reliance is placed upon the 
case of Hethier v. Johns, 233 N. Y. 370, 135 N. E. 603. In that case it was decided 
that, where the plaintiff voluntarily disclosed her physical condition, she waived 
the privilege and the defendant was entitled to offer testimony of physicians who had 
attended her. 


Prior to 1891 the provisions of section 836 of the Code of Civil Procedure could 
be waived before trial. Evils had grown up which induced the Legislature in that 
year to amend the section by providing that a waiver, to be effective, must be made 
on the trial by the personal representative of the deceased. The same provision is 
contained in section 354 of the Civil Practice Act. Under section 836 of the Code 
of Civil Procedure, as amended in 1891 (Laws 1891, c. 381), and section 354 of the 
Civil Practice Act, the only one who can waive the privilege is the personal repre- 
sentative, and it can only be waived upon the trial when the evidence is offered. 
Holden v. Metropolitan Life Insurance Co., supra. 

The introduction of the proofs of death did not have the effect of waiving the 
privilege. The act was not voluntary, as in the case of Hethier v. Johns, supra, and 
other like cases relied upon by the defendant. The plaintiff, by the terms of the 
contract of insurance, was required to furnish the proofs of death as a condition 
precedent to a recovery on the policy. Redmond v. Industrial Benefit Association, 
150 N. Y. 167, 44 N. E. 769; Holden v. Metropolitan Life Insurance Co., supra; 
Denaro v. Prudential Insurance Company of American, supra; Meyer v. Supreme 
Lodge Knights of Pythias, 178 N. Y. 63, 70 N. E. 111, 64 L. R. A. 839. 


The provision of the policy to the effect that “proofs of death shall be evidence 
of the facts therein stated in behalf of, but not against, the company,” does not 
change the rule. There is nothing in that provision indicating an intention to waive 
the provisions of the statute, and, if there were, it would not have that effect, as a 
contract to waive does not, since the amendment in 1891, have that effect. 

[3] It is urged by respondent that the judgment should be affirmed, even though 
the evidence of the physicians called by the defendant was improperly received. It 
is stated that it appears from the evidence that the insured fraudulently stated in the 
application for the policy that she had not “been under the care of any physician within 
three years,” except on one occasion referred to. The application was not attached 
to or indorsed upon the policy as provided by section 58 of the Insurance Law. The 
defense of breach of warranty is not, therefore, available to the defendant. Archer 
v. Equitable Life Assurance Society of United States, 169 App. Div. 43, 154 N. Y. S. 
519, affirmed 218 N. Y. 18, 112 N. E. 433. The defendant pleaded both as a defense 
and as a counter-claim that the insured fraudulently stated in the application that she 
had not been under the care of a physician within three years, except on one occa- 
sion noted in the application. 


In Metropolitan Life Insurance Co. v. Trilling, 194 App. Div. 178, 184 N. Y. S. 
898, it was decided that the plaintiff insurance company could maintain an action to 
reform a policy, so that it should state the true age of the insured, although the 
application was not attached to or indorsed upon -the policy. In the case the age of 
the insured was stated in the policy. The policy in question in that case does not 
provide that it will be void if the insured had been under the care of a physician 
within three years. The application not having been attached to the policy or in- 
dorsed thereon, neither the defense nor the counterclaim was available to the de- 
fendant. Archer v. Equitable Life Assurance Society of United States, supra. 

The judgment should be reversed on the law, and a new trial granted, with costs 
to the appellant to abide the event. All concur. 
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GARRETT v. SUPREME TRIBE OF BEN HUR. 
(Supreme Court, Appellate Division, Fourth Department. January 5, 1927.) 
219 New York Supplement 345. 


1, INSURANCE—FALSE REPRESENTATION THAT INSURED HAD NOT 
CONSULTED PHYSICIAN WITHIN SIX MONTHS ‘BEFORE AP- 
PLICATION HELD BREACH OF MATERIAL WARRANTY, DEFEAT- 
ING RECOVERY ON CERTIFICATE. 

False representation in application for life insurance that applicant had last con- 
sulted physician about six months before application, though he had consulted physi- 
cian less than month before application, held breach of material warranty, defeating 
recovery on mutual benefit certificate. 


(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE—STATUTE MAKING APPLICANT’S STATEMENTS 
REPRESENTATIONS AND NOT WARRANTIES, IN ABSENCE OF 
FRAUD DOES NOT APPLY TO FRATERNAL BENEFIT SOCIETIES 
(INSURANCE LAW, § 58). 

Insurance Law, § 58, providing that all statements by applicant shall be deemed 
representations, and not warranties, in absence of fraud, applies only to life insurance 
corporations, and not fraternal benefit societies. 


(For other cases, see Insurance, Dec. Dig. § 723[2].) 


Appeal from Erie County Court. 

Action by Margaret Garrett against the Supreme Tribe of Ben Hur. From a 
judgment for plaintiff, and from an order denying defendant’s motion for a new trial, 
defendant appeals. Reversed on the law and facts, and complaint dismissed. 

Argued before Hubbs, P. J., and Clark, Crouch, Taylor, and Sawyer, JJ. 

Thayer, Wisch & Van Norman, of Buffalo (Wallace Thayer, of Buffalo, of 
counsel), for appellant. 

John J. Brown, of Buffalo, for respondent. 

Cxiark, J. This action was brought to recover on a certificate issued by de- 
fendant, by the terms of which it agreed to pay to plaintiff $1,000 on the death of her 
husband, John Garrett. Defendant is a foreign mutual benefit society, duly authorized 
to transact business in this state. Plaintiff’s husband died on the 27th day of Janu- 
ary, 1922, and proofs of loss were seasonably made by plaintiff and served on the 
defendant. 


[1] Payment is resisted by defendant on the single ground that in his application 
for insurance deceased misrepresented the date when he had last consulted a physician. 
The application for the benefit certificate was in writing, and dated the 17th day of 
November, 1919, and signed by deceased. Among the questions propounded to him 
by defendant’s medical examiner, and his answers thereto, were the following: 

“8. (a) How long since you consulted or were attended by a physician? May, 


“(b) State name and address of such physician? Dr. Dooley; Elk Street. 
“(c) For what disease or ailment? Tonsilitis, uneventful recovery in five days.” 
In the application the insured had represented and warranted that the “statements 
and answers contained in this application and medical examination are full, complete, 
and true,” and that any untrue answer made by him in the application or medical ex- 
amination should vitiate the benefit certificate and forfeit all payments made’ thereon. 
Defendant issued the benefit certificate in question, and agreed to pay the plain- 
tiff, wife of the applicant, $1,000 on his death, “provided there has been no breach 
of the warranties in the application for membership, or in the medical examination, 
upon which this benefit certificate is issued.” Defendant claims that the insured 
breached the warranty as to the time when he last consulted or was attended by a 
physician, and that therefore, by the express terms of the application on which the 
certificate was issued, it was void. 4 z : 
In response to questions propounded to him at the time of his medical examina- 
tion, and before the certificate in question was issued, plaintiff's husband had stated 
and represented that he had not consulted or been attended by a physician since 
May, 1919, and gave the name of the physician he then consulted—Dr. Dooley, of 
Elk Street, Buffalo. It appears from the evidence, which is undisputed, that on the 
27th or 29th of October, 1919, deceased had consulted Dr. Delancey Rochester, of 
Buffalo, who attended and advised him in a professional capacity, and that deceased 





Life] Rosenberg v. Equitable Life Assur. Soc. of United States 593 


paid _ for such consultation and advice, and that at the time plaintiff's husband 
was sick. 

These facts were not disclosed in the application for the benefit certificate, but 
the insured permitted his application to go to defendant with the statement that he 
had not consulted or been treated by a physician since May, 1919, giving the name 
of the physician who treated him at that time; whereas, the fact was that in October, 
1919, and less than a month before he applied for the benefit certificate in question, 
he had consulted another and entirely different physician. These facts the insured 
withheld and concealed from the medical examiner. 

There can be no question that the representation that the applicant had not 
consulted or been attended by a physician subsequent to May, 1919, was a material 
representation, and that it was false. When defendant, through its medical ex- 
aminer, made the inquiry of the applicant as to how long it had been since he had 
consultéd or been attended by a physician, and the applicant undertook to answer the 
questions, it was his duty to answer them truthfully, and not conceal from de- 
fendant’s representative the fact that only a short time before the application for the 
certificate was made, and when he was ill, he had consulted another physician. 

The certificate issued to defendant’s husband contained a statement to the effect 
that the application for membership and the medical examination signed by him were 
parts of the agreement between the society and the applicant, and that the state- 
ments therein, signed by him, were warranted to be true. When the applicant failed 
to disclose to the medical examiner the fact that he had consulted Dr. Rochester in 
October, 1919, but represented that he had not consulted or been attended by a 
physician since May, 1919, he breached the warranty on a matter material to the risk, 
and it will defeat a recovery on the certificate. Sparer v. Travelers Ins. Co., of 
Hartford, Conn., 185 App. Div. 861, 173 N. Y. S. 673; Tunnard v. Supreme Council 
of Royal Arcanum, 201 App. Div. 746, 194 N. Y. S. 707; Schane v. Metropolitan Life 
Ins. Co., 76 App. Div. 271, 78 N. Y. S. 582; Grubiak v. John Hancock Mut. Life 
Ins. Co., 212 App. Div. 126, 208 N. Y. S. 279; Roche v. Supreme Lodge, 21 App. 
Div. 599, 47 N. Y. S. 774, affirmed 159 N. Y. 565, 54 N. E.. 1094. 

[2] Section 58 of the Insurance Law (chapter 28 of the Consolidated Laws), 
providing that all statements made by the applicant for the policy should, in the ab- 
sence of fraud, be deemed representations, and not warranties, has no application 
here, for this defendant is a fraternal benefit society; whereas, that section by its 
terms applies only to life insurance corporations. Hoff v. Hoff, 175 App. Div. 40, 
161 N. Y. S. 520; Baumann v. Preferred Accident Ins. Co., of New York, 225 
N. Y. 480, 122 N. E. 628. The statement in the application that the insured had not 
consulted or been treated by a physician since May, 1919, being concededly false, must 
be construed as a warranty, and its breach by the applicant is fatal to plaintiff’s 
cause of action. Gaines v. Fidelity & Casualty Co., of New York, 188 N. Y. 411, 
81 N. E. 169, 11 Ann. Cas. 71; Alden v. Supreme Tent of Knights of Maccabees, 
178 N. Y. 535, 71 N. E. 104. s 

The judgment should be reversed on the law and the facts, and the complaint 
dismissed, with costs. All concur. 


ROSENBERG v. EQUITABLE LIFE ay SOC. OF UNITED STATES. 
(No. 565. 


(Supreme Court of North Carolina. Jan. 26, 1927.) 
136 Southeastern Reporter 364. 

1. INSURANCE—INSURED. COMPLYING WITH OPTIONS, HELD EN- 
TITLED TO “ORDINARY LIFE POLICY” WHICH INSURER WAS 
ISSUING WHEN APPLICATION WAS MADE FOR TERM POLICIES 
AND WHEN APPLICATION WAS MADE FOR EXCHANGE. 

Under options contained in term policies of insurance by which insured could 
exchange term policies for policies on another plan, which privilege might be exer- 
cised “without medical re-examination,” insured, having complied with all conditions 
and having made election pursuant thereto, held entitled to “an ordinary life policy,” 
which insurer was issuing when application was made for term policies and when 
application was made for exchange, irrespective of his failure to submit to and 
pass a medical or physical examination. 

(For other cases; see Insurance, Dec. Dig. § 144[1].) 


2. INSURANCE—INSURED HELD ENTITLED UNDER OPTIONS TO ANY 
FORM OF POLICY WHICH INSURER WAS ISSUING AT DATE OF 
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HIS ELECTION FOR TERM POLICIES AND AT DATE OF REQUEST 
FOR EXCHANGE. os 
Under options by which insured could exchange term policies for policies on 
another plan insured on complying with conditions, held entitled not only to policy 
upon “ordinary life plan” in exchange for term policies, but, at his election and upon 
payment of premium charged therefor, to any form of such policy which insurer 
was issuing and selling both at date of his application for term policies and date 
of his request for the exchange. ; 
(For other cases, see Insurance, Dec. Dig. § 144[1].) 


3. INSURANCE—INSURER HAS NOT PERFORMED CONTRACT BY GIV- 
ING LESSER PROTECTION WHEN INSURED EXERCISING ELEC- 
TION HAS REQUESTED LARGER PROTECTION INCLUDED IN 
TERMS OF ORIGINAL AGREEMENT. 

Where insurer has contracted to deliver policy described in contract by general 
name which covers policy in two forms with different protection, insurer cannot per- 
form its contract by issuing policy affording less protection, when insured exercises 
right of election and requests policy affording larger protection. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 

Appeal from Superior Court, Buncombe County; Johnson, Emergency Judge. 

Action by Ralph Rosenberg against the Equitable Life Assurance Society of the 
United States to enforce specific performance of options contained in life insurance 
policies. From a judgment for plaintiff, defendant appeals. No error. 

Action to enforce specific performance of options contained in certain ten-year 
term policies of insurance issued by defendant to plaintiff, by which plaintiff has the 
privilege of exchanging said term policies for other policies to be issued by defendant 
upon the ordinary life, limited payment life, or endowment plan. Plaintiff has com- 
plied with all the requirement for the exercise of said options, and has requested 
defendant to issue to him policies on the ordinary life plan in exchange for his term 
policies. 

Plaintiff contends that he is entitled to have included in said policies, or attached 
thereto, certain clauses; defendant admits that plaintiff is entitled to policies on the 
ordinary life plan, but denies that it is required by the terms of the contract to include 
said clauses therein or to attach same thereto. 

Issues submitted to the jury were answered in accordance with the contentions 
of plaintiff. From judgment upon the verdict, defendant appealed to the Supreme 
Court. 

Bourne, Parker & Jones, of Asheville, for appellant. 

Merrick, Barnard & Heazel, of Asheville, for appellee. 

Connor, J. On August 22, 1919, defendant issued and delivered to plaintiff 
three policies of insurance, known as ten-year term policies. Each policy was for 
the sum of $5,000; they were all in the same words and figures. Each contained a 
provision as follows: 

“Privilege of Exchange for Other Form of Policy” 

“The insured (or assignee, if any) may at any time within seven years from the 
register date hereof, without medical re-examination, exchange this policy for a policy 
for the same amount or any less amount, upon the ordinary life, limited payment 
life, or endowment plan upon any anniversary of this policy, or within the thirty- 
one days of grace, by surrendering this policy to the society at said home office, with 
written notice of the election, and by paying the premiums to be fixed by the age 
on the birthday nearest to the date of such exchange according to the rates of the 
society then in force. On such exchange the society will apply 80 per cent. of the 
net value of such part of this policy as is continued under another form as above, 
computed in accordance with the American Experience Table of Mortality, with 3 
per cent. interest per annum, together with all dividends and accumulations, toward 
the payment of premiums upon the new policy.” 

At the time plaintiff applied for said term policies, defendant was issuing and 
selling, and is now issuing and selling, a policy of insurance known as an “ordinary 
life policy,” to which are attached disability and double indemnity clauses, as alleged 
in the complaint. 

Plaintiff has in all respects complied with the terms, stipulations, provisions, 
and conditions of each of the three policies issued to him by defendant on August 22, 
a and said policies were in all respects, on November 10, 1925, in full force and 
effect. 
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On or about November 10, 1925, before the expiration of seven years from the 
register date of said policies, and after fully complying with all requirements in said 
policies therefor, plaintiff requested defendant to issue to him, in exchange for said 
term policies, a single policy for the sum of $15,000, as of November 15, 1925, that 
being the nearest premium date on said policies, on the ordinary life plan, with the 
disability clause and a double indemnity clause included therein or attached thereto. 
Defendant offered to issue to plaintiff, in exchange for said term policies, each for 
$5,000, a single policy for $15,000, on the ordinary life plan, but without the clauses 
known as the “disability clause” and as “the double indemnity clause.” Plaintiff 
declined to accept said policy, contending that he is entitled under the contract to 
a policy on the ordinary lite plan, with said clauses included therein or attached 
thereto. This contention of plaintiff is denied by defendant. The validity of this 
contention is the only matter in controversy to be determined by this action. 

At the time plaintiff applied for the term policies, in 1919, and at the time he re- 
quested defendant to issue to him, in exchange for said policies, a policy on the or- 
dinary life plan, in 1925, defendant was issuing and selling a policy of insurance 
known as an “ordinary life policy,” containing disability and double indemnity clauses. - 
It was also issuing and selling “ordinary life policies,’ which did not contain these 
clauses. Policies containing these clauses were issued only to applicants therefor 
who had passed required medical or physical examinations. An increased premium 
was charged by defendant for an ordinary life policy containing the clauses. Plain- 
tiff has offered to pay such increased premium, but was unable to pass the medical 
or physical examination required at the time he requested the exchange of policies. 

[1] It is expressly provided in the options under which plaintiff has the 
privilege of exchanging his term policies for policies upon another plan that such 
privilege may be exercised ‘without medical re-examination.” Plaintiff, having com- 
plied with all the terms and provisions of the options and made his election pursuant 
thereto, is entitled to an “ordinary life policy,’ such as defendant was issuing and 
selling both at the time the application was made for the term policies and at the 
time the application was made for the exchange. His right to any form of such 
policy cannot be affected by his failure to submit to and pass a medical. or physical 
examination. Such examination was expressly waived by defendant when it issued 
the term policies with the provision for an exchange of said policies for policies 
upon other plans, at the request of plaintiff. 

[2] Plaintiff is entitled not only to a policy upon the ordinary life plan in ex- 
change for his term policies; he is further entitled, at his election, and upon the pay- 
ment of the premium charged therefor, to any form of such policy which defendant 
was issuing and selling both at the date of his application for the term policies and 
at the date of his request for the exchange. Defendant admits in its answer to the 
complaint that at both dates it was issuing and selling an ordinary life policy, con- 
taining both a disability clause and a double indemnity clause. 

[3] It cannot be held as law that an insurance company which has contracted 
to issue and deliver a policy described in the contract by a general name, and which 
at the date of the contract issues such policy in two forms, one affording larger pro- 
tection than the other, can perform its contract, or be discharged of liability thereon, 
by issuing a policy affording the less protection, when the person to be insured re- 
quests a policy affording the larger protection and offers to pay the premium charged 
therefor, the only consideration moving the company to issue one form of policy 
rather than the other being a difference in the premium. In such case, the person to 
be insured and not the company has the right of election. 

[4, 5] The judgment from which defendant appealed may well have been 
rendered on the “dmissions in the pleadings. It is not necessary, therefore, to con- 
sider defendant’s exceptions to the admission of evidence, over its objections, or to 
the instructions of the jury. Assignments of error, however, based upon these excep- 
tions, cannot be sustained. Evidence that defendant had issued ordinary life poli- 
cies, such as it had agreed to issue and deliver to plaintiff, in exchange for his term 
policies, with the disability clause and the double indemnity clause contained therein, 
was competent for the purpose of showing the form of policy to which plaintiff was 
entitled under the contract to have issued to him by defendant in exchange for his 
term policy. The term, “ordinary life policy,” used in the written contract, is ambig- 
uous. We do not think that the court misconceived the nature and scope of the admis- 
sion in defendant’s answer, “that at said time this defendant did issue the said several 
kinds of life insurance policies above mentioned, and did attach to some of them, in 
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certain special cases, when properly applied for, and in consideration of increased 
charges or premiums paid therefor, and upon other special considerations, a clause 
or clauses known as disability and double indemnity clauses of the kind described” in 
the complaint. Defendant’s agent testified: 

“There is only one ordinary life policy that we issue. In the ordinary life, when 
a man applies for it, he makes application and is entitled, if he can pass the physical 
examination, to have added to the ordinary life policy sick benefit and double indem- 
nity features; that is, he applies for it at the time of making application. We call 
that an ordinary life policy, with a double indemnity, ordinary life plan. The 
~ bea these additional features added belongs to the same plan as an ordinary 
ife policy.” 

The judgment rendered is as follows: 

“It is therefore ordered, adjudged, and decreed that the defendant, the Equitable 
Life Assurance Society of the United States, forthwith issue and deliver to the said 
Ralph Rosenberg in exchange for policies numbered 2488879, 2488880, and 2488881, 
. heretofore issued by said defendant to said plaintiff, and now held by said plaintiff 
and deposited with the clerk of this court, a policy of life insurance to be dated as 
of November 15, 1925, for the face amount of $15,000, on the ordinary life plan, con- 
taining a permanent disability clause and a clause providing for the payment of 
double indemnity in accordance with the terms of such clauses as are usually and ordi- 
narily inserted in policies of like character issued by defendant; said policy to provide 
for the payment of premiums semiannually, as of November 15th and May 15th of 
each year, as the established premium rate -fixed by the said defendant in its regular 
schedule of premium rates on ordinary life plan policies containing such clauses for 
persons of the age of 37 years. 

“And it is further ordered, adjudged and decreed that the plaintiff pay to the 
defendant upon delivery to him of said policy of life insurance (and delivery is condi- 
tioned upon such payment) the premium to be fixed by the age on the birthday nearest 
to the date of such exchange according to the rates of the defendant shall apply 80 
per cent. of the net value of the three $5,000 policies above mentioned, to wit, policies 
numbered 2488879, 2488880, 2488881, computed in accordance with the American 
Experience Table of Mortality, with 3 per cent. interest per annum computed to 
November 15, 1925, together with the sums paid by the plaintiff to the defendant for 
or on account of premiums on said three policies so surrendered in exchange since 
November 15, 1925. 

“And it is further ordered, adjudged, and decreed that the defendant pay the 
costs of this action to be taxed by the clerk.” 

This judgment is affirmed. We find no error. 


JOHNSON v. PRUDENTIAL INS. CO. OF AMERICA 
(Supreme Court of Oregon. Jan. 18, 1927.) 
Pacific Reporter 556 

3. INSURANCE—EVIDENCE HELD TO SHOW SUPERINTENDENT OF 
INSURER HAD KNOWLEDGE OF SOLICITING AGENT’S EXTEN- 
SION OF CREDIT FOR FIRST INSURANCE PREMIUM. : 
Where insured met accidental death before first premium on life insurance policy 

was paid, evidence held to show that superintendent of insurer had knowledge that 

credit for payment of first year’s premium was extended to father of insured by 
soliciting agent. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 

4. INSURANCE—TESTIMONY OF PLAINTIFF’S CONVERSATION WITH 
DEFENDANT’S SUPERINTENDENT HELD ADMISSIBLE TO SUP- 
PORT CONTENTION THAT SUPERINTENDENT HAD KNOWLEDGE 
OF EXTENSION OF CREDIT. ; f 
In action on life insurance policy, testimony of plaintiff's conversation with de- 

fendant’s superintendent as to superintendent reading copy of his letter to insurer held 

admissible, as supporting contention that superintendent had knowledge of extension 
of credit for first year’s premium by soliciting agent. 
(For other cases, see Insurance, Dec. Dig. § 664.) ; 

5: INSURANCE—GENERAL AGENT MAY. WAIVE PREPAYMENT OF 

PREMIUM. 


General agent of life insurance company may waive prepayment of premium. 
(For other cases see Insurance, Dec. Dig. § 141[2].) 
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6. INSURANCE—WHERE POLICY CONSTITUTING RECEIPT FOR FIRST 
PREMIUM IS DELIVERED UNCONDITIONALLY, INSURER CANNOT 
AVOID LIABILITY BY DENIAL THAT PREMIUM WAS PAID. 
Where policy constitutes receipt for first premium, and has been unconditionally 

delivered to msured insurer cannot avoid liability by denial that first premium has 

been paid. 
(For other cases, see Insurance, Dec. Dig. § 141[3].) 
Rand, J., dissenting. 
Department 1. 
Appeal from Circuit Court, Multnomah County; George W. Stapleton, Judge. 
Action by George H. Johnson against the Prudential Life Insurance Company 
of America. From a judgment for plaintiff, defendant appeals. Affirmed. 


This appeal from a judgment in favor of the plaintiff for the sum of $1,967.45, 
the further sum of $500 attorney’s fee, and the costs and disbursements of the action. 
In May, 1923, plaintiff applied to the defendant insurance company for a 20-year life 
insurance policy on each of his two minor sons, requesting the company to issue one 
policy June 20, 1923, and the other policy July 20, 1923. The defendant company 
issued a policy on the life of Verne Johnson June 20, 1923. The first premium for 
which was paid July 23, 1923, at the same time the policy on the life of Loyst W. 
Johnson, the other minor son, was delivered. The first premium was not paid on the 
life of Loyst W. Johnson at the time it was delivered. The plaintiff claims that. the 
policy was delivered unconditionally and that 30 days’ credit was given him in which 
to pay the first premium. The defendant claims that the policy on the life of Loyst 
was left for inspection only and denies liability because the first premium was not 
paid. Loyst was killed in an accident at Metzger Junction on August 10, 1923, within 
30 days after the delivery of the policy to the plaintiff. The application for both said 
policies were identical and contained this sentence: 

“I further agree that the policy herein applied for shall be accepted subject to 
the privileges and provisions therein contained, and that, unless the full first premium 
is paid by me at the time of making this application, the policy shall not take effect 
until issued by the company and received by me and the full first premium thereon 
is paid while my health, habits and occupation are the same as described in this 
application.” 

Both policies also contained the following provisions: 

“(a) Payment of Premiums.—This policy is based upon the payment of pre- 
miums annually in advance. , 

“(b) Modification, etc—No condition, provision, or privilege of this policy can 
be waived or modified in any case except by an indorsement hereon signed by the 
president, one of the vice presidents, the secretary, one of the assistant secretaries, the 
actuary, the associate actuary, or one of the assistant actuaries. No modification 
or change shall be made in this policy except such as is in accordance with the laws 
of the state in which the same is issued. No agent has power in behalf of the com- 
pany to make or modify this or any other contract of insurance, to extend the time for 
paying a premium, to waive any forfeiture, or to bind the company by making any 
promise, or by making or receiving any representation or information. 

“(c) Entire Contract Contained in This Policy.—This policy, together with the 
application, a copy of which is attached hereto, contains and constitutes the entire 
contract between the parties hereto, and all statements made by the insured shall in 
the absence of fraud be deemed representations and not warranties, and no statement 
shall avoid the policy to be used as a defense to a claim thereunder unless it be con- 
tained in the application for the policy and unless a copy of such application be in- 
dorsed upon or attached to the policy when issued.” 

The instruction to the agents of the defendant contained, the following: 

“The policy by its terms constitutes the receipt for the first premium; therefore 
an agent must not allow a policy to pass into the possession of the applicant, unless 
during the good health of the person insured and within the time allowed by the com- 
pany for delivery, except that (when necessary) a policy may be left with an appli- 
cant for a few days for purpose of inspection, provided the receipt on form 1565 is 
obtained and filed in the district office. A representative who leaves a policy with 
the applicant without obtaining completed form 1565 will be held responsible for the 
amount of the first premium. * * * 

“(c) Policies must not be delivered unless premium is actually paid in cash. The 
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company does not under any circumstances recognize premium settlements by note. 
The acceptance of a note by the agent obligates him to settle at once with the com- 
pany in cash.” 

The errors assigned by defendant are eight in number, which may be reduced, 
however, to the following: First, refusal of the court to strike paragraph 6 of the 
plaintiff's amended complaint. That paragraph contains the allegation for $500 as 
reasonable attorney's fee. Second, overruling defendant’s demurrer to plaintiff's 
amended complaint. Third, admitting in the testimony of plaintiff a conversation be- 
tween him and D. E. Wilson, superintendent of the Portland office of defendant. 
Fourth, denying defendant’s motion for a nonsuit, denying defendant’s motion for a 
directed verdict, and refusing defendant’s request for a verdict in its favor. Fifth, 
instructing the jury to take into consideration the possibility of an appeal in fixing 
the amount of attorney’s fee to be allowed plaintiff. Assigned errors as outlined 
above, No. 2 and No. 4, together with assigned error in overruling and denying de- 
fendant’s motion for a new trial, are all addressed to the same legal question and will 
be treated as one assigned error. 

E. J. Brazell, of Portland (Brice & Brazell, of Portland, on the brief), for 
appellant. 

Bartlett Cole, of Portland, for respondent. 

CosHow, J. (after stating’ the facts as above.) [1, 2] The insured, Loyst W. 
Johnson, died August 10, 1923. The amended complaint was filed on April 29, 1924. 
The statute (Or. L. § 6355) prescribes that, whenever any suit or action is brought 
in any court of this state upon any policy of insurance of any kind and nature, the 
plaintiff, in addition to the amount which he may recover, shall be allowed such sum 
as the court or jury may adjudge to be reasonable attorney’s fee in such suit or ac- 
tion, provided that settlement is not made within eight months from the date proof of 
loss is filed with the company. Proof of loss in this case was filed August 15, 1923, 
more than eight months prior to the date the amended complaint was filed. The 
motion to strike paragraph 6 was on the ground that the same is irrelevant and im- 
material. No objection was made to allowing the complaint to be amended so as 
to include the allegation for attorney’s fee. That allegation should have been intro- 
duced by supplemental plea, but inasmuch as that question was not raised in the cir- 
cuit court, it will be ignored here. It is a matter purely of form, not of substance. 
Walker v. Fireman’s Fund Ins. Co., 114 Or. 545, 573, 234 P. 542. 


[3, 5] The testimony objected to was to the effect that Mr. Wilson, superin- 
tendent at Portland of defendant company, had knowledge of the alleged extension of 
credit by the agent Seydel. It was contended by the defendant that Mr. Wilson knew 
nothing of the alleged extension of credit and that Seydel had no authority to extend 
credit. In the conversation testified to the plaintiff said that Mr. Wilson read to 
him a letter or part of a letter which he had written to the defendant company 
from which it could be inferred that Mr. Wilson had knowledge of the extension 
of credit. That point was directly in issue and the conversation was admissible as 
tending to support the contention of plaintiff in that regard. A general .agent may 
waive prepayment of the premium. Harrison v. Birrell, 58 Or. 410, 418, 115 P. 
141; Francis v. Mutual Life Ins. Co., 55 Or. 280, 106 P. 323; American Em- 
ployers’ Liability Ins. Co. v. Fordyce, 62 Ark. 562, 36 S. W. 1051, 54 Am. St. Rep. 
305, 308; Virginia Fire & Marine Ins. Co. v. Richmond Mica Co. 102 Va. 429, 
46 S. E. 463, 102 Am. St. Rep. 846 et seq., and other’ authorities cited below; 
32 C. J. 1135 § 242; Joyce on Insurance (2d. Ed.) 308, § 86. 

Mr. Wilson represented the defendant in this state. The defendant is a corpora- 
tion having its principal office and place of business in Newark, N. J. The policy 
involved was written at the office of the company in Newark. The opinion in Hinkson 
v. Kansas Life Ins. Co., 93 Or. 473, 183 P. 24, criticizes the former opinion of this 


court expressed in Cranston v. West Coast Life Ins. Co., 72 Or. 116, 130, 142 P. 762, 
766, as follows: 


‘“* * %* Tf the officers of the company had an opportunity to inform them- 


selves of the facts and circumstances of the delivery of the policy and the arrange- 
ment as to the premium, and failed to do so, it would be equivalent to such knowledge. 
Reinhard, Agency, § 140.” 

The opinion in Hinkson v. Kansas Life Ins. Co., above, discussed at length the 
question under consideration, and cited with approval Sykes v. Sperow, 91 Or. 568, 
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583, 179 P. 488; 1 Mechem on Agency, § 404; 93 Or. 473, 490, 193 P. 24, 30: 

“At the same time, however, the principal cannot be justified in willfully clos- 
ing his eyes to knowledge. He cannot remain ignorant where he can do so only 
through intentional obtuseness. He cannot refuse to follow leads, where his failure 
to do so can only be explained upon the theory that he preferred not to know what 
an investigation would have disclosed. He cannot shut his eyes where he knows that 
irregularities have occurred. In such a case, he will either be charged with knowl- 
edge, or with a voluntary ratification with all the knowledge which he cared to have.” 

In the instant case the plaintiff had applied for and received two policies of insur- 
ance upon the life of two of his minor sons. At the time application was made for 
the policies, he requested that one of the policies be dated a month later than the 
other and asked for a month’s credit in which to pay the first premium. This request 
was granted by the agent who solicited the insurance. The policy dated in June was 
delivered and the first premium paid for by the plaintiff in July at the same time 
the second policy was delivered. Mr. Wilson, the superintendent and manager of the 
defendant’s office in Portland, under the facts in this case, must be charged with 
knowledge of the conduct of his agent who solicited the insurance. The rules of 
the company required weekly reports from its agents. The soliciting agent reported 
to the cashier in the office and under the control of Mr. Wilson. What she knew 
he must be charged with knowing. The very purpose of having the soliciting agent 
report to the cashier every week was to keep the superintendent and manager informed 
of the business transacted and the condition of the business. All of the information 
necessary to charge the defendant’s manager was in his office and at his command. 
He cannot therefore be heard to say that he did not know that credit had been ex- 
tended to the plaintiff as the jury found. 

[6] Defendant in its brief says: 

“The court, under proper instructions, submitted to the jury the question as to 
whether there was an unconditional delivery of the policy under an agreement to ex- 
tend the time for payment of the premium, as claimed by plaintiff; or whether the 
policy was conditionally delivered for the purpose of inspection only, as testified by 
Seydel.” 

By its verdict the jury. found that the policy was unconditionally delivered. De- 
fendant’s instructions to its agents contains the following: 

“The policy by its terms constitutes the receipt for the first premium; therefore 
an agent must not allow a policy to pass into the possession of the applicant unless 
the full first premium has been paid during the good health of the person insured and 
within the time allowed by the home office for delivery, except that (when necessary) 
a policy may be left with an applicant for a few days for purposes of inspection, 
provided receipt on form 1565 is obtained and filed in the district office.” 

The receipt on form 1565 was not taken, nor was the substitute receipt, which 
was materially different in form, filed in the district office. The rules further make 
the agent personally liable for delivering a policy without collecting the first premium. 
The policy contains this language: 

“Annual premium thirty-two and 57/100 dollars payable on the _dtlivery of this 
policy the receipt of which premium is hereby acknowledged. * 

The great weight of authority is to the effect that, where the yi itself consti- 
tutes a receipt for the first premium and the policy has been unconditionally delivered 
to the insured, the insurer cannot thereafter for the purpose of avoiding liability on 
the policy deny that the first premium has been paid.’ Britton v. Metropolitan Life 
Ins. Co., 165 N. C. 149, 80 S. E. 1072, Ann. Cas. 1915D, 363; Cranston v. West Coast 
Life Ins. Co., 63 Or. 427, 443, 128 P. 427; Id., 72 Or. 116, 142 P. 762; 32 C. J. 1132- 
1139; Mutual Life Ins. Co. v. Vaughan, 125 Miss. 369, 378, 386, 88 So. 11; 1 Joyce 
on Insurance, § 86. 

We have carefully examined the authorities relied on by defendant. The case of 
MacKelvie v. Mutual Ben. Life Insurance Co. (C. C. A.) 287 F. 666, is easily distin- 
guished from the instant case. The case at bar is more nearly analogous to the case 
of Smith v. Provident Sav. Life Assur. Soc., 65 F. 765, 13 C. C. A. 284, distin- 
guished in the MacKelvie Case.in ages 667, 668. There is much in the reasoning 
in the opinion in the MacKelvie Case which supports the contention of the defendant, 
but it is not applicable to the instant case. We decline to follow the cases of Reliable 
Life Ins. Co. v. Hightower, 148 Ga. 843, 98 S. E. 469, and Russell v. Prudential Life 
Ins. Co., 176 N. Y. 178, 68 N. E. 252, 98 Am. St. Rep. 656. 
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[7]. Defendant complains because the judge, among others, gave the following 
instruction : 

“With regard to what is generally paid for such (attorney’s) services you have 
a right to take into consideration the possibility of an appeal, but that goes with any 
case in a case of importance. Whenever these questions are involved the jury has 
the right to take into consideration what the labor has been in the past and what the 
possibilities are of an appeal, and take that all into consideration and then upon that 
to base your amount of what would reasonably compensate them for the services that 
they will have to perform in connection with this matter.” 

The statute provides that— 

“Whenever any suit or action is brought in any courts of this state upon any 
policy of insurance, * * * the plaintiff, in addition to the amount which he may 
recover, shall also be allowed and shall recover as part of said judgment such sum as 
the court or jury may adjudge to be reasonable as attorney’s fees in said suit] or 
action.” Or. L. § 6355. 

[8] This court has held that an appeal is a separate procedure from the trial 
in the circuit court. Shirley v. Birch, 16 Or. 1, 18 P. 351, 8 Am. St. Rep. 273. The 
attorney’s fee provided by the statute is to be allowed as part of the costs and ex- 
penses. of the litigation. Title Guarantee Co. vy. Wrenn, 35 Or. 62, 70, 56 P. 271, 
76 Am. St. Rep. 454. The circuit court cannot, in the absence of a statute authorizing 
it, allow or determine the costs and expenses of a trial in this court. 

In the instant case the questions propounded to the witness for the plaintiff touch- 
ing attorney’s fee included the possibility of an appeal. No objection was made to 
the questions. The amount allowed by a jury is less than the amount testified to 
as being a reasonable fee by plaintiff’s witness and more than the evidence in behalf 
of defendant fixed it. The amount allowed is not exorbitant. While we hold the 
instruction quoted above erroneous, we also hold it not sufficient to justify reversal. 

Finding no other error, the judgment is affirmed. 

McBripe, C. J., and Burnett, J., concur. 
RAnp, J., dissents. 








MUTUAL LIFE INS. CO. OF NEW YORK v. CHANDLER. 
(Supreme Court of Oregon. Jan. 25, 1927.) 
252 Pacific Reporter 559 
1. INSURANCE—FALSE “WARRANTY” WILL AVOID INSURANCE POL- 

ICY IF NOT STRICTLY TRUE, BUT FALSE “REPRESENTATION” 

MUST BE MATERIAL TO RISK. 

Warranty in insurance policy is part of contract and must be strictly true or 
contract is avoided, while representation must be material to risk, since recession 
based on false representation is on ground of fraud in negotiation inducing contract, 

(For other cases, see Insurance, Dec. Dig. § 265.) 

2. INSURANCE—TO AVOID POLICY FALSE REPRESENTATION MUST 

BE WILLFUL. 

There must be element of willfulness or knowledge that statement is untrue in 
order to rescind life insurance policy for false representation. 

(For other cases see Insurance, Dec. Dig. § 256[2].) 


3. INSURANCE—FAILURE OF APPLICANT FOR LIFE INSURANCE, AN- 
SWERING DIRECT INQUIRY, TO INFORM INSURER THAT HE HAD 
Eg DOCTOR FOR TUBERCULOSIS, HELD TO VITIATE 
POLICY. 

Failure of applicant for life insurance, in answer to direct inquiry, to inform in- 
surer that he had consulted doctor and received treatment for tuberculosis within 
five years, held to vitiate policy at suit of insurer, after insured died by suicide, 
where insurer acted as soon as it was informed of false representation, since law 
requires utmost good faith and full disclosure in answering such inquiry. 

(For other cases see Insurance, Dec. Dig. § 292.) 


Appeal from Circuit Court, Multnoham County; Geo. C. Bingham, Judge. 
Suit by the Mutual Life Insurance Company of New York against Helen E. 
Chandler. Decree for defendant, and plaintiff appeals. Reversed and rendered. 


Wallace McCamant, of Portland (McCamant & Thompson and Ralph H. King, 
all of Portland, on brief), for appellant. 
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Leon W. Behrman and Stanley Myers, both of Portland (Leon W. Behrman, 
Stanley Myers, and Julius Cohn, all of the Portland, on the brief), for respondent. 

Burnett, C. J. On January 18, 1922, the plaintiff issued a life insurance policy 
to Orvin E. Chandler, insuring his life in favor of his wife, the defendant here. It 
contained a clause reading thus: 

“This policy shall be incontestable after two years from its date of issue, except 
for nonpayment of premiums.” 

The insured died by suicide January 18, 1923, and thereafter the defendant fur- 
nished proof of the death and the claimant’s certificate in due time according to 
the terms of the policy. The company refused payment of her claim, but she did not 
bring an action to recover upon the same. Lest it beforeclosed, however, by the lapse 
of two years from its date of issue to contest the policy, the plaintiff brought this 
suit to cancel it. All the premiums due by the terms of the policy had been paid. 
As a preliminary to bringing the suit, the plaintiff tendered to the beneficiary the 
return of those premiums with interest thereon from the date of their payment, but 
she refused them and they were brought into court. 

The basis of the plaintiff’s contest is that in the application the insured was re- 
ws to answer certain questions, and in the same application admittedly agreed 
as follows: 

“All the following statements and answers and all those that I make to the 
company’s medical examiner are true and are offered to the company as an induce- 
ment to issue the proposed policy.” 

The interrogatories principally relied upon with their answers are these: 

“17. What illnesses, diseases, injuries or surgical operations have you had since 
childhood? A. Influenza, September 1921, duration one week, mild, resulting in re- 
covery; tonsilitis, one attack, September, 1921, one week duration, moderate, result- 
ing in recovery, the tonsils being removed. Did not stop work. 

“18. State every physician or practitioner who has prescribed for or treated 
you, or whom you have consulted in the past five years. A. None except Dr. 
Cathey, Morgan bldg., August, 1921, tonsils removed. 

“19. Have you stated in answer to question 17 all illnesses, diseases, injuries, 
or surgical operations which you have had since childhood? A. Yes. 

“20. Have you stated in answer to question 18 every physician and practitioner 
consulted during the past five years and dates of consultation? A. Yes.” 

The making and delivery of the policy, the death of the assured, and the tender, 
refusal and profert of the premiums are all admitted. Further answering, the de- 
fendant filed a cross-bill for the recovery of the amount she alleges is due on the 
policy. Her cross-bill was traversed by the reply. 

It is provided in the policy as follows: 

“This policy and the application herefor, copy of which is indorsed hereon or 
attached hereto, constitute the entire contract between the parties hereto. All state- 
ments made by the insured shall, in the absence of fraud, be deemed representations 
and not warranties, and no such statement of fhe: insured shall avoid or be used in 
defense to a claim under this policy unless a copy of the application is indorsed on 
or attached to this policy when issued.” 

There is some dispute about whether the assured had tuberculosis, infection of 
the “hilus gland” (so-called in the complaint) and chronic cough, but it is uncontro- 
verted in the testimony that almost coeval with, or at least a short time before the 
assured made application for a policy, he had consulted a physician other than the one 
named in the application and had taken treatment from him for tuberculosis. 

[1] One difference between a warranty and a representation is that the former 
is a part of the contract and must be strictly true, else the contract is avoided 
whether the statement therein warranted is essentially material to the risk or not. On 
the other hand, a representation must be material to the consideration of the risk, but 
if false, being material, it amounts to legal fraud and will avoid the contract. In the 
first, materiality is not necessarily essential, but in the latter it is indispensable. Bu- 
ford v. New York Life Ins. Co., 5 Or. 334. If a representation is material to the 
risk and likewise false, it will be as potent for rescission of the conrtact embodied in 
the policy as if the untrue statement was in form a warranty. The remedy on the 
warranty proceeds upon the theory of breach of the contract constituting a defense 
against its enforcement. On the other hand, the cynosural feature of a false repre- 
sentation is fraud in the negotiations materially inducing the formation of the con- 
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tract and furnishing ground for its recission or resistance to its enforcement. The 
issue in the instant case, therefore, depends upon whether an untrue answer to the 
question about his having consulted other physicians is material. 

(2, 3] We may lay aside the question whether in fact the assured was afflicted 
with tuberculosis or inflammation of the “hilus gland” with the observation: that the 
weight of authority is that there must be an element of willfulness or knowledge 
that the statement on that point is untrue in order to bind the assured. The reason 
of this is that many times a person may be afflicted with a disease, at least in its in- 
cipient stages, without being aware thereof and may answer in good faith that he 
has not had any such disease. The representation, however, that he has not con- 
sulted or been treated by any other physician is one peculiarly within his knowledge, 
and the law requires in such a case the utmost good faith and full disclosure in answer 
to direct inquiries on the part of one making an application for the policy. 

It was held in Williams v. Mutual Life Ins. Co. of New York, 61 Mont. 66, 
201 P. 320, that: 

““Concealment by applicant for insurance of the fact that in the preceding year 
he consulted two doctors, and during several months was treated by one of them, 
held fraudulent.” 

In Lewis v. New York Life Ins. Co., 201 Mo. App. 48, 209 S. W. 625, a policy 
of this kind was involved, and it was there ruled that: 

“Insured’s statement in application for life policy that he had consulted but one 
physician when in fact he had consulted a number related to a matter forming the 
very basis or foundation of the contract, and worked a legal fraud on the company 
whether applicant intended to deceive or not.” 

In that instance as in this case no dispute arose about the applicant having pre- 
viously consulted more physicians than he named in his application. There was a 
conflict, however, in the testimony about whether in fact he was afflicted with the 
disease mentioned. The court, in discussing the matter, used the following language: 

“It is not a question of whether these consultations were for Bright’s disease or 
whether he was suffering therefrom or his death hastened thereby; nor it is a question 
of whther he thought these consultations were material or not. He was answering 
yuestions which the company wanted to-know the truth about before it would enter 
into the contract. It had the right to know the truh in order that it could decide for 
itself whether it would insure him or not. If it had known he had consulted various 
other doctors recently and for other matters, it could have investigated on its own 
account and decided for itself whether it would take him as a risk. Nor would it 
have been necessary then to establish beyond doubt that he was in fact suffering with 
a serious and insidious disease; for at that time the company had not entered into the 
contract, could not be compelled to do so, and could be as ‘squeamish’ about accepting 
him as a risk as it desired to be. If it was fearful that he might have incipient 
Bright’s disease, it could have refused the insurance though all the world said he did 
not have it. To allow him to refrain from giving full, true, and complete answers 
to the specific questions then asked, on the ground that he did not think the answers 
material, would be to let him decide for the company whether it should undertake 
the risk.” 

In the instant case, the assured did not die of tuberculosis or any of the diseases 
involved in the inquiry, but that is not the question. The parties were negotiating 
for the purpose of making a contract of insurance. Each was entitled to the exercise 
of the utmost good faith on the part of the other. The assured had made an offer 
to the company couched in certain terms. He said, in substance, “I am a man who 
has consulted only one physician whom I name and that merely for mild attacks of 
influenza and tonsilitis which did not prevent me from working at my usual occupa- 
tion.” Possibly without wicked intention he neglected to state the names of the other 
physicians with whom he had consulted and who had treated him for tuberculosis. 
While he might have been ignorant of the existence of the disease, he was not ignor- 
ant of the fact he had consulted and taken treatment from at least one other physi- 
cian. Having directly asked for it, the company had the right to know the exact 
truth on that subject. It was entitled to a fair offer without concealment, so that 
it could use its own election about accepting that offer. The record shows that 
this was urged as soon as it became known to the company. There is no waiver of 
this condition shown or pledged on the part of the defendant. The concealment of 
the fact peculiarly within his knowledge that he had consulted other physicians was 
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to stifle legitimate inquiry on the part of the insurer while the negotiation was yet in 
the formative stage. 

Some precedents have been cited where the question was one of fact whether 
the defendant had the disease or not, or whether the physician was in fact consulted 
or not, and, on the ground that there was evidence entitled to go to the jury making 
it a question of fact to be determined, the courts have upheld recoveries against the 
insurer; but where a direct question is asked by the very terms of the policy, a true 
answer is made material. In this case there is no dispute and the court also found 
that the assured did, indeed, consult other physicians and was treated- by them, and 
that information was withheld from the company. Under such a state of facts the 
very great weight of well-considered cases is to the effect that it amounts to legal 
fraud, vitiating the policy. To hold otherwise would take from any party consider- 
ing an offer of the right to accept or reject the same, and this, too, at the behest of the 
other party, although the latter had stifled investigation by the concealment of 
matters which would naturally challenge the consideration of the other. The follow- 
ing authorities will be helpful in the consideration of the case: Germania Life Ins. 
Co. v. Klein (1913) 25 Colo. App. 326, 137 P. 75, 76; Mutual Life Ins. Co. v. Hurni 
Packing Co. (1919 C. C. A. 8th) 260 F. 641, 645; Ebner v. Ohio State Life Ins. Co. 
(1918) 69 Ind. App. 32, 121 N. E. 315, 322; Philadelphia Fidelity Mut. Assoc. v. 
McDaniel (1900) 25 Ind. App. 608, 57 N. E. 645; Mutual Life v. Mullan (1908) 107 
Md. 467, 69 A. 385, 389; Loving v. Mutual L. Ins. Co. (1922) 140 Md. 173, 117 A, 
323, 325; Kerpchak v. John Hancock Mut. L. Ins. Co. (1922) 97 N. J. Law, 196, 117 
A. 836, 837; Hubbard v. Mutual Reserve Fund L. Assoc. (1900, C. C .A. Ist) 100 
F. 719, 726; Harris v. New York Life Ins. Co. (1920) 86 W. Va. 638, 104 S. E. 121, 
124; Myers v. Mutual Life Ins. Co. (1919) 83 W. Va. 390, 98 S. E. 424, 427; Mutuat 
Life Ins. Co. v. Leaksville Woolen Mills (1916) 172 N. C. 534, 90 S. E. 574, 576, 577; 
Price v. Phoenix Mutual Life Ins. Co. (1871) 17 Minn. 497 (Gil. 473, 485, 486), 
Am. Rep. 166; Campbell v. New England Life Ins. Co. (1867) 98 Mass. 381, 402; 
Smith v. North American Accident Ins. Co..(1922) 46 Nev. 30, 205 P. 801, 805. 

The decree is reversed and one here entered in favor of the plaintiff canceling 
the policy. 

Bean, Rand, and Coshow, JJ., concur. 


BURBAGE er at. v. JEFFERSON STANDARD LIFE INS. CO. (NO. 12130.) 
(Supreme Court of South Carolina. Dec. 30, 1926.) 
136 Southeastern Reporter 230. 

2. INSURANCE—EVIDENCE OF MAILING OF NOTE AND CHECK FOR 
INSURANCE PREMIUM, WITH CIRCUMSTANCES TENDING TO 
REBUT PRESUMPTION OF RECEIPT, HELD FOR JURY. 

Evidence relative to note and check being mailed to insurance company for pay- 
ment of premium, ‘together with circumstances tending to rebut presumption that they 
were received in due course of mail, held to present question for jury. 

(For other cases, see Insurance, Dec. Dig., § 668[8].) 

Cothran, J., dissenting. 

j Appeal from Common Pleas Circuit Court of Orangeburg County; B. H. Moss, 

udge. 

‘Suit by Lula Burbage and others against the Jefferson Standard Life Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Brooks, Parker & Smith, of Greenboro, N. C., and John S. Bowman, of Orange- 
burg, for appellant. 

W. B. Martin, of Orangeburg, for respondents. 

Watts, J. All of the exceptions are overruled, under the authority of Cope 
Vv. Jefferson Standard Life Insurance Co., 134 S. C. 532, 133 S. E. 440, and authorities 
therein cited, and judgment affirmed. 

Blease and Stabler, JJ., and Ramage, A. A. J., concur. 

Cothran, J., dissents. 

Staster, J. I concur in the opinion of Mr. Justice Watts that the judgment in 
this case should be affirmed, and will state briefly my reasons therefor. 

On October 9, 1906, the Security Life & Annuity Company issued a policy of 
insurance on the life of Miles E. Mims, in the sum of $1,000, the surviving children 
of the insured by “his wife, Mary, being designated in the policy as beneficiaries. On 
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September 20, 1912, this contract of insurance was assumed by the defendant; and 
about December 16, 1923, Mims, the insured. died. Upon refusal of the insurance 
company to pay to the beneficiaries, the plaintiffs in this case, the amount of the 
policy, this suit was begun. 

For a defense, the defendant alleged that the policy had lapsed by failure of the 
insured to pay the annual premium of $44.94, due October 9, 1923, and that the value 
of the policy had been exhausted by loans made to the insured thereon. The jury 
gave a verdict for the plaintiffs for $480.66. 

The defendant appeals to this court, imputing error to the trial judge, in refusing 
its motion for a directed verdict and error in his charge to the jury in several par- 
ticulars named. 

An examination of the record discloses that the annual premium was due October 
9, 1923, and that the insured had 30 days of grace in which to make payment, It 
appears that the insured had borrowed from the company on the policy an amount 
almost* equal to its cash surrender value. Apparently being unable to raise the 
necessary sum to pay the premium and the interest then due on the loan, a total of 
$72.56, the insured wrote the company on October 24, 1923, inquiring whether it would 
allow him “to make a note for any part of his payment.” The company sent him in 
October, 1923—whether before or after insured’s letter of October 24, we are unable 
to say—the following offer of “proposed settlement” : 


Pe EE OE OE EEL CLE TO ee eee $114.41 

On November 5, 1923, the company wrote the insured a letter inclosing a note for 
$82.07, saying : 

“If you will sign [note] and return with check for $32.34, your canceled note 
and premium receipt will be sent you.” , 

There was testimony on behalf of the respondents tending to show that this offer 
of the company’s “proposed settlement” was accepted by the insured, and that, in re- 
sponse thereto, the note was executed by the insured, and that the signed note, with a 
check for the required sum, was duly mailed to the company. The testimony of Hessy 
Mims, a son of the insured, was positive on this point. He testified that he was acting 
for his father in the matter and that the executed note and check were mailed by him 
to the defendant, in a properly addressed envelope. Testimony of the appellant 
tended to show that the note and check were never received by the company. 

Hessy Mims also testified that the insured had an account in the Bank of Eutaw- 
ville, on which bank the check was drawn of about $40; and that two or three days 
before the death of his father, the witness drew out this money, but made arrange- 
ments with the bank at that time to take care of this check should same be presented 
for payment. It is true that, when Hessy Mims, on cross-examination, testified as to 


the verbal arrangements with the bank to take care of the check, the trial judge re- 
marked : 


“T don’t think that is competent.” : 

It seems, however, that this testimony was regarded as being before the jury 
as the appellant was allowed, in reply to the testimony of Mims to call as a witness 
the bank cashier, J. E. Hinnant, who testified that the insured had no account in the 
Bank of Eutawville at the time the check is alleged to have been given or for a period 
of six months prior thereto, and that no money was drawn from the bank nor ar- 
rangements made for the payment of the check, as testified to by Hessy Mims. It 
appears that, under this testimony, the jury had before them for consideration, along 
with other issues of fact, the question of such arrangement with the bank for the pay- 
ment of the check. 

[1, 2] Whether the insured accepted the offer of the “proposed settlement” made 
by the company to him was, under the testimony, a question of fact for the jury. If 
the note and check were mailed to the insurance company, as the testimony for the 
respondents tended to show, the presumption arises that they were received by the 
company in due course of mail. Hightower v. Metropolitan Life Insurance Co., 121 
S. C. 378, 113 S. E. 478. The testimony, however, of the appellant, that the note 
and check were never received by the company, taken with other circumstances, 
tended to rebut such presumption, and the trial judge properly submitted the question 
to the jury. 
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It is not within the province of this court to say whether testimony given in a 
case is true or untrue. The question of the credibility of witnesses is a matter 
entirely for the jury. 

The charge of the trial judge when taken as a whole, does not disclose any 
prejudicial error, as complained of by the appellant. 

Watts and Blease, JJ., and Ramage, A. A. J., concur. 

CorHRAN, J. (dissenting). Action upon a policy of insurance for $1,000, upon 
the life of Miles E. Mims, issued by the Security Life & Annuity Company on Octo- 
ber 9, 1906, and assumed by the defendant, Jefferson Standard Life Insurance Com- 
pany, on September 20, 1912, the beneficiaries being the plaintiffs, children of the in- 
sured, who died on December 15, 1923. 

The defense is that the policy had lapsed on October 9, 1923, by reason of the 
failure of the insured to pay the premium of $44.94, which was due upon that day. 
The fact is conceded that the insured did not pay the premium at that time due, but 
in rebuttal of the claim of the insurance company that the lapse then and thereby 
occurred, the beneficiaries contend (substantially in the language of counsel for the 
respondents ) : 

(1) That on August 1, 1923, the insured submitted proof of total and permanent 
disability to the insurance company, and asked for payment thereunder of what 
money was coming to him. 

(2) That on or about the last of October or Ist of November, 1923, by invitation 
of the insurance company, the insured mailed to the insurance company check and note 
sufficient to pay interest on notes and premium on insurance; that the check was not 
presented for payment; that on December 13, 1923, the money on deposit to the credit 
of the insured, was withdrawn from the bank, but that arrangements were made with 
the bank to pay the check when presented. 

(3) That there was a sufficient loan value in said policy to pay the premium due 
on October 9, 1923; that a loan was requested by the insured for that purpose and 
refused by the insurance company. 

(4) That the insurance company never “foreclosed its pledge,” but gave insured 
the right to pay his notes until the time of his death, which kept the automatic ex- 
tended insurance in force; that the policy, by the death of the insured, was converted 
into a death claim; that the insurance company became both debtor and creditor, with 
the funds in hand and should have paid the notes from the $1,000, and remitted the 
balance to the beneficiaries. 

(5) That by the letter of December 11, 1923, the insurance company waived the 
right to assert a lapse or forfeiture; that this letter was received by the insured on 
December 13th, two days before his death; that he had a reasonable time after the 
receipt of the letter to act upon it, within which time he died. 

As to the first contention: On August 1, 1923, the insured wrote to the insurance 
company as follows: 

“T am in very bad health; will not be here long more. Will you please let me 
know by return mail what will be the cash surrender value of my policy so I can 
get the balance of what cash is coming to me so I can use same while I live? Please 
let me hear from you at once.” 

The company replied to that letter on August 6, 1923, as follows: 

“We have your letter of August Ist requesting the surrender value of your above 
policy. Your policy is in force with your premiums paid to October 9, 1923, and 
cannot be surrendered until that date. Against your policy there is a loan of $488 
and a lien note for $39.48. This indebtedness, plus the interest on the lien note, will 
amount to $529 October 9th. Your surrender value on that date will be $530; so you 
see that your indebtedness consumes practically the entire value of your policy.” 

The provision in the policy relating to permanent disability is as follows: 

“Upon receipt of satisfactory proof of the total and permanent disability of the 
insured, while this policy is in full force by the payment of premiums, the insured 
shall have the following options: (1) Continue this policy in full force as a paid-up, 
nonparticipating policy for its face value; or, (2) receive the face value as an endow- 
ment, payable in ten equal annual installments, the first installment to be paid imme- 
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diately upon receipt of proof of total and permanent disability. If the insured should 
not live to draw the ten annual installments, the remainder will be continued to the 
beneficiary, or commuted and paid in one sum. 

“Proof of total and permanent disability of the insured will be required on forms 
prescribed by the company, and any medical adviser of the company shall be allowed 
to examine the person of the insured in respect to any alleged disability.” 

It will be noted that the insured in his letter of August 1, 1923, was inquiring as 
to the cash surrender value of his policy; he made no claim to the benefits of the dis- 
ability clause, and made no effort to comply with the conditions that the application be 
made upon a form to be submitted by the company and that an examination be made 
by the company’s physician. The reply to this letter cannot be considered as a waiver 
of these conditions, for they were not at all the subject of the correspondence. ‘The 
insured made no election as to the benefits provided for in the disability clause. 

The table which was a part of the policy shows that at the end of the 16th year 
(October 9, 1922) the cash surrender value was $488, and at the end of the 17th 
(October 9, 1923), it was $530. The amount due by the insured on his notes, at that 
time (August 1, 1923) exceeded the cash surrender value of October 9, 1922 ($488), 
and if he had insisted upon a settlement at that time he could have received nothing. 
If he had insisted upon a settlement on October 9, 1923, he would still have been 
entitled to nothing, for— . 

The amount due on his notes was 
And the premium was 


$574.79 
And the cash surrender value was only 530.00 


A deficiency of 


As’ to the second contention: In October, 1923, apparently after the premium due 
on October, 1925, had not been paid, and before the letter of the insured dated Octo- 
ber 24th, the company submitted to the insured a “proposed settlement,” by which it 
appears that they were willing then to accept the note of the insured for $82.08 and 
cash $32.33, making up $114.41 then due, stated as follows: 

Interest on loan 
Premium October 9, 1923 
Old lien note 


$114.41 
Note 


$114.41 


On October 24th, evidently after receiving this statement, the insured wrote as 
follows: 

“Premium on this policy with loan interest amounts to $72.56. (Just as it ap- 
pears on the statement, $44.94 plus $27.62.) Would you allow me to make a note for 
any part of this payment? Please let me know by return mail.” 

On October 27th the company replied: 

“If there is sufficient loan value under the above numbered policy kindly send me 
approved lien note maturing April 2d to make up premium and the outstanding lien 
note.” . 

The loan value at the end of the 16th year was $530, only a few cents more than 
the amount due upon the loan notes. 

On November 5th the company wrote: 

“I am inclosing herewith note under policy No. 5821 for $82.07. If you will 
sign and return with check for $32.34 (the terms of the October statement), your 
canceled note and premium receipt will be sent you. The company advises that this 
is the best settlement that can be made at this time.” 
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On November 20th, the company wrote: 

“As you have not paid your premium amounting to $72.56, due October 9th, under 
your policy No. 5821-A, the receipt had to be returned to the company as the 30 
days’ grace had expired.” 
—inclosing a blank application for reinstatement, and offering to taxe a note for the 
balance after the insured paid what he could. No reply to any of these propositions 
appears to have been made. 

The plaintiff, Hessy Mims, a son of the insured, testified that about the last of 
October or lst of November, 1923, he mailed his father’s note for $82.07 and check 
on the Bank of Eutawville for $32.34 to the company, in compliance with the propo- 
sition made by the company in October, 1923; that on December loth, two days be- 
fore his father’s death, he drew out all that he had in the bank, but arranged with the 
bank to pay the check for $32.34, should it be presented. I do not think that the court 
is obliged to accept as evidence testimony; which the overwhelming evidence shows to 
be untrue. 4 

The note and check appear not to have been received by the company, and the 
testimony of the cashier of the bank is to the effect that the insured did not have on 
deposit in his bank a single dollar for a period of six months prior to his death; 
that no money was drawn out, as testified to by Hessy Mims, a few days before his 


father’s death; and that Hessy Mims had made no arrangement to meet the alleged 
check for $32.34. 


As late as November 20th the company notified the insured that the premium 
and interest had not been paid as per the October proposition. Hessy Mims was 
managing the affairs for his father; he must have known of this letter, yet no reply 
was made to it and no claim that the note and check had been forwarded “about the 
last of October or first of November.” When on December 18th he notified the 
company of his father’s death, his claim was under the disability clause and no men- 
tion was made of the note and check. But if such testimony may be considered as 
some evidence of the fact that he had mailed the note and check to the company in 
acceptance of the October settlement, I do not think that the company would be bound, 
in the absence of evidence that the communication had been received and that there 
was sufficient cash in the bank to the credit of the insured applicable to the check. 
From the terms of the company’s letter, I think that it is legitimately inferable that a 
transmission of the note and check by mail was intended; and that, if the check had 
been received and was good for the money at the time, the compliance would have 
been complete; but where it appears that the check was never received, was never 
cashed, and that there is not only no evidence that it was good at the time, but, on the 
contrary, positive evidence that it was not, I do not think that it can be justly held 
that the insured complied with the proposition. 21 R. C. L. 60. 


As to the third contention: The request for a loan was not made by the insured 
until October 24, 1923, as appears by his letter of that date quoted above, after the 
premium due October 9th was in default. The company replied (through a local 
agent) that if the loan value was sufficient to take up the premium and the outstand- 
ing lien note, the insured might forward a lien note therefor, presumably to be sub- 
mitted to the company. The premium due October 9, 1923, not having been paid, 
the insured was really not entitled to the loan value as of that date ($575), but to 
that of the previous year ($530). 

Assuming, however, that he was entitled to the loan value of $575, that value was 
necessarily to be reduced by the outstanding indebtedness : 

Policy loan 
Interest 
Old note 
Premium 


There was nothing therefore upon which a loan could be based; in fact, a defi- 
ciency of $27.41. 
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As to the fourth contention: By the table, if the insured had paid the premium 
due October 9, 1923, the extended insurance would have carried the policy for 16 
years and 8 months. ’ 

The policy contains this provision: 

“Any indebtedness existing against this policy at the time of' any settlement shall 
be deducted from the cash surrender value of the policy, and the other values shall 
be diminished proportionately.” 

The cash surrender value at the end of the 17th year, assuming that the pre- 
miums due October 9, 1923, had been paid, would have been $530. The amount due 
by the insured, upon all accounts was $529.85, leaving only 15 cents. 

The amount of extended insurance which it would have purcmased is negligible, 
about 1 2/3 days. 

As to the fifth contention: The letter of December 11, 1923, which will be re- 
ported, shows the anxiety of the company to relieve the insured, of which no advan- 
tage was taken. If it was not accepted by the insured during his lifetime it surely 
could not have changed the legal status of the parties. It is regrettable, of course, 
that the insured should have paid the premiums upon his policy for 16 years and 
apparently have lost the benefit of them, but it must be remembered that during 
these years he received the benefit of insuranc which would have been available, if the 
policy had-matured at any time during that period. 

It appears, too, that in August, 1923, after he had been ill with cancer| for prac- 
tically a year, and, as his son testified, “we all felt pretty sure he was going to die,” 
he had abandoned all hope of continuing the policy, writing then for what he sup- 
posed was the cash surrender value of the policy: 

“T.am in very bad health. will not be here long more. I have no money and 
cannot work to make any. Will you please let me know by return mail what will be 
the cash surrender value of my policy, so I can get the balance of what casi i. _ ming 
to me, so I can use some while I live.” 

I can see no controlling analogy between the Cope Case cited by Mr. Justice 
Watts, and the case at bar. The cases are so very different in their facts that a com- 
parison would be tedious and of little assistance. It seems clear that the defendant’s 
motion for a directed verdict should have been granted. At the least the judgment 
should be reversed and a new trial ordered upon the palpable error of the presiding 
judge in charging the jury as follows: 

“There is also a provision in the policy loan and the lien note that 30 days’ notice 
is required to give them notice of the ‘forfeiture. * * * The policy loan requires 
a notice to be sent of the forfeiture, and both sides must be governed by the terms 
of the policy loan. They must give notice of the forfeiture.” 

The ‘first paragraph in the above extracts from the charge of the judge was a flat 
declaration of the duty of the company to give 30 days’ notice of a forfeiture under 
all circumstances. The defendant was insisting upon a forfeiture on account of the 
nonpayment of the premium due October 9, 1923; that charge eliminated all possi- 
bility of recovery by the defendant upon that ground, as there was no effort on the 
part of the defendant to show such’ notice. 

The second paragraph is a modification of the defendant’s fifth request to charge 
which had no reference at all to the forfeiture provided for in the loan note, but 
manifestly had reference to the ground of forfeiture by reason of nonpayment of the 
premium. The emphatic statement of the presiding judge, “They must give notice 
of the forfeiture,” obviously conveyed the impression to the jury that, even if the 
premium had not been ‘paid, and even if the son had not mailed the note and check, 
the defendant could not claim a forfeiture in view of their failure to give 30 days’ 
notice of it. 

The. jury might well have believed, in view of the circumstances related above, 
that the son falsely had stated that he had mailed the note and check, and yet have 
found for the plaintiff upon the ground that the defendant had not complied with the 
obligation of notice so emphatically imposed upon them. It appears to have escaped 
the notice of Mr. Justice STABLER that the testimony of the son as to having 
made arrangements verbally with the bank to honor the check, if presented after he 
had drawn out all of the funds, was held by the trial judge inadmissable. Folio 110. 

In 2 Joyce Ins. (2d Ed.) § 1106, it is said: Rus 

“Subject to such exceptions or qualifications as exist under statutory provisions, 
or under some provision in the policy as to notice, or unless there is a waiver or eS- 
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toppel, if there is an express provision for forfeiture in case of non-payment of the 
premium on or before a specified day, and the time expires without payment or valid 
excuse for nonpayment, the policy thereupon, becomes absolutely void at once, with- 
out notice of forfeiture or any action on the part of the company; nor need a formal 
declaration of forfeiture for nonpayment of premiums, when due, be declared by the 
company when the policy stipulates for forfeiture for such nonpayment; nor is it 
necessary for the company to make a declaration of forfeiture on its books.” Hagins 
v. Ins. Co., 72 S. C. 216, 51 S. E. 683. 

The policy sued upon contains this provision: 

“In case of default in the payment of any premium or note therefor, this contract 
shall cease and determine.” 


HERALDS OF LIBERTY v. FERN. 
(No. 7645.) 
(Court of Civil Appeals of Texas. San Antonio. Dec. 4, 1926. Rehearing Denied 
Jan. 5, 1927. 
289 Southwestern Reporter 8&7. 

1. INSURANCE—AGAINST GENERAL DEMURRER, ALLEGATION OF 
INSURED’S ABSENCE MORE THAN SEVEN SUCCESSIVE YEARS 
WILL BE HELD TO MEAN ABSENCE FROM USUAL ABODE. 

On attacking petition against fraternal benefit society through general demur- 
rer, allegation that insured absented himself for more than seven successive years 
will be taken to mean that absence was from usual place of abode. 


(For other cases see Insurance, Dec. Dig. § 815[1].) 


2. INSURANCE—AFFIDAVITS OF INSURED’S ABSENCE FOR SEVEN 
SUCCESSIVE YEARS HELD ADMISSIBLE AS SHOWING COMPLI- 
ANCE WITH TERMS OF CERTIFICATES. 

Affidavits relative to insured’s absence for seven successive years, made by per- 
sons in position, held inadmissible as tending to show compliance with terms of certifi- 
cates in regard to proofs of death. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Error from District Court, Atascosa County; Covey C. Thomas, Judge. 

Suit by Dewitt Fern against the Heralds of Liberty. Judgment for plaintiff, 
and defendant brings error. Affirmed. 

Briscoe & Morris, of Devine, and Geo. J. Edwards, Jr., of Philadelphia, Pa., 
for plaintiff in error. 

James A. Walton and Earl D. Scott, both of Jourdanton, for defendant in error. 

Fry, C. J. This is a suit for $1,000, brought by defendant in error against 
plaintiff in error, a fraternal benefit society, on two certificates, each in the sum of 
$500, issued by plaintiff in error to Edward B. Fern; defendant in error being desig- 
nated as the beneficiary in each of the certificates. The cause was heard by the 
court, without a jury, and judgment was rendered in favor of defendant in error 
for $1,000. 

[1] The petition was not subject to attack through a general demurrer. It is 
alleged that Edward B. Fern absented himself for more than seven successive years, 
and, on attack through a general demurrer, it will be read into the pleading that the 
absence was from his usual place of abode. It was also alleged that there had been 
no knowledge of said Edward B. Fern having been alive for more than seven years 
pe his disappearance. The first, second, and third assignments of error are over- 
ruled. 

[2] The affidavits of P. L. Vickers, Walter E. Jones, and Jerome Hilburn were 
made as proofs of death of Edward B. Fern, and were admissible as tending to 
show a compliance with the terms of the certificates in regard to proofs of death. 
Each one of the affidavits was made by a man in a position to know, and who 
swore that Edward B. Fern had absented himself from the county and neighborhood 
in which he had resided for seven years successively. The affidavits were objected 
to because they were irrelevant, immaterial, and not responsive to the pleadings. 
The fourth assignment of error is overruled. 

[3. 4] There was ample testimony to show that Edward B. Fern had absented 
himself from his home in Atascosa county for seven successive years, which met 
every requirement of article 5707 of the old statutes, and of article 5541 of the 
Statutes of 1925, and conclusively raised the presumption of his death. The statute 
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cited placed the burden of destroying that presumption upon plaintiff in error when 
it was raised by the evidence. All that was required under the statute from de- 
fendant in error was proof that Edward B. Fern had absented himself for seven years 
successively. Mystic Circle v. Hoskins (Tex. Civ. App.) 171 S. W. 812; Woodmen 
of the World v. Robinson (Tex. Civ. App.) 187 S. W. 215; Woodmen of the World 
v. Piper (Tex. Civ. App.) 222 S. W. 649. As said in the case last cited by this 
court : 

“In a suit with an insurance company on a life policy, the death of the insured 
may be established, as any other fact, by direct proof or circumstantial evidence, 
and after the expiration of seven years the presumption of the death of a party will 
arise from an unexplained absence without information concerning him. Under such 
circumstances, without any direct proof of death, the justifiable conclusion will be 
sustained that the party is dead.” 

A writ of error was denied in that case, and it has been cited with approval by 
the Court of Civil Appeals at Galveston in a recent decision: Woodmen of the 
World v. Davis, 268 S. W. 523. 

[5] There being ample proof of the death of Edward B. Fern under presump- 
tions raised by the statute, and the cause having been tried without a jury, errors in 
admitting the hearsay evidence complained of by plaintiff in error would not require 
reversal. Testimony of James A. Waltom as to what Bayard Fern, deceased, told 
him was not objected to on the ground of its being hearsay, and the other reasons 
assigned against its admission are untenable. 

[6] Article 5707 and 5541 do not restrict the presumption of death from seven 
years’ absence to weak, sickly, old, unmarried men, but it is applicable to all persons 
of any age, sick or well, married or unmarried. 

No question of limitations arises in this cause. The assignments of error and 
propositions thereunder are all overruled. ’ 

The judgment will be affirmed. 


HOWARD et at. v. MISSOURI STATE LIFE INS. CO. (No. 7642.) 
(Court of Civil Appeals of Texas. San Antonio. Dec. 4, 1926. Rehearing Denied 
Jan. 5, 1927.) 

289 Southwestern Reporter 114. 

1. INSURANCE—EFFECT MUST BE GIVEN TO ALL PROVISIONS OF 

INSURANCE CONTRACT WHERE POSSIBLE. 

Insurance contract must be constructed, like other contracts, in accordance with 
its plain terms, and effect must be given to all provisions, where that may be done 
without doing violence to ordinary rules of law or construction. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—SUICIDE WITHIN YEAR HELD TO PRECLUDE RE- 
COVERY ON INSURANCE CONTRACT, HAVING INCONTESTABLE 
CLAUSE AND PROVIDING THAT COMPANY SHOULD NOT BE 
LIABLE, WHERE SUICIDE OCCURRED WITHIN ONE YEAR. 

Under life insurance policy providing that, in case of death by self-destruction 
within one year, liability of company should be limited to amount of premiums paid 
and that it was incontestable after one year, suicide of insured within one year 
precluded recovery on policy. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


3. INSURANCE—PROVISION RESTRICTING LIABILITY IN CASE OF 
SUICIDE HELD NOT REPUGNANT TO PROMISE TO PAY POLICY 
IN EVENT OF DEATH. ‘ 
Restrictive provision in insurance policy, restricting liability of insurer in case 

of suicide within one year, held not repugnant to prior unconditional promise to pay 

face amount of policy, in event of death of insurer, since second clause was in nature 
of exception to or modification of first. 
(For other cases, see Insurance, Dec. Dig. § 515.) 

4. INSURANCE—RESTRICTIVE CLAUSE HELD EFFECTIVE, THOUGH 
PRINTED IN SMALLER TYPE THAN CLAUSE PROMISING TO PAY 
FACE OF POLICY. } 
Clause restricting liability of insurer, in case of suicide within one year, printed 

in smaller type than that promising to pay face of policy on previous page, had to 
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given effect according to its plain terms, in absence of contention of fraud of insurer, 
mutual mistake, accident, or lack of knowledge of insured. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


5. INSURANCE—PROVISION RESTRICTING LIABILITY, IN CASE OF 
SUICIDE WITHIN ONE YEAR, HELD VALID, UNDER STATUTE 
(REV. ST. 1911, ART. 4742). 

Restrictive clause in life insurance policy, providing that, in case of death by 
self-destruction, sane or insane, within one year from date of issue, liability of com- 
pany would be limited to amount equal to premium paid, held valid, under Rev. St. 
1911, art. 4742. 

(For other cases, see Insurance, Dec. Dig. § 515.) 


Appeal from District Court, Bexar County; Robt. W. B. Terrell, Judge. 

Action by Lucy M. Howard and another against the Missouri State Life Insur- 
ance Company. From a judgment for defendant, plaintiffs appeal. Affirmed. 

Boyle, Ezell & Grover, C. L. Bell, and J. D. Wheeler, all of San Antonio, for 
appellants. 

Templeton, Brooks, Napier & Brown, of San Antonio, for appellee. 

SmitH, J. On February 25, 1920, the Missouri State Life Insurance Company 
issued three life insurance policies, each in the amount of $5,000, to William H. 
Howard. The annual premiums upon these policies aggregated $391.35, and those 
premiums were paid for the first year. Shortly after they were issued the policies 
were assigned by Howard to Henry L. Halff to secure a debt in excess of the 
amount of the insurance. On November 6, 1920, less than nine months after the 
policies were issued, Howard, the insured, committed suicide. Proof of death was 
made to the company, against which demand for the amount of the policies was made 
on February 23, 1921. The company rejected this demand, but tendered the bene- 
ficiary the amount of the first year’s premium paid upon the policies, which was re- 
fused, whereupon suit was brought by Howard’s widow and Halff, to whom the 
policies had been assigned, for the amount of the policies, with damages and at- 
torney’s fees. From a judgment for the company in response to its tender, the plain- 
tiffs below have appealed. 

The insurance policies involved covered four printed pages. On the first page 
it was stipulated, among other provisions, that: 

The company “agrees to pay $5,000, which is the face amount hereof, imme- 
diately upon receipt of due proof of the death of William H. Howard, the insured, 
to the insured’s executors, administrators, or assigns. * * *” 

This stipulation also appeared upon the first page of the policies: 

“Unrestricted and after one year incontestable as follows: This policy is free 
from conditions as to residence, occupation, trayel, or place of death, in times of 
peace, and shall be incontestable after one year if the premiums are duly paid, except 
for violation of the provisions relating to military or naval service in time of war.” 

The “general provisions” of the policies, appearing on the third page in smaller 
type, embraced the stipulation that: 

“In case of death by self-destruction, sane or insane, within one year from date 
of issue, the liability of the company shall be limited to an amount equal to the 
premiums paid hereon.” 

The case turns, substantially, upon the validity and effectiveness in this instance 
of the provision in the policy, that, in event of the suicide of the insured within the 
. period of one year from the date of issuance of the policy, the liability of the in- 
surer shall be limited to the payment to the beneficiary of the amount of the pre- 
miums paid by the insured. 

[1] It is first contended by appellants that the provision that the policy shall be 
incontestable after one year applies to the defense of suicide, and that, upon failure 
of the company within that.period to institute a suit to contest the policy upon that 
ground, the company is precluded from setting up the defense of suicide after the 
expiration of that year. We conclude, however, that this contention can be sustained 
by only a strained and unreasonable construction of the contract in question. A 
contract of insurance is to be construed, like all other contracts, in accordance with 
its plain terms. It must be viewed from its four corners and effect must be given to 
all its provisions, where that may be done without doing violence to ordinary rules 
of law or construction. 

From a reading of the whole contract now before us, it becomes obvious that it 
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was the intention of the parties, clearly expressed, that after the lapse of the first 
year the insurer is probihited from contesting the validity of the policy, from ab- 
rogating it, from avoiding it, from escaping the liability fixed by its terms upon the 
insurer; that after the lapse of that period the insurer will be bound by its terms 
against every defense. And if in this case the insurer had undertaken, after the lapse 
of one year, to defeat the full liability prescribed in the policy because of some fraud 
by which the insured obtained the issuance of the policy, then undoubtedly, such de- 
fense would have fallen before the incontestability clause, and the contract would 
have been enforced as written. But such is not the defense now urged by the in- 
surer. On the contrary, the insurer is standing upon the letter and spirit of the 
contract as written; is seeking to uphold, and not defeat, the contract, the validity of 
which both parties are seeking to maintain. In short, the insurer is not “contesting” 
the policy at all, but is asserting its validity in both form and substance, and the 
provision of incontestability is inapplicable. Stean v. Ins. Co., 24 N. M. 346, 171 
P. 786; Childress v. Ins. Co., 113 Tenn, 252, 82 S. W. 833, 3 Ann. Cas. 236. 

{2] The contract provided for the payment of the face amount, in event of the 
death of the insured, with the plain proviso that, in the extraordinary event of the 
insured taking his own life within the first year, the liability of the insurer shall be 
limited to the amount of the premiums paid. If the insured’s death had resulted from 
any other cause, a different case would have been made; but when he took his own 
life within the first-year period, then, by his own act, he brought the case under the 
restrictive provision, and his estate was bound thereby. 

[3-5] It is also contended by appellant that the stipulation restricting the lia- 
bility of the insurer, in event of the suicide of the insured within one year, is re- 
pugnant to the prior and unconditional promise to pay the face of the policy, in event 
of the death of the insured, and that in such conflict the restrictive provision will 
not be enforced. We conclude, however, that the contention cannot be sustained. 
The second clause is in the nature of an exception to or modification of the first, and, 
since its purpose and language are plain and unmistakable and the parties were in 
agreement thereon and incorporated it into the contract, no reason is perceived why it 
should not be given effect in accordance with the apparent intention of the parties. 
It is pointed out that the restrictive clause was set out on the third page of the 
contract, among the general provisions of the policy, which were printed in smaller 
type than that setting forth the promise to pay the face of the policy, which ap- 
peared on the first page of the contract. But in the absence of any contention that the 
restrictive provision was inserted in the contract through the fraud of the insurer, 
or mutual mistake of the parties, or by accident, or without the knowledge of the 
insured, that provision must be given effect according to its plain terms. If the 
clause were doubtful in purpose, or the language of it ambiguous in meaning, then 
under appropriate pleadings and proof it would be resolved against the insurer, but 
since its purpose is plain and clearly expressed, it must be given, effect in accordance 
therewith. The restrictive provision was authorized by statute and is valid. Article 
4742, R. S. 1911; Illinois, etc., Ass’n v. Floyd (Tex. Com. App.) 222 S. W. 968. 

Other incidental questions are raised, but they are all dependent upon the two 
main questions here discussed, and what we have said disposes of all the material 
issues. 

The judgment is affirmed. 


JONES v. GREAT SOUTHERN LIFE INS. CO. (No. 7036.) 
(Court of Civil Appeals of Texas. Austin. Dec. 1, 1926.) 
289 Southwestern Reporter 487. 

INSURANCE—ORAL LIFE INSURANCE CONTRACT HELD NOT BIND- 
ING, WHERE APPLICATION PUT PARTIES ON INQUIRY, WHICH 
WOULD HAVE DISCLOSED THAT AGENT WAS MERE SOLICITOR. 
Recovery might not be had on oral contract of life insurance since provisions 

in application, that no statements other than those in application should be binding, 

were sufficient to put insured or beneficiary on inquiry, and inquiry would have dis- 
closed that agent was mere solicitor and hence unauthorized to make oral contract 
of insurance. 

(For other cases, see Insurance, Dec. Dig. § 131[2].) 

Appeal from District Court, Kaufman County; Joel R. Bond, Judge. 
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Action by P. B. Jones against the Great Southern Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

H. R. Young and Ross Hufmaster, both of Kaufman, for appellant. 

Vinson, Elkins, Sweeton & Weens, of Houston (Fred R. Switzer, of Houston, 
of counsel), for appellee. { 

Briatr, J. Appellant sued appellee, alleging that about May 31, 1924, appellee, 
acting by and though its duly authorized agent and representative, J. H. Gage, con- 
tracted with Vera P. Jones, wife of appellant, to insure her life for $2,000, in con- 
sideration of a $23.94 note executed by her with appellant as surety, and payable to 
appellee October 1, 1924; that Vera P. Jones died June 7, 1924, and by the terms 
2 = contract appellee became liable and bound to pay appellant the said sum of 

Appellee denied under oath the authority of Gage to make the contract alleged, 
or any contract of insurance for it, and specially pleaded as notice of limitations 
of Gage’s authority a provision in the written application for the insurance, which read: 

“T represent that all the foregoing and following statements and answers are 
true, full and complete as contained in this application, whether written by my own 
hand or not, and are offered to Great Southern Life Insurance Company as a con- 
sideration for and as a basis of the contract with said company under any policy 
that may be issued upon this application. That no statements, promises or infor- 
mation made or given by or to the person soliciting or taking this application other 
than those written and contained herein, shall have any binding force or in any way 
affect the rights of the company.” 

Appellee also attached and made a part of its pleadings its agency contract with 
J. H. Gage, which in effect limited Gage’s authority to soliciting and receiving ap- 
plications for insurance and forwarding same for action of appellee thereon, and 
to delivering policies which appellee had issued and to collecting initial premiums 
thereon, and to paying over premiums to the company. Appellee also alleged that 
it made investigations to determine if it would accept the said Vera P. Jones’s ap- 
plication for insurance, but that she died before the investigations were completed, 
and that on June 17, 1924, the note which had been so executed for premium was 
returned to appellant. 

Appellant’s supplemental petition alleged that appellee was estopped to deny 
Gage’s authority to make the contract because it held him out to the general public 
as its agent, and that he acted within the apparent scope of his authority in making 
the contract. It was not contended by appellant that a written policy issued. He 
identified the signature of his wife to the written application for the insurance, from 
which the above provision is quoted. The only testimony with reference to an oral 
contract of insurance was that of appellant, who testified: 

“The note was dated May 27th or 26th—it was dated on Tuesday and my wife 
died the following Saturday week. Something was said to me at that time by Mr. 
Gage as to when the contract would go into effect. I said, ‘Mr. Gage, I don’t know 
anything about your company,’ and he turned around and asked who was our doctor, 
and I told him Dr. Shaw, at Kaufman; he said, ‘The minute Dr. Shaw passes on 
this your insurance goes into effect.’ That was when he handed me the note to sign. 
Mr. Gage wanted me to take my wife to Dr. Shaw that day. 

“Mr. Gage stated to me in reply to my question that the $2,000 insurance would 
be in full force and effect as soon as Dr. Shaw examined my wife, and she passed 
the examination. Dr. Shaw told me when he completed her examination that she 
had passed the examination.” 

Appellant testified with reference to the agency of Gage as follows: 

“I know a man by the name of J. H. Gage; he came to my house the latter part 
of May, ’24. He drove, and called me out and told me he was writing insurance. 
We talked a little while. He showed me the different rates. He had a number of 
books in which the rates were contained; he had a whole stack of books. The litera- 
ture he had showed the company he was representing. It was the. Great Southern 
Life Insurance Company. He asked if my wife had any insurance. I told him she 
did not. He asked me if I cared if he wrote her up for some insurance. I told him 
I did not. She decided to take out a policy of $2,000. He told her he was the in- 
surance agent. I told him I was not able to pay for it then. He said they would 
take a note for it. After my wife and I signed the note we gave it to J. H. Gage. 
I never saw the note any more until it was mailed back. The note you have there 
is the note. It was received after my wife’s death.” 
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Appellant then introduced the note in evidence and a letter from E. P. Greenwood, 
president of appellee, to appellant, which contains this language: 

“We have instructed our representative, Mr. J. H. Gage, to return any settlement 
given by you to him,” etc. i 

The above is the substance of appellant’s testimony, and when it was concluded 
the trial court instructed a verdict for the appellee, and thereupon rendered judg- 
ment for appellee. We affirm that judgment. 

In reference to the effect of the limitations upon Gage’s authority as contained 
in the provision quoted from the written application for the insurance, the authority 
32 Corpus Juris, 1065, says: 

“Thus, where limitations on the agent’s authority are contained in the applica- 
tion or policy, insured is bound to take notice thereof and cannot hold the com- 
pany bound for acts of the agent beyond such limitations. * * * Such a limita- 
tion in the application applies to transactions as well! as to matters arising subsequent 
to its execution. * * * 

“Where a person dealing with an insurance agent is, by the circumstances, put 
on notice that he is a special agent, or that his powers are otherwise limited, such 
person is bound at his peril to ascertain and take notice of the limitations imposed.” 

It is without question that the language quoted in reference to statements, 
promises, or information made or given by Gage while solicitiing the insurance was 
sufficient to put appellant or the insured upon notice that he was a special agent, 
or that his powers were limited, and if they had made inquiry they would have found 
that he was merely a soliciting agent for obtaining and submitting applications for 
insurance to the company and could only perform such as. were incidental to that 
power. Joyce on Insurance, vol. 2, p. 1298, says with reference to this question: 

“But it is held that a soliciting agent authorized to receive applications and to 
forward the same to the company for approval or rejection, and to collect and trans- 
mit premiums, has no authority to make an oral contract to insure, even though he had 
told the insured, on a prior occasion, that the insurance would take effect from the 
time of the application, and a policy had been issued on that application, * * *” 

Our own courts in passing upon the question have held: 

“The rule seems to be well settled in this state to the effect that, when the limi- 
tation is expressed in the application or in the policy in such way that the insured is 
charged with knowledge thereof, the company will not be estopped bv the wrongful 
acts of the agent. Fitzmaurice v. Life Ins. Co., 84 Tex. 61, 19 S. W. 301; Insurance 
Co. v. Harris, 26 Tex. Civ. App. 537, 64 S. W. 867.” 

In the recent case of Texas State Mutual Fire Ins. Co. v. Richbourg, 257 S. 
W. 1089, by the Commission of Appeals, it is held that no presumption exists that 
an agent has authority to make an oral insurance contract for an insurance company ; 
but that authority must be proved affirmatively by the party asserting the contract. 

In a more recent case of Southern Surety Co. v. Benton, 280 S. W. 551, the Com- 
mission of Appeals construed a notice of limitations upon the agent’s authority con- 
tained in the application, which was similar to the one above in this case, and held 
that in executing the application applicant had notice that the agent could not waive 
any provisions of the policy. 

We find no error in the judgment, and it is affirmed. 

Affirmed. 


GRAND LODGE, COLORED K. P. OF GRAND JURISDICTION OF TEXAS 
et al. v. SANFORD et al. (No. 450.) 
(Court of Civil Appeals of Texas. Waco. Dec. 16, 1926.) 
289 Southeastern Reporter 456. 

1. INSURANCE—STRICT RULES OF JUDICIAL PROCEDURE DO NOT 
APPLY TO FRATERNAL BENEFIT LODGE TRIALS, AND PREJU- 
DICE DOES NOT DISQUALIFY TRIAL OFFICERS. 

Strict rules .of judicial procedure are not applicable to fraternal benefit lodge 
trial, and prejudice in minds of grand lodge officers constituting trial tribunal does 
not disqualify them so as to make order of expulsion from membership void. 

(For other cases, see Insurance, Dec. Dig. § 694[2].) 


2. INSURANCE—EXPELLED MEMBERS, FAILING TO APPEAL TO 
HIGHER FRATERNAL SOCIETY AUTHORITIES, FROM EXPUL- 
SION ORDER, HELD NOT ENTITLED TO RESORT TO COURTS 
EVEN IF ORDER WAS VOID. 

Where constitution of traternal benefit society requires expelled members to 
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appeal to meeting of grand lodge and to supreme lodge before resorting to legal 

action, expelled members, who took no such appeal from order of expulsion, were 

not entitled to mandatory injunction or mandamus, even if expulsion was void. 
(For other cases, see Insurance, Dec. Dig. § 694[3].) 


3. INSURANCE—MANDAMUS OR INJUNCTION WILL LIE TO REDRESS 
WRONGS OF LODGE MEMBERS ONLY, WHERE REMEDIES WITHIN 
LODGE HAVE BEEN EXHAUSTED. 

Mandamus or mandatory injunction to compel reinstatement of fraternal society 
members and restoration of their rights and privileges will be granted only where 
applicant has exhausted all remedies by appeal provided by rules of order. 

(For other cases, see Insurance, Dec. Dig. § 694[3].) 


Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Suit by J. W. Sanford and another against the Grand Lodge of Colored Knights 
of Pythias of the Grand Jurisdiction of Texas and others. Judgment for plaintiffs 
and defendants appeal. Reversed and rendered. 

Williamson & McDonnell, of Waco, for appellants. 

Weatherby & Rogers and R. D. Evans, all of Waco, for appellees. 

GaiacuHe_r, C. J. This suit was instituted by J. W. Sanford and C. H. Thomas, 
appellees herein, against Grand Lodge of Colored Knights of Pythias of the Grand 
Jurisdiction of the State of Texas, and the Knights of Pythias of North America, 
South America, Europe, Asia, Africa, and Australia, appellants herein. Appellees 
prayed for an injunction restraining appellants from denying to appellees their rights 
as members of said order, and for a mandamus requiring appellants to reinstate 
appellees as members of said order and to recognize them as such, with all the rights 
and privileges of membership, and in addition thereto, for damages for illegal sus- 
pension from said order in the sum of $21,150. 

Appellant Knights of Pythias of North America, South America, Europe, Asia, 
Africa, and Australia, is a duly incorporated fraternal beneficiary order, and its au- 
thority is supreme. It is designated herein as the Supreme Lodge. Its presiding 
officer is called the Supreme Chancellor, and he represents it in the interim between 
sessions. Appellant Grand Lodge of Colored Knights of Pythias of the Grand 
Jurisdiction of the State of Texas is a corporation and a subordinate lodge under 
the jurisdiction of said Supreme Lodge, and is designated herein as the Grand Lodge. 
Appellees, prior to their expulsion from the order, were each members of a local 
lodge, subordinate to and under the control and jurisdiction of said Grand Lodge, 
and had been such members for several years. As such members, they held cer- 
tificates of insurance entitling their respecitve beneficiaries to funeral benefits and 
death benefits amounting in the aggregate to $575. 

The Grand Lodge is composed of its elective officers, delegates from the subor- 
dinate lodges, and certain nonvoting members, the basis of whose membership is not 
disclosed by the record. The presiding officer of the Grand Lodge is called Grand 
Chancellor. The constitution of the Grand Lodge provided at the time the issues 
herein involved arose that a regular convention thereof should be held annually on 
the first Tuesday in June at the place selected by the previous annual convention. 
It further provided, in case of calamity or imperative exigency, the Grand Chancellor 
might, with the consent of certain other Grand Lodge officers, select a time and 
place when and where such convention should be held. 

Che Grand Lodge convention was held in Dallas in 1923. Prior to the time of 
such meeting the Grand Chancellor concluded that the interests of the membership 
of the Grand Lodge as such and of the Grand Lodge as a corporate boay would be 
greatly advanced by having the annual convention begin on Monday instead of Tues- 
day, and acting under his construction of the exigency clause of the constitution, 
and, with the consent of the proper officers, he called the convention to meet in 
Dallas on Monday instead of Tuesday. This action was approved and ratified by 
the Grand Lodge convention when it met. The Grand Chancellor then in office had 
served as such for several years, and was re-elected at that convention. He clatmed 
that the change of the day of meeting from Tuesday to Monday resulted in the 
largest attendance in the history of the Grand Lodge and in a saving to said lodge 
of expense in a sum exceeding $10,000. The city of Fort Worth was duly selected 
by the Grand Lodge as the place for the annual meeting in 1924. The Grand Chan- 
cellor, with the consent of the proper officers, again declared an imperative exigency 
and called said convention to meet on Monday, June 2d, instead of Tuesday, June 





616 The Insurance Law Journal, Vol. 68 [April, 1927 


3, 1924. Thirty days’ notice of said change in the date of meeting was given to 
each of the subordinate lodges of the order. Approximately 500 members of the 
Grand Lodge met on said date in response to said call. The Grand Lodge convention 
was duly opened, and it then as a body ratified the action of the Grand Chancellor 
in calling said meeting for Monday instead of Tuesday. The constitution and laws 
of the order contemplated that a convention of the Grand Lodge would remain in 
session for four days. 

The order of business provided for action on the reports of the Grand Lodge 
officers and directors and the election of officers for the ensuing year on the second 
day of the session, but it further provided that such order might be transposed by 
the presiding officer under certain circumstances. There was testimony that the con- 
stitution required that the officers of the Grand Lodge be elected by ballot. At the 
Dallas convention the officers had been elected prior to Wednesday, which day would 
have been the time for such action set by the order of business if the convention had 
met on Tuesday. The manner of election at that meeting was by a verbal motion to 
suspend the rules and order the Master-at-Arms to cast the unanimous vote of the 
lodge for the re-election of all the Grand Lodge officers then serving. This motion 
was carried unanimously, the ballot cast as therein directed, and all said officers 
declared duly elected to their respective offices for the ensuing year. 

Appellees were dissatisfied with such procedure and with other rulings of the 
Grand Chancellor at the Dallas convention, and considered such rulings unfair, ar- 
bitrary, and oppressive. Appellees, on the 2d of June, 1924, together with four other 
members of said Grand Lodge, field suit in a civil district court of Tarrant county 
against the Grand Chancellor, the Grand Keeper of Records and Seals and his 
assistant, in which they set out their complaint of the alleged premature meeting of 
said Grand Lodge and of the manner in which the officers of that body had been 
elected at Dallas, and alleged that said officers were misapplying the funds of the or- 
der and had already converted $30,000 of such funds to their own use. They further 
alleged that the defendants in said suit had declared that they would pursue the 
same course with reference to the election of officers for the ensuing year, and that 
they would in fact do so unless restrained by the court, and that said defendants 
had formed a conspiracy to control the convention and secure their re-election against 
the will of the members of the Grand Lodge. They prayed for a mandatory in- 
junction against the defendants in said suit, commanding them to conduct the elec- 
tion of officers “in any other manner than by ballot,” and restraining them from 
conducting the business of said Grand Lodge “in any other manner than as provided 
by law.” The injunction was granted as prayed for and duly served during the 
morning session of the Grand Lodge on that day. The injunction was ignored, and 
all the Grand Lodge officers were re-elected to their respective offices for the ensuing 
year in the same manner as in Dallas. ‘The court which issued said injunction sub- 
sequently held that the lanugage of the same as set out in the writ served on the 
defendants was insufficient, and that no contempt was committed by the defendants 
in ignoring such injunction. 

Appellees, with other disaffected members of the Grand Lodge, met on Wednesday, 
in the Grand Lodge room at a time when that body was not in session, and, pur- 
porting to constitute the regular and constitutional convention of said Grand Lodge, 
elected a full roster of officers for such Grand Lodge. Shortly thereafter appellees, 
joined by the other persons so elected to office by them and those acting with them, 
filed an amended petition in said suit, in which they made all the newly elected officers 
of the Grand Lodge parties defendant. They alleged in said petition that they were 
the duly and constitutionally elected officers of the Grand Lodge, and that the pur- 
ported election of the defendants to their respective positions was contrary to the pro- 
visions of the constitution and laws of the order, and void, that they had demanded 
of defendants possession of the books, records, properties, and funds belonging to 
the Grand Lodge, and that defendants had refused to surrender the same, and were 
continuing to misapply the funds of the order and convert the same to their own use. 
They further alleged that, under the provisions of the constitution and laws of the 
order, they were afforded a method of procedure and a remedy within the order 
by an appeal to the Supreme Lodge, and that they had perfected or were perfecting 
their appeal thereto. They prayed for an injunction restraining the defendants from 
paying out any money or disposing of any property of the Grand Lodge pending 
the final determination of their appeal to the Supreme Lodge, and for the appointment 
of a receiver to take charge of all the property and assets of the Grand Lodge, and 
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to control the same for the benefit of such lodge pending such appeal. The court set 
said application for hearing on June 30, 1924. It appears from the evidence that no 
such hearing was ever had, that said suit was abandoned, and no further proceedings 
had therein. 

The grand statutes of the order at that ‘time provided that members thereof 
should not resort to civil courts for establishing rights and redressing grievances 
growing out of membership in the order until they had exhausted their remedies in 
all the tribunals thereof; that any member violating such provision should be deemed 
guilty of an offense against the order and upon conviction expelled therefrom; that 
when the Grand Chancellor became cognizant of such violation by any member of 
the order, he should at once summon said member for trial before the Grand Lodge 
officers, who should have the power and authority to inflict the penalty so provided 
therefor; provided, however, that said member should have a right of appeal from 
the action of the Grand Lodge officers to the next convention of the Grand Lodge or to 
the Supreme Chancellor. Said statutes created certain trial tribunals, and conferred 
upon them jurisdiction to try members for offenses against the order. Among the 
tribunals so expressly created and invested with jurisdiction were the elective officers of 
the Grand Lodge. Said statutes provided for appeal from the action of the officers of 
the Grand Lodge sitting as such tribunal to the Grand Lodge in session, and from 
the Grand Lodge to the Supreme Chancellor, and from him to the Supreme Lodge. 
Complaint was filed before said officers of the Grand Lodge, charging appellees with 
violating said statutes by instituting said proceedings in said civil court at Fort Worth. 
They were duly notified of the nature of the charge and the time and place when 
and where the same would be heard. They made default, and, after trial on evidence, 
the Grand Lodge officers sitting as such tribunal entered an order or judgment finding 
them guilty as charged and expelling them from the order. They appealed from 
said order or judgment to the Supreme Chancellor, who dismissed their appeal, hold- 
ing that he had no jurisdiction; that appellees should first appeal from said Grand 
Lodge officers to the Grand Lodge itself; that, if dissatisfied with the decision of the 
Grand Lodge on such appeal, appellees might then prosecute an appeal from such de- 
cision to him. No further appeal was prosecuted. The next annual Grand Lodge 
convention was held in Waco in June, 1925. Appellees went to the guard in charge 
= the outer door and demanded admittance, which was refused. They then instituted 
this suit. 

There was a trial before the court and judgment reinstating appellees as members 
of the order on payment of all dues which had accrued on their respective certificates 
since the last payment made thereon. Said judgment provided for the issuance of a 
mandatory injunction against appellants, their officers and agents, to enforce the 
same. No damages were awarded appellees by said judgment, and they have not 
complained. Said judgment is here presented for review. 

Opinion. 

[1] Appellants contend that the court erred in granting a mandatory injunction 
reinstating appellees as members of the order, because the undisputed facts show that 
they had not exhausted their remedies in the several appellate tribunals provided by 
the laws of the order. The authorities are uniform that a member of such order 
as the one here involved is bound by a sentence of expulsion against him lawfully 
rendered by a tribunal created in pursuance of its constitution and laws and invested 
with such jurisdiction and authority. It is held that such member, by uniting with the 
order, assents to and accepts its constitution and laws, and impliedly binds himself 
to abide by the decision of such tribunals as they may provide for the determination 
of issues affecting his membership therein. Screwmen’s Ben. Ass’n v. Benson, 76 
Tex. 552, 555, 13 S. W. 379. 

Appellees assert, however, that said order of expulsion was void because the 
grand officers constituting the tribunal which tried them and expelled them from 
the order were defendants, and charged with felonious malfeasance in their respective 
offices in the very suit for the filing of which the sentence of expulsion was imposed 
on appellees. They contend that the several members of said tribunal were on that 
account disqualified to hear and determine the charges filed against appellees and 
to render a judgment finding them guilty of such charges and inflicting the penalty 
of expulsion therefor. The laws of the order clearly defined the offense for which 
appellees were tried and prescribed the punishment to be inflicted therefor. Said 
laws created the tribunal by which they were tried and conferred upon it specific 
jurisdiction to try members of the order charged with having committed that par- 
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ticular offense. Said laws also made it the duty of the Grand Chancellor to see that 
any one guilty of violating the same was duly prosecuted. The jurisdiction of said 
tribunal was invoked by specific charge or complaint. A copy of said charge was 
served on appellees, and they were given ample notice of the time and place set for 
hearing of the same. The tribunal met at the appointed time and place, but appellees 
did not appear to challenge the qualification of the members thereof nor to defend 
against the charges so preferred. The transcript of the proceedings of the trial of 
appellees before said tribunal shows that such trial was conducted’ in an orderly man- 
ner ; that appellees were tried separately ; that on the trial of each of them the charge 
against him was presented; that it was made to appear that notice thereof had been 
duly served; that evidence was introduced from a witness or witnesses duly obliga- 
ted in the manner prescribed by the laws of the order; and that copies of the original 
and amended petitions filed by appellees and others in the civil court at Fort Worth 
were introduced in evidence. Said transcript further shows that, after the evidence 
was completed, said tribunal considered the same and passed a resolution formally 
adjudging each of said appellees guilty of the charge upon which he was being tried, 
fixing his punishment at expulsion from the order, and ordering and declaring him 
so expelled. Expulsion was the specific and only penalty for said offense authorized 
by the laws of the order. 

The gravamen of the offense charged against appellees was resorting to the 
courts in an attempt to control the procedure of the Grand Lodge. That they did 
file such suit was established by the evidence before said tribunal and admitted by 
appellees in the trial of this case. The members of said tribunal had no pecuniary 
interest in the issue whether appellees should be expelled or continued as members 
of the order. We do not mean to question appellees’ contention that the circumstances 
were such as to create prejudice against appellees in the minds of the members of 
such tribunal, and that the existence of such prejudice ought to be reasonably in- 
ferred as a fact. The question is the effect that such prejudice on the part of the 
officers of the Grand Lodge constituting the trial tribunal had upon the validity of 
its action in expelling appellees from the order. The laws of the order nowhere 
prescribed that prejudice should disqualify members of the trial tribunals from ac- 
ting thereon nor render the judgments of such tribunals null and void. The offense 
in this case involved primarily a resort to the civil courts in an attempt to invade the 
rights, privileges, and immunities of the Grand Lodge, and, incidentally, charges of 
malfeasance against all of its officers. 

According to appellees, they are immune from discipline or punishment therefor, 
because in doing so they gave the members of the only tribunal authorized to try 
them reasonable ground for prejudice against them. A like situation would arise 
if one or more members of a local lodge committed an offense against it as such, 
and in connection therewith libeled all the other members of said lodge. The offending 
members would be immune from discipline if all the other members of such local 
lodge were thereby disqualified to try them. We think it sufficiently appears that the 
strict rules of judicial procedure are not applicable to lodge trials. While our statutes 
make it a cause for challenge of a juror that he has bias or prejudice in favor or 
against either of the parties to the suit, such objection is one that can be waived 
by failure to make timely objection on that ground. Revised Statutes, arts. 2134, 
2143, 2144; Blanton v. Mayes, 72 Tex. 417, 422, 10 S. W. 452; Tweedy v. Briggs, 
31 Tex. 75, 76; Haynes v. Sosa (Tex. Civ. App.) 198 S. W. 976, 977 (writ dismissed) ; 
Rice v. Dewberry (Tex. Civ. App.)) 93 S. W. 715, 717, 718 (writ refused) ; Brown 
v. St. L., L, M. & S. Ry. Co., 52 Ark. 120, 12 S. W. 203, 204; Bickel v. Kraus, 100 
Ky. 728, 39 S. W. 414. On the other hand, bias or prejudice for or against a party 
to a suit are not made ground for disqualifying a judge from siting in the trial of 
such suit by either the Constitution or laws of this state, and it has been held that 
the specific grounds of disqualification enumerated therein are exclusive. Berry v. 
State, 83 Tex. Cr. R. 210, 203 S. W. 901, 902, 903; Senter v. Isham (Tex. Civ. App.) 
263 S. W. 618, 619, 620. We are not to be understood as holding that the order of 
expulsion entered by the officers of the Grand Lodge sitting as a tribunal of the 
order for the trial of appellees was conclusive and not subject to review by the courts 
under any circumstances. St. Louis S. W. R. Co. v. Thompson, 102 Tex. 89, 94, 
et seq., 113 S. W. 144, 19 Ann. Cas. 1250; Benson v. Screwmen’s Ben. Ass n, 2 Tex. 
Civ. App. 66, 21 S. W. 562. We merely hold that on the issue of appellees’ right to 
invoke the equitable powers of the court to compel their reinstatement as members 
of the order and the restoration of their rights and privileges as such by mandamus 
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or mandatory injunction, such order was sufficient to:require them to avail themselves 
of the right of appeal therefrom to the Grand Lodge, as provided by the laws of 
the order. 

[2, 3] The issue presented by this appeal is whether the trial court erred in 
granting appellees a mandatory injunction to compel their reinstatement as members 
of the order. Our Supreme Court has held, and such holding has been consistently 
followed, that such relief should not be granted unless it be shown that the applicant 
therefor has exhausted all the remedies by ways of appeal provided by the laws of the 
order. This holding is based on the rule that such extraordinary relief will not be 
granted so long as another adequate remedy is available. Screwmen’s Ben. Ass’n 
v. Benson, supra; St. Louis S. W. R. Co. v. Thompson, 102 Tex. 89, 99, 113 S. W. 
144, 147, 19 Ann. Cas. 1250; Brazelton v. Slatten (Tex. Civ. App.) 255 S. W. 1009, 
1011; Sawtell v. Feser (Tex. Civ. App.) 235 S. W. 960, 961, 962; Fraser v. Buck 
(Tex. Civ. App.) 234 S. W. 679, 683; Brown vy. Harris County Medical Soc. (Tex. 
Civ. App.) 194 S. W. 1179, 1181. Our Supreme Court further holds that the rule 
requiring an applicant for reinstatement to exhaust his remedies by way of appeal 
provided by the laws of the order is applicable, notwithstanding the order of expul- 
sion may be contrary to law and void. Screwmen’s Ben. Ass’n vy. Benson, supra, 
page 556 (13 S. W. 379). The Court of Civil Appeals for the First District held 
in the case of Supreme Council Catholic Knights of America v. Gambati, 29 Tex. 
Civ. App. 80, 69 S. W. 114, 116, that the application of the rule above stated was 
not affected by the fact that the member carried a certificate of insurance in the order, 
and the Supreme Court refused a writ of error. 

The evidence in this case shows that appellees did not exhause their remedies by 
way of appeal provided for their relief by the laws of the order. For that reason, 
the judgment of the trial court is reversed, and judgment is here rendered for ap- 
pellants. 


100% AMERICAN LOCAL MUT. LIFE & ACCIDENT ASS’N OF EL PASO 
ET AL. v. WORK er ux. (NO. 1938.) 
(Court of Civil Appeals of Texas. El Paso. Dec. 2, 1926. Rehearing Denied 
Jan. 6, 1927.) 
289 Southwestern Reporter 1020. 

1. INSURANCE—RULE THAT CONTRACTS ARE INTERPRETED MOST 
STRONGLY FOR INSURED IS APPLICABLE ONLY TO AMBIGUI- 
TIES, OR DOUBTFUL OR UNCERTAIN MEANINGS. 

Rule that insurance contracts are interpreted most strongly against insurer in 
favor of insured is inapplicable, unless contract is ambiguous, or of doubtful or 
uncertain meaning. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—LANGUAGE USED IN INSURANCE CONTRACT 
SHOULD BE GIVEN FAIR AND REASONABLE CONSTRUCTION. 
Language used in insurance contract should be given fair and reasonable con- 

struction, rather than strained, unnatural, or technical interpretation. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—INJURY FROM BROKEN TOE HELD NOT WITHIN IN- 

DEMNITY, IN CASE MEMBER SHOULD “BREAK A LEG.” 

Where there was nothing in insurance certificate indicating that indemnity, in case 
member should “break a leg,” was used in other than popular sense, which means a 
broken bone anywhere between ankle and hip, with possible exception of patella, in- 
jury from a broken toe was not protected. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 


Appeal from El Paso County Court at Law; J. M. Deaver, Judge. 

Action by Harry K. Work and wife against the 100% American Local Mutual 
Life & Accident Association of El Paso, Tex., and others. From a judgment for 
plaintiffs, defendants appeal. Reversed and rendered. 

Goggin, Hunter & Brown, of El Paso, for appellants. 

W. M. Peticolas, Jr., and W. R. Smith, both of El Paso, for appellees. 

Hiccins, J. The above-named appellant, an unincorporated mutual insurance 
association, issued a certificate of insurance to Harry K. Work, naming his wife, 
Zela L. Work, as beneficiary. One of the provisions of the policy reads: 





620 The Insurance Law Journal, Vol. 68 [April, 1927 


“In event a member of this association should break an arm, or leg, all members 
will be assessed $0.25 (twenty-five cents), and the amount payable to such member 
= be one-fourth of the full amount of this policy at the time of the above-named 
accident.” 

This suit was filed by the beneficiary and her husband against the association and 
certain of its members, alleging that Harry K. Work “accidentally broke one of his 
legs, to wit, one of the bones in the lower part of his leg.” It was shown that a 
wagon ran over Work’s right foot, breaking the bones in the big and second toes. 

The trial court, upon the authority of Rogers v. Modern Brotherhood of Amer- 
ica, by the Kansas City Court of Appeals, 131 Mo. App. 353, 111 S. W. 518, held the 
defendants liable and rendered judgment accordingly. In that case it was held that 
the fracture of the heel bone was protected by an accident policy which insured 
against breaking the leg. With due deference to that court, we decline to follow 
its ruling. 

[1] Insurance contracts are interpreted most strongly against the insurer, in 
favor of the insured; but this rule has no application, unless the contract is am- 
biguous or of doubtful or uncertain meaning. 32 C. J. 1147. 

“The words employed in a contract of insurance are to be taken and understood 
in their plain, ordinary, usual, and popular sense, rather than according to the mean- 
ing given them by lexicographers or persons skilled in the niceties of language, unless 
it appears from the four corners of the instrument that both parties intended they 
should be understood in a different sense.” 32 C. J. 1150. 

[2] The language used should be given a fair and reasonable construction, rather 
than strained, unnatural, or technical interpretation. 32 C. J. 1151. 

[3] The contract here sued upon agreed to indemnify in case the member “should 
break an arm or leg.” There is nothing in the contract to indicate the parties in- 
tended this language to be used in other than its plain, ordinary and popular sense. 
As such it means—as to the leg—a broken bone anywhere between the ankle and the 
hip, with the possible exception of the patella. A broken toe is not a broken leg, 
as those terms are commonly and universally understood and used. No one would 
ever think of referring to a broken toe as a broken leg. We therefore hold that the 
injury of the insured was not protected by the certificate of insurance. 

This renders it unnecessary to determine whether the members of the association 
are personally liable upon the contract. 

Chief Justice Pelphrey was disqualified and did not sit in this case. 

Reversed and rendered. 


RICHARDSON v. FAITHFUL 
(Court of Civil Appeals of Texas. Waco. Jan. 6, 1927.) 
289 Southwestern Reporter 1054. 


1. INSURANCE—BENEFICIARY IN FRATERNAL BENEFIT CERTIFI- 
CATE, AUTHORIZING CHANGE IN BENEFICIARY, HAS NO VESTED 
INTEREST THEREIN. 

Beneficiary named in fraternal benefit certificate, authorizing change in bene- 
ficiary, has no vested interest which will prevent insured from changing any of terms 
of contract, but has only an expectancy, which may be defeated by change of bene- 
ficiary. 

(For other cases, see Insurance, Dec. Dig. § 783.) 


2. INSURANCE—INSURER MAY WAIVE PROVISIONS FOR CHANGING 
BENEFICIARY. 


Provisions incorporated in insurance policy for changing the beneficiary are for 
benefit of insurancé company alone, and may be waived by it. 
(For other cases, see Insurance, Dec. Dig. § 784[7].) 

3. INSURANCE—ORIGINAL BENEFICIARY COULD NOT COMPLAIN 
THAT CHANGE IN BENEFICIARY WAS NOT IN ACCORDANCE 
WITH CONTRACT, WHERE INSURER HAD WAIVED PROVISIONS 
BY CONDUCT. 

Where fraternal benefit association, by depositing money in court, and refusing 
to raise objection that change in beneficiary not in accordance with provisions in- 
corporated in contract, and by acquiescing in judgment rendered in favor of sub- 
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stituted beneficiary, had waived failure of insured to comply with such provisions, 
original beneficiary could not complain thereof. 


(For other cases, see Insurance, Dec. Dig. § 784[6].) 


Error from District Court, Falls County; Prentice Oltorf, Judge. 

Suit by Laura Faithful against James Richardson and another. Judgment for 
plaintiff, and defendant named brings error. Affirmed. 

Ross Huffmaster, of Kaufman, for plaintiff in error. 

Cecil R. Glass, of Marlin, for defendant in error. 

STANFORD, J. This suit was filed by defendant in error against plaintiff in 
error and the Grand Court of Texas, Order of Calanthe, N. A., S. A., E., A. A. and 
A., a corporation duly organized under the laws of the state of Texas, and doing 
business in the state of Texas as a fraternal insurance company, to recover of said in- 
surance company $300 on an insurance policy issued by it to Josie Richardson, in 
which James Richardson was named as beneficiary, but which was alleged to have 
been changed by the assured prior to her death by substituting Laura Faithful as 
beneficiary in lieu of James Richardson. The insurance company filed no answer, 
but paid the $300 into the registry of the court, to be adjudged by the court to whom- 
sover the ‘court might find entitled to same. Plaintiff in error, James Richardson, 
answered by general demurrer, special exceptions, and pleaded specially to the effect 
that the change in beneficiaries from himself to Laura Faithful was not valid, because 
not made in accordance with the provisions of the insurance contract. The case was 
tried before the court without a jury upon an agreed statement of facts, and judg- 
ment rendered for Laura Faithful for said $300, and directing the clerk of the court 
to pay same to her. The insurance company has not appealed. James Richardson 
alone has appealed, and assigns error to the action of the court upon the ground that 
the change of beneficiaries was not made as provided in the insurance contract. 

The agreed statement of facts shows that said insurance order is a fraternal 
mutual benefit association; that its supreme governing body is the Grand Court, and 
that it has subordinate courts in Kaufman, Marlin, and various other towns in Texas; 
that said association issues fraternal life insurance policies to its members, and levies 
assessments on members to pay the amounts due on policies in the event of the death 
of a member; that the policy involved in this case was issued by Perfect Court No. 
193, Kaufman, Tex., on August 5, 1920, to Josie Richardson, and her husband, James 
Richardson, was named as beneficiary; that the said Josie Richardson kept all dues 
and assessments paid up until her death on October 31, 1924. 

Section No. 2 of article 111 of the by-laws of said insurance order authorizes 
each member in making application for a policy to designate his or her beneficiary, 
“and to change the same at any time by the following method: 

“Said member so desiring to change his beneficiary shall make known to the 
registrar of the deeds of his court, stating changes wanted. The same shall be 
presented to the local court to which said member belongs, and, if found to be made 
in good faith, and expresses the real desire of the member, the same shall be ratified 
by the local court and sent to the secretary of the endowment department, accom- 
panied by affidavits and twenty-five cents to pay for the new policy; said secretary- 
treasurer of the endowment board shall issue a policy bearing the name of the new 
beneficiary in lieu of one formerly held.” 

Section No. 5(a), article 111, provides: 

“The payment of death benefits shall be confined to wife, husband, relatives by 
blood to the fourth degree, * * * provided, that if after the issuance of the original 
policy the member shall become dependent upon the charity of an individual or an 
institution, with the consent of the court and the laws of Texas, shall govern the 
policy of the member to make such court or individual his beneficiary.” 

The agreed statement shows further that Josie Richardson and husband, James 
Richardson, lived at Kaufman, Tex.; that Laura Faithful was a niece of Josie 
Richardson, and lived in Marlin, Tex.; that at the time of the death of the said Josie 
Richardson, and for three weeks prior thereto, Josie Richardson was in the home of 
her niece, Laura Faithful, and was penniless, and wholly dependent upon the charity 
of Laura Faithful; and that said Laura Faithful for three weeks preceding the death 
of Josie Richardson nursed her during her illness, and furnished her medical atten- 
tion, food'and clothing for her, in her own home in Marlin, Tex., the said Josie 
Richardson being unable at said time to furnish said things for herself; that during 
the three weeks of her serious illness her husband, James Richardson, at Kaufman, 
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was notified several times that his wife was sick and needed attention, but he ignored 
said notices; that on October 30, 1924, the day before her death, Josie executed an 
instrument in writing, duly signed and acknowledged by her, also witnessed by two 
witnesses, properly addressed to said insurance company, clearly directing that the 
beneficiary in said policy be changed from James Richardson to Laura Faithful. On 
the same day the said Josie Richardson signed and swore to an instrument in writing, 
which is also signed by two witnesses. In this instrument she also expresses the 
desire to make Laura Faithful beneficiary in said policy in lieu of James Richardson, 
reciting in said instrument: 

“That at the present time I am sick, and have been for several weeks; that my 
husband, James Richardson, who knows I am ill, has failed and refused to provide 
medical attention and care for me, though able to do so; that my niece, Laura Faith- 
ful, has during my illness, provided clothing and medical attention for me,” ete. 

On the same day Josie Richardson made a will, which was in due form, prop- 
erly executed and witnessed, in which she bequeathed to her niece, Laura Faithful, 
all money that shall become due upon the insurance policy involved herein. The secre- 
tary of the local court at Kaufman, of which Josie was a member, was notified of 
the various instruments executed by her changing her beneficiary, before: her death, 
and made no objection. : 

[1-3] It seems to be the settled law in this state that a beneficiary named in a 
fraternal benefit certificate, where the insurance contract authorizes a change in the 
beneficiary, as here, has no vested interest in the contract of insurance which will pre- 
vent the insured from changing any of the terms of the contract, but has only an 
expectancy, which may be defeated by a change of beneficiary. It is also well settled 
in this state that the provisions incorporated in the insurance contract for changing 
the beneficiary are for the benefit of the insurance company alone, and may be 
waived by such insurance company, and the original beneficiary, having no vested 
right in the policy. and not being a party to the contract, will not be heard to 
contend that the change in the beneficiary was not made in accordance with the pro- 
visions contained in the insurance contract. In this case the insurance order has 
made no objection to the manner of changing the beneficiary, but has, by its de- 
positing the money in court, by its refusal to raise any such question, by its acquies- 
cence in the judgment rendered and its failure to appeal, waived any failure, if any, 
on the part of the assured to comply strictly with the provisions of the insurance 
contract in making said change of beneficiaries, and James Richardson, the original 
beneficiary, has no right to complain. Splawn v. Chew, 60 Tex. 533; Coleman v. 
Grand Lodge (Tex. Civ. App.) 104 S. W. 909; Bills v. Bills (Tex. Civ. App.) 207 
S. W. 614: Hunsucker v. Modern B. of A. (Tex. Civ. App.) 273 S. W. 1020; Grand 
Lodge, ete., v. Vann (Tex. Civ. App.) 282 S. W. 265; Fuos v. Dietrich (Tex. Civ. 
App.) 101 S. W. 291. ; 

We overrule all of appellant’s assignments, and affirm the judgment of the trial 
court. 
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FIRE 
INGRAM ert at. v. FIDELITY-PHENIX FIRE INS. CO. OF NEW YORK 
ET AL. 
(Circuit Court of Appeals, Eighth Circuit. November 15, 1926.) 
No. 7112. 
16 Federal Reporter (2d) 251. 

2. INSURANCE—CHARGE THAT IF LOCAL AGENT, IN PROCURING IN- 
SURANCE ON HIS PROPERTY, KNEW OF PENDING FORECLOSURE 
AND FAILED TO DISCLOSE FACT, POLICY MIGHT BE AVOIDED, 
HELD PROPER. 

In action on insurance policy procured by local agent on his own property, ,in- 
struction that, if plaintiff knew of pending foreclosure proceedings at time of ap- 
plication and failed to disclose such fact, policy might be avoided, held proper. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


4. INSURANCE—AGENT, KNOWING OF PENDING FORECLOSURE 
AGAINST HIS PROPERTY, WAS IN DUTY BOUND TO INFORM HIS 
PRINCIPAL ON TAKING INSURANCE THEREON. 

Insurance agent, having knowledge of pending foreclosure proceedings against his 
property, which he insured, was in duty bound to inform insurer thereof. 


(For other. cases, see Insurance, Dec. Dig. § 81.) 


In Error to the District Court of the United States for the Eastern District of 
Oklahoma; Robert L. Williams, Judge. 

Action by A. T. Ingram and another against the Fidelity-Phoenix Fire Insurance 
— of New York and another. To review the judgment, plaintiffs bring error. 
Affirmed. 

William Neff, of Tulsa, Okl. (Lewis E. Neff, of Tulsa, Okl., and Harry G. 
Davis, of Muskogee, Okl., on the brief) for plaintiffs in error. 

Frank E. Lee, of Oklahoma City, Okl. (F. A. Rittenhouse and John F. Webster, 
both of Oklahoma City, Okl., on the brief), for defendants in, error. 

Before Stone, Van V alkenburgh, and Booth, Circuit Judges. 

Stone, Circuit Judge. This is an action on a fire insurance policy covering 
$4,000 on a dwelling and $1,000 on the contents. The verdict and judgment was for 
$1,000. While the verdict does not specify whether the recovery was upon the house 
or the contents or both, yet the undisputed evidence and the issues before the jury, 
as framed by the charge, make it clear that such recovery was for the contents only. 
Plaintiffs below sued out this writ of error. 

[1] The errors urged here relate to two parts of the charge. One of them is 
to that portion relating to prorating of loss on account of other insurance. As the 
recovery was clearly for the contents and as it was for the full insurance, under: this 
policy, on the contents we think this point is of no material force here. 

[2] The substantial issue here -is whether the court erred in charging the jury 
that if the plaintiff knew of foreclosure proceedings covering the dwelling pending 
at the time the application for this insurance was made and failed to disclose that 
fact to the insurer, the policy might be avoided and, as the insurer had taken proper 
steps to avoid the policy therefor, that there could be no recovery, As the evidence 
was clear and undisputed, in fact admitted, that plaintiff had such information and 
had not so disclosed it, the charge was, in effect, peremptory as to that matter. 

[3] The plaintiff was the local agent of defendant and the defense is based on 
the duty of an agent to fully disclose when he deals with his principal. This duty, 
generally speaking, is to fairly and fully disclose everything material or which the 
agent has good reason to believe the principal regards as material in connection 
with the dealings between the two. The necessity for such a rule and the Jealousy 
with which courts preserve it are well known. They have found expression in a 
multitude of cases of which we cite only a small part of those decided by federal courts. 
Michoud v. Girod, 4 How. 503, 555, 11 L. Ed. 1076; Ralston v. Turpin, 129 U. S. 
663, 674, 675, 9 S. Ct. 420, 32 L. Ed. 747; Brooks v. Martin, 2 Wall. 70, 85, 17 L. 
Ed. 732; McKinley v. Williams, 74 F. 94, 20 C. C. A. 312. Also see 2 C. J. 706, 
§ 363, and numerous cases cited in the notes thereto. In the McKinley Case, speaking 
for this court, Judge Sanborn said: 

“No agent who conceals or fails to disclose the material facts and circumstances, 
relative to the subject matter of his agency, that are known to him and unknown to 
his principal, can make a binding contract with his principal as to that subject-matter 
to his own advantage. That uberrimi fides which the relation of principal and agent 
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demands forbids such contracts, and strips the agent of every benefit which he ovtains 
by such a betrayal of his trust.” 

[4] The policy reveals that foreclosure of a mortgage on the property insured 
has, in the mind of the insurer, an important bearing on the risk. The policy gives 
the company the right to cancel the policy if such foreclosure is begun during the life 
of the policy. The evident reason for this view is that when the owner is faced with 
loss of his property by foreclosure, it would be a temptation to cause an insurance 
loss if the insurance were for more than the debt foreclosed, as the owner could thus 
save for himself the difference by collecting on the policy. This reason applies, with 
at least equal force, to issuance of a policy pending foreclosure or during any period 
of statutory redemption. We think it would clearly be the duty of an agent to inform 
the insurer of such pending foreclosure, of which he had knowledge, if the application 
had been made by a third party pending foreclosure, because the agent must know 
that such information would be such as his principal would deem material and want 
to know in determining whether it would assume the risk. The risk would be 
materially affected thereby and the provisions, concerning foreclosure in the policy, 
are but a further expression and accentuation of the view of the insurer in that 
regard. We think the court was justified in charging that such information was 
material. It was doubly the duty of the agent to make this disclosure when he was the 
insured and when he knew, as here, that his principal was making no inuependent 
examination as to the risk but relying upon him. 

We think the charge was sound and that the judgment should be affirmed. 

It is so ordered. 


LIVERPOOL & LONDON & GLOBE INS. CO., LIMITED, v. DILLON. 
(Circuit Court of Appeals, ——— Circuit. January 11, 1927.) 
No. 2 


; 3. 
16 Federal Reporter (2d) 774 
1. INSURANCE—BOOKS AND RECORDS OF INSURED, KEPT PUR- 
SUANT TO IRON SAFE CLAUSE IN POLICY, HELD SFUCCIFIENT 
TO WARRANT SUBMISSION OF CASE TO JURY 
Books and records kept by insured in iron safe, while not complete, held sufficient 
compliance with iron safe clause of policy to warrant submission of case to jury. 
(For other cases see Insurance, Dec. Dig. § 668[4].) 
2. INSURANCE—IRON SAFE CLAUSE OF POLICY NEED ONLY BE 
SUBSTANTIALLY COMPLIED WITH. 
Substantial compliance with requirements of iron safe clause of policy is all that 
is necessary. 
(For other cases, see Insurance, Dec. Dig. § 335[1].) 


3. INSURANCE—EVIDENCE THAT REGISTER FOR CREDIT ACCOUNTS 
WAS SUPPOSEDLY FIREPROOF HELD SUFFICIENT FOR JURY 
ON QUESTION OF COMPLIANCE WITH IRON SAFE CLAUSE. 
Evidence showing register wherein insured kept credit accounts was made of 

metal, with walls an inch thick, and supposed to be fireproof, held sufficient to go to 

jury on question of compliance with iron safe clause of policy, since failure of reg- 
ister to withstand fire is not conclusive against insured. - 
(For other cases, see Insurance, Dec. Dig. § 668[4].) 


4. INSURANCE—PROOFS OF LOSS, CONTAINING INVENTORY AND 
STATEMENT OF PURCHASES AND SALES, HELD SUFFICIENT. 
Proofs of loss, containing inventory of goods on hand January Ist before fire 

and detailed statement of purchases and sales made thereafter, held sufficient. 
(For other cases, see Insurance, Dec. Dig. § 542[2].) 

5. INSURANCE—INSURED NEED ONLY SUBSTANTIALLY COMPLY 
WITH CLAUSE RELATING TO PROOFS OF LOSS. 

Clause relating to proofs of loss is liberally construed in favor of insured, and 
substantial compliance therewith is all that is required. 
(For other cases, see Insurance, Dec. Dig. § 542[1].) 

6. INSURANCE—PROOFS OF LOSS HELD FURNISHED TO INSURER, 
WHERE LOCAL AGENT, AFTER RECEIVING THEM WITHOUT AU- 
THORITY, FORWARDED TO COMPANY, WHICH RETAINED AND 
ACTED ON THEM. : 
Proofs of loss, sent to local agent of insurer, held to have been furnished to 
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company, without meaning of policy, even though agent was without authority to 
receive them, where, after receipt, he forwarded them to company, which retained 
and acted on them. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


7. INSURANCE—INSURER WAIVES DEFECTS IN PROOFS OF LOSS BY 
RETAINING AND ACTING ON THEM WITHOUT PROTEST. 
Even if proofs of loss are defective, insurer, by retaining and acting on them 
without protest, waives defects therein. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


In Error to the District Court of the United States for the Southern District 
of West Virginia, at Bluefield; George W. McClintic, Judge. 

Action by Robert L. Dillon against the Liverpool & London & Globe Insurance 
Company, Limited. Judgment for plaintiff, and defendant brings error. Affirmed. 

. M. Easley, of Bluefield, W. Va. (D. E. French and John W. Easley, both of 
Bluefield, W. Va., on the brief), for plaintiff in error. 

G. C. Worrell, of Mullens, W. Va., and John Kee, of Bluefield, W. Va., for de- 
fendant in error. 

Before Waddill, Rose and Parker, Circuit Judges. 

Parker, Circuit Judge. This was an action at law to recover upon a policy of fire 
insurance on a stock of goods. The company filed specifications of defense under the 
practice in West Virginia, setting up that insured had not complied with the iron safe 
clause, and had not filed proofs of loss in accordance with the terms of the policy. 
At the conclusion of the evidence, the company moved for a directed verdict, which 
was denied by the trial judge, and the correctness of this ruling is the only point 
presented by the writ of error. The assignments of eror do indeed present one other 
point relating to the admission in evidence of the proofs of loss, but this point is with- 
out merit, and is not supported by an exception in the record. The parties will be re- 
ferred to in accordance with the positions occupied by them in the court below. 

The facts, as developed by plaintiff’s evidence, are that plaintiff was running a 
country store, which with his entire stock of goods, valued by him at $14,204.11, was 
destroyed by fire on May 7, 1925. In March, prior thereto, defendant had issued to 
plaintiff on the stock of goods the fire insurance policy in suit, in the sum of. $5,000. 
The policy was in the standard form, and attached to it was the usual iron safe clause, 
which provided for the taking of inventories and the keeping of books, and for the 
keeping of such books and inventories “securely locked in a fireproof safe at night.” 
An inventory was taken by plaintiff on January 1, 1925, and this, together with a 
record of daily cash receipts and of accounts with wholesale houses and banks, was 
kept in an iron safe. Plaintiff kept his credit accounts, which totaled between $500 
and $1,000, in a Canton account register; each customer’s account being on a separate 
pad. The books and inventories kept in the safe, together with the accounts in the 
register, gave a complete record of his business transactions. The register was a 
metal cabinet, with walls an inch thick or thicker. It was supposed to be lined with 
asbestos, and was purchased by plaintiff as being fireproof. The fire which destroyed 
the stock of goods, however, burned also the record of credit accounts contained in this 
register. There was no evidence of any fraud on the part of plaintiff, and no conten- 
tion by defendant that he was guilty of any fraud, either in connection with the fire or 
with the proofs of loss. 

On June 10, 1925, plaintiff prepared and swore to proofs of loss showing the 
amount of the inventory of January Ist, the amount of purchases from January Ist 
to May 7th, the amount of cash sales, the amount of credit sales, and estimated profits 
and depreciation. To this was attached an itemized inventory of goods on hand Janu- 
ary 1, 1925, a list of wholesale houses from which purchases had been made, with 
the amount purchased from each, an itemized list of the fixtures and furniture in the 
store, and a statement of the cost of construction of the store building. These proofs 
of loss were mailed by plaintiff to the Murphy-Matoaka Insurance Agency, a local 
agent which represented the defendant company. This agency forwarded the proofs 
of loss, either to the special agent of the company or to the adjustment bureau, which 
it had been advised would make the adjustment. . At the request of the adjuster, plain- 
tiff produced his books for inspection, and same were examined by the adquster. No 
objection was made to the proofs of loss prior to the institution of suit, and they 
were produced on the trial by the defendant. 

It is urged by defendant that the motion for a directed verdict should have been 
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sustained upon the following grounds, viz.: That insured had not kept a proper set 
of books, in that collections from accounts were not kept separate from receipts from 
cash sales; that the Canton register, in which the credit accounts were kept, was not 
a fireproof safe; that the proofs of loss did not give the cash value of each item of 
the loss; and that the proofs of loss were sent to the local agent, and not to the 
company. 

[1] We think that the motion was properly overruled and the case submitted to 
the jury. The books and records kept by plaintiff, while not as complete as those 
which would have been kept by an expert bookkeeper, contained a reasonably complete 
record of his business transactions, so that it was possible to ascertain therefrom 
the value of the stock of goods at any given time; and this is all that the policy re- 
quired. The failure to keep collection items separate from receipts of cash sales was 
not a matter of any consequence to defendant; for, as to collections upon credit sales 
made after the taking gf the inventory, these were in no respect different from re- 
ceipts from cash sales, so far as they affected the showing as to the value of merchan- 
dise remaining, and, as to collections upon credit sales made prior to the inventory, 
the only effect of entering these as reecipts from cash sales was to show the value of 
the stock as less than it actually was, a matter of which the defendant certainly could 
not complain. In construing a similar warranty in Liverpool, etc., Ins. Co. v. Kear- 
ney, 180 U. S. 132, 136, 21 S. Ct. 326, 328 (45 L. Ed. 460), Mr. Justice Harlan, speak- 
ing for the court, said: 

“The covenant and agreement ‘to keep a set of books, showing a complete record 
of business transacted, including all purchdses and sales, both for cash and credit, 
together with the last inventory of said business, should not be interpreted to mean 
such books as would be kept by an expert bookkeeper or accountant in a large busi- 
ness house in a great city. That provision is satisfied if the books kept were such 
as would fairly show, to a man of ordinary intelligence, ‘all purchases and sales, 
both for cash and credit.’” 

[2] And the rule is well established that substantial compliance with the re- 
quirements of the clause is all that is necessary. Home Ins. Co. v. Williams (C. C. 
A. 5th) 237, F. 171; Tucker v. Colonial Fire Ins. Co., 58 W. Va. 30, 51 S. E. 86; 
Houseman v. Globe, etc., Ins. Co., 78 W. Va. 586, 89 S. E. 269; Pauley v. Sun Ins. 
Co., 69 W. Va. 187, 90 S. E. 552, L. R. A. 1918E, 473; Liverpool, etc., Ins. Co. v. 
Ellington, 94 Ga. 785, 21 S. E. 1006; note, 39 A. L. R. 1443, citing cases; 14 R. C. L. 
1140, 1141; 26 C. J. 254. 

[3] Nor do we think that the defendant was entitled to have a verdict directed 
in its favor on the ground that the credit accounts were kept in the Canton register. 
Defendant contends that the register was not a fireproof safé, within the meaning 
of the policy; but the evidence showed that it was made of metal, with walls an 
inch or more thick, that it was supposed to be lined with asbestos, and that it was 
purchased as being fireproof. We think that this was sufficient to carry the question 
to the jury. The fact that it did not w‘thstand the fire is not conclusive against 
plaintiff. Quoting again from Mr. Justice Harlan’s opinion in the Kearney Case, 
supra: 

: “If the safe was such as was commonly used, and such as, in the judgment 
of prudent men in the locality of the property insured, was sufficient, that was enough 
within the fair meaning of the words of the policy. It cannot be supposed that more 
was intended. If the company contemplated the use of a safe perfect in all respects 
and capable of withstanding any fire however extensive and fierce, it should have 
used words expressing that thought.” 

In Fire Ass’n of Philadelphia v. Short, 100 Ill. App. 558, the court said: 

“The condition in a policy that requires the insured to keep his books in a fire- 
proof safe, must receive a reasonable construction. Such construction does not re- 
quire that the safe shall be absolutely fireproof. It is a matter of common knowl- 
edge that safes of different styles and made by different factories are put on the 
market as fireproof safes. When a party in good faith buys a safe represented and 
sold in the market as a fireproof safe, believing it to be such, he has complied with 
the condition in his policy which requires him to keep a fireproof safe. To hold 
otherwise would be to hold that every one insured under such a condition becomes on 
his part an insurer and guarantor of the quality of his safe as to its being fireproof. 
Such is not the requirement of the policy when fairly construed.” 

See, also, Sneed v. British-American Assur. Co., 73. Miss. 279, 18 So. 928; 
14 R. C. L. 1143; note, Ann. Cas. 1913B, 51. stdit : 

[4, 5] The objections to the proofs of loss were altogether lacking in merit. 
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As above stated, they gave an inventory of the goods on hand January Ist, with a 
detailed statement of the purchases and a statement of the sales made after that date. 
This, we think, was all that insured could reasonably be expected to furnish and all 
that the policy required. A statement showing each item of merchandise destroyed 
could not have been furnished unless a daily inventory had been kept, and the policy 
did not require this. The object of the clause relating to proofs of loss is to give 
ule Company proper information as to the facts rendering it liable. It is liberally 
construed in favor of the insured, and a substantial compliance therewith is all that 
is required. 14 R. C. L. P: 1337 et seq.; 26 C. J. 378, 379; A=tna Ins. Co. v. People’s 
Bank of Greenville (C. C. A. 4th) 62 F. 222; Globe & Rutgers Ins. Co. v. Prairie 
Oil & Gas Co. (C. C. A. 2d) 248 F. 452. 

[6, 7] Although the proofs were sent to the local agent of the company, and there 
was no proof of its authority to receive them, it is shown that the proofs were sent 
by the local agent, either to the special agent of the company, whose authority is not 
controverted, or to the adjustment bureau, which the local agent had been advised 
would adjust the loss; that the adjustment bureau investigated the loss on the proofs 
as made and required plaintiff to produce his books for inspection, which he did. 
The proofs must have come eventually into the hands of the company, for they were 
produced by it at the trial. Even if the local agent was without authority to re- 
ceive them, there can be no doubt that they were furnished to the company within 
the meaning of the policy, if, after receiving them, he forwarded them to the com- 
pany which retained and acted upon them. Beatty v. Lycoming County Mutual 
Ins. Co., 66 Penn. 9, 5 Am. Rep. 318; Fisher v. Crescent Ins. Co. (C. C.) 33 F. 
544; 26 €. J. 370. And, even if the proofs were defective, the company waived the 
defects by retaining and acting upon them without protest. Columbia Ins. Co. v. 
Lawrence, 10 Pet. 506, 9 L. Ed. 512; Tayloe v. Merchants’ Fire Ins. Co., 9 ar 
390, 404, 13 L. Ed. 187; Scottish Union & National Ins. Co. v. McKone ic ¢ 
8th) 227 F. 813; Jones v. Mechanics’ Fire Ins. Co., 36 N. J. Law, 29, 13 Am. hon 
405; Rheims v. Standard Fire Ins. Co., 39 W. Va. 672, 20 S. E. 670; Morotock Ins. 
Co. v. Cheek, 93 Va. 8, 24 S. E. 464, 57 Am. St. Rep. 782; 14 RCL p. 1351; 
26 C. J. 398. 

There was no error, and the judgment of the District Court is affirmed. 

Affirmed. 


KEYES v. NORTHWESTERN NAT. INS. CO. OF MILWAUKEE, WIS. 
(District Cort S. D. Soe S. D. April 2, 1924.) 
1250-* 
16 Federal Reporter 798. 

1. INSURANCE—INCREASE OF HAZARD BY CHANGING OCCUPANCY 
FROM DWELLING TO BOARDING HOUSE HELD TO AVOID 
POLICY. 

An insurer held not liable for a fire loss, where the property, insured while 
occupied for dwelling purposes only was occupied when destroyed as a boarding house 
by a tenant of insured, to whom it was leased after the policy was issued; it being 
expressly provided that an increase of the hazard by insured should suspend lia- 
bility, unless by special agreement indorsed on the policy. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

2. INSURANCE—KNOWLEDGE BY INSURER OF UNAUTHORIZED USE 
OF BUILDING HELD NOT WAIVER 
Where by the terms of a policy liability thereunder is suspended in case the 

building is used for a purpose which increases the hazard, knowledge of insurer 

that it is so used is not a waiver, since the original use may be resumed. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


At Law. Action by David L. Keyes against. the Northwestern National Insur- 
ance Company, of Milwaukee, Wis. Judgment for defendant. 

Sheran & Alvord, of Los Angeles, Cal., for plaintiff. 

W. W. Hindman, of Los Angeles, Cal., for defendant. 

James, District Judge. This an action at law, brought to recover on two policies 
of fire insurance, one dated April 1, 1921, for the amount of $3,000, and the second 
dated January 25, 1922, for $2,000. Each ‘policy was for the term of three years, and 
both covered the same property, which was described as a “two-story——roof frame 
building, and its additions,” etc.; it being stated on the face of each policy that the 
insurance was to cover the property “while occupied only for dwelling house pur- 
poses.” The body of the policies contained the statement that the same were made 
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and accepted subject to the “foregoing stipulations and conditions and those herein- 
after stated, which are hereby specially referred to, and made part of this policy, 
* * * and no officer, agent, or other representative of this company shall have 
power to waive any provision or condition of this policy, except by writing indorsed 
hereon or odded hereto.” 

Among the conditions attached, and under the title “Matters Suspending Insur- 
ance” there was stated: “Unless otherwise provided by agreement indorsed hereon 
or added hereto, this company shall not be liable for loss or damage occurring (a) 
while the hazard be materially increased by any means within the control of the 
insured. * * *” The building described in the policies was destroyed by fire, and the 
defendant contests the claim of the plaintiff upon two principal grounds, only one 
of which needs be given particular attention. That contention refers to a change 
made in the use of the building without the consent of the insurer; the substituted 
use being more hazardous than that permitted by the terms of the policy. 

[1] The facts as the evidence disclosed them were that the plaintiff and his wife 
had for considerable time occupied the building as a dwelling house for themselves 
alone and such servants as might have been there employed. They were so occupy- 
ing the place at the time the first policy was issued. In November, 1921, and before 
the second policy was issued, plaintiff leased the building to another person, who in 
turn made a sublease of it to another tenant, who was occupying it at ‘the time it 
was consumed by fire in June, 1922. The second tenant was using the building for 
the purpose of a hotel or boarding house at the time of its destruction by fire. Plain- 
tiff testified that he knew of this use. It appears that the development of oil had 
encroached upon the location where the house was situated, rendering it undesirable 
to the plaintiff for residence purposes, for which reason he moved away and leased 
the property ; that the lessees kept a large number of roomers and boarders, as many 
as 20 men being housed there at the same time, presumably workers in the neighbor- 
ing oil fields; that the hazard was increased by this use, and that, if it had been in- 
sured under such use, a considerably higher rate would have been charged, assum- 
ing that the defendant company would have been willing to carry the risk, which 
was optional with it. 

As the terms of the policy limited the use to one not of great hazard, and 
specifically provided that the contract was made with that condition, the insurer had 
the right to insist upon the terms of its contract and disclaim liability under the 
facts. A number of cases have been cited, but I think that the opinion in Connecticut 
Fire Insurance Co. v. Buchanan (C. C. A.) 141 F. 877, 4 L. R. A. (N. S.) 758, 
Judge Van Devanter, then, Circuit Judge, writing the opinion, clearly states the law. 

[2] To avoid this defense the plaintiff asserts that there was a waiver of the 
condition worked by reason of the fact that a local agent of the company issued a 
policy to the tenant covering loss by fire on the furniture located in the same build- 
ing. The local agent and his superior, the general agent, testified that they at no time 
had knowledge of the changed use to which the building was being put; the local 
agent stating that at the time he wrote the furniture policy he did not know that 
it covered property in the building described in the policies of the plaintiff. But, 
even though he had such knowledge, I do not believe that that fact would show a 
waiver of an express condition in the policies covering the building. Regardless of 
the condition keeping in force the insurance during the time that the building should 
be occupied “only for dwelling house purposes,” the suspension clause would have 
the effect of making inoperative the liability of the company during such intervals 
as the use might be changed to a more hazardous one than that specified. The 
insurer was not bound to cancel the policies upon notice of change of use, but had 
the right to assume that the insured, mindful of the suspension clause of the con- 
tract, might return the building to its use as a dwelling house, and so restore the 
binding effect of the policy at any time. 

The second proposition advanced in defense, as entitling the defendant to be 
exonerated from liability, need only be mentioned; that is, that the contract was 
made under representation that the insurer possessed the whole and entire owner- 
ship of the property. The fact was that, long prior to the issuance of the policies, 
plaintiff had made and recorded a deed of grant, which on its face transferred to an 
adult daughter all his interest in the land and building improvements. The deed 
was not actually delivered to the daughter, but was placed of record at the instance 
of plaintiff, who testified that, in conformity with a practice theretofore adopted by 
him of distributing his property by deeds to his several children, he had made this 
deed, intendin, that .it should be operative as taking away the control of the prop- 
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erty from him only upon his death. In view of the conclusion announced as to the 
first question discussed, it will not be necessary to decide how effectual the recording 
of the deed was to divest plaintiff of title. 

Findings and judgment will be in favor of the defendant. 


LONDON & LANCASHIRE INS. CO., LIMITED, v. McWILLIAMS. 
(2 Div. 884.) 
(Supreme Court of Alabama. Nov. 4, 1926. Rehearing Denied Jan. 20, 1927.) 
110 Southern Reporter 909. 


1. INSURANCE—AGENT, AUTHORIZED ONLY TO SOLICIT APPLICA- 
TIONS, RECEIVE PREMIUMS, AND DELIVER POLICIES, CANNOT 
WAIVE BREACH OF CONDITION OF POLICY AFTER DELIVERY. 
Agent, authorized only to solicit applications for insurance, receive premiums, 

and deliver policies after signature, is unauthorized to waive breach of condition of 

policy after delivery. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE—AGENT EMPOWERED TO CONTRACT WITHOUT CON- 
SULTING INSURER IS “GENERAL AGENT” NOTWITHSTANDING 
RESTRICTION OF TERRITORY, AND MAY DISPENSE WITH 
POLICY CONDITIONS ISSUED THROUGH HIS AGENCY. 


Agent empowered to enter contracts without consulting insurer is “general 
agent” notwithstanding restriction of his territory, and apparent scope of authority 
includes power to dispense with policy conditions issued through his agency. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 

3. INSURANCE—POWER AND AUTHORITY OF GENERAL AGENT AS 

TO WAIVER ARE SAME AS THAT OF INSURER. 


Power and authority of general agent as to waiver of conditions of policies 
issued through his agency are same as that of insurer, and he may, in absence of 
coltusion, waive forfeiture occurring because of breach of condition. 

(For other cases, see. Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE—GENERAL AGENT MAY WAIVE OR EXCUSE PER- 
FORMANCE OF DUTY OF INSURED CONSEQUENT ON LOSS. 
General agent of insurer may waive or excuse performance of duty imposed on 

insured consequent on loss and in relation thereto. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


5. INSURANCE—AGENT HELD, IN VIEW OF CERTIFICATE OF AU- 
THORITY AND EVIDENCE, TO BE GENERAL LOCAL AGENT OF 
INSURER WITH APPARENT AUTHORITY TO WAIVE MAKING OF 
PROOFS OF LOSS. 

Written commission appointing agent and testimony of president of agent com- 
pany held to show appointee to be general local agent of insurer, with apparent 
authority to waive or excuse making of proofs of loss as required by policy, authority 
therefor being undefeated by requirement that neither officer nor agent are em- 
powered to waive provision or condition except such as may by agreement be in- 
dorsed on policy. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


6. INSURANCE—EVIDENCE HELD NOT TO SHOW GENERAL AGENT 
INTENDED TO WAIVE PERFORMANCE BY INSURED OF OBLIGA- 
TION TO FURNISH PROOFS OF LOSS UNDER FIRE POLICY. 
Evidence held to show that gereral agent did not know that proper proof of 

loss under fire policy was not seasonably made, nor to show intention to waive or 

excuse performance by insured of obligation to furnish required proofs of loss. 
(For other cases, see Insurance, Dec. Dig. § 665[8].) 


7. INSURANCE—REPLICATIONS SETTING UP WAIVER AND ESTOP- 
PEL AS TO FURNISHING PROOFS OF LOSS UNDER FIRE POLICY 
HELD DEFECTIVE IN NOT ALLEGING AGENT’S ACTS AND DE- 
CLARATIONS WERE WITHIN SCOPE OF AGENCY. 

In action on fire insurance policy, replications setting up waiver and estoppel 
as to furnishing proof of loss through acts of insurer’s agent were defective in not 
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alleging that insurer’s agent was duly authorized in premises or that its acts and 
declarations were within scope of its agency. 


(For other cases, see Insurance, Dec. Dig. § 641[2].) 


On Rehearing. 

8. INSURANCE—RULE THAT GENERAL INSURANCE AGENT’S COM- 
MISSION IS LIBERALLY CONSTRUED IN FAVOR OF HIS AUTHOR- 
ITY APPLIES ONLY WHEN TERMS THEREOF ARE OF DOUBTFUL 
MEANING. 

Rule that commission appoiiting general insurance agent is to be liberally con- 
strued in favor of agent does not mean that his commission will be extended beyond 
terms, but when terms are doubtful they will be construed in favor of his authority 
tather than against it. ; 

(For other cases, see Insurance, Dec. Dig. § 88.) 


Appeal from Circuit Court, Wilcox County; S. F. Hobbs, Judge. 

Action on a policy of fire insurance by J. M. McWilliams against the London & 
Lancashire Insurance Company, Limited. From a judgment for plaintiff, defendant 
appeals. Reversed and remanded. 

The writing or commission appointing the Mabry Securities Company as agent 
for the defendant is as follows: 

“Certificate of Authority. 


“Be it known that Mabry Securities Company, of Selma, in the county of Dallas 
and state of Alabama, is appointed and by these presents duly constituted agent of 
the London & Lancashire Fire Insurance Company, Limited, of Liverpool, during 
the pleasure of the company, to receive proposals for insurance against loss and 
damage by fire and lightning in Selma and its vicinity, with power only to issue, 
countersign, renew, and cancel policies of insurance, and to make indorsements 
thereon, as provided by their terms and conditions, also to receive moneys in pay- 
ment of premiums, and to make disburse_ients for return premiums, subject, how- 
ever, to such rules and icgulations as may be adopted by the company and to such 
instructions as may be given from time to time by the manager at New York, of his 
duly authorized representative. 

“In witness whereof, the said London & Lancashire Fire Insurance Company, 
Limited, has caused this certificate to be signed by the manager in the city of New 
York this 17th day of November, 1923.” E.H. 

Steiner, Crum & Weil, of Montgomery, and Paul E. Jones, of Camden, for 
appellant. 

Bonner & Miller, of Camden, for appellee. 

SoMERVILLE, J. [1] An agent who is authorized only to solicit and take appli- 
cations for insurance, receive the premiums, and deliver the policy after it has been 
signed by the proper officers has no authority, express or implied, to waive a breach 
of any condition of the policy after it has been delivered. Queen Ins. Co. v. Young, 
86 Ala. 424, 5 So. 116, 11 Am. St. Rep. 51; Ala. State Mut. Assur. Co. v. Long, etc., 
Co., 123 Ala. 667, 677, 26 So. 655; Phoenix Ins. Co. v. Copeland, 90 Ala. 386, 8 So. 
48; 14 R. C. L. 1159, § 340; 26 Corp. Jur. 289, § 361. This is so not because of the 
express limitations on the agent’s authority, but because such a waiver is not within 
the apparent scope of his authority. 

[2-4] But when the agent is “empowered to enter into contracts, take risks, 
deliver policies, and receive premiums, without consulting the insurer,’ he is quoad 
hoc, a general agent, notwithstanding the restriction of his territory; and the appar- 
ent scope of his authority “includes the power to dispense with conditions in policies 
issued through his agency, and his acts if the exercise of this power will bind the 
insurer in the absence of any limitation on his authority known to the insured. His 
power and authority in respect to waiver are the same as that of the insurer himself. 
He may accordingly waive a forfeiture which has occurred by reason of a breach of 
condition, in the absence of collusion between himself and insured.” 26 Corp. Jur. 
287, 288, § 360; 14 R. C. L. 1158, § 339. And, on the same principle, he may waive 
or excuse the performance of a duty imposed upon the insured, consequent upon the 
loss, and in relation thereto. Syndicate Ins. Co. v. Catchings, 104 Ala. 176, 16 So. 46. 

[5] Under its written commission from the defendant company, which is to be 
liberally construed, and the testimony of Mr. Jones, the president of the Mabry Se- 
curities Company, we think the latter company was the general local agent of defend- 
ant, with the apparent authority to waive or excuse the making of proofs of loss as 
required by the policy. This authority is not defeated by the provision’ of the policy 
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itself that “no officer, agent or other representative of this company shall have power 
to waive any provision or condition of this policy except such as by the terms of this 
policy may be the subject of agreement indorsed hereon or added hereto.” Georgia 
Home Ins. Co. v. Allen, 128 Ala. 451, 460, 30 So. 537. Whether or not, if that provi- 
sion had been expressly limited to local agents, it would have been sufficient to defeat 
the otherwise apparent authority to waive, we need not determine, since the provision 
is not so limited. See Judge Freeman’s note to Johnson v. A‘tna Ins. Co. (Ga.) 107 
Am. St. Rep. 92, 101-103. 

[6] Plaintiff relies upon two separate conversations, held by him in the office 
of Mabry Securities Company, as showing a waiver by or estoppel upon, defendant 
with respect to his failure to furnish the required proofs of loss. The first of these 
was with one Paul Stewart, an office clerk of the Mabry Company, who, on its be- 
half, solicited applications for insurance, to be placed contingently with one or an- 
other of the several companies represented by the Mabry Company. One McLean, a 
casual solicitor for the Mabry Company, secured the application for this policy from 
plaintiff and Stewart placed it with defendant and superintended its issuance and de- 
livery. Stewart was not the agent of defendant, and, so far as appears, defendant 
had no knowledge of his employment. He was, therefore, without authority to bind 
defendant by any declarations he may have made to plaintiff as to the necessity, or 
not, of making proofs of loss. Waldman v. North Brit. & Merc. Ins. Co., 91 Ala. 
170, 8 So. 666, 244 Am. St. Rep. 883; Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 
384, 96 So. 250. 

The conversation with Mr. Jones, president of the Mabry Company, occurred on 
September 27, the sixtieth day after the fire. Plaintiff visited the Mabry Company’s 
office for the purpose of inquiring as to defendant’s failure to pay him the insurance 
money. Mr. Jones told him he understood the insurance company had enough evi- 
dence to show that plaintiff himself burned his house. Plaintiff asked him what was 
the best thing for him to do. Mr. Jones said it would be best not to stir them up 
and get them mad, and that if plaintiff burned it up he would know better than any 
one to say nothing; and the only thing he could say for him to do would be to write 
them a nice letter and ask them for it. Plaintiff asked him if an affidavit of any 
kind would be required, and he said, “No.” 

Plaintiff's witness, Moore, who was present during the conversation, testified 
that plaintiff said, “I am ready to sign any paper, Mr. Jones, to the fact that my 
house was burned up”; and Mr. Jones said, “It is not necessary to do that; write the 
people a letter, a nice letter, and tell them about your house being burned up and 
that you want your money.” 

The necessary implication from this conversation is that plaintiff's claim was 
understood to have been presented to the company, and that the question of its pay- 
ment had been under consideration. It does not appear that Jones knew that proper 
proof of loss had not been seasonably made by plaintiff. The subject of the conver- 
sation was the delay in the settlement and the company’s alleged evidence showing that 
plaintiff was the guilty author of the fire. The affidavit offered was to show merely 
that the house was burned and to induce and expedite payment. 

Our conclusion is that the time, circumstances, and substance of this conversation 
do not permit a reasonable inference that the Mabry Securities Company, through 
Jones, intended to waive or excuse the performance of plaintiff’s obligation to furnish 
to the company the proof of loss required by the policy, and that Jones’ statement 
that no affidavit was necessary, for the limited purpose under discussion, is not a 
basis for estoppel of the company with respect to such proof. It results that the 
trial court erred in rendering judgment for plaintiff under the evidence before it. 

[7] Replications 3 and 6, setting up the waiver and estoppel relied on, are sub- 
stantially defective in not alleging that defendant’s agent, Mabry Securities Company, 
was duly authorized in the premises, or that its acts and declarations in that behalf 
were within the scope of its agency. Hanover Fire Ins. Co. v. Wood, 209 Ala. 380, 
383, 96 So. 250. The facts alleged are not sufficient, per se, to show such authority, 
and the demurrers pointing out this defect should have been sustained. 

Let the judgment be reversed and the cause remanded for another trial. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 

On Rehearing. ; 

SoMERVILLE, J. [8] Appellant excepts to the statement in the opinion that the 
written commission of the Mabry Securities Company “is to be liberally construed.” 
This principle is stated in 1 Joyce on Insurante, §§ 425, 426, 440, where it was said 
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that “the tendency of courts of the present day is toward a liberal rather than a strict 
construction of an agent’s powers,” a text which was quoted with approval in Ga. 
Home Ins. Co. v. Allen, 128 Ala. 451, 460, 30 So. 537, it does not mean that an 
agent’s commission will be extended beyond its terms (Brantley v. So. Life Ins. Co., 
53 Ala. 554, 556), but only that when the terms are of doubtful import they will be 
construed in favor of the agent’s authority rather than against it. As said in 2 Corp. 
Jur. 559, § 201 (Agency): “That construction should be preferred if possible which 
would be most favorable to a third person dealing with the agent, and which would 
uphold the agent’s acts.” 

Our consideration of the applications for rehearing, made by both appellant and 
appellee, has not persuaded us that our conclusions, as stated, were wrong, and both 
applications will be overruled. 

Anderson, C. J., and Thomas and Bouldin, JJ., concur. 


SISKIN v. ALLIANCE INS. CO. OF PHILADELPHIA. SAME v. NETHER- 
LANDS FIRE & LIFE INS. CO; OF THE HAGUE, HOLLAND. 
SAME v. NIAGARA FIRE INS. CO. OF NEW YORK. (L. A. 7570.) 
(Supreme Court of California. Dec. 23, 1926. Rehearing Denied Jan. 17, 1927.) 


251 Pacific Reporter 922 
1. INSURANCE—FIRE POLICY WRITTEN BY INSURER’S AGENTS IS 

TO BE LIBERALLY CONSTRUED IN FAVOR OF INSURED (CIV. 

CODE, § 1654.) 

In view of Civ. Code § 1654, terms of fire policies written by agents of insurer 
are to be construed liberally in favor of insured and strictly against insurer, any am- 
biguity or uncertainty having been caused by insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—FIRE POLICY COVERING MERCHANDISE IN BUILD- 
ING AND ITS ADDITONS HELD TO COVER MERCHANDSE WHER- 
EVER SITUATED IN PLANT. 

Fire policy “on merchandise contained in or attached to two-story brick building 
and its additions adjoining and communicating,” certain address is intended to refer 
merely to location of merchandise at date of issuance of policies, and covers merchan- 
dise whever situated in insured’s plant in course of its progressive movement therein 
during process of manufacture. 

(For other cases, see Insurance, Dec. Dig. § 165.) 

In Bank. 

Appeals from Superior Court, Los Angeles County ; Charles Wellborn, Judge. 

Separate actions by Harry Siskin, doing business as the Angelus Furniture Man- 
ufacturing Company, against the Alliance Insurance Company of Philadelphia, against 
the Netherlands Fire & Life Insurance Company of The Hague, Holland, and 
against the Niagara Fire Insurance Company of New York, consolidated for trial. 
Judgments for plaintiff, and defendants appeal. Affirmed. 

Chickering & Gregory, of San Francisco, Gibson, Dunn & Crutcher and H. F. 
Prince, all of Los Angeles (E. H. Conley, of Los Angeles, of counsel), for appellants. 

Paul H. McPherrin and L. Frank Ottofy, both of Los Angeles, for respondent. 

Ricuarps, J. The three cases, the appeal in each of which is before this court 
for determination, were consolidated and tried together upon an agreed statement of 
facts and certain other forms of evidence presented at such trial. Each of these 
actions was brought by plaintiff doing business under the name of the Angelus Fur- 
niture Manufacturing Company for the recovery of a sum of money alleged to be 
due by the defendant in each case, according to the terms of an insurance policy and 
as the result of a fire which occurred in the plaintiff’s premises. The question pre- 
sented in each case involves an interpretation of the covering clause in each of these 
insurance policies. From the stipulated facts in the case and from the findings of 
the court based thereon it appears that the plaintiff, at the time of the issuance to 
him of each of said policies and for several years prior thereto, had been engaged 
in the business of manufacturing furniture in the premises wherein the stock of mer- 
chandise and material covered by each of said policies was located at the time of the 
issuance thereof and of the occurrence of the fire. The building wherein the plain- 
tiff’s said business was originally conducted was a two-story brick building situate 
in the city of Los Angeles, between Stanford avenue and Paloma street, and de- 
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scribed as Nos. 935-943 East Pico street. Some years, however, before the issuance 
of these insurance policies, the plaintiff had found that the increase in his business 
required the erection of an additional building, and he had accordingly caused the 
same to be erected immediately adjacent to the former structure and as a part thereof, 
to the extent that the west wall of the earlier building formed, to the height thereof, 
the east wall of the added structure, and that through said common wall large openings, 
supplied with metal doors, were so placed as to furnish such full and adequate means 
of intercommunication as the convenience or necessities of the increasing business of 
the plaintiff required. The various departments of the manufacturing plant were so 
located in different parts of his amplified building that the raw materials to be used 
in the process of manufacture would be located in the rear of the older unit and 
would pass therefrom during the progressive processes of manufacture through the 
various portions of the amplified structure until it was finally placed as a finished 
product in the storeroom thereof, from whence it passed out to the trade. 


For several years prior to the issuance of the policies here in question the plain- 
tiff had carried insurance upon the large stock of materials and merchandise which 
were thus in process of manufacture, and the defendant in each of these cases had’ 
been among the number of insurance companies with whom his insurance policies 
had been placed. On October 14, 1920, when the insurance policy which he had 
theretofore carried with the Alliance Insurance Company of Philadelphia was about 
to expire, the authorized agents of said insurance company applied to the plaintiff 
for a renewal of said policy, and as the result of interviews between the agents of 
said company and the plaintiff, the insurance policy which forms the basis of the 
action against said insurance company was issued and the agreed premium paid there- 
on. On April 28, 1920, a similar transaction occurred with relation to the insurance 
theretofore carried by the Niagara Fire Insurance Company of New York, and, as 
a result thereof, a similar policy was issued and the agreed premium paid thereon. 
On July 20, 1920, a like transaction occurred with relation to the insurance thereto- 
fore carried by the Netherlands Fire & Life Insurance Company of The Hague, 
Holland, and with the result that a like insurance policy was issued and the agreed 
premium paid thereon. Each of these insurance policies was in the standard form 
and in each of them the covering clause was substantially the same, reading as fol- 
lows: 

“On stock of merchandise and materials * * * [describing same] all while 
contained in or attached to the two-story brick building and its additions, adjoining 
and communicating, situate Nos. 931-937, 929-933 rear East Pico street.” 


It is conceded that the stock of merchandise described in each of these policies 
was destroyed or damaged by the fire which occurred subsequently, on March 18, 
1921, within the plaintiff's above-described premises; and it is also conceded that 
the loss and damage resulting to plaintiff from said fire was duly ascertained and 
agreed upon between the parties, as set forth in the agreed statement of facts; thus 
leaving as the only matter for determination the respective proportions of said loss 
to be borne by each of said insurance corporations, depending upon the interpretation 
to be placed upon the aforesaid covering clause in each of said policies. It was as- 
sumed by the respective parties to each of these actions upon the trial and also 
upon appeal that the terms of said covering clause are ambiguous, and hence are to 
be aided as to the interpretation thereof by the circumstances attending the issuance 
of said policies. Accordingly, upon the trial of said action, certain affidavits, which 
had theretofore been made by the persons who had acted as the agents of each of 
said insurers in the interviews with said plaintiff preparatory to the issuance of said 
policies and in the preparation and issuance thereof pursuant to such interviews, were 
offered in evidence under the stipulation of the parties that they were to be consid- 
ered as having the same effect as though the affiants had been present and testified 
to the facts therein stated. Upon the trial of said consolidated actions, as well as 
upon this appeal, the sole question which was and is presented for determination is 
as to whether the aforesaid covering clause in each of said policies amounted to 
blanket insurance upon the stock of merchandise described therein wherever situate 
in the premises of plaintiff at the time of the destruction thereof in said fire, or 
whether the said coverage was limited to the unit or section of said building desig- 
nated as the rear thereof and to the portion of the stock of merchandise situate there- 
in at the date of the fire. 


[1] Before entering upon a consideration of the precise terms of the covering 
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clause in each of said policies, certain principles of interpretation applicable to con- 
tracts of the character of those sued upon herein should be adverted to. It is a 
conceded fact herein that the insurance brokers or agents who conducted the prelim- 
inary interviews with the plaintiff herein, prior to the issuance of each of said poli- 
cies, were the duly authorized agents of the respective insurance companies repre- 
sented by each of them in said interviews, and that they were in no degree agents 
or representatives of the plaintiff in the procurement and issuance of said policies or 
in thé preparation or inclusion therein of the terms of the covering clause in each 
which is presented for interpretation upon these appeals. This being so, it is a 
well-settled rule of interpretation that the terms of said clause in said policies are 
to be construed liberally in favor of the insured and strictly against the insurer, and 
this by reason of the fact that whatever ambiguity or uncertainty exists therein has 
been caused by the insurer. Mah See v. North Am. Acc. Ins. Co., 190 Cal. 424, 213 
P. 42, 26 A. L. R. 123; Maryland Casualty Co. v. Industrial Acc. Com., 178 Cal. 
494, 173 P. 993; Greer-Robbins Co. v. Insurance Co., 47 Cal. App. 63, 190 P. 187; 
Civ. Code, § 1654; 26 Corpus Juris, pp. 74, 75, and cases cited; AXtna Ins. Co. v. Sac- 
ramento Stockton S. S. Co. (C. C. A.) 273 F. 58. 


Applying the foregoing principle to the facts of these cases as embodied in the 
agreed statement of facts presented at the trial thereof, and considering the same 
without reference to the affidavits above referred to as having been also read in evi- 
dence at said trial, we are unable to distinguish the facts of these cases from those 
presented and considered by the District Court of Appeal in the case of Greer-Robe 
bins Co. v. Insurance Company, supra, wherein that court was called upon to inter- 
pret the provisions of an insurance policy substantially the same as those embraced 
in the coverage clauses of the three insurance policies here under review. The pre- 
cise question presented in that case was whether goods, materials and merchandise 
which were located in a rear room of the plaintiff’s building at the time of the issu- 
ance of the insurance policy thereon remained covered by such insurance when re- 
moved therefrom to other portions of the plaintiff’s building wherein they were lo- 
cated at the time of the occurrence of the fire. The insurance policy in that case 
referred to the property insured thereby as situate “in the rear” of plaintiff’s building 
and purported to insure the same while contained in said building “and its additions” ; 
and it was therein held in accordance with the rule of interpretation above set forth 
that, by use of the term “in the rear,” the intent of the framers of the policy was 
merely to refer to the location of said property in said plaintiff’s building at the 
date of the placing of the insurance thereon, and that the removal of said property 
to other portions of said building “and its addition” did not operate to take the same 
out of the insurance provisions of the policy. 


[2] Approving the rule of interpretation therein declared, we are constrained 
to hold that, by the use of the word “rear,” or of the clause “in the rear,” in each of 
the policies here under review, it was the intention of the framers thereof to refer 
merely to the location of the stock of merchandise to be covered by such insurance 
at the date of the issuance of the policies of insurance thereon, and that by the use of 
the term “additions adjoining and communicating,” in each of said policies, the 
framers thereof intended that the coverage clauses therein should apply to said stock 
of merchandise wherever situate in the plaintiff’s plant in the course of its progres- 
sive movement therein during the processes of manufacture. 


It is, however, contended by the appellants herein that the foregoing interpreta- 
tion of these policies has been rendered impossible of application by virtue of what 
appears in the affidavits of the insurance brokers or agents of said defendants having 
relation to their preliminary interviews with the plaintiff prior to the drafting of 
said policies and to the form thereof and of the coverage clause placed therein as the 
result of such interviews. These affidavits disclose substantially the following facts; 
namely, that the plaintiff had for several years prior thereto carried blanket insur- 
ance upon the stock of merchandies in his plant and had placed the same through 
these brokers and agents of said respective defendants; that, upon the ‘occasion of 
said interviews held prior to the issuance of these policies, the plaintiff had been 
informed by the defendants’ representatives, who were each thoroughly familiar 
with the plaintiffs place of business and with the character and nature of his manu- 
facturing activities conducted therein, that the board of fire underwriters of Los 
Angeles had recently notified their respective companies not to issue policies of in- 
surance in blanket form unless the insured would submit to and accept the insertion 
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of a 90 per cent. coinsurance clause in the policy; that the plaintiff expressed himself 
as opposed to the coinsurance clause plan, and that, upon his expressing such opposi- 
tion, the agents of these respective insurance companies, being desirous of continuing 
to write insurance for said plaintiff, undertook to.so write such insurance as to give 
the plaintiff the benefit of blanket insurance upon his said stock of merchandise, with- 
out appearing expressly so to do, in the form of the policies to be issued to him, and 
without the requirement of coinsurance; and that, in accordance with this under- 
standing and with such purpose in view, these authorized agents of these respective 
defendants prepared and inserted in said policies their aforesaid coverage clauses, in- 
tending the same to have the effect of insuring the plaintiff’s stock of merchandise 
not only while the same was located “in the rear” of his said plant, but wherever 
the same was to be placed in the “additions adjoining and communicating therewith,” 
during the course of manufacture; and that in accordance with such understanding, 
purpose and intent the coverage clause in each of said policies was inserted therein 
with the approval not only of the insurance corporations issuing the same, but 
also of the board of fire underwriters. 

The effect of the foregoing statements on the part of the defendants’ representa- 
tives is, in our opinion, precisely the opposite of that for which the appellants here- 
in contend with relation to the interpretation to be placed upon the coverage clauses 
of said policies and which were so inserted therein not only after a thorough under- 
standing upon their part as to what sort of insurance the plaintiff desired, but also 
after their express admissions that these policies were so prepared with a view 
to conforming to the plaintiff’s said desire. If’anything further were needed to jus- 
tify the interpretation which the trial court placed upon the coverage clause in each 
of said policies in awarding the plaintiff the full relief sought, such justification was 
supplied by the evidence of the defendants’ agents and representatives as above set 
forth. We are therefore of the opinion that the trial court acted correctly in so in- 
terpreting said policies as to award the plaintiff the full recovery sought thereon. 

The judgment in each of said cases is affirmed. 

We concur: Waste, C. J.; Shenk, J.; Curtis, J.; Seawell, J.; Sullivan, J. 


NEIMAN v. CITY OF NEW YORK INS. CO. 
(No. 37683.) 
(Supreme Court of Iowa. Jan. 11, 1927.) 
211 Northwestern Reporter 710 
1. INSURANCE—LOCAL INSURANCE AGENTS HELD AUTHORIZED TO 

WAIVE PROVISIONS OF FIRE POLICY AS TO EFFECT OF CHANGE 

OF TITLE OR ASSIGNMENT OF POLICY (CODE 1924, § 9004.) 

Local insurance agents, who were required to sign fire policy, collected pre- 
miums, and executed and attached coinsurance rider, to policy, held authorized to 
waive provisions of policy as to effect of transfers of title to insured property and 
assignment of policy, in view of Code 1924, § 9004. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE—INSURER, DEMANDING AND ACCEPTING, OR FAIL- 
ING TO RETURN, PREMIUMS, CANNOT CLAIM INVALIDITY OF 
POLICY BECAUSE OF TRANSFERS OF PROPERTY OF WHICH IT 
HAD NOTICE (CODE 1924, § 8960.) 

Insurer, by accepting payment of part of premium, and demanding payment of 
balance, or failing to return unearned portion of what had been paid, after knowledge 
of previous transfers of title to insured property, held-to have waived right to insist 
on invalidity of policy because of such transfers, where policy contained provision for 
cancellation, as provided by Code 1924, § 8960. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE—INSURER IS BOUND BY AGENT’S KNOWLEDGE OF 
INSURED PROPERTY. 

Insurance company held bound by agent’s knowledge with respect to insured 
property. 

(For other cases see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE—INSURER MAY WAIVE POLICY PROVISION THAT 
CHANGE OF OWNERSHIP OF INS'TRED PROPERTY WILL DEFEAT 
RIGHTS OF INSURED. 

Though, by terms of policy, it is provided that change of ownership of insured 
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property will defeat rights of insured or assignee of policy, insurer may consent to 

carry risk, notwithstanding change of title. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

5. INSURANCE—FORFEITURE OF POLICY IS WAIVED, WHERE IN- 
SURER, WITH NOTICE OF FACTS, TREATS IT AS BINDING. 
Where, with knowledge of facts constituting forfeiture of policy, insurer contin- 

ues to treat contract as of binding force, and induces insured to act in that belief, 

forfeiture is waived. 

(For other cases, see Insurance, Dec. Dig. § 388[1].) 


6. INSURANCE—DEMAND FOR PAST-DUE PREMIUM WAIVES PROVI- 
SION MAKING INSURER NOT LIABLE FOR LOSS OCCURRING 
WHILE ANY PART OF PREMIUM WAS DUE AND UNPAID. 
Unconditional demand for past-due premium waives provision of policy that in- 

surer should not be liable for loss occurring while any part of premium was past due 

and unpaid. 
(For other cases, see Insurance, Dec. Dig. § 392[2].) 


7. INSURANCE—COINSURANCE RIDER, REQUIRING INSURED TO 
MAINTAIN CERTAIN INSURANCE ON PROPERTY, HELD VOID, 
WHERE NEITHER IT NOR REQUEST WAS SIGNED BY INSURED 
(CODE 1924, §§ 8991, 8992, 8994, AND §8990, AS AMENDED BY ACTS 
41ST GEN. ASSEM. C. 169.) 

Coinsurance rider, providing that insured shall maintain insurance on insured 
property to extent of 90 per cent. of cash value at time of loss, held void, where 
neither it nor request therefor was signed by insured, in view of Code 1924, §§ 8891, 
8992, 8994, and § 8990, as amended by Acts 4lst Gen. Assem. c. 169. 

(For other cases see Insurance, Dec. Dig. § 501.) 


Appeal from District Court, Polk County; John Fletcher, Judge. 

Action at law to recover upon a policy of fire insurance for the loss by fire of 
the property insured. At the close of the evidence, the court overruled a motion of 
the defendant for a directed verdict in its favor, and sustained in part a like motion 
of the plaintiff. Defendant appeals from the judgment against it, and the plaintiff 
appeals from the order overruling its motion for judgment for the full amount of 
the policy notwithstanding the verdict. Affirmed on defendant’s appeal. Reversed on 
plaintiff’s appeal. 

Wilson & Shaw and Tom K. Murrow, all of Des Moines, for appellant. 

Stipp, Perry, Bannister & Starzinger, of Des Moines, for appellee. 

VERMILLION, J. The defendant first perfected its appeal, and is designated as 
the appellant. , 

The facts are not in dispute. The appellant introduced no testimony. The pol- 
icy was issued to one Danenbaum covering certain equipment and merchandise ip a 
bakery. Thereafter, the business conducted by Danenbaum was consolidated with 
that of another concern, and title to the insured property was transferred to the Elec- 
tric Bakery Company, a corporation. Following this, the property of the Electric 
Bakery Company, including that covered by the policy, was transferred to the ap- 
pellee as trustee for creditors. At the time of the loss there had been no written 
assignment of the policy by either Danenbaum or the Electric Bakery Company, and 
no written consent of the insurance company to an assignment of the policy or to 
either of the transfers of the property. 

The policy provides that it shall be void, unless otherwise provided by agreement 
of the company, if any change, other than by the death of the insured, shall take 
place in the title of the subject of insurance, or if the policy be assigned before loss. 

The appellant pleaded the invalidity of the policy under the foregoing provisions, 
while appellee pleaded that the company, with knowledge of the transfers, waived the 
provisions of the policy in this respect, and was estopped to rely thereon. Upon the 
issues so framed, the court, at the close of the evidence, overruled a motion of the 
defendant for a directed verdict, and sustained that of the plaintiff. The appeal of 
the defendant challenges these rulings. 

The facts relied upon as an estoppel or waiver, briefly stated, are these: The 
policy was issued and countersigned by J. Gottlieb & Son as agents. At the time of 
the transfer of the property to the Electric Bakery Company, Danenbaum informed 
S. Gottlieb, a member of the firm of J. Gottlieb & Son, of a change of location of 
the property and of the transfer of the title, and requested the necessary changes in 
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the policy, which Gottlieb said would be made. The agents did at that time attach 
to the policy written permission for the removal of the property to the new loca- 
tion, but no written consent to the transfer of title. S. Gottlieb’s attention was called 
to this, and he again said he would attend to it, but did not do so. Thereafter he 
presented at the place of business of the Electric Bakery Company a statement of 
account against Danenbaum, for insurance premiums, which included the premium 
for the policy in question, and received a check of the Electric Bakery Company ‘in 
payment of the balance due, as shown by the totals of the statement. A few months 
thereafter the Electric Bakery Company became involved in financial difficulties, and 
the operation of its business was taken over by a committee of creditors. Written 
notice of this action was given to Gottlieb & Son. A short time later the bakery 
company executed a trust deed conveying its property, including that covered by the 
policy in question, to the appellee as trustee for its creditors. 

There was a mistake in addition on the credit side of the statement of insurance 
premiums presented by S. Gottlieb to Danenbaum, and which had been paid, ac- 
- cording to its stated balance, by the check of the Electric Bakery Company, and the 

amount of the check did not, in fact, equal the amount then actually due Gottlieb & 
Son for insurance premiums. After the execution of the trust deed to appellee, J. 
Gottlieb & Son wrote to Danenbaum: 
“Would you be so ‘kind as to send us your check for $47.52 in order that we 
may balance your insurance account which you owe at this time on our books.” 

In reply, appellee wrote the agents as follows: 

“Your letter of August 9th addressed to Mr. Ed Danenbaum has been cstiined 
to me, and I would appreciate your informing me as to what the insurance policy 
in question covers, as I am trustee for the Electric Bakery Company.” 

The original of this letter was not produced, and the typewritten carbon copy 
introduced in evidence did not contain the signature of appellee, but at the usual place 
for a signature appeared the typewriten words: “Adjustment Bureau,” with a space 
for signature followed by the abbreviation, “Mgr.” Appellee testified, however, that 
he wrote and mailed the letter. On the following day, Gottlieb & Son wrote the Des 
Moines Credit Men’s Association, of which appellee was secretary, saying: 

“We have referred your letter to the Southern Surety Company, and they in turn 
will take this matter up with you.” 

A letter from the Southern Surety Company, addressed to the Des Moines Credit 
Men’s Association “Attention Mr. John E. Neiman, Mgr.,” shows that the matter of 
Te of the balance due on the account had been referred to it by Gottlieb 

on. 

[1] I. Some question is raised by the appellant as to the authority of J. Gott- 
lieb & Son as agents of the insurance company to waive the provisions of the policy 
be respect to the change of title of the insured property and the assignment of the 
policy. 

The policy provided it should not be valid until countersigned by the insurer’s 
duly authorized agent at Des Moines. It was duly countersigned by J. Gottlieb & 
Son as agent, and issued by that firm, and the premium, so far as paid, was collected 
by that firm. The validity of the policy as so issued is not questioned. J. Gottlieb & 
Son, as agent, executed a coinsurance rider attached to the policy, upon which appel- 
lant relies, and also the removal permit, which is not questioned. We think the au- 
thority of the agent to waive the provisions in question is shown. Code, § 9004. 

In McDonald v. Assurance Society, 185 Iowa, 1008, 169 N. W. 352, we said: 

“The authority of agents, so far as the public with whom they deal is concerned, 
is controlled not so much by the terms of their employment, or even by the terms 
of the policies which they procure for applicants, as by the things which the principal 
permits them to do, and by the nature’ and extent of the business for which they are 
employed, and permitted to carry on.’ 

See, also, Johnson v. Ins. Co., 184 Iowa, 630, 168 N. W. 264; Acid Mfg. Co. v. 
Ins. Co., 126 Iowa, 225, 101 N. W. 749. 

(Z) TT ha beyond question, upon the record, that, at the time J. Gottlieb & 
Son received payment of the apparent and claimed balance of the account for insur- 
ance premiums, the member of that firm who transacted the business in connection 
with the policy had knowledge of the transfer of the insured property to the Electric 
Bakery Company. And, while the evidence is not quite so conclusive, we are of the 
opinion that it is also shown that the agents had knowledge of the title of appellee as 
trustee at the time it thereafter made a demand for the true balance of the account. 
In response to its demand upon Danenbaum for payment, it was advised that appel- 
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lee was trustee for the bakery company, and in reply wrote the association of which 
appellee was secretary that the matter was referred to the Southern Surety Company 
who would take it up. 

In this connection it is contended by appellant that the amount then unpaid on 
the account of Gottlieb & Son was due the Southern Surety Company. But, if the 
whole amount then demanded belonged to the surety company, it must follow that 
the whole of the premium on the policy in question had been paid by the check of the 
bakery company, and the appellant is in the position of claiming a forfeiture of the 
policy because of facts of which its agent had knowledge without returning, or offer- 
ing to return, any part of the premium received. 

The policy contained the usual provision for its cancellation by the insurer (see 
Code, § 8960), and provided that, when so canceled, the unearned premium should 
be returned; the company only retaining the pro rata premium. The policy covered 
the year beginning December 22, 1923. The transfer of the property to appellee as 
trustee was made July 21, 1924. The correspondence between appellee and Gottlieb 
& Son was in August, 1924. If all the premium had been paid, it is apparent that 
at the time appellant’s agent learned of the transfer to appellee a portion of it 
was unearned. 

[3] That the insurance company was bound by whatever knowledge with respect 
to the property insured was possessed by its agent is well settled. Stone v. Ins. Co., 
68 Iowa, 737, 28 N. W. 47, 56 Am. Rep. 870; Hagan v. Ins. Co., 81 Iowa, 321, 46 
N. W. 1114, 25 Am. St. Rep. 493; De Bolt v. Ins. Co., 181 Iowa, 671, 165 N. W. 55; 
Padrnos v. Ins. Co., 142 Iowa, 199, 119 N. W. 133; Wilson v. Ins. Co., 143 Iowa, 
458, 122 N. W. 157. 

{4, 5] It is also well settled that, although by the terms of the policy it is pro- 
vided that a change of ownership of the insured property will defeat the rights of 
the insured or an assignee of the policy, the insurer may consent to carry the risk, 
notwithstanding the change of title, and when, with knowledge of the fact that the 
title to the property has changed, it receives the premium stipulated for in the policy, 
it thereby elects to continue the policy with whatever moral hazard may attach to the 
change of ownership; and this is true, although there is no written assignment of the 
policy. State Central Savings Bank v. Ins. Co., 184 Iowa, 290, 168 N. W. 201; Bechly 
v. Ins. Co., 195 Iowa, 177, 191, N. W. 980; De Bolt v. Ins. Co., supra; Padrnos v. 
Ins. Co., supra. And if, with knowledge of the facts constituting a forfeiture of the 
policy, the insurer continues to treat the contract as of binding force, and induces the 
insured to act in that belief, the forfeiture is waived. Hollis v. Ins. Co., 65 Iowa, 
454, 21 N. W. 774; Bloom v. Ins. Co., 94 Iowa, 359, 62 N. W. 810; Glasscock v. Ins. 
Co., 125 Iowa, 170, 100 N. W. 503; Medearis v. Ins. Co., 104 Iowa, 88, 73 N. W. 495, 
65 Am: St. Rep. 428. 

It is the almost universal holding of the courts generally that, where an insur- 
ance company knows of a transfer of the insured property, or of other facts which, 
according to the terms of the policy, would, without its consent thereto, render the 
policy void, but does not cancel or attempt to cancel the policy, and retains the pre- 
mium paid by the insured, and treats the contract as valid, it waives any forfeiture of 
the policy based thereon. Kashaskia Live Stock Ins. Co. v. Harvey Bros., 93 Okl. 
107, 219 P. 672; Security Ins. Co. v. Cook, 99 Okl. 275, 227 P. 402; Reimold v. Ins. 
Co., 162 Mich. 69, 127 N. W. 17; Baughman v. Ins. Co., 163 Minn. 300, 204 N. W. 
321; Yusko v. Ins. Co., 39 N. D. 66, 166 N. W. 539; Martin v. Ins. Co., 39 N. D. 
66, 166 N. W. 539; Hamilton v. Ins. Co. (Tex. Civ. Ann.) 177 S. W. 173; National 
L. S. Ins. Co. v. Owens, 63 Ind. App. 70, 113 N. E. 1024; Twin City Fre Ins Co. v. 
Bank (C. C. A.) 261 F. 470; St. Paul F. & M. Ins. Co. v. Ruddy (C C. A.) 299 
F. 19. 

[6] It is held that an unconditional demand for past-due premium waives a 
provision of the policy that the insurer should not be liable for a loss occurring while 
any part of the premium was past due and unpaid. Limerick v. Ins. Co., 150 Ky. 
827, 150 S. W. 978, 44 L. R. A. (N. S.) 371; Security L. & A. Co. v. Underwood 
(Tex. Civ. App.) 150 S. W. 293. See, also, 26 Corpus Juris, 323, 325. 

Whether it be considered that, with knowledge through its agent, of the transfer 
to appellee, the appellant demanded the payment of an unpaid portion of the total 
premium, or retained the premium previously paid in full, the effect would be the 
same. It thereby treated the policy as a binding and valid contract. 

It is clear, under the doctrine of the authorities cited and the undisputed facts, 
that the appellant, by accepting payment of a portion of the premium and demanding 
payment of the balance, or failing to return the unearned portion of what had been 
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paid, with knowledge of previous transfers of the title, recognized the validity of the 
coon and must be held to have waived the right to now insist on its invalidity 
because of such transfers. 

[7] III. The only question presented on the appeal of the plaintiff is as to the 
validity of the coinsurance rider, attached to the policy. There was no question but 
that plaintiff, if entitled to recover at all, was entitled to the full amount of the insur- 
ance under the policy, save as his right was affected by the coinsurance rider, if valid. 
It was stipulated by the parties on the trial that, if the plaintiff was entitled to re- 
cover, and the coinsurance clause was valid, the amount of his recovery should be 
diminished by the sum of $150. The directed verdict was for the face of the policy 
so diminished. The plaintiff's motion for judgment of the full amount of the insur- 
ance notwithstanding the verdict raised the question of the validity of the coinsurance 
rider. 

Section 8990 of the Code, as amended by chapter 169, Acts of the Ponty first 
General Assembly, declares that any provision of a policy of fire insurance providing 
that the insured shall maintain insurance on the property covered to any extent, or 
be an insurer of the property insured, or shall bear any portion of the loss on the 
property, shall be invalid. 

Section $991 provides that, on the written request of the insured, a rider provid- 
ing for coinsurance may be attached to and become a part of the policy, except it 
shall not apply to dwellings or farm property. Section 8992 requires, among other 
things, that the request for coinsurance shall be signed by the insured, and a 
copy left with him. Section 8994 requires that the coinsurance rider shall be signed by 
both the agent and the insured. 

There is attached to the policy in question a coinsurance rider providing that the 
insured shall maintain insurance on the property insured to the extent of 90 per cent. 
of its actual cash value at the time of loss, and that, failing to do so, the insured 
shall be a coinsurer to the extent of such a deficit. There is also attached to the pol- 
icy a form of request for such a coinsurance rider. Neither the request nor the 
rider is signed by the insured. The question is fully and explicitly covered by the 
statute, and the statute is mandatory. The coinsurance rider attached to the policy 
did not conform to the requirements of the statute, and is void. The plaintiff was 
entitled to judgment for the full amount of the policy with interest. 

It follows that the cause is on the defendant’s appeal affirmed, and on the plain- 
tiff’s appeal reversed. Affirmed on defendant’s appeal. Reversed on plaintiff's appeal. 

Evans, C. J., and Stevens, Faville, and De Graff, JJ., concur. 


L. TERRY & H. ROSENBERG v. AMERICAN INS. CO. (No. 35904.) 
ag oot Court of Iowa. Jan. 18, 1927.) 
211 Northwestern Reporter, 716. 
ze INSURANCE—KNOWLEDGE ACQUIRED BY INDEPENDENT AD- 
JUSTER EMPLOYED BY INSURER WAS KNOWLEDGE OF INSURER. 
Where insurance solicitor had exceeded authority and consented to assignment of 
policy without insurer's knowledge, knowledge of independent adjuster, employed by 
insurer, of such assignment after loss, was knowledge of insurer whether it had 
actual knowledge or not. 


(For other cases, see Insurance, Dec. Dig. § 95.) 


3. INSURANCE—INSURER DESIRING TO ESCAPE LIABILITY FOR UN- 
AUTHORIZED ACT OF ITS AGENT WAS BOUND TO DISAVOW 
SUCH ACT PROMPTLY AFTER KNOWING OF IT. 

Where insurance solicitor had exceeded his authority by consenting to assignment 
of policy, insurer, desiring to escape liability for such act, was bound to disavow his 
act promptly after it came to its knowledge. 

(For other cases see Insurance, Dec. Dig., § 93.) 


4. INSURANCE—FACTS HELD TO SHOW THAT INSURER HAD RATI- 
FIED INSURANCE SOLICITOR’S CONSENT TO ASSIGNMENT OF 
POLICY IN EXCESS OF AUTHORITY. 

In action by assignee on fire insurance policy, facts held to show that insurer had 
ratified act of insurance solicitor who exceeded authority by consenting to assignment 
of policy. 

(For other cases see Insurance, Dec. Dig., § 94.) 
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7. INSURANCE—RATIFICATION OF AGENT’S UNAUTHORIZED ACT 
AFTER LOSS, UNDER FIRE INSURANCE POLICY, WAS VALID. 
Where insurance solicitor had consented to assignment of fire insurance policy 

without authority, insurer’s ratification of his act after fire occurred was valid. 
(For other cases see Insurance, Dec. Dig., § 94.) 


8 INSURANCE—WHERE INSURER, HAVING KNOWLEDGE OF AS- 
SIGNMENT, RECOGNIZED CONTRACT IN EFFECT, AND INVITED 
PROOFS OF LOSS AFTER FIRE, IT WAS ESTOPPED TO CLAIM 
THAT ASSIGNMENT VOIDED POLICY. 

Where insurer, with knowledge of assignment after fire, recognized insurance 
contract to be in effect, invited proofs of loss, and gave as only reason for not paying 
that policy was in name of assignor, and that it did not have policy with assignees’ 
names if its files, it was estopped, after suit was brought, from setting up as defense 
that assignment voided policy because its agent exceeded authority in consenting to 
assignment. 

(For other cases see Insurance, Dec. Dig., § 396[1].) 


Appeal from District Court, Allamakee County; W. J. Springer, Judge. 

Action by assignee to recover upon a fire insurance policy. Verdict and judgment 
for plaintiff. Defendant appeals. Affirmed. 

For former opinion, see 203 N. W. 17. 

Sampson & Dillon, of Des Moines, and G. B. Richter, of Waukon, for appellant. 

W. S. Hart, of Waukon, for appellee. 

Mor.inG, J. This case is before us on rehearing granted in order that the court 
might receive additional argument and give further consideration to the question 
whether the case should have been submitted to the jury. 

[1] The main question is whether the purported consent of the defendant to an 
assignment of the policy before loss indorsed upon the policy by defendant’s agent 
is binding on defendant. The policy covered a stock of merchandise and fixtures, 
and was issued to the then owner, Fett. Fett sold out to plaintiffs, and assigned the 
policy to them October 1, 1918. Land was defendant’s local agent. Land, under 
date of October 1, 1918, indorsed upon the policy and signed as agent defendant’s 
purported consent to the assignment. in proper form. Defendant’s contention is that 
Land was only a soliciting agent, and exceeded his authority in giving the consent. 
Plaintiffs pleaded the consent as having been made and approved by defendant, and 
pleaded also waiver and estoppel. The allegation that the. act was performed by the 
defendant is supported by proof that it was performed through an agent and the act 
of the agent ratified. McColl v. Jordan, 200 Iowa, 961, 205 N. W. 838; Long v. 
Osborn, 91 Iowa, 160, 59 N. W. 14. We assume for the purpose of the appeal that 
Land was only a soliciting agent, and that merely as such he had no authority to con- 
sent to the assignment. He was, however, the local agent of the defendant, and the 
policy was issued through him. A loss occurred October 7, 1918. The same date 
Land notified defendant’s general agent thereof, and asked him to send an adjuster. 
We will for convenience speak of the transactions had with the general agent as 
having been with defendant, as no question arises concerning his authority. On Oc- 
tober 11, 1918, defendant referred the loss to Carl Miller, an independent adjuster. 
Miller proceeded to make a personal inspection and investigation, in the course of 
which he was shown the assignment and the indorsement of consent. On October 
20, 1918, Miller made a written report to the defendant. In this report the plaintiffs 
were named as those with whom the negotiations for adjustment were being carried 
on, and who said that the companies would have to settle with their attorney, but in it 
the assignment and consent were not mentioned; Miller assuming evidently that de- 
fendant knew about them. The defendant’s claim is that it did not then have such 
Pg On October 23, 1918, Mr. Hart, attorney for the plaintiffs, wrote de- 
endant : 

“Messrs. L. Terry and H. Rosenberg have employed me to take charge of claim 
against you under your policy No. 94678, bearing date March 4, 1918, issued by and 
through Luana, Iowa, agency, by Mr. W. F. Land, agent to R. W. Fett, and by R. W. 
Fett transferred with sale of property to Messrs. Terry & Rosenberg, and under 
which a fire loss was recently sustained. . . . The amount tendered in payment 
of damage sustained was so insignificant and out of proportion with loss actually sus- 
tained that Messrs. Terry & Rosenberg could not accept same. They have now turned 
the policy over to me, with instructions to . . . take the necessary steps to enforce 





Fire] Terry L. & H. Rosenberg v. American Ins. Co. 641 


payment. . . . Will you give this matter your earliest practicable attention,” etc. 

[2, 3] It will be noted at this point that the adjuster employed by the defendant to 
give atfention to this particular loss knew of the assignment of the policy and of the 
giving in form of defendant’s consent thereto by defendant’s agent. Defendant also 
through its general agent knew from Mr. Hart’s letter that the insured had sold the 
insured property to plaintiffs, and transferred the policy with the property to them, 
and that it was because thereof that the plaintiffs were claiming the insurance. The 
knowledge thus acquired by the adjuster was the knowledge of the defendant. Hem- 
mings v. Home Mut. Ins. Ass’n, 199 Iowa, 1311, 203 N. W. 818, and cases cited; 
Allen et al. v. Phoenix Assur. Co., 14 Idaho, 28, 95 P. 829; Western Reciprocal *Under- 
writers’ Exchange v. Coon, 38 Okl. 453, 134 P. 22; Corson v. Anchor M. F. Ins. 
Co., 113 Iowa, 641, 85 N. W. 806. In its further dealings with the plaintiffs or their 
attorneys, the defendant was chargeable with the knowledge of Miller and of the 
general agent whether those representatives knew of each other’s knowledge or not. 
Smeesters v. New Denmark Mutual Home Fire Ins. Co., 177 Wis. 41, 187 N. W. 986. 
It must be remembered also that Land was the defendant’s agent, and acting as such 
in consenting to the assignment. The case is not that of one acting voluntarily, or an 
intruder acting wholly without authority, but that of an agent, who, while acting 
for his principal, is claimed by his principal to have exceeded his authority. The de- 
fendant, charged as it was with knowledge of the sale of the insured property and of 
the assignment to the plaintiffs and the consent given by its agent, and of the fact 
that the assignee through such assignment and consent was claiming the rights of 
owner and of insured in the property and the loss sustained, and charged with knowl- 
edge that its agent had given the consent, and that in doing so he had exceeded his 
authority (if such was the fact), was put to its election whether to confirm or re- 
pudiate its agent’s act. The defendant would not be permitted to play fast and loose 
with the plaintiffs, to blow hot and cold, to recognize the assignment and the policy 
as being in force, induce the plaintiffs to act accordingly and later repudiate the 
act of the agent. If the defendant desired to escape liability for the act of its agent, 
it was bound to disavow such act promptly after it came to its knowledge. Failure 
to do so would operate as a ratification. Argus v. Ware & Leland, 155 Iowa, 583, 
136 N. W. 774; Story County Trust & Savings Bank v. Youtz, 199 Iowa, 444, 447, 
200 N. W. 700; Windahl v. Vanderwilt, 200 Iowa, 816, 823, 203 N. W. 252. In this 
— under date of October 28, 1918, the defendant replied to Mr. Hart’s letter 
as follows: 

“This acknowledges receipt your letter of the 23d relative to claim, loss, and dam- 
age to the property described under policy No. 94678, R. W. Feft, and in reply beg 
to say that you will find*the policy in question provides the manner and form in which 
any claim for damage should be made, and if there is any loss and damage claimed 
or sustained to the property for which claim is made, then such claim should be pre- 
sented in accordance and with the terms and conditions of the policy.” 

This letter is a plain recognition of the policy as still in force, and an invitation 
for the presentment of claim; that is, proofs of loss in accordance with its terms. 
The defendant did not in any communication with plaintiffs, or their attorneys, disavow 
the consent or deny Land’s authority or question the continued existence of the policy. 
It appears from the record that the point of disagreement between the adjusters for 
the defendant and the other insurance companies on the one hand and the plaintiffs 
on the other was the amount of the loss, and it appears from the correspondence be- 
tween defendant and its adjuster that absence of authority in Land to consent to the 
assignment was, as between them (not, however, communicated to plaintiffs), to be 
made use of only in the event that plaintiffs would not make what defendant would 
regard as a reasonable settlement. In the course of this corresponderice, and under 
date of November 7, 1918, Miller informed defendant specifically of the assignment 
and consent. On November 9, 1918, defendant wrote the adjuster : 

“You understand that this agent at Luana is a mere soliciting agent. * * * I 
don’t believe his acknowledgment to an assignment would be good, but, as stated, if 
he made the acknowledgment, we would be willing to recognize it if the assured 
comes off his high horse and will recognize the loss in proper frame of mind. I am 
willing to leave it to you.” 

A number of letters between plaintiffs’ attorney-and the defendant followed, in 
none of which was there any question or repudiation of Land’s consent to the assign- 
ment On December 4, 1918, plaintiffs furnished to defendant proofs of loss. During 
this period the negotiations between the companies and plaintiffs appear to have been 
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limited to a discussion of the question whether one of the adjusters represented de- 
fendant, and the amount of the loss. In the course of this correspondence defendant, 
in a letter to Mr. Hart, denied that one Allen was authorized to represent it. Ina 
letter dated December 9, 1918, by defendant to Miller it says: 

“Our suggestion therefore was to say nothing about our policy whatever and to 
take no action. * * * We will hold in abeyance the alleged notice of loss and al- 
leged proof of loss that has been submitted by Terry & Rosenberg, and we shall reply 
to it in effect that our policy is in the name of R. W. Fett, and there was no assign- 
ment. gf cthaps this may ultimately raise the question of the validity of the policy. 
‘moe 

|4-6] On December 10, 1918, Mr. Hart inquired of defendant whether Miller rep- 
resented it. On December 31, 1918, defendant wrote a letter to plaintiffs as follows: 

“A document dated Waukon, Iowa, December 4, 1918, and signed ‘L. Terry and 
H. Rosenberg by L. Terry,’ was received at this office, and which document, as we 
take, alleges of a certain fire loss and damage to the property described under ‘policy 
No. 94678 of the American Insurance Company of Newark, New Jersey,’ and in 
reply of acknowledgment of receipt by us of said document, we take the liberty of 
advising that we do not appear, according to’ the records of this office, to have any 
policy of insurance of such number in said names; that the only policy we have of 
said number, 94678, of the Luana, Iowa, agency, is the name of R. W. Fett, of which 
you will kindly please accept notice.” 

On this record it is uncontrovertible that the defendant did not promptly repudiate 
its agent’s act, but, on the contrary, that in its dealings with the plaintiffs it recog- 
nized the contract as in effect. Ratification is equivalent to prior authority, and makes 
the unauthorized act effective from the time it was done. Long v. Osborn, 91 Iowa, 
163, 59 N. W. 14; 2 C. J. 516. Ratification cannot be recalled or the agent’s act after 
ratification repudiated. 2 C. J. 519. Moreover, defendant was purposely refraining 
from denying the validity of the consent to the assignment. While the position which 
it took with plaintiffs was intended to be equivocal, the effect of its action was to dis- 
tract the plaintiffs’ attention from any alleged invalidity of the policy, and to cause 
them to make proofs of loss and bring suit on the induced assumption that the policy 
was in effect. Huff v. Century Fire Ins. Co., 136 Iowa, 464, 113 N. W. 1078; 
Farmers’ Milling Co. v. Mill Owners’ M. F. Ins. Co., 127 Iowa, 314, 103 N. W. 207. 

17] We see no reason why the ratification should be invalid because given after 
the fire occurred. The property was not destroyed. It was merely damaged. The 
subject-matter of the policy had not, as defendant contends, ceased to exist. Many 
considerations might be taken into account by the defendant in determining whether 
it should ratify or disaffirm. These considerations were for the defendant in making 
its determination, and not for the court. Ratification after loss was valid. Huff v. 
Century F. Ins. Co., 136 Iowa, 464, 113 N. W. 1078; National Fire Ins. Co. v. 
Oliver (Tex. Civ. App.) 204 S. W. 367; Northern Assurance Co. v. Grand View 
Building Association, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Western Reciprocal 
Underwriters’ Exchange v. Coon, 38 Okl. 453, 134 P. 22; Ferrar v. Western Assur- 
ance Co., 30 Cal. App. 489, 159 P. 609, 611; Marqusee v. Hartford Fire Ins. Co., 
198 F. 475, 119 C. C. A. 251, 42 L. R. A. (N. S.) 1025; Todd v. German-American 
Ins. Co., 2 Ga. App. 789, 59 S. E. 94; Boutwell v. Globe, etc., Ins. Co., 193 N. Y. 
323, 85 N. E. 1087.. Defendant’s contention that the rights of the parties became 
fixed at the time of the fire and its citation to Hall v. Fire Association, 64 N. H. 
405, 13 A. 648, are irrelevant. In that case the policy was made payable to a mort- 
gagee. After the property was destroyed defendant, by agreement with the insured, 
without the mortgagee’s knowledge or authority, referred the question of loss to a 
referee. It was merely held that, when the loss occurred, the mortgagee’s rights were 
fixed, and could not be defeated or adjusted by agreement with the insured. 

[8] We are of the opinion that the defendant must be held to have ratified the act 
of its agent in granting its consent to the assignment of the policy. Further, if the 
question were one of forfeiture, then on the facts related defendant ought not to be 
permitted to deny that the assignment and consent were in full force and effect, or 
that the policy, so far as Land’s authority was concerned, was a valid contract in 
the hands of the plaintiffs. Petroff v. Ins. Co., 183 Iowa, 906, 914, 167 N. W. 660; 
Griffith v. Anchor Fire Ins. Co., 143 Iowa, 88, 120 N. W. 90; Hollis v. State Ins. Co., 
65 Iowa, 454, 21 N. W. 774; Brown v. State Ins. Co., 74 Iowa, 428, 38 N. W. 135, 
7 Am. St. Rep. 495; Lutz v. Anchor Fire Ins. Co., 120 Iowa, 136, 94 N. W. 274, 
98 Am. St. Rep. 349; Huff v. Century Fire Ins. Co., 136 Iowa, 464, 113 N. W. 1078. 
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As has been noted, the letter of October 28, 1918, was in effect an invitation to furnish 
proofs of loss and a recognition of, the policy as an existing contract. The plaintiff 
went to the trouble and incurred whatever expense might be involved in furnishing 
proofs. The other letters written to plaintiff and his attorney in dealing with the 
question whether Allen or Miller were in the defendant’s employ carry with them the 
assumption that plaintiff's rights might depend upon that question. The letter of 
December 31, 1918, if it raises any question at all, merely objects that the designated 
policy is in the name of Fett, and that the company’s records do not show any policy 
in the name of the plaintiffs. It in no wise suggests any lack of authority on the 
part of the local agent to consent to an assignment, or to any claim of invalidity 
because of the absence of assignment and consent. If the letter may be con- 
strued as a refusal to pay, it is upon the ground that Fett was the insured in the policy 
named, and entitled to the insurance, and not the plaintiffs. While we have discussed 
the case principally with reference to the question whether the allegation that the 
defendant consented to the assignment is supported by the proof, we are of the 
opinion that under the facts, and for analogous reasons, the defendant has waived the 
right to assert that the contract had terminated because of inadequate authority in 
its agent to consent to the assignment, and, by recognizing the contract to be in effect, 
inviting proofs of loss, and giving as its only excuse for not paying the fact that the 
policy was in the name of Fett, and its records did not show. any policy of that num- 
ber in the names of the plaintiffs, thereby in effect stating its reasons for its action, 
is estopped after suit brought from mending its hold and setting up as a defense that 
the policy was assigned by Fett to the plaintiffs, and that the assignment voided the 
policy because its agent exceeded his authority’ in consenting to it. Id.; Huff v. Cen- 
tury Fire Ins. Co., 136 Iowa, 464, 113 N. W. 1078; Farmers’ Milling Co. v. Mill 
Owners’ M. F. Co., 127 Iowa, 314, 103 N. W. 207, and other cases above cited. 

[9] The question of ratification, the question of waiver (ordinarily the intentional 
relinquishment of a known right and involving knowledge and intention), and the 
question of estoppel, involving reliance by the opposite party, are usually for the jury. 
Ordinarily, different minds might come to different conclusions on the evidence pre- 
sented on such questions. Here it is undisputed that Land was defendant’s agent and 
countersigned the policy. He was furnished with matter advertising him as agent. 
The defense is merely that he exceeded the limitations upon his authority. It is un- 
disputed that defendant acted with full knowledge and intentionally, and the attitude 
assumed toward plaintiff was intentionally taken. One is presumed to intend the natural 
consequences of his own acts. His intention, as respects his relation to others, is to be 
determined by his acts, and not by what he may have secretly, in his own mind, in- 
tended. The facts and circumstances are established without conflict, and the ques- 
tion of waiver is, on the record in this case, one of law, and was properly ruled as 
such. Swedish American Bank v. Koebernick, 136 Wis. 473, 117 N. W. 1020, 128 
Am. St. Rep. 1090; Foiles v. Detroit Fire & Marine Ins. Co., 175 Mich. 716, 141 
N. W. 879; Holt v. New England Telephone & Telegraph Co., 110 Me. 10, 85 A. 159; 
Rogers v. Whitney, 91 Vt. 79, 99 A. 419; Pittsburg Construction Co. v. West Side 
Belt R. Co., 227 Pa. 90, 75 A. 1029; Helvetia Swiss Fire Ins. Co. v. Edward P. Allis 
Co., 11 Colo. App. 264, 53 P. 242; Harlow v. Jaseph, 183 Mich. 500, 149 N. W. 
1047 ; Sovereign Camp v. Smith, 22 Ariz. 1, 193 P. 758; Warner v. Hill, 153 Ga. 510, 
112 S. E. 478; Holland v. Blanchard (Tex. Civ. App.) 262 S. W. 97. 

Ne have assumed for the purpose of the discussion that Land, though defendant’s 
agent, exceeded his authority originally in giving consent. It is therefore unnecessary 
to consider questions raised as to the admissibility of evidence bearing on his authority 
or the point that the extent of Land’s authority was.a question for the jury. 

The judgment is affirmed. { 

Evans, C. J., and Stevens and -Albert, JJ., concur. 


HAWKEYE CLAY WORKS v. ne ae FIRE INS. CO., Inc., et al. 
oO. ; : 
(Supreme Court of Iowa. Jan. 18, 1927.) 
211 Northwestern Reporter 860. 

1. INSURANCE—POLICY ISSUED BY FIRE INSURANCE AGENT TO 
HIMSELF OR AS ONE HAVING INTEREST IS MERELY VOIDABLE. 
Policy of fire insurance, issued by agent to himself or as one having an interest 

in property insured, is not absolutely void, but is merely voidable. 


(For other cases, see Insurance, Dec. Dig. § 81.) 
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2. INSURANCE—INSURED HAD BURDEN OF PROVING ISSUANCE OF 

POLICY, LOSS OF PROPERTY, AND AMOUNT OF LOSS. 

Insured had burden of proving, by preponderance of evidence, that insurer, 
acting through duly authorized officers and agents, executed and delivered insurance 
policy in suit, that insured suffered loss directly by fire as alleged, and amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 646[1, 6, 8].) 


3. INSURANCE—WHERE INSURER PLEADED AFFIRMATIVE DE- 
FENSES, BURDEN WAS ON IT TO ESTABLISH SUCH DEFENSES. 
Where insurer pleaded affirmative defenses to action on fire insurance policy, 

burden was on it to establish such defenses by proof. 
(For other cases, see Insurance, Dec. Dig. 646[1].) 


4. INSURANCE—TENDER OF RETURN OF CONSIDERATION IS CONDI- 
TION PRECEDENT TO INSURER’S RESCISSION. 
Tender of return of consideration received by insurer is condition precedent to 
rescission of insurance policy. 
(For other cases, see Insurance, Dec. Dig. § 247.) 


5. INSURANCE—IT IS PRESUMED THAT POLICY IN POSSESSION 
OF INSURED WAS DULY EXECUTED AND PROPERLY DELIVERED 
AS VALID CONTRACT, WHICH WAS DULY ACCEPTED BY IN- 
SURED. 


In absence of evidence to contrary, it is presumed that policy in possession of 
insured was duly executed and properly delivered to insured by insurer as valid and 
binding contract, and that it was duly accepted by insured. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


6. INSURANCE—NO BURDEN ‘RESTS ON INSURED TO OFFER MAT- 
TERS NEGATIVING ANTICIPATORY DEFENSES BY INSURER. 
Where policy of insurance was admitted in evidence without objection, no bur- 

den rested on insured to offer matters negativing anticipatory defenses by insurer. 
(For other cases, see Insurance, Dec. Dig. § 646[1].) 


7. INSURANCE—WHERE FIRE INSURANCE POLICY WAS MODIFIED 
BY RIDERS, IN CONFORMITY WITH STATUTE, ATTACHED TO 
POLICY, INDORSEMENTS BECAME PART OF CONTRACT (CODE 
1924, §§ 9017, 9018.) ‘ 
Where fire insurance policy was changed and modified by riders attached to face 

of policy, such indorsements, in conformity with Code 1924, §§ 9017, 9018, became 

part of contract. 
(For other cases, see Insurance, Dec. Dig. § 150.) 


8. INSURANCE—RIDER OF ITSELF SUPERSEDES POLICY. 
Rider of itself supersedes insurance policy itself. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


11. INSURANCE—WHERE INSURANCE CONTRACT WAS MADE WHEN 
DUAL AGENCY EXISTED, BUT DUAL AGENCY HAD CEASED TO 
EXIST WHEN POLICY WAS MODIFIED, DUAL AGENCY WAS NOT 
DEFENSE TO ACTION ON MODIFIED POLICY. 


Where, at time insurance policy was issued, insurance agent had interest in prop- 
erty insured, but at time of later modification of policy, by attaching riders thereto, 
such agency did not exist, dual agency did not constitute defense to action on modified 
policy, since rights of insured had to be determined under terms of modified contract. 

(For other cases, see Insurance, Dec. Dig. § 144[1].) 


12. INSURANCE—EVIDENCE HELD TO SHOW THAT AGENT, WHO 
HAD INTEREST IN PROPERTY AT TIME POLICY WAS ISSUED, 
WAS NOT AN AGENT WHEN POLICY WAS LATER MODIFIED. 
Evidence held to show that one who was agent at.time policy was issued, and 

who had interest in property insured, was not agent at time later modified contract 

was made, even though rider attached at time of modification was indorsed in his 
name by another. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 
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14. INSURANCE—INSURER HAD BURDEN OF PROVING THAT EX- 
IGENCIES DID NOT REQUIRE CESSATION OF OPERATION OF 
PLANT INSURED, UNDER POLICY PROVIDING FOR CESSATION 
OF OPERATIONS IN EXCESS OF TEN DAYS AS EXIGENCIES OF 
BUSINESS REQUIRED. 

Under fire insurance policy providing that operation of plant insured could cease 
for such periods in excess of ten consecutive days as exigencies of business required, 
burden was on insurer to establish that exigencies did not warrant cessation of oper- 
ations for period plant was idle, in order to preclude recovery on that ground. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


15. INSURANCE—WHERE ADMITTED POLICY PROVIDED FOR CESSA- 
TION OF OPERATION OF PLANT AS EXIGENCIES OF BUSINESS 
REQUIRED, DEFENDANT’S ANSWER, DENYING ANY AGREEMENT 
FOR CESSATION OF OPERATIONS, DID NOT RAISE ISSUE TO BE 
SUBMITTED TO JURY. 

Where insurance policy, admitted in evidence, provided for cessation of operation 
of plant for such periods in excess of ten days as exigencies of business required, in- 
surer’s allegations in answer denying any agreement providing for cessation of opera- 
tions, did not raise issue to be submitted to jury. 

(For ofher cases, see Insurance, Dec. Dig. § 668[4].) 


Appeal from District Court. Webster County; G. D. Thompson, Judge. 

Action at law to recover fire loss on a $15,000 insurance policy. The lowa Sav- 
ings Bank of Ft. Dodge, as intervener, sought to establish its mortgage claim against 
the insured property. Cause tried to a jury resulting in a verdict for the plaintiff in 
the sum of $14,000. Subsequently, judgment was entered in this amount and award- 
ing to the intervener an amount equaling the mortgage indebtedness, to wit, $12,- 
305.37, with interest. Defendant appeals. Affirmed. 

Horace Van Metre, of West Palm Beach, Fla., and Healy & Breen, of Ft. 
Dodge, for appellant. 


Healy, Thomas & Healy and Kelleher & Mitchell, all of Ft. Dodge, for appellee 
Hawkeye Clay Works. 

Frank Maher, of Ft. Dodge, for appellee Iowa Savings Bank. 

De GrarrF, J. On July 21, 1923, the defendant, insurance company issued to the 
plaintiff a policy of fire insurance for $15,000 on the building, other structures, and 
contents thereof constituting its plant, known as the Hawkeye Clay Works, located 
at Fort Dodge, Iowa. On April 15, 1924, certain indorsements or riders, presently 
a were attached to said policy. On April 22, 1924, the plant was destroyed by 

re. 

Affirmative defenses are pleaded, but no witnesses were called by the defendant 
to sustain said defenses. Did the evidence offered by the plaintiff obviate the neces- 
sity on the part of the defendant of offering any evidence? The primary claim of 
the defendant is that of “dual agency,” and, interlocked with this defense, is the fact 
that the property was mortgaged by the insured after the issuance of the policy to 
the insured. The defendant also alleges fraud in the, inception of the contract in 
misrepresenting to the insurance company that the subject of the insurance was used 
as a manufacturing plant; whereas it was not in active operation from, and after the 
middle of the summer of 1922. 

It appears, without dispute, that, at the time of the issuance of the policy, James 
Kempley & Sons were acting as the agents of the defendant in the city of Ft. Dodge 
and that at said time James Kempley was financially interested, as a stockholder in 
the property of the said Hawkeye Clay Works, a corporation. 

It is pleaded the by the defendant in answer: 

“That the said defendant company had no knowledge whatever that the said James 
Kempley was interested in any manner whatsoever in the said Hawkeye Clay Works 
until after said property was destroyed by fire on or about the 22d day of April, 
1924, and that, as soon as the defendant company was advised of the interest of the 
said James Kempley in and to the insured property, the said defendant company im- 
mediately and forthwith canceled and rescinded said contract of insurance and ten- 
dered to said Hawkeye Clay Works the amount of the premium which they had 
heretofore paid on said policy.” 

That is but an allegation in the answer. There is no proof whatsoever that the 


defendant rescinded the contract, or that any sum was, in fact, tendered to the in- 
sured 
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{1} It is the general rule that an agent of an insurance company, who is inter- 
ested as an owner of property or as a stockholder or other officer of a corporation 
owing it, cannot bind his principal, who is ignorant of that fact, by a contract of in- 
surance. This rule is predicated on the theory that an agent cannot be permitted to 
put himself in a position where his own interests are antagonistic to those of his prin- 
cipal, and he cannot, as such agent, have his principal transact business for his own 
behalf. Nertney v. National Fire Ins. Co. of Hartford, 199 Iowa, 1358, 203 N. W. 
826; 32 C. J. 1055. However, a policy issued by a fire insurance agent to himself, 
or as one having an interest, is not absolutely void, but is merely voidable. Twin City 
Fire Ins. Co. v. Stockmen’s National Bank of Ft. Benton, Mont. (C. C. A.) 261 F. 
470; Arispe Mercantile Co. v. Queen Ins. Co., 141 Iowa, 607, 120 N. W. 122, 133 Am. 
St. Rep. 180; Harland v. Liverpool & London & Globe Ins. Co., 192 Mo. App. 198, 
180 S. W. 998. 

Does the mere invocation of this legal principle cause the defendant to win? 
We think not under the circumstances. 

[2] The burden was upon the plaintiff to prove, by a preponderance of the evi- 
dence, that the defendant insurance company, acting through its duly authorized 
officers and agents, executed and delivered to the plaintiff company the insurance pol- 
icy in suit; that the plaintiff suffered loss directly by fire, as alleged, and the amount 
of said loss. Plaintitf therefore is entitled to the verdict recovered, unless the defend- 
ant has established one of its pleaded affirmative defenses. 

[3, 4] Pleading is not proof, and the burden was on the defendant to show per- 
formance upon its part of the duty resting upon it in the pleaded premises. The de- 
fendant’s answer was based on the theory that the policy was voidable, but the 
claim now is that the contract was void and unenforceable ab initio. It was upon the 
defendant, not only to establish the dual agency, but to offer proof of rescession and 
of a tender of the return of the consideration received. The latter is a condition 
precedent to rescission. An insurance company must as act consistently in a matter 
of this kind, and, if it declares its intention to rescind, it must return the premium 
or make a valid tender thereof. 

[5] Plaintiff in the first instance had the burden of proving the existence of the 
policy, the loss of the insured property by fire and that it gave due proof of said 
luss. These matters are clearly established by the proof. In the absence of evi- 
dence to the contrary, it will be presumed that a policy in possession of plaintiff was 
duly executed and duly and properly delivered to it by the insurance company, as a 
valid and binding contract, and that it was duly accepted by the insured. 33 C. J. 104. 

[6] The policy of insurance was admitted in evidence without objection. No 
burden rested upon the plaintiff to offer matters negativing an anticipatory defense. 
If plaintiff established a prima facie case, it was entitled to go to a jury, and it was 
upon the defendant to prove all matters of defense and to rebut a prima facie case 
established by the plaintiff. Jones v. United States Mutual Accident Association, 92 
Iowa, 652, 61 N. W. 485. No proofs are required by the plaintiff unless they are 
necessary matters of averment, and, if necessary, and not averred, and the omission 
is passed unchallenged by demurrer, the averments as well as the proofs are waived. 
Sutherland v. Standard Life & Accident Ins. Co., 87 Iowa, 505, 54 N. W. 453; Smith 
v. American Ins. Co., 197 Iowa, 761, 198 N. W. 48. 

[7] Thespolicy in suit is an lowa standard form, and it remained such until the 
end. The record discloses that on April 15, 1924, the said policy was changed and 
modified by riders attached to the face of the policy. These indorsements became 
a part of the contract. Scharles et al. v. Hubbard, Jr., & Co., 74 Misc. Rep. 72, 131 
N. Y. S. 848. These indorsements eliminated and canceled the coinsurance agreement 
in said policy and also made “any loss under this policy payable to Iowa Savings 
Bank of Ft. Dodge, Iowa, mortgagee, and the assured, as their respective interests 
may appear.” It may further be observed that this indorsement acknowledged the 
receipt of an additional premium for the new and modified insurance contract of 
April 15, 1925. These indorsements were in conformity to sections 9017 and 9018, 
Code 1924, and the policy in suit with the riders attached must be recognized as an 
Iowa standard form of policy. It would be indeed difficult for an insurance company 
to operate without the privileges defined in the sections cited. , 

[8] The fact stands that the defendant insurance company did, for an addi- 
tional premium paid to and retained by it on April 15, 1924, cause to be indorsed 
upon the policy provisions which modified and supplemented the previously existing 
policy. It is well recognized in all cases of insurance policies that a rider of itself 
supersedes the policy itself. New York & P. R. S. S. Co. v. tna Ins. Co. (D. C.) 
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192 F. 212; Lancaster v. Southern Ins. Co., 153 N. C. 285, 69 S. E. 214, 138 Am. 
St. Rep. 665. 

[9] An agreement, when changed by the mutual consent of the parties, becomes 
a new agreement. It takes the place of the old. A contract may be abrogated in 
part and stand as to the residue. 

[10] The pivotal question under the instant facts is whether or not a, dual 
agency existed when the new contract was executed on April 15, 1924. It is true 
that a contract once made cannot be modified except by a new meeting of minds, but, 
when such a mind meeting occurs, a new contract springs into existence. United 
Transp. & Lighterage Co. v. New York & Baltimore Transp. Line (D. C.) 180 F. 
902; Id. (C. C. A.) 185 F. 386. 

{11] The rights of the plaintiff herein must be determined under the terms of 
the later contract, and, if the dual agency at that time ceased to exist, it does not 
constitute a defense. 

The plaintiff, in its reply to the answer of the defendant, pleaded waiver, and it 
was admitted by the defendant, upon the trial of this cause, that the intervener, Iowa 
Savings Bank of Ft. Dodge, had a due, legal, valid, existing, and unpaid mortgage 
upon the property and plant of the plaintiff described in the insurance policy. The 
rider in question is indorsed in these words, “J. L. Kempley, Agent, by E. C. C.” 

[12] During the progress of the trial there was some colloquy between counsel 
with relation to the calling of certain witnesses, for the reason that it was not shown 
who personally made the indorsement. It was squarely admitted that Kempley was 
not the agent of the defendant company on April 15, 1924, when the indorsements 
were attached to the policy. It does appear that the defendant had served a notice 
known as Exhibit B during some preliminary proceedings in this case, but we do 
not find that the notice was introduced in evidence. It does appear, however, that cer- 
tain words of this exhibit, subject to objection, were read into the record by the 
plaintiff, to wit, “Subsequently said agency was taken from the said Kempley & Sons 
and given to one E. C. Codner in the City of Ft. Dodge; that at a later date, after 
said agency was transferred from the said Kempley & Sons to the said Codner, the 
said Hawkeye Clay Works apparently annulled or canceled the coinsurance clause in 
said original policy and paid an additional premium of $18.82, and remittance was 
made to said company of the said additional premiums under the cancellation of the 
coinsurance clause.” The language admitted was in the nature of an admission and 
to the effect that E. C. Codner was the agent of the insurance company in the city 
of Ft. Dodge subsequently to the agency of Kempley & Sons. We do not view the 
form of signature on the indorsement as a controlling consideration. The fact that 
the name of J. L. Kempley appeared on the indorsement cannot alter the fact, as 
is shown by the undisputed evidence, that Kempley was not the agent for the com- 
pany at that time, but that E. C. Codner, whose initials are appended to said indorse- 
ment, was then acting. 

The premium of $18.82 was admittedly an additional premium paid to the insur- 
ance company for the modification of the contract. It may not be said that this 
premium was received through Kempley, because he was no longer the company’s 
agent, and the policy in suit, when admitted in evidence, not only contained the terms 
of the original contract, but included the riders of date April 15, 1924, and, as it then 
stood, it was a contract to insure the property with the coinsurance clause eliminated 
and with an indorsement with loss payable to a defined mortgagee. 

[13] We must presume that the defendant company knew its own agent, and 
it took no exception to the character of the signature on the indorsement when it 
agreed, for a consideration, to change the original contract and thereby create a 
new contract. Briefly stated, the defendant company did plead its right and duty 
under the circumstances, but failed to offer any evidence in support thereof. The 
instructions of the trial court were in conformity to the proof, and they are not 
subject to legal criticism in this particular. 

What is herein said relative to the absence of proof with respect to rescission and 
tender is also applicable to the defense of fraud pleaded by defendant in the char- 
acter of the representation made when the policy issued. 

It is further contended by the appellant that the failure on the part of the 
plaintiff to operate its brick plant during the life of the insurance in question consti- 
tutes a bar to recovery. The standard form of policy provides: 

“Unless otherwise provided by agreement of this company this policy shall be 
void: * * * (b) If the subject of insurance be a manufacturing establishment, 
and it cease to be operated for more than ten consecutive days; or (c) if the build- 
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ings herein described, whether intended for occupany by the owner or tenant, be or 
become vacant or unoccupied and so remain for ten consecutive days.” 

Was it otherwise provided by the agreement both as to vacancy and cessation 
of operation? The stipulation in the policy reads as follows: 

“Permission granted to make additions, alterations, and repairs to building and 
contents, this insurance to cover theron and therein, and to employ mechanics for 
such periods in excess of fifteen consecutive days as may be necessary to complete 
same; to operate all hours day and night, and to cease operations and remain vacant 
for such periods in excess of 10 consecutive days as the exigencies of the business 
may require.” 

[14, 15] There was no claim of any kind on the part of the defendant, either 
in pleading or evidence, that the exigencies of the business did not warrant cessation 
of operation. The defendant offered no proof to sustain the burden resting upon it to 
establish this defense, and it was pleaded in the answer that it (insurance company) 
“specifically and expressly denies that there was any agreement or permit issued 
providing for the vacating of said plant or the ceasing to use same for a period of 
ten days or any other period as a manufacturing plant.” The admitted policy of 
insurance was to the contrary, and it is apparent, therefore, that there was nothing 
for the court to submit to the jury in this particular. 

[16, 17] The plaintiff had no burden to prove anything other than its policy. 
No obligation rested upon it to prove the various steps which lead to the consum- 
mation of the contract. The contract was made. It is in evidence, without objection, 
and this admission clearly constituted a waiver of any preliminary proof of its due 
execution. When the contract was admitted, it went to the jury for all purposes, 
and it must be taken and accepted according to its terms. The contract must be 
viewed as an entirety. It is what it appears to be on the face, and the indorsements 
thereon are as much a part of the policy as any provision therein unmodified by an 
indorsement or rider. Due proof of loss was admitted. We feel that the plaintiff 
met its burden, and when it rested, had established a prima facie case. Mere denials 
in answer do not meet the requirement of proof of any defense pleaded. 

The judgment of the trial court is affirmed. 

Evans, C. J., and Stevens, Albert, Morling, and Vermilion, JJ., concurring. 


LAMB v. MECHANICS’ INS. CO. OF PHILADELPHIA. (No. 27002.) 
(Supreme Court of Kansas. Jan. 8; 1927.) 
252 Pacific Reporter, 213. 
(Syllabus by the Court.) 

INSURANCE—INSURER WAS NOT LIABLE FOR FIRE LOSS, WHERE 
APPLICATION STATING INSURANCE WAS NOT BINDING UNTIL 
ITS ACCEPTANCE OR ISSUANCE OF POLICY WAS LOST IN MAIL. 
The facts considered in an action against an insurance company for a sum of 

money within the amount of insurance stated in an application for insurance which 

was taken by a soliciting agent and duly mailed to the company, but which was lost 
in transit, and held, the company is not liable. 
(For other cases see Insurance, Dec. Dig., § 130[2].) 


Appeal from District Court, Butler County; George J. Benson, Judge. 

Action by G. A. Lamb against the Mechanics’ Insurance Company of Philadel- 
phia. From a judgment for plaintiff, defendant appeals. Reversed and remanded, 
with direction. 

Ralph T. O’Neil and John D. M. Hamilton, both of Topeka, and J. B. McKay, 
of El Dorado, for appellant. 

J. M. Pleasant, of El Dorado, for appellee. 

Burcu, J. The action was one by an applicant for insurance to recover the loss 
sustained on account of destruction of property by fire. No policy was issued, and in 
its original form the petition predicated recovery on an oral statement of the soliciting 
agent that plaintiff was insured from the time the application was signed. The peti- 
tion was amended to state a cause of action based on negligence of the company. The 
negligence charged was that the agent did not notify plaintiff that he had no com- 
munication from the company respecting the application, had not received a policy, 
and had not received advice from the company of either acceptance or rejection of the 
application. The amended answer denied negligence on the part of the company, and 
alleged that, if plaintiff was damaged because of lack of information respecting the 
fate of his application, his own conduct placed him in fault in the matter. The court 
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found the company was negligent, plaintiff was not negligent, and rendered judgment 
for a sum within the amount of insurance applied for. The company appeals. 

The application was dated September 13, 1924, and was for insurance on farm 
property. The agent was a soliciting agent, had no authority to bind the company on 
farm property, and the application contained a plainly printed statement that he had 
no such authority. The application also contained a statement that it should not be 
binding on the company until it was accepted in writing or a policy was issued. 
Plaintiff did not read the application, and did not know of these provisions, but he 
could read, and nothing prevented him from reading the application. He was told it 
was necessary for the agent to send the application to the home office of the company, 
which would issue a policy and send it to the agent within two or three days, Other- 
wise plaintiff was in fact ignorant of the scope of the agent’s authority. When the 
application was signed, plaintiff inquired when the insurance would become effective, 
and the agent replied it would become effective immediately. Attached to the policy 
was a premium note prepared by the agent which bore the same date as the application. 
Plaintiff requested the agent to keep the policy for him until he called for it, and 
the agent agreed to do so. On the day the application was signed, the agent deposited 
it in the post office in an envelope addressed to the company, postage paid. Plaintiff 
was the agent’s milkman, and delivered milk to the agent’s home nearly every day. 
Every week or two plaintiff would collect from the agent at his office for milk 
delivered. Subsequent to September 13th this practice continued, and plaintiff fre- 
quently saw the agent at his home and office, but nothing was said by either of them 
touching the subject of plaintiff’s insurance. On December 10, 1924, the property 
burned, and on investigation it was discovered the application had been lost in the 
mail, and the company had never heard of it. 

Leaving at one side for the present the fact the agent advised plaintiff the insur- 
ance became effective immediately, and a policy would be issued within two or three 
days, there is no sound basis for the judgment. 

The agent exercised his authority to take the application and place it in course of 
transmission to the home office. His immediate authority was then exhausted. He 
had no function to perform on behalf of the company until he received from it a 
policy to be delivered, a rejected application with note attached to be returned, or 
some other commission to be executed relating to the insurance. For some unknown 
reason the application did not reach the home office. That office had no octasion 
to communicate with the agent respecting an application which it did not know existed. 
Its silence was without fault, and did not involve delay. The agent was not guilty of 
delay in forwarding the application, the home office was not guilty of delay in approv- 
ing or rejecting the application, and cases dealing with liability consequent upon delay 
are not helpful. The court found it was the custom of the company to accept or 
reject applications promptly, usually within twenty-four hours after receiving them. 
Because of this practice, the company had no occasion to instruct its agents that, if 
they did not hear from the home office respecting forwarded applications, they should 
notify applicants of the suspense, and the court knows of no peremptory rule of 
law requiring such notice. 

The plaintiff was actor. The application constituted his order to enter into a 
contract of insurance. He would remain without insurance, unless the company mani- 
fested its assent. He had as much interest as the company in knowing if there was 
to be insurance. He appointed the company’s agent his agent to receive and keep 
the policy for him, and he was interested in knowing if that relation came into exist- 
ence. Throughout a. period of nearly three months he had frequent opportunity to 
ask for the information which the court held it was the duty of the company to 
volunteer. Had he sought information, he would have learned the facts, and could 
have procured a policy from the company if it approved the risk, or could have 
applied for insurance elsewhere; and, in the absence of ground of belief induced 
by the company that his application had been accepted, he was not in position to 
charge the company with sole responsibility for the fact that his property was unin- 
sured, or, indeed, any responsibility. 

The subject of inquiry by an applicant concerning the status of his application 
for insurance was discussed in the case of Winchell v. Iowa State Insurance Co., 
103 Iowa, 189, 72 N. W. 503. In that case an application for insurance with premium 
note attached was rejected, and was returned to the solociting agent, White, who failed 
to notify the applicant. In denying recovery for a sum within the amount of insur- 
ance applied for, the court said: 

“The plaintiff has failed to show that the defendant knew, or had any reason 
to know, that he relied upon the belief that his application had been accepted. The 
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defendant had promptly returned the application and note, when rejected, to White, 
with the evident intention that he should inform the plaintiff of what had been done. 
It may be conceded that it was a duty which White owed to the defendant to give 
that information; but the defendant and the plaintiff were alike interested in making 
the contract, and it was as much the duty of the latter to inquire whether it had 
been entered into as it was the duty of the former to give that information. The 
plaintiff admits that he was with White eleven days, and again more than two 
months, after the application was delivered, and yet claims that he did not make any 
inquiries with respect to the policy. He does not claim to have been misled by any- 
thing which was done or said by the defendant or White, excepting the statements 
of the latter in regard to the effect of the application and note, to which we have 
already referred. * * *”’ Page 194 (72 N. W. 505). 

The concluding portion of the quotation from the opinion in the Winchell Case 
brings up the subject consideration of which was postponed—the bearing upon the 
relation of the parties of the agent’s statement that plaintiff’s insurance would take 
effect immediately, and a policy would be issued within two or three days. 

In the Winchell Case the agent told the applicant his insurance would take 
effect at noon of the day the application was signed. As in this case, the agent had 
no authority to make contracts for the company, and made no representation respecting 
contents of the application, which the applicant did not indicate he desired to read. 
The court held it was not the duty or within the power of the agent to construe the 
application and premium note, or to declare their legal effect, and thus create liability 
on the part of the company. This is necessarily so, because an agent may not accom- 
plish by indirection what he could not do directly, and the law on the subject is too 
well settled to require citation of authority. 

In this instance, no matter what plaintiff believed, he was charged with knowledge 
that the agent could not make a contract of insurance to begin on the day the applica- 
tion was signed, or on any other day. The application informed him the agent could 
not bind the company with respect to the class of property he proposed to insure, 
informed him the company would not be bound until the application was accepted 
in writing or a policy was issued, and it is not material that plaintiff did not read 
the application. Pickett v. Insurance Co., 39 Kan. 697, 18 P. 903. The statement 
that the policy would be issued and sent to the agent within two or three days from 
the time the application was sent in belongs in the same category with the statement 
that the insurance became effective immediately, and may not be considered as coming 
from the company. The result is, plaintiff knew he was not insured, and could not 
be insured, without positive action of the home office; and the agent’s unauthorized 
statements were ineffectual either to form a contract or to furnish a foundation for 
a charge of negligence. 

Plaintiff cites the decisions of this court in which it has been held that, for the 
purpose of taking and transmitting an application for insurance, a soliciting agent 
has all the authority possessed by his principal. Those decisions are not pertinent, 
because integrity of the application is not disputed. Plaintiff lays stress on the fact 
that he executed a premium note attached to the application and dated the day the 
application was signed. The bearing of the specific fact on liability of an insurer 
is discussed in the case of Miles, Adm’r, v. National Union Fire Ins. Co., 201 Ky. 
179, 256 S. W. 7. The headnote reads: 

“Applicant for fire insurance was bound by a statement in the application, blank 
that no insurance was to become effective until the policy was issued and delivered, 
though he did not read the application, and he could not rely on oral statement of 
agent the property was insured, or that he would provide insurance, even though a 
note for the premium was given the agent.” 

The court concludes there was no contract of insurance, and under the circum- 
stances liability may not be imposed on the company. 

The judgment of the district court is reversed, and the cause is remanded, with 
direction to enter judgment for the defendant. 


HOLE v. NATIONAL FIRE INS. CO. OF HARTFORD, CONN. (No. 26986.) 
(Supreme Court of Kansas. Jan. 8, 1927.) 
252 Pacific Reporter 263. 
(Syllabus by the Court.) 

1. INSURANCE—PROVISION THAT COMMENCEMENT OF _ FORE- 
CLOSURE PROCEEDINGS SHOULD RENDER POLICY VOID HELD 
UNAMBIGUOUS AND VALID. 

An insurance policy, covering a farm dwelling house and barn, and household and 
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kitchen furniture, provided it should be void on certain conditions, among which was 

the following: “Or upon the commencement of foreclosure proceedings. * * *” 

The land on which the property was situated was mortgaged. A mortgage clause 

was attached to the policy providing that loss should be paid to the mortgagee as its 

interest might appear, and that, as to the interest of the mortgagee, the msurance 
should not be invalidated by any act or neglect of the mortgagor. The policy, with 
mortgage clause attached came into possession of the mortgagee. Afterwards the 
mortgagee commenced foreclosure proceedings, and prosecuted them to foreclosure 
sale, the proceeds of which satisfied the mortgage. ‘lhe mortgagor having died, his 
widow as administratrix redeemed from the foreclosure sale, and brought suit to 
recover on the policy. Held, the provision relating to commencement of foreclosure 
proceedings is not ambiguous, is valid, and commencement of foreclosure proceedings 
by the mortgagee avoided the policy as to the mortgagor and his successor in interest. 
(For other cases see Insurance, Dec. Dig. § 328[14].) 

2. INSURANCE—AGENT’S KNOWLEDGE OF MORTGAGE FORECLOS- . 
URE PROCEEDINGS DID NOT CAUSE WAIVER OF COMPANY’S 
RIGHT TO FORFEIT FOR FAILURE TO CANCEL POLICY AND 
FENDER UNEARNED PREMIUM. 

Matters urged as waiver of forfeiture considered, and held to be without merit. 
(Kor other cases see Insurance, Dec. Dig. §§ 390, 392[11].) 


Appeal from District Court, Finney County; C. E. Vance, Judge. 

Action by Delia Hole, as administratrix of the estate of Fred M. Gilmer against 
the National Fire Insurance Company of Hartford, Connecticut. From a judgment 
for plaintiff, defendant appeals. Reversed and remanded, with directions. 

Wm. Easton Hutchison, C. R. Hope, and A. M. Fleming, all of Garden City, 
and Robert Stone, George T. McVermott, Robert L. Webb, and Beryl R. Johnson, 
all of Topeka, for appellant. 

Fred J. Evans and Ray H. Calihan, both of Garden City, for the appellee. 

Burcu, J. [1] The action was one to recover on an insurance policy covering 
farm property, consisting of a dwelling house, a barn, and certain personal property. 
‘the policy contained a provision that it became void if foreclosure proceedings were 
commenced. The defense was foreclosure proceedings were commenced. Plaintiff 
recovered, and defendant appeals. 

The case was tried on an agreed statement of facts, which presents an unsual 
situation. The property was located in Finney county, and was mortgaged to the 
Warren Mortgage Company. The policy was issued by a state agent at Topeka, Kan., 
on January 8, 1920, and, through a local agent who transacted the business of pro- 
curing it, was delivered to the owner of the property, Fred M. Gilmer. A mortgage 
clause was attached to the policy when issued, making loss payable to the mortgagee 
as its interest might appear, and containing stipulations defining the relations between 
insurer and mortgagee. Among them was a provision that, as to the interest of the 
mortgagee, the policy should not be invalidated by any act or neglect of the mortgagor. 
On October 11, 1921, Gilmer died intestate. His widow was appointed administratrix, 
and continued to occupy the premises as her homestead. On October 3, 1922, the 
mortgagee commenced foreclosure proceedings, which were prosecuted to sale made 
on January 15, 1923. The sale was confirmed on the day it was made, and a certificate 
of purchase was issued to the purchaser, I. N. Blanton. The proceeds of sale satisfied 
the mortgage. Blanton, as holder of the certificate of purchase, insured the property 
on his own account. On June 12, 1924, the barn burned, and in due time Blanton 
collected his insurance. On July 12, 1924, plaintiff as administratrix sold the property 
under order of the probate court, and with the proceeds redeemed from the fore- 
closure sale. The policy was a five-year policy, and the term expired January 6, 1925, 
On January 12, 1925, plaintiff learned the policy was in possession of the Warren 
Mortgage Company. On January 16, 1925, plaintiff gave notice of loss, and on Janu- 
ary 31, 1925, submitted proofs of loss. The action was commenced on February 25, 
1925, and resulted in a judgment for $946, and an attorney fee of $250, besides 
court costs. 

Plaintiff does not dispute that insurer and insured may contract that a policy 
may be rendered void by commencement of foreclosure proceedings, but she says the 
policy ‘sued on was not forfeited because the foreclosure proceedings were com- 
menced by a mortgagee whose mortgage was in existence when the policy was issued 
and’ in whose favor a mortgage clause was attached. In support of this contention 
the following is quoted from 26 C. J. 239: 
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“But where insurer consents to an existing mortgage, a judgment of foreclosure 
will not forfeit the policy, although it prohibits the institution of foreclosure pro- 
ceedings. * * *” 

The authority cited for this text is Fitzgibbons v. Insurance Co., 126 Iowa, 52, 
101 N. W. 454, 70 L. R. A. 243. The syllabus reads: 

“A judgment of foreclosure of a mortgage covering a part only of insured property 
to which the company consented, will not work a forfeiture of the policy under a 
provision therein that the company should not be liable if suit for foreclosure be 
instituted or one in which the title, ownership, or possession ‘of the property’ insured 
is involved or called in question.” Paragraph 2. 

In the opinion it was said: : 

“Now, the condition of forfeiture which this policy provides is the institution of 
foreclosure proceedings against the ‘property insured.’ The ‘property insured’ consists 
in part of the dwelling house covered by the mortgage, and in part of personal prop- 
erty to which no mortgage or other lien has ever attached; and the foreclosure pro- 
ceeding did not, therefore, involve the property insured, and no forfeiture resulted.” 
Page 55 (101 N. W. 455). 

It is clear the authority does not support the text, and the text is unsound. 

The reason for a provision for forfeiture on commencement of foreclosure is in- 
crease of hazard. Experience has taught insurance companies that, when property 
owners become financially unable to take care of their secured obligations, or are so 
neglectful of them that foreclosure must be resorted to, likelihood of fire becomes 
greater. Under conditions otherwise satisfactory, insurance on property covered by 
mortgage in good standing is as safe as insurance on unincumbered Prey. Insur- 
ance on property covered by mortgage in default and in process of foreclosure, in- 
volves greater risk. If with knowledge of all the facts an insurer does issue a policy 
on property covered by an overdue mortgage on which foreclosure may be commenced 
at once, and makes loss payable to the mortgagee, it is possible to say the provision 
for foreiture on commencement of foreclosure was not intended to apply. Butz v. 
Ohio Farmers’ Ins. Co., 76 Mich. 263, 42 N. W. 1119, 15 Am. St. Rep. 316. Consent 
to insure under safe conditions, however, does not include or imply consent to carry 
the risk under conditions which have become hazardous, and, if consent of the latter 
kind be negatived by a provision that the policy shall become void on commencement 
of foreclosure, the provision becomes operative when the condition creating the hazard 
occurs. 

There are two insurable interests in mortgaged property, that of mortgagor and 
that of mortgagee. Ordinarily it is immaterial to the insurer to which one loss shall 
be payable. Since the insurance money takes the place of security destroyed, it is 
common practice to make loss payable to the mortgagee. This is usually done by some 
form of mortgage clause attached to the policy. The mortgage clause may or may 
not constitute an independent contract with the mortgagee. When the mortgage 
clause merely designates the mortgagee as the person to receive the proceeds of the 
policy, or the forfeiture provisions of the policy are made applicable to him, the 
same as to the owner, whatever forfeits as to the owner forfeits as to the mortgagee. 

In the case of Bank v. Insurance Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 
972, the court permitted recovery on a policy providing for forfeiture on commence- 
ment of foreclosure, by a mortgagee claming under a mortgage clause making loss 
payable to the mortgagee as his interest might appear, “subject, however, to all the 
terms and conditions of this policy.” The decision is not in harmony with the general 
doctrine which was applied later in the case of Burns vy. Insurance Co., 103 Kan. 
803, 176 P. 985. The syllabus reads: 

“Where an insurance policy contains a provision that its conditions shall apply 
to a mortgagee in the manner expressed in such provisions and conditions of insur- 
ance relating to such interest as shall be written thereon or attached thereto, and the 
attached clause which makes the loss payable to a mortgagee contains the words 
‘subject to all the terms and conditions of this policy,’ all the conditions of the policy 
are thereby made applicable to the mortgagee, and if the rights of the owner have been 
forfeited by his breach of any such condition the mortgagee is likewise precluded 
from recovery.” Paragraph 2. 

If, as in this instance, the mortgage clause takes the form of an independent 
contract between the insurer and the mortgagee, providing that conduct of the owner 
shall not invalidate, breach of the terms of the policy having relation to the risk as 
between insurer and owner does not avoid the policy as to the mortgagee, and he 
recovers in case of loss in his own right. . 
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Hazard is increased by commencement of foreclosure, whether the loss be payable 
to owner or to mortgagee. Since the mortgagee’s personal security has failed, and 
he is obliged to resort to enforcement of his lien, his interest in the property has 
increased. But the owner’s interest is a step nearer extinction, and it may please 
Providence that there shall be a fire and some insurance money to apply on the debt. 
Under these circumstances, a provision in the contract with the mortgagee, that com- 
mencement of foreclosure shall terminate the insurance as to him unless consent of 
the insurer be obtained, would be fair. Granting, however, that Bank v. Insur- 
ance Co., 91 Kan. 18, 137 P. 78, 49 L. R. A. (N. S.) 972, was well decided, and that 
the mortgagee’s insurance under his special contract should continue, notwithstanding 
it is subject to the conditions of the policy, including the condition respecting fore- 
closure, it is fair that the insurance should cover his interest alone, and the liability 
of the company should be the same as if the: policy had been issued to him. The 
hazard having been increased by the mortgagor’s default in not keeping the mortgage 
in good standing and in thus bringing on foreclosure, the contract with him that his 
insurance should cease on the happening of that event is valid, and, being valid, 
should be enforced. 

In this instance, the policy issued became void as to Gilmer when the Warren 
Mortgage Company commenced its foreclosure suit. The policy continued to protect 
the mortgage. company until the sale to Blanton was confirmed and the proceeds of 
the sale were applied to satisfaction of the mortgage company’s judgment. Liability 
on the policy was then extinguished. 

Plaintiff contends the provision relating to commencement of foreclosure pro- 
ceedings was void because it was framed to operate in vacue—“or upon the com- 
mencement of foreclosure proceedings.” If, in order to give force to the provision, 
it be read, “or upon commencement of foreclosure proceedings against the property,” 
the Fitzgibbons Case referred to above would prevent forfeiture because the fore- 
closure related to real estate only, and not to the household and kitchen furniture. 
To read the provision as referring to foreclosure of a real estate mortgage would 
exclude forfeiture for foreclosure of chattel mortgage on the personalty. Plaintiff 
multiplies uncertainties until she is quite bewildered as to the meaning of the provision, 
and she asserts that, because it is ambiguous if not altogether meaningless, it is void. 

. The subjects of mortgage and foreclosure are placed together in the mortgage 
clause: 

“Or if the property or any part thereof shall hereafter become mortgaged or 
incumbered; or upon the commencement of foreclosure proceedings. * * * *” 

There is no doubt about what the foreclosure provision means. It is not indefinite 
or ambiguous or confusing. cag with capacity to understand what the parties 
were contracting about knows what they meant. The question is whether the plain 
meaning was accurately expressed by the words used. In practice the question fre- 
quently takes this form: Was the plain meaning set down with such meticulous 
particularity that a court, righteously bent on making the insurance company pay, 
cannot find so much as a distinction without a difference between thought and expres- 
sion, which may be seized on and magnified to prevent forfeiture? Without debating 
the matter, the court is constrained to say that in this mortgage clause commence- 
ment of foreclosure proceedings relates to foreclosure of any mortgage or incum- 
brance on the property insured or any part of it. 


[2] Plaintiff contends privilege to forfeit was waived because, with knowledge 
of ground of forfeiture, the company did not elect to cancel the policy, and made 
no tender of unearned premium. The agreed fact was that the agent, who was a 
soliciting agent, knew of the foreclosure proceeding. His knowledge was not knowl- 
edge of the company. Pettijohn v. Insurance Co., 100 Kan. 482, 164 P. 1096; Eikel- 
berger v. Insurance Co., 105 Kan. 675, 189 P. 139. So far as the agreed facts dis- 
close, the first knowledge the company had of any of the events occurring after the 
policy was delivered was contained in the notice of loss and proof of loss sent to 
it in January, 1925. The policy was self-executing as to Gilmer, and, not having 
notice of ground of forfeiture, the comparly was not required to elect to cancel and 
return premium. A contention that the company’s state agent waived forfeiture by a 
letter denying liability is without merit. 


_ The judgment of the district court is reversed, and the cause is remanded, with 
direction to enter judgment for defendant. 
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FRANKLIN FIRE INS. CO. OF PHILADELPHIA, PA., v. FRANKS. 
(No. 26233.) 
(Supreme Court of Mississippi, Division B. Jan. 31, 1927.) 
111 Southern Reporter 135. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER HELD ESTOPPED, WHERE INSURED 
RELIED ON ORAL UNPERFORMED AGREEMENT OF INSURER’S 
AGENT, WITH AUTHORITY TO INDORSE POLICY TO COVER 
GOODS AT NEW LOCATION. 

Though, by provision of fire policy, agreement that it should cover insured goods 
at any new location to which they might be moved was required to be indorsed on 
policy, insurer was estopped to claim policy did not cover them at new location, where 
its agent, with authority to act in the premises, agreed to make the indorsement, and 
insured acted and relied on such agreement, which was not kept. 

(For other cases see Insurance, Dec. Dig. § 385.) 


2 EQUITY—NO DEPARTURE ARISES FROM AMENDMENT SETTING 
UP STATE OF FACTS DIFFERENT FROM BILL, IF CHARACTER OF 
RELIEF SOUGHT REMAINS SAME. 

Though amendment sets up a state of facts different from and inconsistent with 
facts averred in original bill, there is no departure, so long as they are not incon- 
sistent with its purpose, and the relief sought remains the same. 

(For other cases see Equity, Dec. Dig. § 273.) 

Appeal from Chancery Court, Prentiss County; Allen Cox, Chancellor. 

Suit by J. M. Franks against the Franklin Fire Insurance Company of Philadel- 
phia, Pa. From a decree overruling demurfer to bill, defendant appeals. Affirmed 
and remanded. 

R. L. McLaurin, of Vicksburg, and E. C. Sharp, of Jackson, for appellant. 

Cunningham & Berry, of Booneville, for appellee. 

ANperSON, J. Appellee brought his bill in the chancery court of Prentiss county 
against appellant on a fire insurance policy, issued by the latter to the former, to 
recover the sum of $2,000, a fire loss, suffered by appellee, of his stock of goods, 
wares, and merchandise, alleged to have been covered by said policy. Appellant 
interposed a demurrer to the bill, which was overruled by the court, and an appeal 
was granted appellant from that decree to settle the principles of the cause. 


The following is deemed a sufficient statement of the case made by the bill and 
exhibits thereto: 


When the insurance policy involved was issued by appellant to appellee, the latter 
was engaged in the mercantile business in a one-story frame building situated in the 
northwest corner of the intersection of the Baldwyn, Booneville, and Wheeler public 
highways, one mile west of Wheeler, in Prentiss county. The policy of insurance 
was issued and went into effect on the 29th day of April, 1924, and was in effect when 
the fire occurred which caused the loss for which appellee sued. After the issuance 
of the policy of insurance, appellee moved the frame store building, in: which his 
stock of goods was located and where he carried on his mercantile business, from 
the place where it was situated when the policy was issued, about 300 feet. south, 
and erected a brick store building on the old site. From that time until the fire, 
the frame building was used by appellee as a warehouse for goods not immediately 
needed in the conduct of his business in the new building. At the time of the fire 
there were goods of something like the value of $3,000 in the frame building. Appellee 
claimed fire damage to the stock therein for the amount sued for, $2,000. Appellant’s 
defense, raised by its demurrer, in short, was that there was no liability om the insur- 
ance policy, because by its terms it only covered loss by fire of the goods in the 
trame building while it stood on the site where it was when the insurance policy was 
issued. The demurrer raised another and a minor question—that the court ought to 
have dismissed appellee’s bill, because there was a complete departure therein from 
the case as originally set forth in appellee’s pleading. 

Appellee first brought his action in the circuit court of Prentiss county. After 
much pleading on both sides, the cause was transferred by the circuit court to the 
chancery court of that county. In the circuit court there was an original declaration 
and two or three amended declarations filed by appellee. In all of these declarations, 
appellee sought to recover on the insurance policy involved for the fire loss of his 
stock of goods in the frame building. That also constituted the gravamen of his 
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bill in the chancery court. The bill prayed that the oral agreement to make the 
policy cover the stock of goods at its new location be specifically performed, and that 
appellee recover the amount of his loss under the policy. Among other provisions, 
the policy of insurance contained the following: 


“Against all direct loss or damage by fire, except as hereinafter provided, to an 
amount not exceeding $2,000, to the following described property while located and 
contained as described herein, and not elsewhere, to wit: * * * Only while con- 
tained in the one-story frame building, with shingle roof, while occupied by assured 
as a general store, situated on the N. W. corner of the intersection of the Baldwin- 
Booneville and the Wheeler public pike, about one mile west of Wheeler, Prentiss 
county, Mississippi.” 

And the policy also contained the following provisions : 

“This policy is made and accepted subject to the foregoing stipulations and con- 
ditions, and to the following stipulations and conditions printed on the back hereof, 
which are hereby specially referred to and made a part of this policy, together with 
such other provisions, agreements, or conditions as may be indorsed hereon or added 
hereto; and no officer, agent, or other representative of this company shall have power 
to waive any provisions or conditions of this policy except such as by the terms of 
this- policy may be the subject of agreement indorsed hereon or added hereto; and 
as to such provisions and conditions no officer, agent, or representative shall have 
such power, or be deemed or held to have waived such provisions or conditions, unless 
such waiver, if any, shall be written upon or attached hereto, nor shall any privilege 
or permission affecting the insurance. under this policy exist or be claimed by the 
insured unless so written or attached.” 


[1] Appellant’s position is that there can be no recovery on the policy, because 
appellee failed, when he moved the frame store building from its site where it was 
located when the policy was issued to a new site, to have appellant indorse on the 
policy its transfer, so as to make it cover the goods at such new site, as provided 
in the stipulation of the policy last above quoted; in other words, that appellee cannot 
recover, because he failed to ask and receive, in the manner provided e the policy, 
appellant’s consent that the policy should cover loss by fire on the goods: while situ- 
ated in the frame store building on its new site. 

Appellee’s answer to that contention is that he did all he could to have the 
policy cover the goods at their new location; that he applied to the insurance agency, 
through which the policy was issued, which was authorized to give its consent to 
the transfer of the policy, so as to cover loss by fire on the goods at their new location, 
and the agency agreed to do as requested by appellee and to make the necessary nota- 
tion on the policy of insurance; that such transfer was not made through the fault of 
such agency, and without any fault on the part of appellee; that appellee relied and 
acted upon the promise of such agency to make the necessary transfer of the policy 
in the manner provided by the policy; and that therefore, in a court of equity, he 
was entitled to reform the policy, so as to make it cover the goods at their new 


location and to have the oral agreement to that effect specifically performed, and to 
recover the amount of his loss under the policy. 


We think, by analogy, at least, this question is settled in favor of appellee by 
the case of Hartford Fire Insurance Co. v. Buckwalter Lumber Co., 116 Miss. 822, 
77 So. 798. It is true that case and this are not parallel as to their facts. We think, 
however, the principles declared by the court in that case are controlling here. It 
was held in that case that an oral contract of an insurance company’s general agent, 
who had the authority to write insurance policies, mortgage clauses, and renewals, 
to substitute a mortgage clause in a fire insurance policy, was valid, although agreed 
to by the agent orally, and not in writing; that where such an agent stated that the 
fire insurance was effective as to the insured’s interest, and that he (the agent) 
would make out the necessary mortgage clause, the insurance company was estopped 
to claim that the policy and mortgage clause therein were void. 

According to the allegations of the bill in the present case, there was an oral 
agreement between the appellee and the appellant’s insurance agent with authority to 
act in the premises; that the agent would make the necessary notation on the policy, 
so as to make it cover the goods at their new location, as it did at the old; and that 
appellee acted and relied upon that oral agreement. Not having complied with 
the agreement, appellant, under the Buckwalter Case, would be estopped in a court 
of law to deny it. Certainly it seems that, if estopped in a court of law to deny 
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such an agreement, a court of equity will recognize and decree that appellant carry 
out and perform the agreement. It is no defense for appellant that the stipulation 
in the policy requires that all such agreements be noted on the policy or attached 
thereto in writing, because, under the allegations of the bill, it was not the fault of 
the appellee, but the fault of the appellant, that that stipulation was not complied with. 

[2] Appellant contends that the case set up in the appellee’s bill is a complete 
departure from appellee’s cause of action, which was transferred from the circuit 
to the chancery court, and for that reason appellant’s demurrer to the bill should 
have been sustained, and the bill dismissed. ppellant invokes the well-established 
doctrine that a complainant will not, be allowed to amend his bill, so as to make out 
an entirely new and different cause of action from that contained in the pleading 
sought to be amended. Cases in this state and other jurisdictions are cited to support 
that principle. It is unquestionably a sound rule, but we do not think it has any 
application to the facts of this case, as stated in the appellee’s bill. 

In the bill, as well as in the original declaration, filed in the circuit court, and 
also in the amended declarations filed in that court, appellee sought to recover on a 
certain insurance policy issued to him by appellant covering fire loss of his stock of 
goods in his frame store building, and that was the gravamen of appellee’s cause of 
action, running through all of his pleadings. It is true, in the various declarations 
and in the bill filed by him, there was| a variance in the allegations as to some of the 
essential facts; but that did not amount to a departure in the sense of the rule invoked 
by appellant. A different state of facts from those averred in the original bill may be 
set up by way of amendment, if the character of the relief sought remains the same; 
and this is true, notwithstanding the averments of the amended bill are inconsistent 
with those of the original bill, provided they are not inconsistent with its purpose 
and the relief originally sought. Hardie v. Bulger, 66 Miss. 577, 6 So. 186. We think 
the case made by appellee’s bill comes within that principle. We do not think there 
is any merit in the other questions argued on behalf of appellant. 

Affirmed and remanded. 


GREEN v. MILWAUKEE MECHANICS’ INS. CO. SAME y. ROCKY 
MOUNTAIN FIRE INS. CO. a v. or = FIRE & MARINE INS. CO. 
0. ; 
(Supreme Court of Montana. Dec. 3, 1926.) 
252 Pacific Reporter 310. 

1. INSURANCE—INSURED CLAIMING DAMAGES FROM EXPLOSION 
UNDER FIRE POLICY HAS BURDEN OF SHOWING PRE-EXISTING 
FIRE PROXIMATELY CAUSING INJURY. 

In action under fire policy, exempting insurer from loss caused by explosion 
alone, to recover for loss caused by explosion as incident to pre-existing hostile fire 
without claim for damages directly resulting from fire, insured had burden of showing 
that there was pre-existing fire proximately causing injury. 

(For other cases see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—POSSIBILITY OF ACETYLENE GENERATOR EXPLOD- 

ING WITHOUT APPLICATION OF EXTERNAL HEAT HELD SHOWN 

IN ACTION ON FIRE POLICY EXEMPTING INSURER FROM LIABIL- 

ITY FOR EXPLOSION ALONE. 

In action on fire policy, exempting insurer from liability for explosion alone, evi- 
dence held to show that explosion of acetylene generator causing loss could have 
occurred without application of external heat. 

(For other cases see Insurance, Dec. Dig. § 665[4].) 


5. INSURANCE—IN ACTION ON FIRE POLICY, EVIDENCE AFFIRMA- 
TIVELY SHOWING INSUFFICIENT FLAME TO EXPLODE ACETY- 
LENE GENERATOR CAUSING LOSS MADE NO CASE FOR JURY. 
In action on fire policy, exempting insurer from liability for loss caused by 

explosion without fire, evidence affirmatively showing that there was no other fire 

except small flame in waste discovered after explosion, which could not have heated 
acetylene generator necessary to cause its explosion, did not warrant submission of 
case to jury. 

(For other cases see Insurance, Dec. Dig. § 668[10].) 

Appeal from District Court, Fergus County; John C. Huntoon, Judge. 
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Separate actions by Andrew Green against the Milwaukee Mechanics’ Insurance 
Company, the Rocky mare Fire Insurance Company, and the St. Paul Fire & 
Marine Insurance Company, consolidated for trial. From a judgment of nonsuit, 
plaintiff appeals. Affirmed. 

Ralph J. Anderson and Rufus Hopkins, both of Lewistown, for appellant. 

Cooper, Stephenson & Hoover and Ayers & Toole, all of Great Falls, for 
respondents. 

Ropcers, District Judge (sitting in place of Mr. Justice Holloway, absent on 
account of illness). These causes were consolidated for trial. The actions were insti- 
tuted to recover on fire insurance policies covering the same property and containing 
the same provisions and covenants. The issues as framed by the pleadings are identical 
in each case. At the close of plaintiff’s evidence the court sustained a motion for a 
nonsuit, and judgment was entered accordingly. The court having overruled a motion 
for a new trial, plaintiff appeals from the judgment. 

The points to be decided are: Did the court.err in sustaining defendants’ motion 
for a nonsuit, and did the court err in sustaining defendants’ objection to a hypo- 
thetical question propounded to an expert witness? 

The complaint states that the property insured by the policy was damaged and 
portions thereof destroyed as a result of a fire in the building, and that by reason 
of the fire coming in contact with a certain acetylene gas tank and generator located 
on the premises, the acetylene gas tank and generator were caused to explode, and by 
reason of the explosion, which explosion was caused by the fire and was a direct 
consequence of the fire, the building and other property insured in the policy were 
damaged and destroyed, and that the damage and destruction of the property were not 
caused directly or indirectly by any cause or causes which by the terms of the 
policy are excepted therefrom. A copy of the policy is annexed to the complaint and 
by reference made a part thereof. The policy insured the plaintiff “against alf direct 
loss or damage by fire, except as hereinafter provided.” The exemption clause exempts 
the insurer from damages caused by an explosion of any kind, unless fire ensues, 
and in that event liability for damages attaches only when caused by fire. 

A correct interpretation of the above provision where the explosion is caused 
by fire is stated in 26 C. J. 345, as follows: 

“Where, however, the explosion is caused by a preceding hostile fire during its 
progress in the insured premises, the insurer is liable both for the loss caused by the 
fire and also that caused by the explosion, since the fire is the proximate cause of the 
whole loss and the explosion is a mere incident.” 14 R. C. L. 1218; Rossini v. St. Paul 
Fire & Marine Ins. Co.; 182 Cal. 415, 188 P. 564; Wheeler v. Phenix Ins. Co., 203 
N. Y. 283, 96 N. E. 453, 38 L. R. A. (N. S.) 474, Ann. Cas. 1913 A, 1297; Ger- 
man-American Ins. Co. v. Hyman, 42 Colo. 156, 94 P. 27, 16 L R. A. (N. S.) 77; 
Western Ins. Co. v. Skass, 64 Colo. 342, 171 P. 358. 

[1] Plaintiff contends that the burden of proof rested on defendants to show that 
a fire dd not exist prior to the explosion, and in support of this contention he cites 
authorities in all of which an action was being prosecuted to recover for loss directly 
caused by fire. We have no doubt as to the rule insisted upon being applicable to the 
issues as framed in the cases cited, but the rule is not applicable to this case, in which 
the damages claimed are for losses directly caused by an explosion as an incident to 
a pre-existing hostile fire and no damages are claimed as a direct result of a pre- 
existing or ensuing fire. The establishment by plaintiff of a prima facie case could 
not be attained by going no farther than establishing that there had been an explo- 
sion, for the plaintiff was not insured against loss caused by an explosion. The 
burden was on the plaintiff to show in this case a pre-existing fire, and that the fire 
was the proximate cause of the injury. 

The building was used as a machine shop; the acetylene generator was located 
in the northeast corner of the back room and had not been used for a week or ten 
days immediately prior to the explosion. It was 7 feet tall, cylindrical in shape, and 
24 inches in diameter. The chamber containing carbide was the top one, 24 inches 
in depth; the lower chamber, 60 inches in depth, on the morning of the explosion 
had water in it to the depth of 33 inches in a frozen condition, leaving a space 
for the gas contained in the generator in depth 27 inches. The generator was equip 
with a filling cap on top where the carbide was put into the chamber, which chamber 
had a funnel-shaped bottom. A gravity motor operated by weights furnished power 
to a shaft rotated by a series of four butterfly valves. When the shaft revolved, the 
butterfly valves would pick the carbide from the pipe in the carbide chamber and 
drop it into the water and the gas would accumulate on top of the water. A safety 
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valve was on top of the generator, connected with the gas space, adjusted so that the 
gas would escape when the pressure reached 16 pounds and be carried through a pipe 
to the atmosphere above the roof. An automatic valve shut off the supply of carbide 
by shutting off the motor at 10 pounds’ pressure. There was an additional safety de- 
vice—a butterfly trip—which of a night would be closed by the operator, so that, should 
the motor start, the carbide could not get out of the carbide chamber and into the gas 
and water chamber. This safety device was applied every night up to the time it was 
last used. The gas was removed from the generator through a valve. There was a 
flashback chamber filled with water, through which the gas would bubble as it was re- 
leased, and no fire could flash from the torch back into the chamber of the generator. 
A quarter-inch pipe connected with the valve through which the gas was taken for use 
and carried the gas to the front room when it was used there, and when used in the 
back room a hose conducted the gas from the generator to where it was used. The hose 
was not connected with the generator at the time of the explosion. When the generator 
was shut down over night, in the morning as a rule the pressure held about the same 
according to the weather; if the weather was real cold it would decrease, if it was 
warm the pop-off valve would take care of the heat expansion. If the machine was 
shut down for a week or ten days the gas pressure would gradually decrease. The 
back room was heated by a furnace in the basement. The room had been heated the 
day before, but there was no fire in the furnace the morning of the explosion; the 
room was cold, the outside temperature below zero, and the temperature in the room 
approximately the same. There was a coal pile about a foot deep next to the generator 
and: separated from it by a board, and on top of the coal was used waste saturated 
with oil and grease, estimated to be from 6 to 18 inches deep, in quantity from one 
to two bushels, and estimated by the witnesses as being at various distances from the 
generator—from six inches to two feet. 

A- witness testified : ] 

“At the time of the explosion I was in the alley at the rear of the building. I 
saw a flash, glare, blaze of light, a flame through the windows; the flash was in the 
vicinity of the generator, and I dropped flat on the ground and heard a report. I 
could not see there was any perceptible interval of time between the time I saw the 
flash and heard the explosion and threw myself on the ground. I presume that the 
flash, the explosion, and my ducking was just as near instantaneous as you could make 
it. As soon as it was over I walked to the back door and stepped inside and hollered 
to know if anybody was hurt. The room was full of black smoke. I could not 
see any distance. Someone answered me, and as soon as he answered I went out.” 

After the explosion the waste was on fire. Relative to this one witness, who 
was in the front room at the time of the explosion, testified: 

“At the time I did not observe any flame in the air. I could not observe anything 
in the rear room but smoke. It was very dark—black heavy smoke. After the 
explosion there was fire burning in the back room; the waste was burning; the waste 
was giving off a common flame; it was not much of a flame, it was more of a 
smudge; the fire chief stamped on it and put it out. There might have been a little 
flame to it, but waste does not flame anyway; it will just smoulder. That was the 
only fire in the back room that I saw after the explosion; there was not any fire in 
the front'room except in the stove.” 

Goodrich testified : 

“At the time of the explosion I did not observe any flame in the front room 
and I could not observe conditions in the back room. After the explosion there was 
waste burning in the back room; it was not a large blaze. It was blazing I do not 
know how high; it could not have covered a very large space, but it was just a small 
flame there. I saw the flame possibly two, three, or four minutes after the explosion ; 
it took that time for the smoke to clear out before you could see back there, and I did 
not venture in there until after the smoke had cleared away. I did not do anything 
to the waste; the fire chief and others came in and about that time; they proceeded 
to put out the fire and done whatever was done. I did not touch it. I did not pay 
much attention to it, as it was just the matter of a little waste, and on top of a pile 
of coal, and I did not see where it could do much damage. I was out in the 
back room before the explosion and carried some ashes out through the back room, 
and I was in the back room when Brew was starting his truck [estimated by the 
witness to have been 10 or 15 minutes before the explosion], and those were the only 
times I was in the back room that morning. I did not observe any evidence of fire 
prior to the explosion. The fire chief arrived about five minutes after the explosion.” 
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No one testified to the distance between the generator and the fire in the waste. 

Plaintiff testified : 

“I was not present at the time this explosion happened; I could not see anything 
that was fired on the front or the rafters where there was wood. In the first place 
there wasn’t an awful lot to burn. The woodwork of the building was not burned. 
There was not any evidence of fire around where I worked. There was evidence 
of fire around the machine, of course. It didn’t burn the rafters, but it was awful 
smoky. There was a sooty discoloration on the rafters the color of black smoke. 
There was no evidence of any contact of flame with the rafters, walls, partition. 
There could not have been any contact with the walls because they were brick. They 
were black, of course. It was the explosion itself that caused the damage I am 
referring to.” 

Stone, an expert witness, testified: 

“Q. Assuming, Mr. Stone, that you have an acetylene generator, known as the 
Economy generator, which is constructed with a carbide chamber on top and that 
it is connected with the chamber below by a butterfly valve, this chamber below being 
60 inches in height and containing water to al depth of about 36 inches, the generator 
being equipped with a safety valve that will blow off at a pressure of 16 pounds, and 
this generator being located in a room in which there has been no heat since the day 
preceding, the time in question being at about 9 o’clock in the morning of the fol- 
lowing day, and the safety device on the generator which controls the butterfly valve 
had been placed so that no carbide could be fed down into the chamber, the outside 
temperature being below zero, the temperature in the room being approximately the 
same as the outside, and the water in the generator being frozen, the pressure on the 
gas being anywhere from 16 pounds down to the pressure of the atmosphere, and 
prior to the explosion a large sheet of flames was observed immediately preceding 
the explosion, would you say under those facts and circumstances, in your opinion, 
it would be possible for the acetylene gas in the generator to explode without the 
application of fire? Amending the question, however, to state that the flames observed 
were immediately preceding or instantaneous with the explosion. A. It is my opinion 
that it could not explode except by the external flame.” 

On cross-examination he testified : 

“It is a property of acetylene that at certain pressures it will explode, break down 
of its own accord, without the application of any external fire. The combination of 
the carbide and water, in a container will, unless released, generate sufficient pressure 
to explode. The chemical reaction between the carbide and the water would raise 
the temperature as well as the pressure to an explosion point, but the carbide would 
have to combine rapidly with the water in order to accomplish that. If heat is not 
applied at too rapid a rate the pop-off valve would carry the gas off. It is not my 
idea that heat applied to the outside of this generator would expand that gas fast 
enough so it would not get out through the pop-off valve. When mixed with air a 
heat of 896 degrees Fahrenheit would have to be applied to acetylene to get it to burn. 
There would have to be applied to acetylene in a container in which no air was present, 
in order to get it to decompose, burn, or consume, approximately 1436 degrees 
Fahrenheit.” 

Robinson, an expert witness, in reply to the same question propounded to Stone 
on direct examination, replied: 

“A. You want to know whether it will explode without the aid of a flame? 

“Q. Without the aid of external fire. A. I don’t see how it: can.” 

On cross-examination he testified : 

“If there had been a generation in the tank caused some way or other, the pres- 
sure could have risen inside of the tank and caused this explosion without any external 
flame at all. If the carbide dropped down into the water in large quantities quickly 
for some reason or other, gas and pressure would be generated. I don’t think that 
any kind of an ordinary flame applied to the tank would heat water up to a point 
first to melt the ice and then get it so hot as to expand the gas in the gas chamber 
above the ice and water and make it go so fast that it wouldn’t get off through the 
pop-off valve.” 

{2] The inference that might be drawn from the opinions of the expert witnesses 
that there was of necessity a pre-existing fire of sufficient intensity to cause the explo- 
sion and that the generator could not explode without the application of external 
heat, expressed in response to a hypothetical question, is wholly unfounded when each 
witness’ testimony is considered in its entirety. On the contrary, it clearly appears 
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there there could have been an explosion without the application of external heat. 

[3, 4] In considering this case we have borne in mind the rules so often announced 
by this court that “on motion for nonsuit every fact is deemed to be proved which 
the evidence tends to establish, and must be viewed in the light most favorable to 
plaintiff,” but it is also true, as stated in Park v. Grady, 62 Mont. 246, 204 P. 382: 

“The record must contain competent testimony fairly tending to affirmatively prove 
the allegations of the complaint. The burden of proof is still upon the plaintiff, and 
is not satisfied if the conclusion to be reached from the testimony offered is merely a 
matter of conjecture. If such conclusion be equally consonant with the truth of the 
allegations, and with some other theory inconsistent therewith, it then becomes a mere 
conjecture, and the rule of the burden of proof is not satisfied”—citing Shaw v. New 
Year Gold Mines Co., 31 Mont. 138, 77 P. 515. 

[5] It affirmatively appears from the evidence that there was no other fire except 
the smudge or small flame in the waste, discovered after the explosion, and that it 
could not have heated the generator at the rapidity and to that degree of heat necessary 
to cause the explosion. The evidence does not tend to support any reasonable conclu- 
sion that would have justified a submission of this case to the jury. 

[6] The assignment that the court erred in sustaining plaintiff’s objection to a 
hypothetical question asked of the expert witness Stone cannot be sustained. The 
question assumed facts unsupported by any evidence. 

The judgment is affirmed. 

Affirmed. 

Callaway, C. J., and Galen, Stark, and Matthews, JJ., concur. 


FIRE ASS’N OF PHILADELPHIA vy. AGRESTA. (No. 19763.) 
(Supreme Court of Ohio. Dec. 14, 1926.) 
154 Northeastern Reporter 723. 
(Syllabus by the Court.) 
INSURANCE—WRITTEN DEMAND FOR APPRAISEMENT HELD CON- 

DITION PRECEDENT FOR APPRAISAL AND AWARD UNDER FIRE 

POLICY PROVIDING THEREFOR; IN ABSENCE OF DEMAND FOR 

APPRAISEMENT UNDER POLICY MAKING APPRAISEMENT OP- 

TIONAL, ASSURED HELD ENTITLED TO SUE FOR FIRE LOSS 

WITHOUT APPRAISEMENT. 

An insurance policy contained a provision: “In case the insured and this com- 
pany shall fail to agree as to the amount of loss or damage each shall on the written 
demand of either select a competent and disinterested appraiser. The appraisers 
shall first select a competent and disinterested umpire. * * *™ The appraisers shall 
then appraise the loss and damage stating separately sound value and loss or damage 
to each item. * * * An award in writing so itemized, * * * when filed with 
this company shall determine the amount of sound value and loss or damage.” The 
policy contained the further provision: “No suit or action on this policy for the 
recovery of any claim shall be sustainable in any court of law or equity unless all the 
requirements of this policy shall have been complied with nor unless commenced 
within twelve months after the fire.” Held: (1) A written demand of one of the 
parties for an appraisement is a condition precedent to the right to have an appraisal 
and award; (2) an appraisement might have been demanded by the insurer, and, no 
such demand having been made, the assured may maintain an action on the policy 
without an ascertainment of the loss and damage by appraisers. 

(For other cases, see Insurance, Dec. Dig. § 568, 612[3].) 

Error to Court of Appeals, Ashtabula County. , . . 

Action by Joseph Agresta against the Fire Association of Philadelphia. Judg- 
ment for plaintiff, and defendant brings error. Affirmed.—[By Editorial Staff.] 

The facts are stated in the opinion. Pe 

Duffy & Duffy, of Cleveland, and Arthur Rinto, of Ashtabula, for plaintiff 
in error. 

Perry, Perry & Perry, of Jefferson, and J. H. Copp, of Geneva, for defendant 
in error. 

MarsHatt, C. J. In the court of common pleas of Ashtabula county, Agresta 
sought to recover from the insurance company the amount of his loss by fire 
which entirely destroyed his store building and stock of goods. The policy of 
insurance was a uniform policy, which had been prepared by the company, and 
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contained as one of its conditions the usual clause requiring immediate notice 
in writing of the loss, with an inventory of the property, and, within 60 days 
after the fire, proof of loss containing certain information upon the knowledge and 
belief of the insured. These notices were served, although there was some contention 
in the pleadings, and perhaps at the trial, that the requirements had not been fully 
complied with. No question upon that point is made in this error proceeding, and 
it is only referred to in this connection because it is some indication at least that 
the insurer denied ultimate liability. 

The insurance policy contained a further provision, as follows: 

“In case the insured and this company shall fail to agree as to the amount 
of loss or damage, each shall, on the written demand of either, select a competent 
and disinterested appraiser. The appraisers shall first select a competent and dis- 
interested umpire; and failing for fifteen days to agree upon such umpire, then, 
on request of the assured or this company, such umpire shall be selected by a judge 
of a court of record in the state in which the property insured is located. * * * 
An award in writing, so itemized, of any two when filed with this company shall 
determine the amount of sound value and loss or damage.” 

The policy contained a further provision: 

“No suit or action on this policy, for the recovery of any claim, shall be sus- 
tainable in any court of law or equity unless all the requirements of this policy 
- have been complied with, nor unless commenced within twelve months after 
the fire.” 

The answer embraced five defenses, the first of which was a general denial, 
containing a further allegation that there was a failure to agree as to the value 
of the goods and the amount of damage occasioned thereto by the fire. Other 
defenses go to the question of ultimate liability upon the policy without regard 
to the amount and value of the loss. The fifth defense raises the particular issue 
which is the subject-matter of this error proceeding, viz. the failure to agree as 
te the amount of the loss, and avers that the insured never requested or demanded 
that the loss and damage be appraised or determined by appraisers. This alleged 
failure was pleaded as a condition precedent and therefore a complete bar to 
recovery. 

The reply to the fifth defense alleges that no appraisal was required by either 
party, and that defendant never demanded the same. The bill of exceptions is not 
presented in its entirety, but it is admitted that neither party made demand for 
an appraisal. This brings before the court the single question whether an insurance 
policy containing the above-quoted provision may be sued upon without any ap- 
praisement of the loss, where neither party has demanded such appraisal. 

In argument, counsel for the insurer have pointed out many conditions of fire 
insurance policies which are held to be valid conditions precedent to a recovery, 
failure to comply with which constitutes a bar to recovery upon the policy in the 
event of loss. , 5 

This court has never construed the particular phrasing found in this policy, but 
has in two well considered cases upheld the validity of a condition in a fire insur- 
ance policy which in definite terms stipulates that, in the event of disagreement . 
between the insurer and the insured as to the amount of loss or damage, the same 
shall be ascertained by appraisers. 

The first of these is the case of Phoenix Ins. Co, v. Carnahan, 63 Ohio St. 
258, 58 N. E. 805, where it was declared that to entitle the insured to maintain 
an action to recover under such a policy he must show that he has either performed the 
condition or has a-legal excuse for the nonperformance thereof. Seven years later, in 
the case of Graham v. German American Ins. Co., 75 Ohio St. 374, 79 N. E. 930, 
15 L. R. A. (N. S.) 1055, 9 Ann. Cas. 79, this court again dealt with a policy 
containing a similar stipulation, and the earlier rule was med. In those policies 
there was an unqualified requirement that the amount of the loss, in the event of 
disagreement, be ascertained by appraisement. Those cases therefore differed ma- 
terially from the instant case, in that the provision of the policy in the instant 
case relating to appraisement is optional with either party. By its terms neither 
is required to invoke it, though either may do so. In the opinion in the Graham 
Case, Davis, J., at page 403 (79 N. E. 930) discussed at length that clause which 
unqualifiedly required an appraisement, and called attention to the difference be- 
tween a policy in that form and the policies in reported cases which had been 
cited in argument, which expressly provided for appraisal upon “written request 
of either party.” It follows, from the discussion in that opinion, that neither the 
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Graham Case nor the Carnahan Case was intended as an authority in a suit upon 
a policy which did contain a clause making an appraisal in the event of disagreement 
optional with either party. Those cases must therefore be definitely disregarded 
as authorities in cases where language wholly different is employed. 


In any action to recover upon an insurance policy, the inquiry may be a dual 
one: First, the question of ultimate liability; second, the amount of the loss, 
Even if the company disputes ultimate liability, it might nevertheless not desire to 
have the amount of the loss submitted to the determination of a court and jury, 
and therefore demand arbitration, and by demanding arbitration would not be pre- 
cluded from denying ultimate liability. In this case, the company pleaded defenses 
going tyo the ultimate liability upon the policy as well as to the amount of the 
loss. It had the option of submitting both questions to the court and jury, and, 
not having made any previous request for an appraisement, it will be presumed 
to have preferred to have both questions determined in a single suit. The insured, 
on the other hand, knowing that ultimate liability was to be denied, might also 
have preferred to submit both questions to determination in an action in court. 

It is true that a later condition in the policy states that no suit or action may 
be sustained in any court of law unless all the conditions shall have been com- 
plied with, and this stipulation in the policy must be construed in connection with 
the former stipulation which left the appraisement optional with either party and 
not to be employed unless one party should demand the same in writing. If, there- 
fore, neither party should invoke the right of appraisement, that clause should be 
disregarded as a condition of the policy. The interpretation insisted upon by the 
insurer, that no suit can be maintained until after the amount of loss has been 
ascertained by appraisement, would render utterly meaningless the words, “each 
shall, on the written demand of the other.” 


Counsel for the insurer concedes, and cites in support 6 Ruling Case Law, 838, 
that no substantive clause in a contract shall be disregarded, and that seeming 
contradictions must be harmonized, if reasonably possible; that each provision must 
be construed in connection with other provisions, and, if possible, effect be given 
to all; that a construction which entirely neutralizes one provision should not 
be adopted if the contract is susceptible of any other which gives effect to all 
its conditions; and that the courts will look to the entire instrument, and if possible, 
give such construction that each clause shall have some effect. 


In the instant case, if the language of the policy means anything, it means that 
upon the written request of the company the plaintiff shall join the company in 
choosing arbitrators and in procuring an award before suit may be begun. It 
being equally optional with both parties to the contract, the insured owed no duty 
to demand an appraisement. It was in the power of the insurance company to 
perform this condition of the policy and to have a submission to arbitration to 
determine the amount of the loss, by the simple process of making a written 
request for such submission. If a written request for an appraisal had been made 
by either party, the further provision in the policy, that no suit could be brought 
except upon an award, would have become effective and binding upon the insured. 
In that event, it would have been a condition precedent. That condition in the 
policy has not been reached. A written request for an appraisement is a condition 
precedent to such appraisal and award, and, there not having been a written request 
by either party, the appraisal and award became unnecessary, under the conditions 
of the policy, in order to entitle the plaintiff to recover. The award can only 
become a condition precedent to a right of action, if we entirely eliminate the words, 
“each shall, on the written demand of either.” If we restore the words, it is 
clear that arbitration is only to be had upon request. Until there is such written 
request, neither party is compelled to arbitrate. 

The foregoing conclusion is reached in obedience to a well-settled rule of in- 
terpretation that, when one party to a contract is responsible for the language 
employed, and the language contains ambiguity or words of doubtful meaning, 
such contract must receive a strict construction against the party employing the 
language, and a favorable construction to the other party. Great Am. Mut. In- 
demnity Co. v. Jones, 111 Ohio St. 84, 144 N. E. 596, 35 A. L. R. 1023; Mumaw 
v. Western & Southern Life Ins. Co., 97 Ohio St. 1, 119 N. E. 132. | 3 

The conclusions we have reached are in harmony with the following decided 
cases: Wallace v. German-American Ins. Co. (C. C.) 41 F. 742; German-American 
Ins. Co. v. Steiger, 109 Ill. 254; Wright v. Susquehanna Mut. Fire Ins. Co., 110 
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Pa. 29, 20 A. 716; Phoenix Ins. Co. v. Badger, Sy a 283, 10 N. W. 504; Davis 
v. Anchor Mut. Fire Ins. Co., 96 Iowa, 70, 64 N 687. 

The judgment of the Court of Appeals must ce be affirmed. 

Judgment affirmed. 

Jones, Matthias, Day, Allen, Kinkade, and Robinson, JJ., concur. 


FIREMAN’S FUND INS.°CO. et al. v. BOX. (No. 16750.) 

(Supreme Court of Oklahoma. Sept. 14, 1926. Rehearing Denied Oct. 26, 1926. 
Application to File Second Petition for Rehearing Denied Jan. 18, 1927.) 
252 Pacific Reporter 433 
(Syllabus by the Court.) 


1. INSURANCE—PLAINTIFF SUING ON FIRE INSURANCE POLICY IN- 
SURING PROPERTY, “WHILE LOCATED AND CONTAINED AS DE- 
SCRIBED HEREIN AND NOT ELSEWHERE,” MUST ALLEGE AND 
PROVE THAT PROPERTY WAS CONTAINED IN DESIGNATED 
BUILDING AT TIME OF LOSS. 

When it is stated in a fire insurance policy that the company insures certain 
property “while located and contained as described herein and not elsewhere,” it is 
incumbent upon plaintiff to allege and prove that the property destroyed was therein 
contained at the time of the loss. 

(For other cases, see Insurance, Dec. Dig. § 645[2].) 


2. INSURANCE—PETITION ALLEGING PROPERTY WAS LOCATED IN 
BUILDING DESCRIBED IN FIRE INSURANCE POLICY MARCH 27, 
1924, AND IN ANOTHER PARAGRAPH ALLEGING LOSS JUNE 1. 
1924, WHILE POLICY WAS IN FORCE, HELD. SUFFICIENT ON GEN- 
ERAL DEMURRER. 

When the petition alleges that the property insured was located in the building 
described in the policy on the 27th day of March, 1924, and in another paragraph 
alleges that on the Ist day of June, 1924, and while said policy was still in force 
the said stock of merchandise, the property hereinbefore mentioned and covered by 
said insurance, was totally destroyed by fire, it will be inferred that the pleader in- 
tended to allege that the said property was so located at the time of the fire, and the 
— will be held sufficient as against a general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 632.) 

3. PLEADING. 

Pleadings attacked by demurrer should be liberally construed in favor of the 
pleader, where material allegations are merely defectively stated and not entirely 
omitted. 

(For other cases, see Pleading, Dec. Dig. § 34[3].) 


4, APPEAL AND ERROR—PLEADING—236(1)—ALLOWING. AMEND- 
MENT OF PLEADINGS IS DISCRETIONARY AND WILL NOT BE 
DISTURBED ON APPEAL EXCEPT FOR ABUSE OF DISCRETION 
OF TRIAL COURT. 

The matter of the allowance of an amendment to pleadings rests within the sound 
discretion of the trial court, and the action of the trial court will not be disturbed 
on appeal unless there is an abuse of discretion. 

(For other cases, see Appeal and error, Dec. Dig. § 959[1].) 

5. INSURANCE—IN ACTION ON FIRE INSURANCE POLICY, DAMAGES 
CANNOT EXCEED ACTUAL CASH VALUE OF PROPERTY AT TIME 
OF LOSS, LESS ITS VALUE AFTER FIRE, AND IN NO EVENT 
SHOULD EXCEED WHAT IT WOULD COST OWNER TO REPAIR 
OR REPLACE WITH MATERIAL OF LIKE KIND AND QUALITY. 
(COMP. ST. 1921; § 6767). 

An instruction to the effect that, in determining the amount of plaintiff’s recovery, 
the defendants cannot be held to be liable beyond the actual cash value of the prop- 
erty at the time any loss or damage occurs, less whatever value said property may 
have had after the fire, and that the loss or damage shall be ascertained or estimated 
according to such actual cash value with proper deductions for depreciations, however 
caused, and shall in no event exceed what it would then cost the plaintiff to repair 
or replace said store fixtures and merchandise with material of like kind and quality 
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correctly states the law with reference to the measure of damages, applicable to the 
issues involved in the instant case. 

(For other cases, see Insurance, Dec. Dig. § 502.) 

Commissioners’ Opinion, Division No. 5. 

Appeal from District Court, Oklahoma County; William H. Zwick, Judge. 

Action by P. J. Box against the Fireman’s Fund Insurance Company and others 
to recover damages for loss of merchandise and fixtures under certain fire insurance 
policies. From a judgment in favor of the plaintiff, defendants appeal. Affirmed. 

Rittenhouse & Rittenhouse, of Oklahoma City, for plaintiffs in error. 

Hayson & Lukenbill, of Oklahoma City, for defendants in error. 

PinkHAM, C. The defendant in error, P. J. Box, carried fire insurance with the 
plaintiffs in error upon his stock of merchandise and fixtures in a certain store build- 
ing located at No. 28 Broadway Circle, Oklahoma City, and on the Ist day of June, 
1924, he had $11,500 insurance on his stock and $6,500 insurance upon the fixtures. 
On the Ist day of June, 1924, a fire occurred in said building which resulted in the 
loss or damage to the said stock of merchandise and store fixtures. Thereafter, the 
defendant in error made a detailed statement and proof of loss. An attempt to arrive 
at an adjustment was unsuccessful, and the defendant in error instituted an action 
against each of the plaintiffs in error in the district court of Oklahoma county. The 
parties will be referred to as they appeared in the trial court. 

’ The defendants filed their demurrers to the petitions of the plaintiff, which 
demurrers were overruled and exceptions saved. Thereafter, to these respective 
petitions of the plaintiff the defendants filed their separate answers, wherein each 
of the defendants specifically denies the allegations and statements contained in said 
petitions save and, except a such allegations thereof as are specifically admitted in 
their answers. Each of said defendants admits that it is an insurance company duly 
authorized to write fire insurance under the laws of the state of Oklahoma, and each 
of said defendants further answering admits that it executed and delivered to the 
plaintiff the respecive fire insurance policies on the dates and for the amounts, as al- 
leged by the plaintiff, and that “upon the date of the fire in plaintiff’s petition mentioned 
there was fire insurance upon the property in said policy described;” and, further 
answering, the defendants state that the alleged loss and damage to the. property 
of the plaintiff mentioned in his petition resulted directly and proximately from a cause, 
casualty, means, hazard, or peril not insured against or covered or contemplated by 
said contract or policy of insurance sued upon herein, and that, if the stock of 
merchandise and store fixtures were injured or destroyed by fire, the destruction or 
injury to said property. was due to the acts or conduct of the plaintiff, and that 
by reason thereof the plaintiff cannot recover. . 


To the respective answers of the defendant insurance companies the plaintiff 
filed his reply, wherein he denies all of the allegations of the respective answers 
which in any manner controvert the allegations of his petition. 

The causes came on for trial to a jury, and under agreement of counsel were 
consolidated under No. 44687 in the trial court. After the plaintiff introduced his 
testimony and rested, the defendants.demurred to the testimony, which demurrer 
was overruled and exceptions saved. The defendants then introduced their testimony 
and rested, and the plaintiff introduced his testimony in rebuttal thereof. Thereupon 
the defendants moved for an instructed verdict, which motion was overruled, and 
exceptions reserved. A verdict was returned for the plaintiff and against the defend- 
ant for damages for loss on the stock of merchandise in the sum of $2,120, and 
for damage to fixtures in the sum of $4,383. E 

The defendants moved for judgment notwithstanding the verdict, which motion 
was overruled and exceptions allowed. Motion for a new trial was filed, at which 
time the court permitted an amendment to the petitions to conform to the proof and 
then overruled the motion for a new trial, to which ruling of the court the defend- 
ants excepted and have duly appealed to this court by petition in error and case- 
made _ atached. ° 2 

The defendants’ several assignments of error are presented under the following 
propositions: First. That the petition of plaintiff filed in each of said causes, as 
consolidated, wholly failed to state a cause of action in that same did not allege that 
the property destroyed by fire was located at the place described in the policies. 
Second. That where the petition fails to allege that the property was located at 
the time of the fire at the place described in the policy and evidence is admitted 
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over objections and exceptions of the defendant, the petition cannot be amended 
after the trial to conform to the facts proven. Third. That the measure of damages 
to the fixtures was what it would cost to repair and replace the fixtures with ma- 
terials of like kind and quality, said fixtures under the evidence having been shown 
to be susceptible of repair, and, the plaintiff not having established his measure of 
damage was not entitled to recover as to the fixture items. Fourth. That the court 
erred in overruling motion for new trial. 

[1] The petition in this case and in each of the several causes, as consolidated, 
are alike except as to the names of the defendants and the amounts sought to be 
recovered for the loss occasioned by the fire. It is earnestly insisted that the petitions 
in question wholly failed.to state a cause of action, and that the demurrers should 
have been sustained, and that the court having failed so to do the same constitutes 
reversible error, entitling the defendants to aj new trial in each of the several causes 
as consolidated. In support of this proposition, decisions of this court are cited 
to the effect that an allegation that the property was located at the time of its de- 
struction on the premises or in the building, as provided in the policy, is essential 
to the legal sufficiency of the petition. American Cent. Ins. Co. v. Boyle, 69 Okl. 
195, 171 P. 714; Miller v. Connecticut Fire Ins. Co., 47 Okl. 42, 151 P. 605; Germania 
Fire Ins. Co. v. Barringer, 43 Okl. 279, 142 P. 1026. 

In the first case hereinabove cited, it appears that the allegation of the cross- 
petition in regard to the destruction of the property covered by the insurance policy 
is as folows: 

“That thereafter, to wit, on or about the 9th day of January, A. D. 1914, the 
defendant’s stock of merchandise covered by said policy of insurance was totally 
destroyed by fire; that the value of said stock of merchandise so destroyed by fire 
at the time of its loss was the sum of eight hundred dollars ($800).” 

In the opinion it is said: 

“There was neither amendment made at the trial of said cause, nor is there any 
evidence curing this defect in the petition.” 

In the case of Miller v. Connecticut Fire Insurance Co., supra, the court adopted 
the holding in the case of Arnold v. American Ins. Co., 148 Cal. 660, 84 P. 182, 
25 L. R. A. (N. S.) 6. It appears from an examination of the Arnold vy. American 
Ins. Co. Case the plaintiff brought a suit upon three insurance policies covering the 
loss of two houses and household furniture, which losses were sustained in three 
separate and distinct fires. The court in passing upon the questions presented uses 
the following language: 

“The complaint nowhere alleged that at the time of any of these fires either house 
was occupied as a dwelling house, or that the furniture insured was contained in 
the house No. 735 Stewart street, nor did it allege any facts from which such a con- 
clusion might be inferred or even surmised.” 

At the close of the opinion the court made the following order: 

“The judgment is reversed and the cause remanded for further proceedings, 
with directions to the lower court to allow the plaintiff to amend her complaint, 
if she so desires.” 

In Germania Fire Ins. Co. v. Barringer, supra, the court said: 

“Although the policy recites that the building was only insured while occupied 
as a private dwelling house, and the household and kitchen furniture while contained 
therein, the petition fails to state that, at the time of the fire, the building was so oc- 
cupied. * * * These were necessary allegations. * * *” 

The judgment, however, in that case was affirmed, the court holding that the ad- 
missions and allegations of the insurance company’s answer were sufficient to over- 
come any defects in the petition. In the body of the opinion it is said: 

“There being admittedly only one fire, which destroyed both building and goods, 
it may be fairly inferred that defendant intended to admit that the goods were in the 
building at that time.” 

[2] In the instant case the petition alleged, in substance and effect, that on the 
27th day of March, 1924, the defendant, by its agents made its policy of insurance 
in writing, a copy of which was attached to the petition as a part thereof, and thereby 
insured the plaintiff against loss and damage by fire to the amount therein stated 
upon his stock of merchandise consisting chiefly of groceries provisions, and meats, 
“all while contained in the two-story composition roof brick building situated at 
No. 28 Broadway Circle, which building is on lots 3 and 4, block 1, Dale Addition 
to Oklahoma City, Oklahoma. * * *” The petition further alleged that: 
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“On the Ist day of June, 1924, at about the hour of 2:30 a. m., and while 
said policy was still in force, the said stock of merchandise, the property hereinbefore 
mentioned and covered by said insurance policy, was totally destroyed by fire, which 
fire did not happen from any causes excepted in said policy. Pe oe 

The policy attached to the petition and made a part of it required the plaintiff, 
in case of loss, to perform certain duties, one of which was that it was necessary 
for the plaintiff, upon sustaining a loss, to render to the defendant a proof of loss 
and to give a detailed and minute description of the fire and the loss caused thereby, 
and, in addition thereto, to furnish to the defendant “the use, occupation, location, 
possession, or exposures of said property since the issuing of this policy; by whom 
and ior what purpose any building herein described and the several parts thereof 
were occupied at the time of the fire.” 

This the plaintiff alleges he did in his petition. The petition alleges: 

“The plaintiff duly fulfilled all of the conditions of said insurance policy on his 
part and immediately gave notice to the defendant of the loss suffered by him by 
reason of said fire, and responding to said notice the agents and representatives of 
the defendant met the plaintiff and viewed the loss and in conjunction with him 
made an inventory of the same, thereby waiving notice in writing; and within 
sixty (60) days after said fire plaintiff rendered a statement to the defendant, signed 
and sworn to by the insurer, and thereby gave the defendant due notice and proof 
of the fire and loss aforesaid as required by said policy.” 

We cannot say that the court committed reversible error in overruling the de- 
murrers to the plaintiff's petitions on the ground that it was not sufficiently alleged 
that the property was in the building at the time of the fire, and we are impelled to 
conclude that the defendants were in no wise harmed by the overruling of the 
demurrers, in view of the answers of the defendants and the positive evidence of 
the fact adduced on-the trial that the property insured was located in the building 
described in the policies when the fire occurred. The defendants’ answers, in addition 
to their general denials, set up in each case two separate and distinct defenses. 
Paragraph 5 of the answers sets forth a certain condition in the policy for the benefit 
of the defendant of what is designated as a “reduced rate contribution clause,” and 
alleges that on the date of the fire in plaintiff’s petition mentioned there was fire 
insurance upon the property in said policy described exceeding 90 per cent. of the 
cash value thereof, and further states “that, if this defendant is liable in any amount 
upon said policy by reason of said fire, which the defendant denies,” the defendant 
would only be liable for a fractional portion of the actual loss caused by the fire, 
the same to be determined as required by the policy. The answer then sets forth, 
“as a further and second defense * * * that the alleged loss and damage to the 
property in plaintiff's petition mentioned resulted directly and proximately from a cause, 
casualty, means, hazard, peril or perils not insured against or covered or contemplated 
by said contract or policy of insurance sued upon herein” and then states that the loss 
or damage alleged did not result from any cause, etc., insured against for which the 
defendant was or could be liable under the terms of the policy. 

In the trial of the case, the theory of the defendants was that plaintiff himself 
had set fire to the building containing the insured property, and witnesses were 
introduced on the part of the defendants in an attempt to prove this defense, and 
at the close of the testimony counsel for defendants offered three requested instruc- 
tions upon this defense, all of which requested instructions were given by the court 
exactly as they were requested. . 

It clearly appears that the defendants relied chiefly, if not entirely, upon the 
second defense pleaded in their answ 
of the plaintiff—and that in order to support that defense it became necessary for 
the defendants to either prove the location of the merchandise and fixtures at the 
time of the fire or else admit the same. Such admission or proof was necessary to 
the defense set up in the answers. A careful examination of the evidence shows that 
the defendants not only assumed that the merchandise and fixtures were in the store 
building at No. 28 Broadway Circle in Oklahoma City, the place described in the 
policies of insurance at the time of the fire, but proved that the property in question 

was there at the time of the fire. Furthermore, if the petition failed to definitely 
allege that the plaintiff's property was contained in the building in question at the 
time of the fire, as contended, the overruling of the demurrers was not error, in 
view of the fact that nowhere in any one of these defenses pleaded in the answers 
did the :defendants mention or intimate that at the time of the fire the merchandise 
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and fixtures were not contained in the building or location described in the policies. 
On the contrary, the defendants admitted that their adjusters came to the place of 
business of the plaintiff, and took photographs of the interior of the building immedi- 
ately after the fire, made inventories of the property, and had parties go to the building 
and make estimates on what it would require to repair the damaged fixtures. Under 
this state of facts it is difficult to see wherein the defendants were in any manner 
prejudiced by the court’s ruling on the demurrers. 

“*Although a demurrer may have been improperly overruled, yet, if the demurrer 
was not harmed by such ruling, judgment will not be reversed on account of the 
harmless error.’ 6 Enc. of P. & P. p. 368.” 

See, also, American Ins. Co. of Newark, N. J., v. Rodenhouse, 36 Okl. 211, 
128 P. 502, with reference to the effect of pleading over after the overruling of 
the demurrer. 

[3] It is the settled rule in this state that pleadings attacked by demurrer 
should be liberally construed in favor of the pleader, where material allegations are 
merely defectively stated and not entirely omitted. Traber v. House, 112 Okl. 273, 
240 P. 729, and cases there cited. 

The second proposition is based upon the assumption that the petition was 
fatally defective in that it failed to properly allege the location of the stock of mer- 
chandise and fixtures at the time of the fire, and that there was no evidence offered 
that was not objected to at the time it was offered as to the location of the stock of 
merchandise and fixtures, and that the petition could not be amended after the trial 
to conform to the facts proven. 

We have already determined that the petitions were sufficiently definite in the 
respect referred to as against the general demurrers. The record discloses ample 
testimony to the effect that the personal property in question was contained in the 
building at No. 28 Broadway Circle, Oklahoma City, at the time of the fire, and that 
much of this testimony was not excepted to, and further that the photographs 
taken by the defendants were introduced by the defendants as exhibits showing the 
location of the merchandise and fixtures at the time of the fire to be at No. 28 
Broadway Circle, Oklahoma City. 

[4] The amendment which the court permitted the plaintiff to make to conform 
to the proof after the motion for a new trial had been overruled in no wise prejudiced 
the defendants. The amendment consisted of a statement to the effect that when 
the property was destroyed by fire it was located in the building and on the premises 
situated at No. 28 Broadway Circle, Oklahoma City, and at the same place where 
it was located when insured by the defendants. We think this fact was fairly in- 
ferable from the allegations of the original positions. The record discloses that, 
in permitting the plaintiff to amend his petition to conform to the proof, the court 
stated that the petitions were good as originally drawn. We concur with this state- 
ment of the trial court. 

The important and controlling question in the case was whether the defendants 
were liable under the policies of insurance for the destruction by fire of the plaintiff’s 
property. The amendment, which it appears was made out of an abundance of 
caution, did not change the issues in any particular involved in the case. The case 
of Northwest Thresher Co. v. McNinch, 42 Okl. 155, 140 P. 1170, and the several 
cases cited from other jurisdictions in the briefs of the defendants are not applicable 
to the admitted facts disclosed by the record in the instant case. 

It is contended, under the defendants’ third proposition, that before the plaintiff 
would be entitled to recover on the store fixtures by virtue of section 6767, C. S. 
1921, it would be necessary to prove what it would cost to repair and replace the 
fixtures except when there is a total loss. It is argued that the loss of the fixtures 
in this case was partial only; that they were susceptible of repair; and that the court 
did not instruct the jury on the measure of damages with reference to the fixtures, 
but only with reference to the mercantile stock. ' This contention cannot be sustained. 
The record discloses that there was a sharp conflict in the testimony of plaintiff 
and defendants as to whether these fixtures could have been repaired and replaced. 

[5] That portion of the court’s instructions with reference to the measure of 
damages reads as folows: 

“You are instructed that if the plaintiff has established by a preponderance of 
the evidence that on the Ist day of June, 1924, a fire occurred in the storeroom 
known as 28 Broadway Circle in Oklahoma City, Okl., in which said building or 
storeroom plaintiff then and there had a certain stock of merchandise consisting 
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of groceries and meats and certain store fixtures (describing the same), and you 
further find that the respective named defendants had theretofore issued their policies 
of fire insurance to plaintiff insuring plaintiff against loss or damage of said stock 
of merchandise and store fixtures by fire, and that said policies of insurance were, 
on the Ist day of June, 1924, in full force and effect, and that plaintiff has fully 
complied with all of the terms and conditions of each of said respective policies of 
fire insurance, and that this plaintiff has suffered detriment by reason of fire in 
said store building, then and in that event the plaintiff is entitled to an affirmative 
judgment against said named defendants in such sum as you find from a preponder- 
ance of the evidence will reasonably compensate him for the damage and injury 
sustained as the proximate result of said fire, and in determining the amount of 
plaintiff’s recovery the defendants cannot be held to be liable beyond the actual 
cash value of the property at the time any loss or damage occurs, less whatever 
value said property may have had after the fire, and the loss or damage shall be 
ascertained or estimated according to such actual cash value with proper deductions 
for depreciations, however caused, and shall in no event exceed what it would then 
cost the plaintiff to repair or replace said store fixtures and merchandise with material 
of like kind and quality.” 

The above instructions fully and fairly stated the law with reference to the 
measure of damages applicable to the issues involved in the case. 

It follows from what has been said that the fourth proposition—that the court 
erred in overruling the motion for new trial—cannot be sustained. 

We think the judgment of the trial court should be affirmed. 


ROSEBRAUGH vy. TIGARD er at. 
(Supreme Court of Oregon. Jan. 11, 1927.) 
252 Pacific Reporter, 75. 
2. INSURANCE—A “MUTUAL INSURANCE ASSOCIATION” IS ONE 

IN WHICH MEMBERS ARE BOTH INSURERS AND INSURED. 

A “mutual insurance association” is one in which members are both in- 
surers and insured, and in which premiums paid constitute a fund which is liable 
for losses and expenses, and where members share in profits in proportion to their 
interest and control and regulate affairs of association. 

(For other cases, see Insurance, Dec. Dig. § 52.) 


3. INSURANCE—MUTUAL ASSOCIATION CANNOT ASSERT _ FOR- 
FEITURE FOR DELINQUENCY IN PREMIUM PAYMENT, IF, BY 
COURSE OF DEALING OR CUSTOM, IT HAS INDUCED HONEST 
on THAT PROMPT PAYMENT WILL NOT BE INSISTED 
Insurer is precluded from asserting forfeiture for delinquency in payment of 

premium or assessment of mutual insurance association, where, by its course of 

dealing or its custom, it has induced honest belief on insured’s part that prompt 
payment of assessment will not be insisted upon. 
(For other cases, see Insurance, Dec. Dig. §388[4].) 


4. INSURANCE—AUTHORITY OF LOCAL INSURANCE AGENT TO EX- 
TEND TIME FOR PREMIUM PAYMENTS WAS MEASURED BY 
WHAT HE WAS HELD OUT TO MEMBERS OF ASSOCIATION AS 
HAVING AUTHORITY TO DO. eis 
Authority of local agent of mutual insurance company to extend time for pay- 

ment of premium was not limited to by-laws of association, but was measured 

by what he was actually held out to members as having authority to do. 
(For other cases, see Insurance, Dec. Dig. § 375[2].) 


5. INSURANCE—WHERE RISK HAS ONCE ATTACHED, AND INSURER, 
BEFORE LOSS, ACCEPTS OVERDUE PREMIUMS, IT WAIVES 
RIGHT TO ENFORCE FORFEITURE FOR DELINQUENCY. 
Although prepayment of premium is usually condition precedent to attachment 

of risk, where risk has once attached, and insurer, before loss, accepts overdue 

premiums, he thereby waives right to enforce forfeiture by reason of delinquency 
in payments, and insured’s rights are thereby completely restored. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 
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6. INSURANCE—WAIVER RESULTS FROM AGREEMENT TO EXTEND 
TIME FOR PAYMENT OF PREMIUMS. 
Waiver results when insurer agrees to extend time for payment of premiums 
on policy. 
(For other cases, see Insurance, Dec. Dig. § 382.) 


7. INSURANCE—AGREEMENT OF MEMBER OF MUTUAL INSURANCE 
ASSOCIATION TO PAY ALL ASSESSMENTS TO MEET LOSSES 
AND EXPENSES WAS BINDING OBLIGATION. 


Agreement of member of mutual fire insurance association, in consideration of 
certificate of insurance on his property, to pay all assessments made upon him 
by directors of association to meet all losses that might occur and expenses of 
managing association, constituted binding obligation on insured to pay assessment. 

(For other cases, see Insurance, Dec. Dig. § 192[1].) 


8 INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT 
INSURANCE POLICY WAS IN FULL FORCE AT TIME OF LOSS 
ina WAS NOT IN DEFAULT IN PAYMENT OF 


In suit on fire insurance policy issued by mutual association, evidence held to 
warrant finding that policy was in full force and effect at time of loss, and that 
insured was not in default in payment of assessment, where insurer’s agent had 
extended time for payment of premium. 

(For other cases, see Insurance, Dec. Dig. §665[3].) 

9, INSURANCE—INSURED HELD ENTITLED TO REASONABLE AT- 
TORNEY’S FEE, IN ACTION ON CERTIFICATE OF INSURANCE 
ISSUED BY MUTUAL INSURANCE ASSOCIATION (OR. L. § 6355). 
In action on certificate of insurance issued by mutual fire insurance association, 

plaintiff recovering on policy held entitled to reasonable attorney’s fee, in view of 

Or. L. § 6355. 

(For other cases, see Insurance, Dec. Dig. §602.) 

Department 2. 

Appeal from Circuit Court, Marion County; Percy R. Kelly, Judge. 

Action by W. W. Rosebraugh against C. F. Tigard and others, doing business 
under the name of the Lower Columbia Fire Relief Association. From a judgment 
for plaintiff, defendants appeal. Affirmed. 

This is an action on a policy or certificate of insurance, No. 104, in the sum 
of $2,500, on plaintiff's foundry and boiler works and office in Salem, Or. The 
certificate of insurance was issued by the Lower Columbia Fire Relief Association, 
a mutual insurance association, issuing policies only to the members of the patrons 
of husbandry, commonly called the grange, of which plaintiff is a member. His 
application was approved and a policy issued April 29, 1919, dating from 12 o’clock 
noon on April 24, 1919, and expiring 12 o’clock noon April 24, 1924. About 7:30 
p. m. June 24, 1922, the insured property was wholly destroyed by fire. The value 
of the property burned was greater than the amount of the insurance. The cause 
was tried by the court without the intervention of a jury. Findings of fact and 
conclusions of law were made, and a judgment entered thereon in favor of plaintiff, 
from which judgment the defendants appealed. 

In plaintiff's application for insurance on his property, which is dated April 
23, 1913, there was a clause which reads as follows: : ; 

“In consideration of :the advance payment, and the certificate to be obtained 
on the property named, I do hereby agree to pay all assessments made upon me 
by the directors of the Lower Columbia Fire Relief Association to meet all losses 
that may occur and the expense of maintaining the affairs of the association.” 

Section 1 of article XII of the constitution of the association is as follows: 

“The board of directors shall have management of the affairs of the associa- 
tion, and be its authorized agents. They shall have power to accept or reject fire 
risks, to annul certificates, to adjust payments of losses and levy assessments to 
pay the same, to invest the funds of the association, and to transact all business 
for which the association is formed.” 

At the time of the issuance of certificate No. 104, until the 6th day of January, 
1921, section 2 of article XII of the constitution, provided as follows: 
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“The board of directors may annul any certificate for any of the following 
causes: 
~ > + ~ + . * * * 


“(7) Where an assessment is not paid within 60 days after due notice has been 
given to the holder of a certificate.” 


At the date of the certificate, section 34 of the by-laws of the association provided 
that : 


“Any person who fails to pay his assessment within 60 days after being notified, 
his insurance shall be null and void until such assessment is paid.” 
Section 30 of the by-laws provides that: 


“The constitution and by-laws may be changed, altered, or amended, or additions 
made thereto, by the board of directors at any regular meeting.” 

Section 12 of the by-laws, until January, 1921, provided as follows: 

“After the loss has been adjusted, the secretary shall make the assessments 
as provided in article 5 of these by-laws, and shall immediately notify each member 
of the amount of his assessment, which must be paid to the secretary within sixty 
days; and, if such assessment is not paid, after notice by mail, in sixty days, an ac- 
tion may be brought therefor against such.defaulting member, and this authorizes 
and empowers the president, and his successor in office to bring such action in his 
name for the other members; and it is hereby agreed that in such action such default- 
ing party will not plead a nonjoinder of parties, but permit judgment to be entered 
notwithstanding all parties are not joined in such action; and the failure, within 
the time specified to pay such assessment, shall forfeit all claim of the member or 
members defaulting therein, and render his or their certificates null and void, and they 
shall be prohibited from again becoming members of this association.” 

On January 6, 1921, section 12 of the by-laws of the association were changed 
so as to read as follows: 

“All assessments must be paid within ten days after the date when due, if not 
so paid the policy shall be null and void until paid.” 


Section 34 of the by-laws was stricken out. Section 2 of article XII of the 
constitution was also changed, so as to authorize the board of directors to annul 
any certificate where an assessment is not paid within ten days after due notice. 
Section 24 of the by-laws of the association provided as follows: 


“The director of each district shall appoint for every grange in the district an 
agent, to serve the current year, who shall be a member of the grange, whose duty 
it shall be to receive applications for insurance within the jurisdiction of such grange 
to which he belongs, ‘and whose compensation shall be fixed by the board: of directors.’ 
All applications or changes desired in certificates shall be countersigned by the director 
of the district, and by him forwarded to the secretary.” 

Section 25 of the by-laws thereof provided as follows: 


“Agents shall be governed in the performance of their duties by the constitution 
and by-laws of the association, and by the instruction of the board of directors; 
and they shall be responsible to the director of the district for the careful and faith- 
ful performance of their duties, and may be removed by him at any time.” 


About March 19, 1922, the directors made an assessment upon the plaintiff to 
be paid April 24, 1922. The defendant’s secretary thinks he sent the plaintiff a 
notice in writing of the amount about the 25th day of March, 1922, which stated, 
in substance, if not paid within 10 days after it was due, his policy would be null 
and veid until the assessment was paid, and that another notice was sent in April 
and another in May. 

In June, 1922, before defendant knew of the fire, the secretary of the association 


notified the plaintiff in writing that his assessment was due on April 24, 1922, and 
called his attention to the by-laws. 


After the fire, plaintiff made his proof of loss and demanded payment of his 
insurance. Plaintiff alleges, and the proof tended to show, that R. R. Ryan, defend- 
ant’s agent, granted him an extension of time of 90 days, in which to pay the as- 
sessment that was due April 24, 1922; that this was the custom and practice of this 
agent, which was known to and ratified by the defendant association. The plaintiff 
avers that the defendant should be estopped from alleging that plaintiff was delinquent 
in payment of his assessments at the time of the fire. 
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W. S. U’Ren, of Portland, for appellants. 

Walter C. Winslow, of Salem, and Roy F. Shields, of Portland (S. M. Endicott, 
ot Salem, on the brief), for respondent. 

Bean, J. (after stating the facts as above). [1] There can be no contention 
in regard to the law in this state that in an action at law tried by the court without 
a, jury, the findings of facts made by the trial court, have the same force and effect 
as the verdict of a jury. Therefore, in regard to the facts found in this case, we 
have only to inquire if there is any substantial evidence to support such findings. 
We are not concerned with any conflict in the testimony. 

The circuit court found, among other facts, in substance, as follows: 

That on the 28th day of April, 1919, in consideration of plaintiff having become 
a member of said Lower Columbia Fire Relief Association, and having paid the 
sum of $27.50 to defendant J. J. McDonald, one of the directors of said association, 
and having bound himself to pay his ratable proportion of all assessments made for 
loss or damage by fire or lightning in accordance with the constitution and by-laws 
of said association, during continuance of said certificate, said defendant herein, 
namely, said Lower Columbia Fire Relief Association, issued to plaintiff its certain 
certificate of insurance No. 104, by the terms of which said Lower Columbia Fire 
Relief Association insured plaintitf against loss or damage by fire or lightning in 
the sum of $2,500 upon the following named property to wit: $1,000 on foundry 
and boiler works; $1,200 on shafting; and $300 on office building—and by the terms 
of said certificate of insurance, said Lower Columbia Fire Relief Association promised 
and agreed to make good with plaintiff herein all such loss or damage, not exceeding 
the sum $2,500 which should happen by fire to said property during the term of five 
years from the 24th day of April, 1919, at 12 o'clock noon, to the 24th day of 
April, 1924, at 12 o’clock noon, and that said loss should be paid to said 
plaintiff within 60 days after notice and proof should have been furnished by 
plaintiff and received by said Lower Columbia Fire Relief Association. 

That on the 24th day of June, 1922, all of the property covered by said certificate 
of insurance was totally destroyed by fire. That thereafter plaintiff duly notified 
the association of the fire and furnished it due proof of loss in excess of the amount 
covered by the certificate. 

That R. R. Ryan was the duly authorized and acting agent for the association 
in the Salem district where plaintiff's property was situated. That, upon being 
notified by the association of the assessment, the failure to pay which is urged 
herein as a defense, plaintiff requested of R. R. Ryan an extension of time within 
which to pay the same, and an extension of 90 days within which to pay such as- 
sessment was thereupon granted by Ryan to plaintiff. That Ryan acted as agent for 
said association for a period of seven years, and, prior to granting plaintiff such 
extension within which to pay his assessment, had granted many other members of 
the association holding certificates of insurance extensions of time within which to 
pay their assessments with which course of dealing on Ryan’s part plaintiff was 
familiar. That the association received and retained money paid pursuant to such 
extension by its members, and never took any affirmative action to. suspend the cer- 
tificate of any of such members during the interval covered by the extension so 
granted by Ryan, and ratified the act of Ryan, its agent, in this regard. That plain- 
tiff relied upon the representation and agreement of Ryan in making such extension 
of time, and failed to take out other insurance or make arrangements to pay his 


assessment, thereby acting to his prejudice in reliance upon the agreement of Ryan 
for such extension. 


That on July 1, 1922, plaintiff paid the assessment due April 24, 1922, for which 
the time was extended, to Ryan, as agent for said Lower Columbia Fire Relief As- 


sociation. The amount of the assessment was returned to plaintiff by order of 
Director McDonald, for the reason, as stated, a settlement of the loss had been made. 
lhe loss occurred before the end of the 90 days, extension of time, and the payment 
of the assessment was made or tendered within the stipulated time, although after 
the loss occurred. 

_ R. R. Ryan, as a witness for plaintiff, testified to the effect that he met plaintiff 
W. W. Rosebraugh on the street in the city of Salem about the time that he (Rose- 
braugh) received the notice of his assessment, about April 27, 1922; that plaintiff 
intormed him that he was short of money, and desired an extension of time to pay 
his assessment; that he (Ryan) then granted plaintiff 90 days in which to make 
payment of his assessment; that soon thereafter Ryan told Mr. J. J. McDonald, 
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the director of the association for the Salem district, that he had granted Rose- 
braugh an extension, referring to other delinquent assessment payers of the associa- 
tion. The witness testified that he told Mr. McDonald that they “were hard run, 
and that they wasn’t ready to pay their assessment”; and that McDonald said, “I 
know they are hard run, and they haven’t sold their prunes, and we will have to 
give them time.” This witness testified that he had granted several other members 
for whom he had written policies extensions of time; that this had been the practice 
during the seven years he was agent; that he did not think the board of directors 
ever questioned his authority to grant such extensions. He gave several names 
of parties to whom he had granted extensions of time to pay their assessments; 
that the members stated that they would pay “when the grange meets.” 

Plaintiff W. W. Rosebraugh testified to the same effect in regard to the exten- 
sion of time and that he knew it was the common practice to grant such extensions; 
that he relied upon the agreement made by the agent; that, if he had not, he would 
have borrowed the money and paid his assessment, or obtained other insurance. 

[2] In a mutual insurance association, the system is that the members mutually 
insure each other. It is that form of insurance in which each person insured becomes 
a member of the company or association and members reciprocally engage to in- 
demnify each other against losses; any loss being met by an assessment laid on all 
members. As an object to be effected, mutual insurance does not differ materially 
from any other kind of insurance; it is not properly a distinctive class of insurance, 
but may embrace all other classes. A mutual insurance association is one in which 
the members are both the insurers and the insured; and the premiums paid by them 
constitute the fund which is! liable for the losses and expenses, and they share in the 
profits in proportion to their interest and control and regulate the affairs of the 
association. 32 C. J. § 67, p. 1018. 

The defendant association partakes of the nature of a fraternal association, in 
that all of its numbers are members of the patrons of husbandry or grange. It 
appears that the officers examined the insurance books and talked matters over gen- 
erally with the members at the meetings. It is a sort of close corporation, where 
all were well informed as to the methods of conducting the insurance business and 
manner of treating the holder of certificates of insurance. 

Mutual fire insurance companies are recognized and have the right to do busi- 
ness, under the provisions of section 23, c. 203, General Laws of Oregon, 1917, 
being sections 6399 et seq., Or. L. The defendant is, not governed by the general 
a laws of this state. The latter part of section 6352, Or. L., provides as 
ollows: 

“Provided further, patrons of husbandry, fraternal, fire and life insurance associa- 
tions are exempt from all provisions of this act.” 

[3] An insurer is precluded from asserting a forfeiture for delinquency in pay- 
ment of a premium or assessment of a mutual insurance association, where by its 
course of dealing or business or its custom, or by any course of conduct, known to 
insured, it has induced an honest belief on his part that prompt payment of the assess- 
ment will not be insisted upon, or that payment need not be made until demanded. 
26 C. J. 329; 14 R. C. L. 1183, 1184; Cranston v. West Coast Life Ins. Co., 72 Or. 
116, 142 P. 762; Hinkson v. Kansas City Life Ins. Co., 93 Or. 473, 183 P. 24; North 
American Acc. Ins. Co. v. Whitsides, 134 Ill. App. 290. 

[4] It was the duty of R. R. Ryan, the local agent, to make collections of assess- 
ments. As shown by the by-laws quoted, he was answerable to J. J. McDonald, the 
director for the Salem district. The authority of a local representative of a known 
insurance company depends to a certain extent on the duties which he actually per- 
forms as well as on the provisions of the by-laws. Patton v. Woman of Woodcraft, 
65 Or. 33, 40, 131 P. 521; Whigham v. Ind. Foresters, 44 Or. 543, 553, 75 P. 1067. 

Concerning the authority of a local agent of an insurance company to waive con- 
ditions in policies, it is said in 14 R. C. L. § 339: y 

“The power of insurance agents to bind their principals is to be determined by 
the power they are held out by the companies to the public as possessing, and not 
by written instruments of appointment, of which the public could have no knowledge. 
It is accordingly held that an insurance agent, furnished by his principal with blank 
applications and with policies, duly signed by the companies’ officers, and who has 
been authorized to take risks, to issue policies by simply signing his name, to collect 
premiums, and to cancel policies, and his knowledge is the knowledge of the insurer, 
notwithstanding any excess of his actual authority.” 
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While the record may not show that Ryan exercised all the authority mentioned 
in the foregoing quotation, the rule that his authority is measured by what he was 
actually held out to the members as having authority to do is equally applicable to him. 

One of the first Oregon cases relating to the implied authority ms a local agent 
oi an insurance company, is the case of Hardwick v. State Insurance Co., 20 Or. 547, 
559, 26 P. 840, 844, in which Mr. Justice R. S. Bean, writing the opinion, said: 

“Where insurance companies deal with a community through a local agency, 
persons having transactions with the company are entitled to assume, in the absence 
of knowledge as to the agent’s authority, that the acts and declarations of the agent 
are as valid as if they proceeded directly from the company. * * * [Citing cases.] 
And a person who is clothed with power to act for them at all, is treated as clothed 
with authority to bind them as to all. matters within the scope of his real or apparent 
authority, and persons dealing with him in that capacity are not bound to go beyond 
the apparent authority conferred upon him and inquire whether in fact he is author- 
ized to do a particular act. It is enough if the act is within the scope of his apparent 
authority. * * * This rule proceeds upon the theory that if any party is to suffer 
by reason of the wrongdoing of such agent, it should be the company who clothed 
him with apparent authority and for whom he was acting, rather than the assured, 
who acted in good faith and innocently became a party to the contract.” 

This case was cited by Judge Taft (now Chief Justice of the United States) 
while he was judge of the Circuit Court of Appeals in the case of Greenwich Insur- 
ance Co. v. Waterman (C. C. A.) 54 F. 839, 842. 

The authority of the agent Ryan does not rest alone on his testimony. The by- 
laws and the other testimony, including that of the director of the district, show the 
general scope of his duties and authority. The trial court was warranted in con- 
sidering the apparent authority of the agent Ryan, in taking into consideration the 
extension of the exercise of such authority as to third persons. Hardwick v. Ins. 
Co., 23 Or. 290, 31 P. 656; Foste v. Standard Ins. Co., 34 Or. 125, 54 P. 811; String- 
ham v. Mut. Ins. Co., 44 Or. 447, 75 P. 822 

[5, 6] As a general rule, in the absence of a waiver, the prepayment of the 
premium is a condition precedent to the attaching of the risk, the policy taking its 
life only from the time the premium is paid. Where, however, the risk has once 
attached and the insurer before loss accepts overdue premiums, it thereby waives the 
right to enforce a forfeiture by reason of the delinquency, and the insured’s rights 
are thereby completely restored. A waiver results from an agreement to extend the 
time for payment. A waiver may result from an attempt to enforce payment, as by 
the continued retention of a note or other written obligation for a premium, coupled 
with efforts to collect it. A waiver results from the making of an unconditional 
demand for payment for the full amount of an overdue premium or installment note, 
or from the making of a demand for payment which recognizes the policy as still 
existing. This rule is stated, in substance, in 26 C. J. § 407, p. 327. See, also, Robin- . 
son v. Pac. Fire Ins. Co. 18 Hun (N. Y.) 395; Fidelity-Phenix F. Ins. Co. v. 
Jackson County School Dist. No. 62, 70 Okl. 300, 174 P. 513; Shawnee Mut. Fire 
Ins. Co. v. Cannedy, 36 Okl. 733, 129 P. 865, 44 L. R. A. (N. S.) 376. 

In 14 R. C. L. 1183, 1184, it is said: 

“It is the general rule, with respect to policies requiring the periodical payment 
of premiums and providing for a forfeiture for failure to pay on the day named, 
that, if the insurer customarily receives overdue premiums from the insured, and 
thereby induces him to believe that a forfeiture. will not be incurred by a short delay 
in the payment of premiums, it cannot insist on a forfeiture for a delay induced by 
such custom. While the fact that persons other than the insured were customarily 
allowed grace in the payment of premiums is of no avail where the insured did not 
know thereof or rely thereon, yet a general custom among insurers to grant a certain 
period of grace, relied on by the insured, has been given effect.” 

[7] The liability to pay an assessment is a matter of contract. A member of a 
mutual association may so stipulate to pay assessments as that upon failure to 
fulfill his obligation an action will lie against him to recover the same. 3 Joyce on 
Ins. (2d) § 1245; Beaver St. Ins. Co. Ass’n v. Smith, 97 Or. 579, 192 P. 798. 

In the present case the plaintiff, W. W. Rosebraugh, in consideration of the 
certificate a insurance on his property, agreed to pay all assessments made upon 
him by the directors of the Lower Columbia Fire Relief Association to meet all 
losses that might occur and the expense of managing the affairs of the association. 
This stipulation, which we quoted above, contained in plaintiff’s application, consti- 
tuted a binding obligation upon the insured to pay such assessment. The association 
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generally and specifically, as related to the assessment of the plaintiff, at all times 
exerted its efforts to collect the assessment, and in no way evinced an intention of 
declaring a forfeiture of the certificate of insurance, and recognized the plaintiff’s 
policy as existing in full force. 

By the terms of the policy and application of plaintiff, he bound himself “to pay 
his ratable proportion of all assessments made for loss or damage by fire. or light- 
ning” in accordance with the constitution and by-laws during the continuance of the 
certificate. It appears, however, that in March, 1922, the association made an annual 
assessment upon plaintiff without regard to whether there had been any losses prior 
thereto or not. It is not shown that, at the time defendant claims the policy was 
suspended, there was any actual requirement of the payment of plaintiff’s assessment 
as a necessity to pay any loss occurring or to pay plaintiff’s proportion thereof, and, 
for all that appears, the district director could well sanction the extension of time 
granted by the local agent and reported to the district director, to whom the agent 
was responsible under by-law No. 25. : 

No limitation of authority of agent Ryan in conducting the business intrusted 
to him appears anywhere in the records of the association. In so far as it appears, 
J. J. McDonald, the district director, during the interval between board meetings, 
had full authority, as much as any manager of a concern would have, to transact any 
business or to supervise and ratify any act of the district agent. This director denies 
that he acceded to the granting of an extension of time to plaintiff, but any conflict 
in the testimony is foreclosed by the verdict of the trier of facts. 

An excerpt from N. Y. Insurance Co. v. Eggleston, 96 U. S. 577, 24 L. Ed. 841, 
found in Arnold v. Emp. Mut. Ann. Life Ins. Co., 3 Ga. App. 685, 60 S. E. 470, 
incorporated in the opinion in French vy. Columbia Life & Trust Co., 80 Or. 412, 
442, 156 P. 1042, 1058, Ann. Cas. 1918D, 484, reads thus: 

“Any agreement, declaration, or course of action on the part of an insurance com- 
pany, which leads a party insured honestly to believe that by conforming thereto, a 
forfeiture of his policy will not be incurred, followed by due conformity on his part, 
will and ought to estop the company from insisting upon the forfeiture, though it 
might be claimed under the express letter of thé contract.” 

[8] As we view it the policy was in full force and effect at the time of the loss. 
The plaintiff was not in default in payment of his assessment. The trial court was 
warranted in so finding. This conclusion renders it unnecessary to consider the 
effect of the amendment to the by-laws, which question is mentioned in the briefs. 

[9] Defendant contends that the court erred in rendering judgment for attorney’s 
fees in the action. Section 6355, Or. L., which was enacted in 1919, provides as 
follows: 


“Whenever any suit or action is brought in any courts of this state upon any 
policy of insurance of any kind or nature whatsoever, the plaintiff, in addition to the 
amount which he may recover, shall also be allowed and shall recover as part of 
said judgment such sum as the court or jury may adjudge to be reasonable as at- 
torney’s fees in said suit or action; provided, that settlement is not made within 
eight months from date proof of loss is filed with the company; provided, further, 
that if a tender be made by a defendant in any such suit or action and the plaintiff's 
recovery shall not exceed the amount thereof, then no sum shall be recoverable as 
attorney’s fees. The terms of this act shall not apply to any suit or action started 
or begun prior to the passage of this act.” 

This section contains genéral provisions and applies to the case in hand. The 
trial court was authorized under this section to allow plaintiff a reasonable attorney’s 
fee in the action. 

The judgment of the trial court is affirmed. 

Burnett, C. J., and Brown and Belt, JJ., concur. 


CASSELS vy. SOUTH DAKOTA THRESHERMEN’S MUT. INS. CO. 


(No. 5912.) 
(Supreme Court of South Dakota. Jan. 28, 1927.) 
211 Northwestern Reporter 805. 

. 1. INSURANCE—INSURER CANNOT RELY ON PROVISION INVALI- 
DATING POLICY BECAUSE OF MORTGAGE, OF WHICH AGENT 
KNEW BEFORE ISSUANCE OF POLICY. . : 
Where the agent of an insurance company causes the issuance of a fire policy 

after being informed that the property to be insured is mortgaged, the insurance com- 
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pany cannot take’ advantage of a provision rendering it void because of such incum- 
brance. 


(For other cases, see Insurance, Dec. Dig. § 389[3].) 


2. INSURANCE—EVIDENCE THAT INSURED TOLD INSURER’S AGENT 
THAT PROPERTY WAS MORTGAGED BEFORE LATTER FILLED 
OUT APPLICATION FOR POLICY SUED ON HELD ADMISSIBLE. 
In action on fire insurance policy, evidence that insured told insurer’s agent that 

the property insured was mortgaged before the latter filled out a written application, 

which insured signed without reading it, held relevant and material on the issue of 

— right to rely on a provision invalidating the policy because of such incum- 

rance. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


Appeal from Circuit Court, Brown County; Robert D. Gardner, Judge. 

Action by H. W. Cassels against the South Dakota Threshermen’s Mutual In- 
surance Company. From a judgment for defendant, and an order denying a new 
trial, plaintiff appeals. Reversed. 

Charles J. Lundberg, of Groton, and E. E. Cassels, of Ellendale, N. D., for 
appellant. 

Caldwell, Caldwell & Burns, of Sioux Falls, for respondent. 

Moriarty, C. This action was brought to recover upon a policy of insurance. 
It was tried to a jury, but at the close of the evidence submitted on behalf of the 
plaintiff the. trial court directed a verdict for the defendant. From the judgment 
eae upon this directed verdict, and from an order denying a new trial, the plaintiff 
appeals. 

One Bowler, a soliciting agent of the defendant insurance company, took 
the written application of Otto Rose for $800 insurance on a threshing machine 
separator owned by Rose. The policy sued upon was issued to Rose upon said 
application. At the time the policy was issued the property was covered by a 
chattel mortgage running to the plaintiff. The policy contains a provision that: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the subject of insurance be personal property and 
be or become incumbered by a chattel mortgage.” 

There was no mortgage clause attached to the policy, nor was there any other 
endorsement or rider referring to any incumbrance. The property insured was 
destroyed by fire during the life of the policy. At that time it was still the property 
of Rose, and plaintiff's mortgage was unsatisfied. After the fire Rose assigned 
to the plaintiff all his interest in the insurance. 

The sole defense is upon the ground that the incumbrance renders the policy 
void. At the trial Rose testified as follows: 

When he was negotiating with Bowler for the insurance, Rose told the agent 
that the property was ‘mortgaged. After receiving this information, Bowler pro- 
ceeded to fill out a written application for the insurance. While doing this he 
asked Rose as to the description of the separator, but said nothing further about 
incumbrances.. When the application was prepared, Bowler asked Rose to sign, 
and Rose signed the application without reading it. The application was not at- 
tached to the policy. Defendant’s counsel exhibited it to Rose on his cross-examina- 
tion, for the purpose of identifying his signature thereto, but the writing was not 
offered in evidence. 

When the plaintiff rested, defendant moved that all Rose’s evidence as to the 
conversation with Bowler be stricken out, on the ground that all such conversation 
was superseded by the written application, and that the terms of said written ap- 
plication cannot be altered or varied by parol evidence. This motion was granted, 
and thereafter the trial court directed the verdict for defendant, These acts of 
the trial court are assigned as error. 

[1] This court has definitely established as the law of this state, that when 
the agent of an insurance company is informed that the property to be insured 
is mortgaged, and, after receiving such information, proceeds to cause the issuance 
of the policy, the insurance company cannot thereafter take advantage of a pro- 
vision rendering the policy void because of the incumbrance. Lummel v. National , 
Fire Ins. Co., 49 S. D. , 210 N. W. 739; Fosmark v. Association, 23 S. D. 
102, 120 N. W. 777; Lawver v. Insurance Co., 25 S. D. 549, 127 N. W. 615; 
Vessey v. Assurance Co., 18 S. D. 632, 101 N. W. 1074. 





676 The Insurance Law Journal, Vol. 68 [April, 1927 


[2] The learned trial court erred in striking out the evidence of Rose and 
in directing a verdict for the defendant. The question whether Bowler knew of 
the incumbrance when he accepted the application is a proper question to go to 
the jury, and the evidence stricken out was relevant to that question and material 
evidence in the case. 

The judgment and order appealed from are reversed. 

Campbell, P. J., disqualified, not sitting. 


FRAZIER v. HARTFORD FIRE INS. CO. et al. (No. 5925.) 
(Supreme rg of South Dakota. Jan. 28, 1927.) 
211 Northwestern Reporter 973 
1. INSURANCE—EVIDENCE HELD TO SHOW THAT AMOUNT OF FIRE 

POLICY SO EXCEEDED VALUE OF PROPERTY AS TO IMPOSE 

MORAL HAZARD THAT NO PRUDENT COMPANY WOULD AS- 

SUME. 

Evidence held to show that amount of fire insurance policy sued’ on was so 
greatly in excess of the value of the property insured, with knowledge of insured 
and association from which she was purchasing it, as to impose such a moral hazard 
that no prudent company would knowingly assume the risk. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—AGENT’S PERMISSION TO WRITE INSURANCE ON 
PROPERTY OF ASSOCIATION IN WHICH INTERESTED WOULD 
NOT EXCUSE CONCEALMENT OF FACTS AS TO RISK (REV. 
CODE 1919, § 1246). 

That insurer’s agent had insurer’s consent to write insurance on property owned 
by an association, of which he was a stockholder, director, and officer, would not 
excuse him from making full disclosure, nor for concealing facts as to risk imposed, 
especially in view of Rev. Code 1919, § 1246. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


4. INSURANCE—ISSUANCE OF POLICY SOLELY IN INTEREST OF 
INSURED AND ASSOCIATION, IN WHICH AGENT WAS INTER- 
ESTED, HELD FRAUD VITIATING POLICY FROM INCEPTION. 
Issuance of fire insurance policy by an agent, acting with insured’s knowledge 

solely in the interest of insured and an association of which the agent was a stock- 

holder, director, and officer, held a fraud on insurer invalidating the policy from 
its inception. 
(For other cases, see Insurance, Dec. Dig. § 81.) 


Appeal from Circuit Court, Hughes County; John F. Hughes, Judge. 

Action by Marguerite O. Frazier against the Hartford Fire Insurance Company 
and the Union Savings Association. From a judgment for plaintiff and defendant 
Association, and an order denying a new trial, the Insurance Company appeals. 
Reversed. 

Cherry & Davenport, of Sioux Falls, for appellant. 

Martens & Goldsmith, of Pierre, for respondent Frazier. 

Christopherson & Melquist, of Sioux Falls, for respondent Union Sav. Ass’n. 

Pottey, J. This action was brought to recover on a fire insurance policy for 
damage to a frame building situated on two certain lots in the city of Pierre. The 
policy was issued to plaintiff on the 22d of August, 1921. At the time of the issuance 
of the policy, and for some five or six years prior thereto, the title to the insured 
property had been in the Union Savings Association. But on the 7th day of July, 
1920, said association entered into a contract with plaintiff for the sale of said property 
to plaintiff for the sum of $4,000, of which amount $300 was paid when the contract 
was entered into, and the balance of $3,700 and interest was to be paid in monthly 
installments of $50 per month, and title was to be conveyed to plaintiff when all 
. payments had been made. Plaintiff was given possession of the property at the 
time of entering into the contract and occupied the building thereon as a dwelling 
until the 22d day of March, 1922, when said dwelling was damaged by fire. Plain- 
tiff filed a proof of loss, claiming that the building was totally destroyed, and 
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demanding that the full amount of the policy be paid to herself and said association 
as their interests then appeared. Payment was refused. The association refused 
to join with plaintiff in an action to recover on the policy, and plaintiff joined the 
association with the insurance company as a defendant. 

Plaintiff, in her complaint, alleged a total destruction of the property, and 
claimed that because of such destruction defendant was indebted to plaintiff and 
the said association in the sum of $4,000, with interest thereon from and after the 
18th day of March, 1922. The defendant association interposed a separate answer, 
in which it alleged substantially the facts set out in the complaint and asked the 
same relief as the plaintiff. 

Defendant insurance company filed a separate answer in which it set up as a 
defense such misrepresentation and concealment of facts in procuring said policy 
as to render it void. Defendant also claimed that the fire that injured the said build- 
ing had been started through the connivance and procurement of plaintiff, and that 
for that reason she was not entitled to recover. 

Verdict and judgment were in favor of the plaintiff and the defendant associa- 
tion and against the insurance company. From this judgment and an order denying 
a new trial, the insurance company appeals. 

The first of the above-named defenses is based on the following facts and 
circumstances. Title to the property involved was acquired by the association through 
foreclosure proceedings in 1915. The property consisted of two building lots, a 
story and half frame building with a basement story built of brick, and‘a sub- 
basement containing a heating plant. Annexed to the said building and a part of 
said property was a greenhouse, consisting of two glass covered structures, one 
21.feet by 90 feet and the other 14% feet by 77 feet. 

For a considerable length of time prior to the making of the contract with 
plaintiff the association had been endeavoring to dispose of the said property. Just 
prior to the making of the contract for the sale of the property to plaintiff the 
association had been negotiating with various parties in the city of Pierre for the 
sale of said property. In these negotiations the association offered to sell the 
frame portion of the building for the sum of $2,000 in cash, with the privilege 
of moving said structure from the brick basement, but was unable to make such 
sale. During these negotiations one J. C. Vandagrift was a stockholder, director, 
secretary-treasurer, and managing officer of the association, and personally carried 
on said negotiations. Shortly after plaintiff entered into the contract for the pur- 
chase of the property, she procured a policy of insurance insuring the same for 
$4,000. The premium on said policy was not paid, and after repeated unsuccessful 
attempts to collect said premium the policy was canceled because of the failure 
to pay said premium, and notice of such cancellation with the reason therefor was 
served on the said Vandagrift. 

In June, 1921, the said Vandagrift was appointed by the defendant insurance 
company to act as its agent to write fire insurance and issue policies in the name 
of said company, and it was the said Vandagrift who, on the 22d day of August, 
1921, issued the said policy. Attached to said policy was a rider entitled, “Mortgage 
clause with full contribution,” which contained the following provision: 

“Loss or damage, if any, under this policy, shall be payable to Union ‘Savings 
Association, of Sioux Falls, S. D., as mortgagee, as interest may appear.” 

In his “daily report” to appellant said Vandagrift referred to this policy and 
set out the said mortgage clause, from which it appeared that plaintiff was the 
owner of said property and was the mortgagor, and that the said association was 
the mortgagee. 

Vandagrift’s appointment as agent for appellant was in writing, and with 
such appointment was a set of instructions specifying his duties and limiting his 
authority as such agent. Said instructions contain the following paragraphs: 

“Daily reports must be mailed to us on the day the risk is bound, and contain 
statement of additional and exposing lines, and all other information pertaining to 
the risk, fully and faithfully stated. The form should be an exact copy of what 
is written on or attached to the policy with duplicates of all clauses attached thereto. 

“Moral hazard. In the selection of risks, be careful to guard against and 
decline unconditionally any risk where a moral hazard is discovered. Be satisfied 
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that your assured is honest, careful, free from financial embarrassment, and that 
his property is productive and profitable. Scrutinize values and place the same 
upon a true cash basis. Remember, true value is not represented by cost; the 
‘present cash value’ is the basis of insurance.” 

At the time the policy was written, plaintiff was not the owner in fee of 
the property and had no interest therein other than such as she had under her 
contract to purchase. After entering into this contract, plaintiff sold the green- 
house thereon and the same was removed from the premises. For this she received 
something over $800, $500 of which was applied on the purchase price of the 
property. At the time of the fire she was in arrears with her monthly installments 
and interest on the principal more than $800. Vandagrift knew this fact, and he 
also knew when he issued the policy that the former fire insurance policy on 
the property had been canceled because plaintiff could not pay the premium. Such 
policy was cancelled on the 20th day of August, 1921. Notice of such cancellation 
was mailed to the association at Sioux Falls on the same day, and on the 22d day 
of August, Vandagrift issued the policy involved in this suit, but without any 
application or solicitation thereto by the plaintiff. The premium on this policy was 
afterwards paid by a former husband of the plaintiff. In the issuance of this 
policy Vandagrift appears to have acted wholly on his own initiative and solely 
on behalf of the association and the plaintiff. 

[1] It is contended by appellant that the amount of the policy was greatly 
in excess of the value of the property insured, and that this fact was known to the 
plaintiff and the association when the policy was issued. And in this contention 
appellant is borne out by the record. By his written instructions Vandagrift was 
expressly instructed not to insure property for more than its present cash value. 
In this case Vandagrift, acting as the managing officer of the association, had 
contracted to sell the entire property consisting of the frame structure, the brick 
basement, the sub-basement and heating plant, the greenhouse, and the two lots for 
$4,000. The evidence on behalf of plaintiff and the association showed the lots 
to be worth $300 each, and the greenhouse was worth at least $800. The green- 
house had been sold and removed before the policy was issued. The lots were not 
insured, yet Vandagrift issued a policy in the name of the appellant for the full 
value of the entire property as it was before the greenhouse was removed. These 
facts were all known to the association and to Vandagrift and to the plaintiff when 
the policy was written, but unknown to appellant at any time previous to the fire. 

And to show that Vandagrift and plaintiff intended to overinsure this property 
and to collect more than enough to indemnify themselves in case of fire, they are 
now prosecuting this action for the recovery of value of the entire property, not- 
withstanding the fact that they have received $800 for the greenhouse, that they 
still have the two lots; that the basement story, the sub-basement, and the heating 
plant are intact, and the frame structure itself is not totally destroyed. Again, 
Vandagrift, in insuring this property for an amount in excess of its present cash 
yalue, attempted to impose a moral hazard upon appellant. When the insured in 
fire insurance policy will profit by a fire, a moral hazard exists. If plaintiff and 
the association were to prevail in this case, both parties would greatly profit by the 
fire. The association would recover the full amount for which it sold the entire 
property, less what had already been paid on the purchase price, and receive it all 
in a lump sum in cash; the plaintiff would receive back all the money she had 
paid on the purchase price of the property and still have the two lots, the damaged 
building, the basement story, the foundation, and the heating plant. So great, indeed, 
was the moral hazard involved in this transaction that no prudent, capable person 
or company would knowingly assume the risk. 

[2,3] It is contended by the appellant that Vandagrift, in issuing the policy 
involved, was attempting to act as agent for both the insurer and the insured; that 
in attempting to so act he was violating the well-established rule that an agent can- 
not represent adverse interest in the same transaction, in other words, that he 
cannot “serve two masters” at the same time. Of course, to this rule there are ex- 
ceptions, but where an agent undertakes to represent adverse parties, it must be 
done with knowledge, actual or implied, of such parties, and the utmost good faith 
must be shown. It is contended by respondents that Vandagrift had the consent 
of appellant to write insurance on. property owned by the association. The evi- 
dence does not substantiate this claim. But, assuming he had such permission, this 
would not excuse him from making full disclosure, nor for concealing the facts 
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— to the risk he was attempting to impose upon appellant when he issued the 
policy. 

“An agent can never have authority, either actual or ostensible, to do an act which 
is, and is known or suspected by the person with whom he gleals, to be a fraud upon 
the principal.” Section 1246, Code of 1919. 

[4] In issuing the policy in this case Vandagrift, while assuming to act for 
and on behalf of appellant, as a matter of fact, was acting solely in the interest of 
the respondents and against the interest of appellant. This amounted to a fraud upon 
the appellant, and plaintiff not only had reason to suspect such fraud but had actual 
knowledge of the same. Under these circumstances, the policy was void- from its 
inception and the court should have directed a verdict for appellant. 

This disposes of the whole case, and it is not necessary to consider the numerous 
other errors disclosed by the record. 

The judgment and order appealed from are reversed. 


DOROUGH et at. v. RELIANCE INS. CO. er av. (No. 3308.) 
(Court of Civil Appeals of Texas. Texarkana. Dec. 16, 1926. Rehearing 
Denied Dec. 30, 1926.) 

289 Southwestern Reporter 703. 

1. INSURANCE—TAKING OF ITEMIZED INVENTORIES, NOT ON 
HAND WHEN POLICIES WERE ISSUED, HELD IMMATERIAL, 
WHERE INSURED FAILED TO TAKE ANOTHER WITHIN 30 DAYS. 
That insured, without itemized inventory on hand when fire policies were issued, 

had taken such an inventory on first of year and delivered one to insurer’s adjusters, 

who carried it away, in settlement of former loss, held immaterial, where he failed 
to take one within 30 days after issuance of policies, as required thereby in such case. 
(For other cases see Insurance, Dec. Dig., § 335[2].) 


2. INSURANCE—STATEMENT PLACING STOCK OF MANY KINDS OF 
GOODS IN TWO GROUPS HELD NOT AN “ITEMIZED INVENTORY” 
WITHIN FIRE POLICY. 

Insured’s statement, placing $1,525 stock of many different kinds of goods in 
two groups, held not-an “itemized inventory” within meaning. of fire policy. 
(For other cases, see Insurance, Dec. Dig., § 335[2].) 


3. INSURANCE—VALUATION OF PART OF INSURED STOCK TO SET- 
TLE PRIOR LOSS HELD NOT TO RELIEVE INSURED FROM TAKING 
ITEMIZED INVENTORY. 

Valuation of stock, adopted as means of settling prior fire loss, and including 
only part of goods composing stock subsequently insured, held not to relieve insured 
from taking itemized inventory required by policy, where no such inventory was on 
hand at date of issuance. 

(For other cases, see Insurance, Dec. Dig., § 335[2].) 


4. INSURANCE—BANK OFFICIALS’ ENTRIES ON INSURED’S PASS- 

BOOK HELD SUFFICIENT RECORD OF HIS SALES. 

Entries by bank officials on passbook of merchant, selling exclusively for cash 
— depositing practically all receipts, held a sufficient record of sales within fire 
policy. 

(For other cases see Insurance, Dec. Dig. § 335[3].) 

Error from District Court; Smith County; J. R. Warren, Judge. 

Action by F. Levine against the Reliance Insurance Company, the Home Insur- 
ance Company, and another, in which R. P. Dorough, plaintiff’s trustee in bank- 
ruptcy, was substituted as party plaintiff. Judgments against named defendants only, 
and they and plaintiff bring error. Affirmed. 

Lasseter & Simpson, of Tyler, for plaintiffs in error. 

Thompson, Knight, Baker & Harris, of Dallas, for defendants in error. 

Honces, J. During the year 1923 and a part of 1924 F. Levine was engaged in 
merchandising in Tyler, Tex. In June, 1923, the greater part of his stock of goods 
was destroyed by fire. He later reopened his store and re-entered business at the same 
place, and continued till August 23, 1924, when the entire stock, valued at about 
$9,000, was burned in another fire. At the time of the second fire, Levine held policies 
of insurance in the following companies: Home Insurance Company, policy for 
$1,500, issued September 4, 1923; Automobile Insurance Company, policy for $1,500, 
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the Reliance Fire Insurance Company on the policy for $2,000 issued March 13, 
1924. The suit proceeded against the other defendants, resulting in a judgment in 
favor oi the plaintiff for $2,328.33. 

{1] The judgment -was based upon the following issues submitted and the 
answers made: 

“(1) Did the fire originate solely from electric current, natural or artificial, 
within the switchboard of plaintiff’s telephone plant? Answer: No. 

“(2) Did the plaintiff authorize or procure or know the insurance agents at 
Sulphur Springs were carrying in excess of $17,000 worth of insurance upon its 
telephone’plant? Answer: No,” 

In response to the third interrogatory the jury found the amount of damages. 
The court charged the jury, in connection with the issues submitted, as follows: 

“The burden of proof is upon the plaintiff to establish by a preponderance of 
the evidence that the insurance over and above $17,000 was the result of a mutual 
mistake, or was unauthorized and without the knowledge of the plaintiff or its 
agent, and the amount of damages, if any, that plaintiff is entitled to. The burden 
of proof is upon the defendant to establish by a preponderance of the evidence that 
the fire originated within the machinery of plaintiff's plant by electrical current, 
natural or artificial.” 

That portion of the charge placing the burden of proof upon the defendants was 
objected to and is here assigned as error. 

[2] Under the rule adopted in this state, the exceptions which exempt the 
insurer from liability from certain conditions or causes are treated as a part of 
the general terms of the contract of insurance. The matter thus presented is not 
defensive. The burden of establishing liability is upon the party who asserts it. 
Coyle et al. v. Palatine Ins. Co. (Tex. Com. App.) 222 S. W. 975; Travelers’ Ins. 
Co. v. Harris (Tex. Com. App.) 212 S. W. 933; Pelican Fire Ins. Co. v. Troy 
Co-op. Ass’n, 77 Tex. 225, 13 S. W. 980. According to their terms the policies sued 
on in this instance do not cover loss by fire of electrical appliances, or devices which 
carry currents of electricity, when the fire originates from the electric current. Un- 
der the evidence in this case the placing of the burden of proof was of vital im- 
portance. The fire occurred in what the witnesses described as a switchboard, con- 
sisting of a cabinet made of wood, and in which are contained wires, cables, and 
other appliances used in the operation of a telephone system. Those wires carry 
electric currents. The cabinet is a large structure, which may be entered through a 
door in the rear. There is no evidence that the fire spread outside of the cabinet. 
How it originated was not shown by any direct evidence. Two electrical experts 
—one a witness for the plaintiff, and the other for the defendants—testified that 
it was impossible for them to tell the origin of the fire from an inspection made 
afterwards. 

One witness, an employee in the office of the telephone company at the time the 
fire occurred, testified that she could see the blaze through the switchboard, but could 
not tell whether the- blaze was coming out of the back or front or top of the cabinet; 
it was inside the cabinet itself. ‘The fire occurred between 1 and 2 o'clock p.m. 
One of the telephone repair men had been working inside of the cabinet that morn- 
ing. She did not know what he did, and did not know whether he had completed 
his work or not; he was not about the board at the time she discovered the fire. 
On cross-examination she stated that there was a panel behind the cabinet, and that 
soon after the fire she went back there and found ,the panel out and the cabinet 
open. She did not know whether the man who had been working there during the 
day had just quit or not. She also stated that he was an incessant and constant 
smoker; that he smoked a pipe and cigarettes both, and “would be striking matches 
back there.” It thus appears that whether the fire originated from a current of 
electricity or from some other cause could only be determined by inference from 
circumstances. 

[3] Counsel for appellee contend that it is immaterial how the fire originated, 
since the property damaged did not come within the electrical exemption clause. 
We cannot agree to that conclusion. The exemption clause described, in addition to 
dynamos, exciters, lamps, switches, motors, “other electrical appliances or devices.” 
The cables and wires used to carry currents of electricity from storage batteries, 
which constituted a large portion of the loss in ths instance, may well come within 
the definition of “electrical appliances or devices.’ The manifest purpose of the 
exemption clause was to relieve the insurer of liability for a loss of such appliances 
which resulted from the current of electricity they carried. These wires were charged 
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by storage batteries, in some portion of the building, and the electric current was 
essential to the operation of the telephone system. If the fire was caused by the 
overheating of those wires or cables, or by a “short,” as described by the witnesses, 
resulting from a break, the loss would come within the exemption, and was one for 
which the insurers could not be held liable. On the other hand, if the fire originated 
from some outside cause, as a discarded cigarette stub or a match, the loss would 
be one for which the appellants could be held responsible, although it originated 
inside of the wooden cabinet. It will thus be seen that the improper imposition 
of the burden of proof could easily cause the rendition of an improper verdict upon 
a controlling issue in the case. 

[4,5] Appellants also insist that the undisputed evidences shows that more than 
the amount of concurrent insurance allowed by the policies had been taken out, 
and for that reason the policies were void. While the policies stipulate that $17,000 
should be the limit of concurrent insurance; they do not contain any provisions call- 
ing for a forfeiture in case that clause is violated. Counsel for appellants insist that 
in issuing the policies the Texas standard forms were used, which contained pro- 
visions for a forfeiture in case of overinsurance, and that there was an evident 
error on the part of the stenographer in copying ‘the policies into the statement of 
facts. That may be true, but we cannot assume that the originals are different from 
the copies which appear in the record. However, in view of another trial, it may 
be proper for us to say that we are not prepared to hold that the mere fact that 
the insured by a mistake took out excessive insurance would prevent a forfeiture, 
had the policies contained a stipulation to that effect. Boatner v. Providence-Wash- 
ington Ins. Co. (Tex. Com. App.) 241 S. W. 136. 

We are of opinion that the judgment should be reversed because of the error 
of the court in charging that the burden of proof was upon the defendant to show 
that the fire was caused by an electric current. Since the case is to be remanded 
for another trial, it may be proper for us to suggest that the trial court should permit 
more latitude in the cross-examination of an expert witness regarding the probable 
origin of the fire. While the limitation complained of in this appeal might not justify 
a reversal of the judgment for that reason alone, it was more restrictive than it should 
have been. 


For the reasons stated, the judgment will be reversed and the cause remanded. 


TEXAS STATE MUT. FIRE INS. CO. v. LEVERETTE. (No. 442.) 
(Court of Civil Appeals of Texas. Waco. Dec. 23, 1926. Rehearing Denied 
Jan. 13, 1927.) 

289 Southwestern Reporter, 1032. 

1. INSURANCE—WAIVER OF GROUND FOR FORFEITURE OF INSUR- 
ANCE POLICY IS UNILATERAL, AND NEED NOT BE FOUNDED ON 
NEW AGREEMENT OR SUPPORTED BY CONSIDERATION. 

Waiver of ground for forfeiture of insurance policy is unilateral in character so 
that no act of insured is necessary to complete it, and it need not be founded on 
new agreement or supported by consideration, nor be based on an estoppel. 

(For other cases, see Insurance, Dec. Dig. § 371.) 


2. INSURANCE—ACT OF INSURER’S OFFICERS, RECOGNIZING CON- 
TINUED VALIDITY OF POLICY AFTER KNOWLEDGE OF BREACH, 
WAIVES RIGHT OF FORFEITURE FOR SUCH BREACH. 

Any action of insurer, through officers specified in policy as empowered to waive 
its provisions, which recognizes continued validity of policy after actual or imputed 
knowledge of breach of provision therein, will amount to waiver of right to forfeit 
policy for such breach. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

3. INSURANCE—KNOWLEDGE OR NOTICE OF INSURED’S INTENTION 
TO BREACH IRON-SAFE CLAUSE IN FIRE POLICY IS NOT IM- 
PUTED TO INSURER BY INSURED’S AGREEMENT WITH SOLICIT- 
ING AGENT. 

Notice or knowledge that insured intended to breach iron-safe clause in fire 
policy cannot be imputed to insurer by reason of insured’s understanding with solicit- 
ing agent of insurer, who has no power to contract, since his attempt to modify policy 
was void. 


(For other cases, see Insurance, Dec. Dig. § 378[3].) 





682 The Insurance Law Journal, Vol. 68 { April, 1927 


4. INSURANCE—KNOWLEDGE OF INSURED’S INTENTION TO VIO- 
LATE IRON-SAFE CLAUSE OF FIRE POLICY, ACQUIRED BY IN- 
SPECTOR, SHOULD BE IMPUTED TO INSURER. 

Knowledge that insured intended to breach iron-safe clause in fire policy, ac- 
quired by insurer’s inspector when he visited insured to inspect risk, should be im- 
puted to company, whether communicated to it or not. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


s. INSURANCE—INSURER WAIVED BREACH OF IRON-SAFE CLAUSE 
IN FIRE POLICY BY FAILING TO ANNUL AND ALLOWING GOODS 
TO BE MOVED AFTER NOTICE. 

Insurer held to have waived breach of iron-safe clause in fire policy by failing 
to cancel policy when it learned of breach of clause, especially when officer, author- 
ized to waive provisions of policy, subsequently issued permit to remove property to 
another place. 

(For other cases, see Insurance, Dec. Dig. §§ 388[3], 390.) 


Appeal from District Court, Limestone County; J. R. Bell, Judge. 

Action by W. C. Leverette against the Texas State Mutual Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Tyler & Hubbard, of Belton, for appellant. 

C. S. & J. E. Bradley, of Groesbeck, for appellee. 

GALLAGHER, C. J. Appellee, W. C. Leverette, sued appellant, Texas State Mu- 
tual Fire Insurance Company, in the district court of Limestone County, Tex., to 
recover the sum of $1,000 on a fire insurance policy, issued by appellant, covering 
a stock of merchandise belonging t6 appellee which was totally destroyed by fire 
during the life of said policy. Appellant is a mutual fire insurance company, with 
its home office in Dallas, Tex. Its defense in this suit was based on an alleged 
violation of the record warranty clause contained in said policy. Appellee alleged 
waiver of said clause at the issuance of the policy and also after it had been received 
and accepted by him. Appellant denied such waiver and alleged that it did not know 
of the violation of said clause until after the property insured by said policy was 
destroyed by fire. 

The application for said policy of insurance was taken by one Clark, who was 
authorized by appellant to solicit insurance. He did not have authority to issue 
policies. His authority was limited to soliciting applications, forwarding the same 
tc the home office of the company for acceptance or rejection, delivering the policies, 
if policies were written at the home office, and collecting premiums therefor on 
delivery. Appellee’s application was accepted by the company, the policy sued on 
issued and forwarded to Clark for delivery. He delivered the same and collected 
the premium thereon. The stock of merchandise covered by said policy was situated 
at Farrar, Tex. Said policy contained the standard record warranty clause, which, 
as far as applicable to the facts of this case, provided that the insured should take 
an inventory within 30 days from the date of said policy, and that he from and 
after such date should prepare and keep a set of books plainly presenting a com- 
plete record of the business transacted; that he should keep said inventory and 
books securely locked in a fireproof safe at night and at all other times when his 
store was not open for business; and that a failure to observe said requirements 
should render the policy null and void. Said policy also provided that no agent of 
said company except the president, vice-president, secretary, or treasurer should have 
authority “to waive, change, or alter any of the provisions, stipulations, and condi- 
tions in said policy without the written consent of one of the above named officers.” 

Appellant testified that the soliciting agent, Clark, knew, at the time he made 
application for said policy, that he had no fireproof safe and that he had not thereto- 
fore kept a set of books. He further testified that said agent told him to inventory 
the stock, and then get a book and put down in said book the amount of such in- 
ventory, and to record therein each bill of goods bought and the amount of sales at 
the end of each day or week. He further testified that said agent told him to 
keep said book in his residence where it could be saved in case of fire. He did 
not testify that said agent instructed him to record said inventory in detail in said 
book. Neither did he testify that said agent instructed him to keep said inventory 
in his residence. A more definite statement of these instructions is unnecessary, in 
view of the fact that it is not contended that a strict observance of the same would 
have amounted to a substantial compliance with the terms and requirements of the 
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issued on same date; Home Insurance Company, policy for $1,000, issued January 17, 
1924; Reliance Insurance Company, policy for $1,000; issued June 29, 1924; Home 
Insurance Company, policy for $1,000, on furniture and fixtures, issued August i4, 1924, 

Upon the refusal of the insurance companies to pay the loss resulting from the 
second fire, Levine, in October, 1924, instituted this suit on all of the above-named 
policies. In November he was adjudged a bankrupt, and R. P. Dorough, as trustee 
in bankruptcy, was substituted as the party plaintiff. The defendants answered, set- 
ting up practically the same defence. Each of them pleaded specially the failure of 
the insured to comply with what they called the “record warranty” clause in the 
policies, which required the insured to keep a set of books and to take an inventory 
of his stock of goods during the calendar year and have it on hand when the policy 
is issued, or to take one within 30 days aiter the issuance of the policy. In a trial 
before the court, judgment was rendered in favor of the trustee against the Reliance 
Insurance Company on the policy issued June 29, 1924, the Home Insurance Company 
on tue policy issued January 17, 1924, and on its policy issued August 14, 1924, on 
the furniture and fixtures. The court denied a recovery against the Automobile 
Insurance Compz ny and the Home Insurance Company on the policies issued Septem- 
ber 4, 1923. The trustee appeals from the latter portion of the judgment, and the 
Reliance Insurance Company and the Home Insurance Company appeal from the 
judgments against them. 


The issues of fact were submitted to the court, and the following are, in sub- 
stance, his material findings and conclusions of law: On January 1, 1923, Levine took 
an itemized inventory of his stock of goods, and kept a set of books in compliance 
with the terms of the insurance policies. On June 16, 1923, a fire occurred which 
destroyed the buildings occupied as a store and the greater portion of the stock of 
goods. In the adjustment of that loss, Levine produced his inventory and books and 
delivered them to the adjusters. That loss was satisfactorily settled, but the inventory 
and books were never returned to Levine. It was agreed between Levine and the 
adjusters that .he salvage, or undestroyed goods, was of the value of $1,250. These 
goods were by Levine removed to another building while the storehouse formerly 
occupied was being repaired. About August 28, 1923, Levine resumed business at 
the old stand, using the salvaged goods as a part of his stock. During the interval 
while the building was being repaired, he sold about $100 worth of the salvaged 
goods. He made no itemized statement of those goods except the following: 
August 1, 1923. Dry Goods and hosiery 

= Underwear and shirts, thread and notions 


From the time he re-entered business August 28, 1923, to June 1, 1924, Levine 
kept a full set of books, showing his purchases and sales. On June 1, 1924, he took an 
itemized inventory of his stock and kept a set of books showing his purchases and 
sales till August 23, 1924, the date of the second fire, in which his entire stock of 
merchandise was destroyed. After the second fire, Levine presented to the adjusters 
his books and the inventory taken on June 1, 1924. The adjusters were the same 
as those to whom he had delivered his inventory and books after the first fire. The 
inventory and books produced were in compliance with the terms of the policies, 
and showed a loss from the last fire of $9,000 onthe stock of merchandise. The 
value of the furniture and fixtures amounted to $1,000. 

The court concluded that, at the time the policy issued by the Automobile In- 
surance Company September 4, 1923, and the policy of the same date issued by the 
Home Insurance Company were delivered, Levine had not taken, and did not have 
on hand, an itemized inventory of his stock of merchandise, and failed to take such 
an itemized inventory within 30 days after the issuance of those two policies. He 
further concluded, however, that by using the agreed value of the goods salvaged 
from the first fire in 1923, and the invoices preserved from the date Levine reentered 
business, and the books thereafter kept, the loss from the second fire could be 
ascertained with reasonable certainty. He concluded, as a matter of law, that while— 
“the amount of goods referred to as salvage was by agreement valued at $1,250, it 
can in no sense be deemed a substantial compliance with the provisions of the 
policies calling for an itemized inventory.” 

Because of Levine’s failure in that respect, recovery on the policies issued in 
September, 1923, was denied. 

The trustee contends that the statement made by Levine showing that amount 
c* goods he had cn hand after the first fire, and their agreed valuation, were suffi- 
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cient to constitute a substantial compliance with the terms of the policy. The 
record warranty clause contained in each of the policies is as follows: 
“Record Warranty Clause. 

“Section 1. The assured will take a complete itemized inventory of stock on 
hand at least once in each calendar year, and within twelve months of the last pre- 
ceding inventory, if such has been taken. Unless such an inventory has been taken 
within twelve calendar months prior to the date of this policy, and together with 
a set of books showing a complete record of business transacted since the taking (of) 
such inventory, is on hand at the date of this policy, one shall be taken within thirty 
ea after the date of this policy, or, in each and either case, this entire policy shall 

e void.” 

“Section 3. The assured will keep and preserve all inventories of stock taken 
during the current year, which are on hand when this policy is issued, and will keep 
and preserve all books which are then on hand, showing a record of business trans- 
acted during the current calendar year, and the preceding calendar year.” 

{1] The first question we shall consider is, Was the court warranted in denying 
the trustee a recovery on the two policies issued in 1923 because of the failure of 
the insured to comply with the above conditions of the policies? The fact that 
Levine had taken an itemized inventory the first of that calendar year is of no 
importance, since he did not have that inventory, even if sufficient, on hand at 
the date the policies were issued. It is immaterial that such an inventory had been 
previously delivered to the adjusters and by them carried away in the settlement 
of the first loss. Levine did not have it on hand, and it does not matter who was 
responsible for its absence. He contracted that in such an event he would take an 
itemized inventory within 30 days after the issuance of those policies. That he 
failed to do. The situation is unlike one where the insured fails to produce, at the 
time of the loss, an inventory taken within the required time, because of some occur- 
rence for which he should not be held responsible. 

[2,3] The statement quoted in the court’s findings, which places in two groups a 
stock valued at $1,525, and consisting of many different kinds of goods, cannot be 
considered an itemized inventory within the meaning of the insurance contract. Nor 
does the agreed valuation placed upon the salvage of the first fire relieve the situa- 
tion. That valuation was evidently adopted as a means Of settling that loss, and 
not with a view to making a second insurance contract, or for re-entering business. 
It included only a portion of the goods which composed the new stock insured. 
We are of the opinion that the court was correct in denying a recovery on the two 
policies mentioned. 

[4] We pass, then, to the appeal of the Reliance Insurance Company and the 
Home Insurance Company from the judgments rendered against them on the two 
policies insuring the stock of merchandise issued in 1924. That judgment is attacked 
mainly upon the ground that the insured failed to keep a set of books showing 
a record of his sales. The record he did keep consisted of entries in his bank 
passbook showing the deposits made daily or at frequent intervals. Levine testified 
that he sold exclusively for cash, and deposited in the bank practically all of the 
money taken in from the sales of merchandise. The entries in the passbook were 
made by bank officials from merhoranda which Levine furnished, and in his presence, 
and he knew them to be correct. He also stated that all of the entries in the pass- 
book represented deposits from the sales of merchandise. He admitted that in a 
few instances small sums had been taken out of the cash drawer for expenses or 
charity or church contributions which did not pass through the bank, but a record 
of these sums was kept in the book containing the merchandise account, and could 
be easily ascertained from the nature of the entries. If his testimony be true, 
Levine did have a correct record of his sales. The fact that this record was kept 
in his bank passbook, and that the entries were made by the bank’ officials under 
the circumstances detailed by him, does not affect the legal value of that record 
as a compliance with the terms of the policies. Nat. Bank yv. Cleland, 36 Tex. Civ. 
App. 478, 82 S. W. 337; Westchester Fire Ins. Co. v. Biggs (Tex. Civ. App.) 216 
S. W. 278. We think the court correctly concluded ‘that Levine had complied with 
the terms of those policies in keeping a record of his purchases and sales. 

The judgment will be affirmed. 
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FIDELITY-PHENIX FIRE INS. CO. et al. v. TWO STATES TELEPHONE 
CO. (No. 3303.) 
(Court of Civil Appeals of Texas. Texarkana. Dec. 9, 1926, Rehearing Denied 
Dec. 16, 1926.) 
289 Southwestern Reporter 726. 
2. INSURANCE—BURDEN ‘OF ESTABLISHING LIABILITY OF INSURER 
IS ON PARTY ASSERTING IT. 
In view of rule that exceptions which exempt insurer from liability are treated 
as part of general terms of contract, burden of establishing liability is on party 
asserting it. 


(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—CABLES AND WIRES CARRYING ELECTRICITY FROM 
STORAGE BATTERIES IN TELEPHONE BUILDING HELD “OTHER 
ELECTRICAL APPLIANCES OR DEVICES” WITHIN POLICY. 

Cables and wires used to carry current from storage batteries in telephone 
building held within definition of “other electrical appliances or devices” in policy 
anes insurer from liability for loss from fire originating in appliances them- 
selves. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


5. INSURANCE—MISTAKE IN TAKING OUT EXCESSIVE INSURANCE 
WOULD NOT PREVENT FORFEITURE OF POLICIES. 
That insured by mistake took out excessive insurance would not prevent for- 
feiture, if policies contain stipulation to that effect. 
(For other cases, see Insurance, Dec. Dig. § 336[1].) 


Appeal from District Court, Hopkins County; J. M. Melson, Judge. 

Action by the Two States Telephone Company against the Fidelity-Phenix 
Fire Insurance Company and others. From a judgment for plaintiff, defendants 
appeal. Reversed and remanded. 

Thompson, Knight, Baker & Harris, of Dallas, for appellants. 

Dial & Brim, of Sulphur Springs, for appellee. 

Honces, J. This suit was instituted by the appellee against the appellants to 
recover damages resulting from a fire which occurred in the building occupied by it 
in Sulphur Springs on the day of December, 1924. The property burned, 
according to the pleadings, consisted of a portion of its telephone equipment, de- 
scribed as follows: 

“A switchboard partially consumed, certain multiple jacks, lamp jacks, opera- 
tors’ circuits,” etc. 

The loss was valued at $2,538.60. The suit was filed against the following 
named companies: Fidelity-Phenix Fire Insurance Company, the National Union 
Fire Insurance Company, the Milwaukee Mechanics’ Insurance Company, and the 
National Fire Insurance Company, on policies issued on August 19 for $2,500 each; 
the Reliance Fire Insurance Company, on a policy issued March 13, 1924, for $2,000; 
the Insurance Company of North America and the Providence-Washington Insur- 
ance Company, on policies issued August 19, 1924, for $3,500 each. The defendants 
answered, pleading, among other things, that the policies issued permitted only an 
aggregate of $17,000 of insurance, whereas the total concurrent insurance taken out 
and sued for amounted to $19,000. They alleged that under the terms of the poli- 
cies such overinsurance forfeited the insurance contracts. They further pleaded 
what is termed an “electrical exemption clause” contained in their policies, which is 
as follows: 

“It is a special condition of this policy that this company shall not be liable 
for any loss or damage to dynamos, exciters, lamps, switches, motors, and other 
electrical appliances or devices caused by electric current, whether artificial or natural 
(including lightning), and will be liable (if covered by this policy) only for such 
Joss or damage to them as may occur in consequence of fire originating outside of 
the machinery, appliances, or devices themselves.” 

The plaintiff in a supplemental petition pleaded that the issuance of $2,000 over- 
insurance was the result of a mistake on the part of the company issuing the same; 
that it was unauthorized, and was ‘issued without the knowledge of the plaintiff, 
and there was no intentional violation of the provisions of the policies limiting the 
total concurrent insurance to $17,000. Later the plaintiff discontinued its suit against 
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policy. Appellee further testified that shortly after he received said policy an in- 
spector from the home office of the company came to his store to examine the risk; 
that he discussed with said inspector the fact that he did not have an iron safe and 
the instructions given him by Clark, and exhibited to said inspector the book he 
was keeping in an attempt to comply with said instructions. He also testified that 
said inspector repeated the instructions given him by Clark. Neither Clark nor 
said inspector was called to testify, nor was appellee’s testimony on this issue in 
any way contradicted. Concerning the visit and examination made by said inspector, 
the active vice-president and manager of appellant testified: 

“T did not send anybody down there to inspect Mr. Leverette’s stock of goods 
before the policy was issued. We sent an agent to look after it after it was written. 
* * * Our inspector called on Mr. Leverette some time in September, I think, and 
made a report. * * * He goes to the house and looks over the stock of goods, and 
looks at the building and the general condition, and makes an inspection of that 
kind. He is also supposed to ascertain whether or not the iron-safe clause is being 
complied with. The inspector is for the benefit of both the insured and the com- 
pany. * * * We have a report where he inspected this property. * * * It was his 
duty to see that those things were complied with. * * * We had him inspect that 
property for the purpose of ascertaining whether or not we would continue the policy 
in force. After he made the inspection, the policy was not canceled. We let it 
remain in force after the report was made upon which we could or not cancel that 
policy as we liked.” 

Appellee’s residence, at the time the policy was issued, was in the rear end of 
the store building. Some time thereafter appellee moved his stock of merchandise 
from Farrar to New Hope. After such removal he resided in a building separate - 
from the store. A proper removal permit covering this change of location was 
issued over the signature of secretary of the company and attached to said policy. 
Appellee kept the book referred to in his residence. His stock of merchandise was 
etitirely destroyed by fire during the term covered by the policy. When appellant’s 
adjusters came, he presented to them the book above referred to, which he had 
preserved by keeping the same at his residence. All other books, invoices, and 
papers pertaining to the business had been lost in the fire. Appellant repudiated 
liability and tendered a return of the premium paid for said policy. Such tender 
being refused, the amount of said premium was deposited in court. 

The trial was before a jury. At the close of the evidence appellant moved for 
an instructed verdict, which motion was overruled, and the cause submitted on 
special issues. The jury, in response to said issues, found, in substance, that the 
soliciting agent, Clark, discussed with appellee the fact that he had no iron safe and 
instructed him with regard to keeping his books and papers; that he instructed 
him to keep a book containing certain information, and that he kept said book as 
instructed, and that the same contained the information he was instructed to record 
therein; that within 30 days after the date of the policy appellee took an inventory of 
his stock of merchandise and entered the amount thereof in said book; that appellee 
kept said book from the date of the policy until the fire, and exhibited it to appellant’s 
agents or adjusters when they called to adjust the loss. Judgment was rendered in 
favor of appellee for the full amount of said policy, and appellant presents such 
judgment for review by this court. 

Opinion, 

[1] The first proposition presented by appellant as ground for reversal of the 
judgment is that the court erred in refusing its motion for an instructed verdict. All 
the other propositions presented by appellant are in line therewith and subsidiary 
thereto and need not be separately considered. The record shows, we think, conclu- 
sively, that the record warranty or iron-safe clause, as it is commonly called, con- 
tained in the policy sued on, was breached. Such breach, unless waived by appellant, 
avoided the policy. Said policy provided, in substance, that no one except certain 
specified officers of appellant should have authority to waive any of its provisions. 
Waiver of a ground for forfeiture of an insurance policy is essentially unilateral in 
its character and results as a legal consequence from some act or conduct of the 
company against which its operates. No act of the insured is made necessary to 
complete it. It need not be founded upon a new agreement or be supported by a 
consideration. Neither is it essential that it be based upon an estoppel. Equitable 


Life Assurance Society v. Ellis, 105 Tex. 526, 538, 539, 147 S. W. 1152, 152 S. W. 
625. 
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[2, 3] Any action of the company through the officers specified in the policy, 
which recognized the continued validity thereof after actual or imputed knowledge 
of the breach of said provision, would amount to a waiver of the right to forfeit 
the policy on account of such breach. 105 Tex. 536, 537, 147 S. W. 1152, 152 S. W. 
625. We do not think that notice or knowledge that appellee intended to breach 
the provisions of the policy is to be imputed to appellant by reason of the under- 
standing concerning compliance with such provisions between appellee and the solicit- 
ing agent, Clark. He had no power to contract, and appellee was charged with 
notice of that fact by the terms of the policy. Having no such power, his attempt 
tu. modify the terms of the policy by agreement was void. Knowledge of an intent 
or purpose on the part of appellee to disregard and fail to comply with the promissory 
warranties contained in the policy was concerning a matter outside of the limited 
scope of his employment. Hartford Fire Ins. Co. v. Walker, 94 Tex. 473, 477, 479, 
61 S. W. 711; Fitzmaurice v. Mutual Life Ins. Co., 84 Tex. 61, 64, 19 S. W. 301; 
32 C. J. p. 1326, § 579. See, also, on the effect of knowledge at the time of the 
delivery of the policy of an intent on the part of the insured to violate such war- 
ranties. International Indemnity Co. v. Duncan (Tex. Civ. App.) 254 S. W. 233, 
234, 235, and authorities there cited. 

[4] We think, however, that the knowledge acquired by appellant’s inspector 
when he visited appellee’s place of business for the purpose of inspecting the risk 
should be imputed to the company, whether communicated to it or not. It was his 
duty to examine into the general conditions affecting the risk and amount and con- 
dition of the stock, and, in addition thereto, to ascertain whether the record war- 
ranty or iron-safe clause was being complied with. He seems to have performed 
these duties. The evidence shows affirmatively that he was fully advised about the 
manner in which the books and papers of appellee’s business were kept, the contents 
of the principal book kept by him, and the precautions taken to prevent its loss in 
case his place of business was destroyed by fire. Said inspector necessarily knew 
that appellee believed that the course being pursued by him with reference to these 
matters met the approval of the company. There is no intimation in the evidence 
that he made any objection thereto or that he advised any change with reference to 
these matters. This information was acquired by said inspector in the discharge 
of the duties of his employment in connection with the very matter to which it 
related. He made a report of his inspection to appellant. Appellant did not see fit to 
offer such report in evidence. Appellant’s active vice president and manager testified 
that he could have canceled appellee’s policy on the information contained in said 
report. If said inspector reported the facts as they came to his knowledge, appellant’s 
managing officers knew from such report that the provisions of the policy with refer- 
ence to these matters were being violated. If he did not so report, his knowledge 
of such violation will be imputed to appellant because he was its agent, charged with 
the specific duty of ascertaining whether such provisions were being complied with 
by appellee, and knowledge that they were not being complied with was acquired 
in the discharge of such duty of his employment. Detroit Fire & Marine Ins. Co. 
v. Wright (Tex. Civ. App.) 273 S. W. 628, 629 (writ refused) ; Sovereign Camp 
W. O. W. v. Hines (Tex. Civ. App.) 273 S. W. 927, 929, 930; Phcenix Insurance 
Co. v. Holcombe, 57 Neb. 622, 78 N. W. 300, 301, 73 Am. St. Rep. 532; 26 C. J. p. 
299, 2d column. 

[5] The Court of Civil Appeals, in Detroit Fire & Marine Insurance Co. v. 
Wright, supra, under facts substantially the same as in this case, held that a failure 
to cancel the policy after the company’s inspector learned of the breach of the record 
warranty or iron-safe clause contained in the policy, amounted to a waiver of such 
breach and that thereafter such breach constituted no defense to an action of said 
policy. The Supreme Court approved such holding by refusing a writ of error. 
Appellee’s evidence herein presents a still stronger case of waiver. After the inspec- 
tion above referred to, appellee moved his stock of merchandise to another town. 
Appellant, over the signature of its secretary, one of the officers authorized by the 
terms of said policy to waive its provisions, issued a permit for such removal and 
attached the same or authorized the same to be attached to said policy. Such action 
was an unequivocal and affirmative recognition of the continued validity of said 
policy long after appellant had actual or imputed knowledge of the breach by appellee 
of the provisions in question, and amounted to a waiver of such breach. Equitable 
Life Assurance Society v. Ellis, supra. 

The court did not err in refusing to instruct a verdict for appellant. None of 
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the other propositions presented justifies a reversal, and the judgment of the trial 
court is affirmed. 


PRENTISS-WABERS STOVE CO. v. MILLERS’ MUT. FIRE INS. ASS’N OF 
ALTON, et al. 
(Supreme Court of Wisconsin. Jan. 11, 1927.) 
211 Northwestern Reporter 776. 

2. INSURANCE—PROVISION OF STANDARD POLICY FOR ITS AVOID- 
ANCE TO ANY PART OF PROPERTY COVERED BY CHATTEL 
MORTGAGE HELD DECLARATION OF PUBLIC POLICY, BINDING 
ON PARTIES (ST. 1925, § 203.01). 
Provision of lines 62-67, of standard policy prescribed by St. 1925, § 203.01, avoid- 

ing the insurance as to insured property incumbered by chattel mortgage, in absence 

of writing to contrary attached to policy, declares rule of public policy, binding on 
the parties. 
(For other cases, see Insurance, Dec, Dig. § 283[2]). 


4. INSURANCE—POLICIES ARE NOT AVOIDED BY CHATTEL MORT- 
GAGES ON INSURED PROPERTY KNOWN OF BY INSURANCE 
AGENT AT TIME POLICIES WERE ISSUED (ST. 1925, § 209.08). 

Under St. 1925, § 209.08, agent of insurance companies having knowledge at time 
of issuance of policies of chattel mortgages of the insured property, such knowledge 
is imputed to the companies and prevents the mortgages avoiding the insurance. 

(For other cases, see Insurance, Dec. Dig. § 389[3]). 


5. INSURANCE—AVOIDANCE OF POLICY BY CHATTEL MORTGAGES 
IS NOT PREVENTED BY AGENT’S KNOWLEDGE OF MORTGAGES 
ACQUIRED AFTER ISSUANCE OF POLICY WHILE TRANSACTING 
BUSINESS FOR OTHER INSURERS. 

Knowledge acquired by agent of insurance company after issuance of its policy 
that chattel mortgage had been placed on the property will not be attributed to the 
company, and so prevent avoidance of its policy; he having acquired such knowledge 
in the course of transacting business for other insurance companies. 

(For other cases, see Insurance, Dec. Dig. § 378[4]). 


6. INSURANCE=-SECOND CHATTEL MORTGAGE, SPECIFICALLY SUB- 
JECT TO FIRST, DOES NOT AVOID POLICY ON INTEREST OF 
FIRST MORTGAGEE. 

Policy on chattels issued to first mortgagee is not avoided by second mortgage 
made specifically subject to the first mortgage, the interest insured not being incum- 
bered by the second mortgage. ‘ 

(For other cases, see Insurance, Dec. Dig. § 283[3]). 


7. INSURANCE—POLICIES TAKEN OUT DIRECT TO MORTGAGEES AS 
INTENDED MAY NOT AFTER LOSS, AS AGAINST INSURERS, BE 
TREATED AS TAKEN OUT IN DIFFERENT FORM. , 
Policies, though paid for by mortgages, having been taken out as intended direct 

to mortgagees, may not after loss be treated, as against insurers, as taken out to 

mortgagor with loss payable clause. 
(For other cases, see Insurance, Dec. Dig. § 581). 

8. INSURANCE—POLICIES ON DIFFERENT INTERESTS IN PROPERTY 
ARE NOT CONCURRENT. 7 y 
Policies, some to different mortgagees and some to mortgagor, being on different 

interests, are not concurrent. 

(For other cases, see Insurance, Dec. Dig. § 288[2]). 


Appeal from Circuit Court, Portage County; Byron B. Park, Judge. z 

Action by the Prentiss-Wabers Stove Company against Millers’ Mutual Fire In- 
surance Association of Alton, Ill, and five others. From six separate judgments, all 
parties appeal. Reversed and remanded, with directions—[By Editorial Staff.] 

Action upon policies of fire insurance. December 1, 1924, the Northern Insurance 
Company of New York City, hereinafter called the Northern, issued its policy No. 
122407 for $7,000, loss payable to C. D. Searls as trustee. Prior to the issuance of 
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the Northern policy and on June 1, 1924, the stove company had given to C. D. Searls 
a bill of sale of “materials consisting of steel, iron, ahd brass and including all mate- 
rials on hand or that it may receive in the future to the amount of $7,000.” 

On January 9, 1925, the Northern issued a second policy No. erin expiring 
January 9, 1926, in the sum of $4,000. On January 9, 1925, the Millers’ Mutual Fire 
Insurance Association of Alton, IIl., hereinafter called the Millers’, issued its policy 
No. 651012, expiring January 9, 1926, in the sum of $4,000. On January 9, 1925, 
the Dubuque Fire Insurance Company, hereinafter called the Dubuque, issued its 
policy No. 1932043, expiring January 9, 1926, in the sum of $4,000. 

On January 12, 1925, the stove company gave to R. S. Wiltrout a bill of sale “of 
materials for the manufacture of stoves and scooters, including all materials that 
may be owned by it, both raw or in-process, or manufactured,” it being made subject, 
however, to the prior sale of materials to the amount of $7,000 to C. D. Searls. 

On February 25, 1925, the Concordia Fire Insurance Company of Milwaukee, 
called the Farmers’, issued its policy No. 6709, expiring February 25, 1926, in the sum 
of $5,000. (Other property was covered by this policy but is not material here.) 

On February 25, 1925, the Concordia Fire Insurance Company of Milwaukee, 
Wis., hereinafter called the Concordia, issued its policy No. 16598, expiring ‘February 
25, 1926, in the sum of $10,000, to R. S. Wiltrout as trustee. On February 25, 1925, 
the Marquette National Fire Insurance Company, hereinafter called the Marquette, 
issued its policy No. 28098, expiring February 25, 1926, in the sum of $4,500 

All of the policies were in the form known as the Wisconsin standard fire insur- 
ance policy, and all of the policies covered the entire personal property of the plain- 
tiff consisting of stock, merchandise, and materials owned by the plaintiff company 
at the time of the fire, including that covered by the two bills of sale; that all of the 
policies covered the same identical property except the Northern policy for $7,000 
did not cover manufactured stock. All of the insurance was procured by the plaintiff 
at its own expense through G. D. Fritzinger, an insurance agent, residing in the city 
of Wisconsin Rapids, who was the agent for all of the defendant companes at that 
place at all of the times material in this case. Fritzinger had full knowledge of the 
execution and delivery of the bill of sale to Searls as of the time of its execution 
and delivery and of the Wiltrout bill of sale from February 25, 1925, at least, and 
knew all of the terms and conditions of each of said bills of sale and of all policies 
issued. The Wiltrout bill of sale is dated January 12th, but does not appear to have 
been delivered until February 25th, although the evidence is confused on this point. 

The property described in the policies was damaged by a fire which occurred on 
the 28th day of February, 1925, to the extent of $9,937.34. Proofs of loss were made 
in due course, and on the 17th day of April, 1925, Searls assigned his rights as trustee 
under the Northern policy No. 122407 to the plaintiff, and on the same day R. 
Wiltrout, trustee, assigned all his rights under the Concordia policy to the plaintiff. 

At some time subsequent to the fire the plaintiff company discharged its liability 
upon the notes to secure the payment of which the Searls and Wiltrout bills of 
sale had been executed. It is not disputed that the respective bills of sale were 
outstanding and in full force on February 28, 1925, the day on which the fire ° 
occurred. The loss was prorated among all of the policies and judgment rendered 
against the— 


Dubuque for $1,038 02 
Millers’ 1,038 02 
| Northern on policy No. 122411 1,038 02 
Northern on policy No. 122407 1,762 95 
Farmers’ 1,297 53 
Marquette 1,167 75 
Concordia 2,595 05 
And from the judgments all of the parties appeal. 
Charles E. Briere, of Wisconsin Rapids, for plaintiff and appellant. 
Thos. H. Gill, of Milwaukee, and Goggins, Brazeau & Graves, of Wisconsin 
Rapids, for defendants and appellants. 
Arthur A. Mueller and Emmet Horan, Jr., both of Milwaukee, for respondents. 
RoseNBERRY, J. Upon the trial as well as in the briefs of counsel and upon the 
oral argument here it was freely conceded by all parties that the bills of sale executed 
by the plaintiff to Searls and Wiltrout were in legal effect chattel mortgages and 
should be treated and considered as such in determining the rights of parties. 
[1] It was argued on behalf of the Concordia Company and the Northern Com- 
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pany which issued the so-called trustee policies that the chattel mortgages were 
invalid because the description of the property mortgaged was ambulatory and in- 
definite. That contention must be overruled. It described all of the properties of 
the various kinds mentioned, and a description of that character is a sufficiently definite 
description. 11 C. J. 461, note 57, and cases cited. 

{2] Section 203.01, Wis. Stats., lines 62-67, provides: 

“Unless otherwise provided by agreement in writing added hereto this company 
shall not be liable for loss or damage to any property insured hereunder while en- 
cumbered by a chattel mortgage, and during the time of such encumbrance this com- 
pany shall be liable only for loss or damage to any other property insured here- 
under.” 

Prior to amendment made by chapter 117, Laws of 1917, the entire policy was 
avoided if personal property insured became incumbered by chattel mortgage. This 
provision which is statutory in character, declares a rule of public policy binding alike 
upon the insured and the insurer and avoids the insurance. Kitch v. N. W. Nat. 
Ins. Co., 189 Wis. 378, 207 N. W. 716. See, also, Molle v. Kewaskum Mut. F. Ins. 
Co., 134 Wis. 404, 114 N. W. 798; Bloomer v. Cicero Mut. F. Ins. Co., 183 Wis. 407, 
198 N. W. 287. 

[3, 4] However, it is claimed by plaintiff in this case and by the Northern and 
Concordia Companies that knowledge of the insurance agent Fritzinger of the exist- 
ence of the chattel mortgage estops the Dubuque, Millers’, Marquette, and Farmers’ 
from asserting the invalidity of their policies on that account. 

Section 209.08 provides: 

“Knowledge of an agent of a fire, casualty or marine insurance company at the 
time a policy is issued or an application made, shall be knowledge of the company, 
and any fact which breaches a condition of the policy and is known to the agent 
when the policy is issued or the application made shall not void the policy or defeat 
a recovery thereon in the event of loss.” 

However, knowledge acquired by the agent of an insurance company after the 
issuance and delivery of the policy is not imputed to his principal when not acquired 
by him while acting within the scope of his authority as agent of the company. 
Bloomer v. Cicero Mut. Fire Ins. Co., 183 Wis. 407, 198 N. W. 287. 

The companies issuing the four policies named, which will be hereinafter referred 
to as the owner policies, seek to avoid the effect of this rule by claiming that Frit- 
zinger had an interest adverse to the companies in that he acted in a dual capacity 
in attempting to represent both the insurers and the insured. It appears that Fritz- 
inger owner 26% shares of stock of plaintiff company out of a total of 665 shares. 
It also appears that the manager of the plaintiff company consulted Fritzinger with 
respect to the method which should be employed to secure Searls and Wiltrout as 
trustees, and that it was pursuant to Fritzinger’s advice that the transaction took the 
form it did. For some reason they chose to follow the method suggested by Fritzinger 
rather than have the policy issued to the company with loss payable to the respective 
trustees as their interest might appear. In response to this contention the trial court 
found that: 

“Fritzinger was not interested adversely to said defendant companies or any of 
them, at any of the times herein referred to, and acted wholly and solely as the insur- 
ance agent of the defendant companies. That each and all. of the policies affected by 
this action were so issued by the said Fritzinger, and the said plaintiff company had 
no other insurance of any kind on the property included in said policies.” 

While this finding is challenged, it is supported by the evidence and cannot be set 
aside. It appears therefore without dispute that the Marquette policy for $4,500, the 
Farmers’ policy for $5,000, and the Concordia policy for $10,000 were issued contem- 
poraneously with full knowledge on the part of the companies issuing the same of 
the mortgage dated January 12, 1925, as well as of the mortgage of June 1, 1924, to 
C. D. Searls. It is therefore considered and held that said policies were valid, out- 
standing obligations at the time of the fire on February 28, 1925. 

[5] We come now to the consideration of the effect upon the policies issued on 
January 9, 1925, of the execution and delivery of the chattel mortgage dated January 
12, 1925, namely, the policy of the Northern for $4,000, policy of the Millers for 
$4,000, and the policy of the Dubuque for $4,000. While Fritzinger was the agent 
of these companies he was transacting no business for them when on the 25th day of 
February, 1925, the date when the Concordia policy was issued, he had knowledge of 
the chattel mortgage to Wiltrout, the companies for whom he was transacting no 
business were not affected with such knowledge as he acquired in the course of trans- 





Fire] Prentiss-Wabers Stove Co. v. Millers Mut. Fire Ins. Ass’n. 691 


acting business for other principals under the rules referred to. We see no escape 
from the conclusion that the policies issued on January 9th as stated were avoided 
by the mortgage of January 12th, upon the same property. 

[6] We shall next consider the effect of the execution and delivery of the Wiltrout 
chattel mortgage upon the policy of the Northern No. 122407, issued December 1, 
1924, to Searls, as trustee. It is not contended by any one that Searls did not have 
an insurable interest in the property; that interest was measured by the amount of 
the loan to secure the payment of which the mortgage was given. The policy issued 
to Searls did not include manufactured stock. The mortgage given to Wiltrout did 
include such stock, but the liabilities of the respective companies are not affected 
thereby except of course that the Northern under its policy issued to Searls cannot 
be made liable for loss on manufactured stock. It seems quite clear that the interest 
insured under the Searls mortgage was not conveyed or incumbered by the execution 
and delivery of the Wiltrout mortgage, which was made specifically subject to the 
Searls mortgage. Therefore the policy issued by the Northern on December Ist 
remains valid and in full force and effect. 

[7] It is, however, urged very strenuously that under the rule laid down in Lum- 
bermen’s Nat. Bank v. Corrigan, 167 Wis. 82, 166 N. W. 650, that all of the policies 
are valid and concurrent. The argument is to this effect: Both Searls and Wiltrout 
had become indorsers upon outstanding obligations of the plaintiff company. That 
it was the desire and purpose of the company: and the mortgagees and the insurance 
companies to protect these guarantors. That the sole object and purpose of the 
execution and delivery of the bills of sale was to enable the guarantors to be pro- 
tected under policies of insurance. That the plan adopted was suggested by Fritzinger 
and accepted by the stove company and the mortgagees in the belief that it was neces- 
sary for the stove company to convey to the trustees an insurable interest in order 
that a valid insurance might be issued, both parties apparently overlooking the sim- 
pler method by which the policies could have been made payable to the company with 
a loss payable clause. It is argued therefore that under the ruling in the Lumber- 
men’s Nat. Bank Case the policies should be considered as-if written in the name 
of the company with a loss payable clause to each of the mortgagees as their re- 
spective interests might appear. It is considered that the Lumbermen’s National Bank 
Case is not authority for the position taken by counsel. In that case no question was 
raised as to the validity of the policies. The case was tried upon the theory that a 
mutual mistake had been made in inserting the name of the insured, and this court 
held that the mere failure of the trial court to formally adjudge a reformation did 
not constitute grounds for a reversal. Upon what grounds could the right of reforma- 
tion be based in this case? There was no mutual mistake, tht parties did exactly 
what they intended to do; they simply failed to take into account the legal conse- 
quences of their intentional acts. No claim of reformation was made in this case. 
None very well could be made. It is immaterial that the plaintiff company paid the 
premium upon the insurance issued for the benefit of mortgagees. It is a fact that 
that has little if any bearing upon the intention of the parties. The Searls trustee 
policy protected Searls’ interest. It was not affected by the subsequent mortgage to 
Wiltrout. In certain contingencies it might have been very advantageous to Searls’ 
trustee to have the policy so written. It appears very clearly that it was the desire of 
all parties to have the mortgages fully protected. A policy issued to the mortgagor 
with a loss payable clause is subject to forfeiture because of violation of its conditions 
by the mortgagor; not so a policy issued directly to the mortgagee. Brecht v. Insur- 
ance Co. (C. C. A.) 160 F. 399, 18 L. R. A. (N. S.) 197, note 205. The insured 
cannot be permitted to take one kind of insurance and after loss for his own benefit 
claim that it is something else. 

It is claimed further that Fritzinger collected the premium on the policies issued 
January 9th, subsequent to the date of the Wiltrout mortgage. This, however, does 
not clearly appear on the record. While the Wiltrout mortgage is dated January 12th, 
the policy of the Concordia issued to secure Wiltrout is dated February 25th, six 
weeks later. Even if it should appear that in the ordinary course of business Frit- 
zinger had extended credit and that he had received from the insurance the amounts 
of the premium subsequent to the date of the excution and delivery of the Wiltrout 
mortgage to his knowledge, it is not perceived how this could have any effect upon 
his principal. He acquired no information with respect to the Wiltrout mortgage 
while discharging any duty or obligation which he owed to them. Such information 
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as he acquired he acquired in relation to the execution and delivery of the policy 
dated February 25th. 


[8] Holding as we do that the chattel mortgages are valid, it is apparent that the 
mortgagee policies are not concurrent. They are issued upon different and distinct 
interests. For the reasons stated we hold the policies issued December 1, 1924, to 
Searls, trustee, to be valid; policies issued by the Dubuque, Millers’, and the Northern, 
dated January 9th, to be avoided by the execution and delivery of the Wiltrout mort- 
gage; that the policies issued by the Farmers’ and the Marquette on February 25th 
were issued with full knowledge of the Searls and Wiltrout mortgages and are there- 
fore valid but not concurrent. We hold that the policy issued by the Concordia, dated 
February 25th, to Wiltrout, trustee, is valid but not concurrent either with the policy 
issued by the Northern on December Ist or with the policies issued by the Marquette 
and the Farmers on February 25th, being upon different interests. We hold that the 
plaintiff by assignment is vested with all the rights of the mortgagees with respect 
to the policies issued by the Northern on December Ist and the Concordia dated 
February 25th. 


The judgments appealed from are reversed and the cause remanded, with direc- 
tions to enter judgment in the respective cases as indicated in this opinion. 
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MARINE 


TURNER v. AMERICAN S. S. OWNERS’ MUT. PROTECTION & 
INDEMNITY ASS’N, Inc. (No. 4922.) 
(Circuit Court of Appeals, Fifth Circuit. January 3, 1927.) 
Federal Reporter (2d) 707. 
1. INSURANCE—LEVY OF ASSESSMENT BY MUTUAL COMPANY 

HELD IN SUBSTANTIAL COMPLIANCE WITH BY-LAWS. 

Where the by-laws of a mutual marine insurance company provided that, after 
the close of a year, the directors should levy a tonnage assessment on the members 
to cover the losses of the year, a resolution of the directors fixing the amount of 
the assessment and authorizing its levy by the managers held a substantial compliance 
with the requirement. 

(For other cases, see Insurance Dec. Dig. § 195[1].) 


3. INSURANCE— DISCRETION OF DIRECTORS IN DETERMINING 
BASIS FOR ASSESSMENTS, FAIRLY EXERCISED, MAY NOT BE 
INTERFERED WITH BY COURTS. 

Where the directors of a mutual marine insurance company are required by its 
by-laws to determine the tonnage on which an insured shall be assessed, which is not 
necessarily the actual tonnage of the vessel, but varies with the risk and the risks 
insured against, their discretion, honestly and fairly exercised, cannot be interfered 
with by the courts. 

(For other cases, see Insurance, Dec. Dig. § 193[1].) 

Appeals from the District Court of the United States for the Southern District 
of Alabama; Robert T. Ervin, Judge. 

Suit in admiralty by the American Steamship Owners’ Mutual Protection & 
Indemnity Association, Inc., against Horace Turner. Decree for libelant, and respond- 
ent appeals. Affirmed. 

Wm. B. Inge, of Mobile, Ala., for appellant. 

Palmer Pillans and Alexis T. Gresham, both of Mobile, Ala. (Palmer Pillans, 
Alexis T. Gresham, H. Pillans, and Pillans, Cowley & Gresham, all of Mobile, Ala., 
on the brief), for appellee. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Wacker, Circuit Judge. This was a libel in admiralty by the appellee, a New 
York corporation, engaged in the business of insurance on the mutual assessment 
plan of persons owning or operating vessels against liability for certain risks, losses, 
etc., as liability for personal injury, for loss or damage to cargo, for collision, etc., 
against the appellee who, under written application made by him in October, 1917, 
*was accepted as a member for such insurance in connection with three vessels owned 
by him. The libel was for the recovery of the amounts of two assessments, one 
alleged to have been levied on November 8, 1920, and the other alleged to have been 
levied on October 19, 1921, with interest on those amounts. The contract between 
the insurer and the insured is evidenced by a written application for membership, a 
written acceptance thereof, and the insurer’s charter and by-laws. The claim asserted 
was resisted on the grounds: (1) That the alleged assessments were not made in 
accordance with the insurer’s by-law on the subject, and that, as to the dates of the 
assessments, there was a variance between the libel’s allegations and the proofs; and 
(2) that the assessments were not mutual, but were arbitrary and fraudulent as 
against the appellant. The evidence, which included the testimony of several wit- 
nesses, was given in the presence of the trial judge, who overruled the contentions of 
the appellant, and ordered a decree in favor of the appellee for the amount sued for. 

[1] A by-law of the appellee contained the following: 

“To provide money with which to’ pay the other expenses and the losses of any 
insurance year, the directors shall from time to time during or after the year levy 
assessments upon each member in the proportion which the aggregate of his con- 
tributing tonnage bears to the contributing tonnage of all steamships entered for such 
insurance year, as such tonnage appears on the books of the association at the time 
of each assessment, and, when all losses and expenses for an insurance year shall 
have been ascertained and determined, the directors shall levy final assessments for 
such insurance year upon all members for that year, ratably in like manner.” 

_ The appellee’s directors, at a meeting held on October 4, 1920, adopted the follow- 

ing resolution: 

“Resolved, that the managers be authorized to levy a further assessment on the 
members for the year 1918-19 of thirty cents per ton, payable December 1, 1920.” 

Notice of the assessment so provided was given to appellant on November 8, 
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1920. At a meeting of the directors held on October 3, 1921, the following resolution 
was adopted: 

“Resolved, that the managers be authorized to levy a supplementary assessment 
on @l members for the year 1919-20 at the rate of 30 cents per ton on the con- 
tributing tonnage.” 

[2] Formal written notice of the assessment so provided for was given appellant 
on October 19, 1921. The above-quoted by-law does not prescribe any method to be 
pursued by the directors in levying assessments. The substance of it was to require 
that assessments be imposed by or pursuant to action of the directors. The quoted 
resolutions show that the directors determined the amounts of the assessments and the 
purpose for which they were made. Those resolutions sufficiently indicated the 
purpose of the directors to have the amounts stated assessed and collected for the 
years stated. We are of opinion that there was a substantial compliance with the 
requirement that assessments be levied by the directors. Gulf Refining Co. v. Phillips 
(C. C. A.) 11 F. (2d) 967. If it can properly be regarded that the allegations of the 
libel as to the dates of the assessments were variant from the evidence on that sub- 
ject, the variance was not such a one as would affect the asserted right to relief 
scught in a court of admiralty. The Gazelle & Cargo, 128 U. S. 474, 9S. Ct. 139, 
32 L. Ed. 496. 


[3] Evidence adduced showed the following: Under the plan adopted by the 
appellee for conducting the insurance business mentioned, the insurance year runs 
from noon of February 20th one year to noon of February 20th of the next year; 
the subject of assessments made to cover the insurer’s expenses and losses is what 
is called contributing tonnage; each assessment being of the same amount against 
each contributing ton, where insurance is in effect for only part of a year, the con- 
tributing tonnage subject to assessment for expenses and losses during that year being 
a proportionate part of the annual contributing tonnage. The contributing tonnage 
was not required to correspond with the actual tonnage of the vessels with respect 
to which insurance was contracted for; sometimes being more and sometimes less 
than the actual tonnage. When appellant’s application was made and accepted, he 
had notice that the contributing tonnage of each of the three vessels in reference to 
which insurance was obtained considerably exceeded that vessel’s gross registered 
tonnage. The plan mentioned is consistent with fairness and mutuality. Its fairness 
and mutuality are dependent upon whether in carrying it out the contributing tonnage 
of the vessels of all the parties insured is or is not fixed with due regard -to the 
nature of the risks and the amounts of liability or losses insured against. The fixing 
of contributing tonnage is capable of being made the means of fairly and equitably 
distributing the costs of the insurance furnished. A multitude of circumstances prop- 
erly may be considered in determining the value or cost of insurance furnished. It. 
is apparent that, though two vessels have the same actual tonnage, their contributing 
tonnage—in other words, the measure of the value or cost of the insurance fur- 
nished—should not be the same where the risks against which the owner of one 
is insured are more hazardous and the amount payable to him on the happening of a 
specified kind of loss or damage is greater than the owner of the other contracts 
for, as, generally speaking, the actual cost of insurance is greater in the one case 
than in the other. : 

It was disclosed that there was no uniformity in what in insurance parlance is 
called coverage; some vessel owners or operators insuring against risks which were 
not incurred or were not insured against by other owners or operators, and some in- 
suring only against the excess of losses or damage above specified amounts, while 
others insured against the whole amounts of similar losses or damage. The plan in 
question called for the exercise by the insurer’s directors of judgment and discretion 
in fixing and apportioning the contributions to be made by the insured to cover the 
insurer’s expenses and outlays in furnishing the insurance contracted for. The action 
oi the directors in that regard is not subject to be interfered with by the courts, 
if their judgment and discretion were exercised in good faith and not fraudulently 
or arbitrarily. Clarkson v. Supreme Lodge, K. of P., 99 S. C. 134, 82 S. E. 1043; 
Wright v. Minnesota Mutual Life Ins. Co., 193 U. S. 657, 24 S. Ct. 549, 48 L. Ed. 
832. A phase of the evidence adduced supported a finding that the insurer’s directors 
in fixing the contributing tonnage and in making the assessments in question exer- 
cised their judgment and discretion fairly and honestly and not fraudulently or arbi- 
trarily. The court found in accordance with that phase of the evidence. The record 
is not such as to justify this court in setting aside that finding. We conclude that 
the decree was not erroneous on any ground suggested. 

That decree is affirmed. 
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STANDARD ACC. INS. CO. v. BENNETT. (No. 7248.) 
(Circuit Court of Appeals, Eighth Circuit. December 14, 1926.) 
Federal Reporter (2d) 721. 

1. INSURANCE—‘PROOFS OF LOSS” IN A POLICY IS A TECHNI- 
CAL TERM, MEANING FORMAL PROOFS ON PRESCRIBED FORMS; 
“DUE PROOF OF LOSS.” 

The term “Proofs of loss” in an insurance policy is a technical term, having a 
definite meaning, and requiring formal proofs on prescribed forms, but the expression 
“due proof of loss” is less formal, and the requirement may be met by any adequate 
proot. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 


2. INSURANCE—FAILURE OF INSURED IN ACCIDENT POLICY TO 
DEMAND PAYMENT OF INDEMNITY EACH EIGHT WEEKS DUR- 
ING DISABILITY, AS PERMITTED, HELD NOT TO PRECLUDE RE- 
COVERY OF ACCRUED PAYMENTS. 

In an accident policy a provision that in case of injury, “upon request of the 
insured, and subject to due proof of loss,” indemnity for loss of time will be paid 
at the expiration of each eight weeks during the disability, is for the benefit of in- 
sured, and the fact that request is not made each eight weeks works no injury to 
insurer, and does not preclude insured from recovering accrued payments for a longer 
period. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

In Error to the District Court of the United States for the Eastern District of 
Missouri; Charles B. Faris, Judge. 

Action by Frederick D. Bennett, by Harris N. Bennett, his guardian, against the 
Standard Accident Insurance Company. Judgment for plaintiff, and defendant brings 
error. Affirmed. 

M. U. Hayden and Anderson, Gilbert & Wolfort, all of St. Louis, Mo., for 
plaintiff in error. 

Lee W. Hagerman, of St. Louis, Mo. (Abbott, Fauntleroy, Cullen & Edwards, 
o1 St. Louis, Mo., on the brief), for defendant in error. 

Before Van Valkenburgh and Booth, Circuit Judges, and Phillips, District Judge. 

VAN VALKENBURGH, Circuit Judge. March 27, 1915, the defendant in error took 
cut an accident insurance policy in the Standard Accident Insurance Company wherein 
plaintiff in error, in consideration of a stated premium, promised, among other things, 
to pay to the insured a weekly indemnity of $25 for total disability, resulting from 
bodily injuries effected directly by external, violent, and accidental means. The peti- 
tion alleges that on or about the 25th day of September, 1916, the insured sustained 
such injuries through the accidental inhalation of illuminating gas, resulting in total 
disability. Initial proofs of loss were duly made. Plaintiff in error denied liability. 
On October 17, 1916, defendant in error was declared a person of unsound mind, 
and incapable of managing his affairs, and a guardian of his person and estate was 
appointed; that guardinship continued throughout the proceedings now before us. 
August 28, 1917, defendant in error by his said guardian brought suit in the state 
court at St. Louis, against plaintiff in error to recover indemnity for 48 weeks, then 
alleged to be due and payable. The trial resulted in a judgment for the plaintiff, 
which was reversed because it was held that the issue of alleged vexatious refusal 
te pay should not have been submitted. Bennett v. Standard Accident Insurance Co., 
209 Mo. App. 81, 237 S. W. 144. A second trial again resulted in a judgment for 
the insured, which, upon appeal, was affirmed. Bennett v. Standard Accident Insur- 
ance Co. (Mo. App.) 264 S. W. 27. Rehearing was denied July 11, 1924. 

Meanwhile, on April 19, 1919, defendant in error, by guardian, filed a second 
suit, seeking to recover indemnity installments from August 28, 1917, to April 15, 
1919—a period approximately of 90 weeks. By stipulation it was agreed that this 
second suit should abide and be governed by the final judgment in the first suit. The 
resulting judgments were paid in November, 1924. November 19, 1924, defendant in 
error made demand upon plaintiff in error for payment of indemnity installments for 
the period between April 15, 1919, and Novémber 25, 1924—a period of 292 weeks. 
he insurance company failed to pay, and, on November 25, 1924, this suit was filed 
in the circuit court of the city of St. Louis. On the ground of diversity of citizen- 
ship it was subsequently removed to the District Court of the United States for the 
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Eastern District of Missouri. A jury being waived, trial to the court resulted in 
judgment for the insured. 

By its answer plaintiff in error admits that in the previous litigation it was 
established that the insured did sustain bodily injuries through external, violent, and 
accidental means within the provisions of the policy, whereby said Bennett was 
totally disabled from the 25th day of September, 1916, up to the date of said original 
suit; that in said suit the liability of defendant for the injuries was determined, but 
that the character, extent, and duration of the alleged disability were not determined. 
The answer further alleges, “that in and by the terms of said policy it is provided 
that the loss is not payable until proof of loss is furnished after the termination of 
the disability for which claim is made, except that upon request of the insured, and 
upon the furnishing of due proof of loss on account of disability, the indemnity will 
be paid at the expiration of each 8 weeks during the continuance of the period for 
which the company is liable, and further that full compliance of the insured and 
beneficiary with all said conditions is a condition precedent to recovery thereunder.” 

The answer further alleges that no proof of loss has been furnished to the de- 
fendant; that the alleged disability has continued; that no demand has been made 
for the amount due; and that, therefore, this suit cannot be maintained. The parts 
of the policy material to this controversy are the following: 

“D. (4) Written notice of injury on which claim may be based must be given 
to the company within twenty days after the date of the accident causing such injury. 

“F. (6) The company, upon receipt of such. notice, will furnish to the claimant 
such forms as are usually furnished by it for filing proofs of loss. If such forms 
are not so furnished within fifteen days after the receipt of such notice, the claimant 
shall be deemed to have complied with the requirements of this policy as to proof of 
loss upon submitting within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, character and extent of the loss for which 
claim is made. 

“G. (7) Affirmative proof of loss must be furnished to the company at its said 
office in case of claim for loss of time from disability within ninety days after the 
termination of the period for which the company is liable, and in case of claim for 
any other loss, within ninety days after the date of such loss. 

“J. (10) Upon request of the insured, and subject to due proof of loss, all 
accrued indemnity for loss of time on account of disability will be paid at the expira- 
tion of each eight weeks during the continuance of the period for which the company 
is liable, and any balance remaining unpaid at the termination of such period will be 
paid immediately upon receipt of due proof.” ; 

Practically the sole contention in the instant case is that the indemnity accruing 
under the policy for loss of time from disability is not payable until the termination 
of the period for which the company is shown to be liable by formal proofs of loss 
furnished within 90 days after the termination of that period, except that under the 
provisions of paragraph J (10), upon request of the insured, indemnity will be paid 
at the expiration of each 8 weeks during the continuance of the period for which the 
company is liable, and that to entitle the insured to such payments during the period 
of disability, and before its termination, a request by the insured and due proof of 
loss are conditions precedent. It is contended that no request for payments each 8 
weeks was made, nor proofs of continuing disability furnished, prior to the bringing 
of this suit, and that defendant in error, therefore, cannot recover in this action. 

The record discloses that the two prior suits were filed without formal requests 
for payments in periods consisting of 8 weeks, nor for any other period, except in 
the form of the petitions in those suits. In the first suit filed, which proceeded to 
final judgment in the St. Louis Court of Appeals, this express defense was raised 
by answer as follows: “Defendant states that it was not requested by the plaintiff 
to pay the indemnity alleged to be due for disability claimed to have been suffered 
by plaintiff, nor was it furnished with proof of such alleged disability at the expira- 
tion of each 8 weeks during the continuance thereof, nor was it furnished with proof 
of loss within 90 days after the termination of such alleged disability, for which 
reasons plaintiff is not entitled to any indemnity for such alleged disability. 

This matter of defense is not referred to in the opinion of the state Court of 
Appeals. 264 S. W. 27, supra. It does not appear from the exhaustive consideration 
of the points urged by the insurance company that emphasis was laid upon this 
allegation by counsel for plaintiff in error; however, it was one of the issues framed. 
The state court to decide as it did, must have found that the requisite proofs of loss 
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had been made; that due proof of disability was shown; and that defendant in error 
could maintain its action for the 48 weeks for which it sued instead of being limited 
to each recurring 8-week period. 

The second suit was for about 90 weeks. Plaintiff in error permitted this suit 
to abide judgment in the first suit, and afterwards paid the judgment, thus indirectly 
accruing, without suggestion or objection, that the alleged crucial conditions of re- 
quest and proof of disability had not preceded the filing of that suit. 

[1] The trial court, in its opinion, calls attention to the fact that in paragraph 
J (10) the technical expression “proofs of loss” is not employed. This expression 
has a definite meaning in law. The words used in this paragraph are “due proof of 
loss.” That this is less formal than the proofs submitted upon forms furnished by 
the company is conceded by counsel for plaintiff in error in their reply brief. They 
say: “In this case, the only proof necessary would be a statement or affidavit of his 
doctor.” 

[2] It will further be noted that paragraph J (10) does not read “upon request 
of the insured and the furnishing of due proof of loss” ; instead, it provides “upon 
request of the insured and subject to due proof of loss.” Of course, the loss, that 
is to say, the “continued total disability,” must be proved before recovery, and was 
proved at the trial. Defendant in error made demand for accrued indemnity covering 
292 weeks; 6 days later it filed suit to recover the same. These acts constituted 
substantial requests. Upon complaint by counsel that suit had been filed without 
opportunity for proper consideration, defendant in error offered to accept payment 
without costs because of the filing. Plaintiff in error made no overtures for settle- 
ment, nor demanded proofs, but, so far as the record discloses, assumed an attitude 
of resistance to the claim; its apparent position being that, because no specific request 
had been made for payments in periods of 8 weeks, with repeated proofs of continued 
disability, no liability would accrue until the termination of that disability which 
might, and in this case probably would, be coincident with the death of the insured. 

The provision of the policy would probably excuse the insurer from making 
payments for periods of less than 8 weeks, but we see no reason why the insured is 
restricted to that precise period. As the trial court said, this provision was evidently 
made for the benefit of the insured. Recovery for a longer period than 8 weeks 
during the continuance of disability can work no injury to plaintiff in error, and 
does no violence to the language of the contract. This view, and the further con- 
siderations of liability under the policy, which has been established, the continuous 
disability which has been proved, and the attitude of plaintiff in error in the prior 
litigation, amounting, if not to waiver, to implied acceptance of the interpretation 
placed upon the contract by defendant in error, compel the conclusion that this defense 
is without substantial merit. It follows that the judgment below should be affirmed. 

And it is so ordered. 


VAN DUSEN v. INTERSTATE BUSINESS MEN’S ASS’N OF DES 
MOINES, IOWA. (No. 8.) 
(Supreme Court of Michigan. Jan. 3, 1927.) 
211 Northwestern Reporter 991. 

1. INSURANCE—RESTRICTIVE CLAUSE IN HEALTH POLICY HELD 
INEFFECTIVE, IN VIEW OF MANNER OF PRINTING IN VIOLA- 
TION OF STATUTE, AND RECOVERY NOT LIMITED THEREBY 
(COMP. LAWS SUPP. 1922, §§ 9100 [157], 9100 [164]). 

Where words promising compensation for house confinement were in larger type 
in insurance policy than words following, limiting conditions under which payment 
would be made for house confinement, insured was entitled to recover on contract 
with restrictive clause eliminated, in view of Comp. Laws Supp. 1922, §§ 9100 (157), 
9100 (164). 

(For other cases, see Insurance, Dec. Dig. § 133[2].) 


2. INSURANCE—FACTS HELD TO BRING INSURED WITHIN PROVI- 
SION OF HEALTH POLICY PROVIDING FOR COMPENSATION 
FOR HOUSE CONFINEMENT. 

Where insured was incapacitated for any kind of business or work, could not 
dress himself without help, went out occasionally for exercise on physician’s advice, 
and had incurable malady, so that he was unable to attend trial, he was entitled to 
compensation under house confinement clause, of health policy. 


(For other cases, see Insurance, Dec. Dig. § 525.) 
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Error to Circuit Court, Kent County; Willis B. Perkins, Judge. 

Action by Charles F. Van Dusen against the Interstate Business Men’s Associa- 
tion of Des Moines, Iowa. Judgment granting plaintiff relief in part, and he brings 
error. Reversed and new trial granted. 

Argued before the Entire Bench.. 

Laurence W. Smith and Charles ‘GK Turner, both of Grand Rapids, for appellant. 

Henry E. McCurry, of Detroit, Leroy J. Herman, of Grand Rapids, for appellee. 

Birp, C. J. Plaintiff, in 1917, was engaged in running a novelty store in Lowell. 
In October of that year he took a health a accident policy with defendant, in which 
it agreed that, in the event of sickness, it would pay him the following sums: 

“Loss by disease: 

“Non house confinement—$10 a week for ten weeks. 

“The insurance provided shall cover only in the event that the insured shall be 
compelled to refrain from performing any act of business, and be under the constant 
treatment and care of a regular physician, and during the uninterrupted period of 
such disability. 

“House confinement—$25 a week for fifty-two weeks. 

“The insurance provided shall cover only in the event that the insured shall be 
compelled to remain continuously and strictly within the house and be under the 
constant care and treatment of a regular physician during the period of such con- 
finement.” 

The plat found printed below shows the relative size of the type as it appears 
in the policy. 

Loss by Disease 
House Confinement— 


The insurance provided shall cover only in the event within the house 
and be under the constant care and treatment. 


Plaintiff’s bill of particulars called for payment of partial house confinement 
from March 1 to April 15, 1925, 6 weeks, $60, and 38 weeks, from April 15 to Janu- 
ary 17, 1926, at $25 per week, for house confinement, $950. 

Defendant pleaded the general issue, and gave notice, in substance, that it would 
show that plaintiff’s illness did not bring him within either of the foregoing provi- 
sions of the policy. 

The proofs show that plaintiff’s condition was so bad on March 30, 1925, that he 
consulted Dr. Lee, who found him suffering from hardening of the arteries, and his 
blood pressure registered 255. Plaintiff was under the care of Dr. Lee until the 
middle of the summer, and later under the care of Dr. Green. He gradually grew 
worse, and finally gave up practically all business, but was not confined to the house 
all of the time. He would walk down to the store, to the doctor’s office and else- 
where for exercise under the direction of his doctor. 

At the close of the trial, the court, with the consent of defendant’s counsel, 
directed a verdict for plaintiff of $60 on account of non-house confinement, but held 
that he was entitled to nothing under the “house confinement” clause, which provided 
$25 per week. This was based upon plaintiff’s admission that he was not strictly 
confined to the house, although he was under the care of a physician most of the 
time. 

Plaintiff raises the question that the restrictive clauses immediately following 
the house confinement clause and the non-house confinement clause should be elimi- 
nated by reason of the following statute: 

“Conditions to Issuance of Policy. * * * No such policy shall be so issued 
or delivered. * * * (6) unless the exceptions of the policy be printed with the 
same prominence as the benefits to which they apply: provided, however, That any 
portion of such policy which purports, by reason of circumstances under which a loss 
is incurred, to reduce any indemnity promised therein to an amount less than that 
provided for the same loss occurring under ordinary circumstances, shall be printed 
in bold face type and with greater prominence than any other portion of the text. of 
the policy.” .C. L. 1922 (Cahill) § 9100 (157). 

[1] The trial court refused to apply the statute because he was of the opinion 
that the words “house confinement, $25 a week for 52 weeks,” was simply a head- 
ing and not a part of the insuring clause. We are unable to agree with the trial 
court in this construction. If it were merely a heading, what follows should 
make a complete contract. If this supposed heading should be eliminated, there 
would be no contract left. It is plain, therefore, that, if there is to be a con- 
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tract, the so-called heading must be construed as a part of the insuring clause. 
The restrictive clauses by themselves mean nothing, but, when «coupled with the 
so-called heading, make a contract. If this conclusion be right, then it comes 
directly within the inhibition of the statute and is invalid. 

The Legislature, evidently foreseeing that an insurance contract that was 
declared invalid for such reason might defeat all benefit to the insured, passed 
the following section: 

“A policy issued in violation of this chapter shall be held valid but shall 
be construed as provided in this chapter and when any provision in such policy 
is in conflict with any provision of this chapter, the rights, duties and obligation 
of the insurer, the policy holder and the beneficiary shall be governed by the 
provisions of this chapter.” C. L. 1922 (Cahill) § 9100 (164). 

Under this section the insured would be entitled to recover on the contract 
with the restricted clause eliminated. Isaacson v. Insurance Co., 187 Wis. 25, 203 
N. W. 918; Williams v. Travelers’ Insurance Co., 168 Wis. 456, 169 N. W. 609, 
959. We then have this situation: The defendant promised to pay plaintiff the 
sum of $25 a week for 52 weeks for house confinement, and $10 a week for 10 
weeks for non house confinement, on account of sickness or disease. 

[2] The record showed that plaintiff, at the end of the six weeks’ partial 
house confinement was in a very serious condition. He was incapacitated for any 
kind of business or work. He could not dress himself without help. He went 
out on occasions for exercise on advice of his physician. He had an incurable 
malady, and was unable to attend the trial. We think the plaintiff’s physical 
condition as shown was such as to bring him within the contract. Letherer v. 
United States Health & Accident Co., 145 Mich. 310, 108 N. W. 491. Under 
this view it will be unnecessary to consider what the status of plaintiff might be 
if the restrictive clause were applied. 

The court was right in applying the clause of non house confinement, but 
was in error in holding that no recovery could be had under the “house confine- 
ment” clause. 

[3] Defendant discusses the question whether the proofs of the case were 
sufficient to comply with the requirement of the policy. That question was dis- 
cussed before the trial court, and decided by it adversely to defendant, and, as 
it has not appealed, the question will not be considered. 

The judgment is reversed, and a new trial granted. Plaintiff will recover his 
costs in both courts. 

Sharp, Snow, Steere, Fellows, Wiest, Clark, and McDonald, JJ., concur. 


CLARK v. FEDERAL LIFE INS. CO. (No. 493.) 
Supreme Court of North Carolina. Jan. 26, 1927.) 
136 Southeastern Reporter 291. 
1. INSURANCE—INSURER’S LIABILITY IS DETERMINED BY POLICY, 

NOT BY RECEIPT FOR PREMIUM PAID. 

Liabilities of insurer are to be determined by terms and provisions of policy, and 
not by statements on back of receipt given for premium payment. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

* 2. INSURANCE—STATEMENT ON BACK OF RECEIPT FOR PREMIUM IS 

NOT PART OF ACCIDENT “INSURANCE POLICY.” 

Statement on back of receipt given for premium payment, showing in general 
terms the specific sums which will be paid for specific losses, is not part of contract 
for accident insurance. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


4. INSURANCE—INSURER HELD NOT LIABLE, UNDER ACCIDENT 
POLICY, FOR LOSS OF FOOT, AMPUTATED MORE THAN MONTH 
AFTER ACCIDENT. 

Under accident insurance policy denying indemnity if loss of limb did not occur 
within 30 days from date of injury, insurer was not liable for loss of foot amputated 
more than 30 days after being burned in automobile wreck. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

5. INSURANCE—PROVISION OF ACCIDENT POLICY DENYINY RECOV- 
ERY FOR LOSS OCCURRING MORE THAN MONTH AFTER ACCI- 
DENT HELD NOT VOID. ; 

Provision of accident insurance policy denying indemnity for loss of limb unless 
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it occurred within 30 days after accident held not unreasonable or against public policy, 
in view of small premium paid and limited protection contemplated. 


(For other cases, see Insurance, Dec. Dig. § 467.) 


6. INSURANCE—INSURANCE COMMISSIONER’S APPROVAL OF POLICY 
IS NOT CONCLUSIVE ON QUESTION WHETHER IT IS REASON- 
ABLE OR AGAINST PUBLIC POLICY (C. S. §§ 6477-6482). 

Approval of form of pollcy by insurance commissioner, required by C. S. §§6477- 
6482, held not conclusive on question whether provision of policy was reasonable or 
against public policy. 

(For other cases, see Insurance, Dec.. Dig. § 138[1].) 


7. INSURANCE—PROOF OF GIVING OF CHECK HELD INSUFFICIENT 
ee PLEA OF PAYMENT, IN ACTION ON INSURANCE 
In action on accident insurance policy, proof that insurer had given a check for 
amount found to be due held insufficient to sustain plea of payment check not being 
legal tender. 
(For other cases, see Insurance, Dec. Dig. § 651[1].) 


Appeal from Superior Court, Caldwell County; Lane, Judge. 

Action by Lenwood E. Clark against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and both parties appeal. New trial ordered. 

Action upon policy of accident insurance, dated April 21, 1925. Plaintiff con- 
tends that under the provisions of said policy defendant is liable to him in the sum of 
$1,000 for the loss of a foot, resulting from injuries received on June 28, 1925, caused 
by the wrecking of an automobile in which plaintiff was riding; also in the sum of 
$260 for weekly indemnity, in accordance with the provisions of the policy. 

Defendant denies liability on account of the loss by plaintiff of his foot, and 
pleads payment of the sum of $260 in full ‘discharge of all liability under the policy. 

The issue submitted to the jury was answered as follows: 
$1 1000" amount, if any, is plaintiff entitled to recover of defendant? Answer. 

From judgment on the verdict, defendant appealed to the Supreme Court. 

W. C. Newland and Squires & Whisnant, all of o. for plaintiff. 

M. H. Yount, of Hickory, and Pou & Pou and J. L. . Emanuel, all of Raleigh, for 
defendant. 

Connor, J. There was no conflict in the evidence offered upon the trial of this 
action. The uncontroverted facts pertinent to the issue submitted to the jury, without 
objection from either plaintiff or defendant, were as follows: 

1. On April 21, 1925, defendant issued to plaintiff a receipt, in writing, in form 


as follows: 
“$2.00 4/21/25. 


“Official Recei - for Annual Premium on Federalized Travel Accident Policy. 


“Received of Linwood E. Clark the sum of two and no/100 in payent of the 
annual premium for a Federalized Travel Accident Policy, maintaining said policy in 
force for one year from date of its issuance. 

“This receipt is not valid unless signed by a duly authorized representative. . 
Federal Life Insurance Company, O. E. Marley, Treasurer. Clarence E, Lackey, 
Duly Authorized Representative.” 

On the back of this receipt is printed the following: 

“Federal Travel Accident Policy. 

“See what two dollars will do. 

“For injuries due to wrecking or disablement of any private or public automobile, 
street car, railroad train, or steamboat while insured is therein, or is thrown therefrom, 
or while in a burning building: 

Loss of life 

Loss of 2 limbs or 2 eyes 

EOS OS CO OO RCI oo oie. 6h b oeons ced Kesang peeled sandedeaas paves 
Weekly indemnity for $20.00 per week, limit 13 weeks. 

Loss of life 


—caused by being struck, or knocked down, or run over, while walking or standing on 
a public highway, by automobile, horse-drawn vehicle, street car, or train. 
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“All for only $2.00 per year. Federal Life Insurance Company, Chicago, Isaac 
Miller Hamilton, President.” 

2. On June 28, 1925, an automobile in which plaintiff was riding with friends was 
wrecked by an accident. The automobile turned over and caught fire. Plaintiff was 
injured, his leg being badly burned below the knee. Because of the injuries then and 
there sustained, plaintiff was taken to a hospital, where he received medical and 
surgical treatment for his injuries. He was wholly unable and prevented by said 
injuries from performing any duty pertaining to any kind of business, labor, or 
occupation continuously for more than thirteen weeks. 

Plaintiff's leg was so badly burned in the wreck of the automobile that fragments 
of flesh were trimmed off by the surgeon within a week after his injury. He was 
advised by a physician to have the leg amputated, but objected to the amputation, be- 
cause of his suffering, and also because he hoped that his leg might be saved. The 
flesh began to decay and the tendons of his leg sloughed off, exposing the bone. 
Finally, on August 17, 1925, the leg was amputated by a surgeon, six inches below the 
knee. The amputation was necessary because of the injuries received by plaintiff 
in the automobile wreck. Plaintiff has suffered the loss of a foot from an injury 
received while riding in an automobile, which was wrecked by an accident; the foot 
was amputated above the ankle, more than 30 days after the injury was sustained. 

3. No policy of insurance had been delivered to plaintiff or issued by defendant 
at the time plaintiff was injured, to wit, June 28, 1925. The application for the policy, 
signed by plaintiff on April 21, 1925, the day on which the premium was paid and the 
receipt delivered, had in some way been mislaid or overlooked by defendant. A claim 
was filed by plaintiff with defendant after June 28, 1925, on account of injuries received 
by him on said date, and on July 28, 1925, defendant issued and delivered to plaintiff 
a policy of insurance, bearing date April 21, 1925. This policy bears on its face the 
words, “Federalized Travel Accident Policy.” It is in the form filed with and 
approved by the insurance commissioner of the State of North Carolina. This policy 
was received and accepted by plaintiff after August 17, 1925, the day on which his leg 
was amputated by the surgeon. It was offered in evidence at the trial by plaintiff. 

By the terms of this policy, defendant insured plaintiff— 

“against death or disability resulting directly and independently of all other causes 
from bodily injuries sustained through external, violent, and accidental means, sub- 
ject to the limitations and conditions herein contained.” 

Pertinent provisions of the policy are as follows: 

Part 1. “If the insured by the wrecking or disablement * * * of a motor-driven 
car * * * suffer any of the specific losses set forth below in this part I, the company 
will pay the sum set opposite such loss: 

For loss of 


two thousand dollars 
Both hands two thousand dollars 
Both feet two thousand dollars 
Sight of both eyes two thousand dollars ($2 


Either foot one thousand dollars ($1,000.00) 

Part III. “If the insured sustained injuries in any manner specified in part I 
which shall not prove fatal, or cause loss as aforesaid, but shall immediately, con- 
tinuously, and wholly disable and prevent the insured from performing each and 
every duty pertaining to any and every kind of business, labor, or occupation during 
the term of such disablement, but not exceeding three consecutive months, the com- 
pany will pay indemnity at the rate of twenty dollars ($20.00) per week. 

General Provisions: “(1) In every case referred to in this policy, the loss of any 
member or members shall mean loss by severance at or above the ankle or wrist 
joints; and the loss of sight of eye or eyes shall mean the total and irrecoverable 
loss of the entire sight thereof. 

“(2) Not more than one of the indemnities specified above shall be payable as the 
result of any one accident. 

“(3) No indemnity will be paid for death caused by other means or other con- 
litions than those set forth in part I or II, nor will indemnity be paid for loss of 
limb or sight caused by other means or under other conditions than those set forth 
in part I, nor in any case where death or such other loss does not occur within 30 
jays from the date of the accident. No indemnity will be paid for disability caused 
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by any other means, or under other conditions than those specified in part III. In 
event of specific loss, no indemnity shall be paid for loss of time.” 

4. After the policy was issued by defendant, and delivered to and accepted by 
plaintiff, and at a date prior to November 21, 1925, defendant issued and delivered 
to plaintiff its check for $260 in discharge of its liability, under the policy on account 
of the weekly indemnity, which it admitted; plaintiff did not return said check, nor has 
' he indorsed it. At the time of the trial, in May, 1926, the check was in the possession 
of plaintiff’s attorney. Neither plaintiff nor his attorney has offered to return the 
check to defendant. 


This is no contention that said check, if properly indorsed and presented for 
payment, will not be paid, according to its tenor. Plaintiff has not indorsed the check 
and presented it for payment because he contends that defendant is liable to him not 
only for the amount of the check, but also for the sum of $1,000 on account of the 
loss of his foot. 

{1] Upon the foregoing facts, the rights of plaintiff and the liabilities of de- 
fendant, with respect to the subject-matter of this action, are to be determined, as 
correctly held by the trial judge, by the terms and provisions of the policy, and not by 
the receipt. 


The receipt was primarily an acknowledgment by defendant of the payment by 
plaintiff of the annual premium for a “Federalized Travel Accident Policy,” to be 
in force for one year from the date of its issuance. It is also evidence of a contract 
by which defendant agreed to issue to plaintiff a policy of insurance such as that 
described therein. It is in the nature of a “binder,” or “memorandum,” such as was 
held valid in Lea v. Insurance Co., 168 N. C. 478, 84 S. E. 813. It does not purport 
to be a policy of insurance, or to contain the terms and conditions of a contract 
of insurance. Whether defendant became liable, under the terms of the policy for 
which plaintiff paid the premium, on the date of the receipt, or on the date of the 
actual issuance of the policy, is not presented by any contention upon this record, 
for defendant at the time of its issuance dated the policy April 21, 1925. Defendant 
conceded that it became liable to plaintiff in accordance with the provisions of its 
federalized travel accident policy, on April 21, 1925. It therefore dated the policy 
issued thereafter on said date. This policy was accepted by plaintiff upon its delivery 
to him after the date on which his foot was amputated, and was introduced as evidence 
upon the trial of this action by plaintiff. 


{2, 3] In his complaint, plaintiff alleges that the policy issued by defendant 
differed in material respects from the policy which defendant had agreed: to issue. This 
allegation was denied in the answer of defendant. No issued with respect to this 
matter was tendered for submission to the jury. In the absence of a finding by the 
jury, in answer to an appropriate issue, that said policy was not in all respects the 
identical policy which defendant had agreed to issue for the premium paid by plaintiff 
on April 21, 1925, it must be held upon all the facts shown by the evidence that, by 
the issuance and delivery of said policy, defendant complied fully with its contract 
dated April 21, 1925. The statement printed on the back of the receipt, showing in 
general terms the specific sums which will be paid for specific losses, is no part of the 
contract of insurance. Graham v. Insurance Co., 176 N. C. 315, 97 S. E. 6. The 
admission of the statement as evidence was error; it was not, however, prejudicial, 
for the court instructed the jury that defendant’s liability to plaintiff for any claim or 
claims for loss resulting from injuries sustained in the wreck of the automobile on 
June 28, 1925, must be determined by the provisions of the policy, and not by the 
statement printed on the back of the receipt. The fact that the policy was actually 
issued subsequently to the date on which the injuries were sustained is immaterial 
upon the facts of this case. Rayburn v. Casualty Co., 138 N. C. 379, 50 S. E. 762, 
107 Am. St. Rep. 548. 


[4] With respect to the claim for loss by plaintiff of his foot, it should be noted 
that the policy provides that no indemnity shall be paid for loss of a limb where such 
loss does not occur within 30 days from thé date of the accident The accident result- 
ing in injuries to plaintiff's foot occurred on June 28, 1925; the foot was amputated 
by the surgeon on August 17, 1925. This was more than 30 days after the accident. 
It is further provided in the policy that the loss of a member shall mean the loss by 
severance at or above the ankle or wrist joints. Defendant is therefore not liable under 
the express provisions of the policy for the loss of plaintiff’s foot, unless such loss was 
the result of its severance within 30 days from the accident. It cannot be held upon 
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the facts established by the evidence in this case that there was a loss of a foot prior 
to August 17, 1925; defendant is not liable for the loss on said date if the provisions 
of the policy, with respect to the time within which the loss shall occur after the 
accident, are valid. 

[5, 6] The court instructed the jury that the provision in the policy that defend- 
ant should not be liable for a loss of limb by severance, unless such loss occurred 
within 30 days after the accident, was unreasonable and against public policy, and 
therefore void. The form of the policy was submitted to and approved by the insur- 
ance commisisoner of the State of North Carolina, as required by statute. Chapter 
106, Cons. Stat. sub-chapter 5, art. 23. Such approval is not conclusive either upon 
the insured or upon the courts of this state; it is, however, entitled to great weight 
upon the contention that it is unreasonable and against public policy. We are unable 
to perceive upon what valid ground the limitation upon the insurer’s liability can be 
held void. In view of the small premium received by the company for the policy 
and the limited protection which the insured evidently desired, the provision is not 
unreasonable. There was error in the instruction that the provision in the policy, 
relied upon by defendant as determining its liability on account of the loss of plaintiff's 
foot, was void. Defendant’s assignment of error, based upon its exception to this in- 
struction, is sustained. 


[7] Upon all the facts established by the evidence, defendant is not liable under 
its policy to plaintiff for the loss of his foot. It is liable, however, for his loss of time, 
and plaintiff is entitled to recover the sum of $260 as the weekly indemnity provided 
in the policy. Defendant admitted its liability for this sum and tendered its check in 
payment. The check, however, although it may be that when properly indorsed and 
presented for payment it will be paid, is not such legal tender as will sustain the plea 
of payment. Lumber Co. v. Privette, 178 N. C. 37, 100 S. E. 79. Upon all the evi- 
dence, the jury should have been instructed to answer the issue: 

“$260, with interest from the date on which said sum was due.” 

In view of our decision of the questions presented by defendant’s appeal, it is 
not necessary to discuss the assignments of error upon plaintiff’s appeal. Under the 
provisions of the policy, there can be a recovery of only one indemnity provided 
for therein. Plaintiff is not entitled to recover for the loss of his foot; if, upon the 
facts, he was entitled to recover for such loss, he could not recover for both loss 
of his foot and loss of time. He is entitled to recover indemnity for loss of time only. 

It is apparent that there was no error in refusing defendant’s motion for judgment 
as of non-suit. 

There must be a new trial. 


LEVAN v. METROPOLITAN LIFE INS. CO. (No. 12137.) 
(Supreme Court of South Carolina. Jan. 6, 1927.) 
136 Southeastern Reporter 304. 

1. INSURANCE—WAIVER OF CLAIMED FORFEITURE NEED NOT BE 
PLEADED. 

It is unnecessary, in action on insurance policy, to plead waiver of claimed 
forfeiture. 

For other cases, see Insurance, Dec. Dig. § 641[2].) 

2. INSURANCE—PROVISION FOR WAIVER OF PREMIUMS DURING 
TOTAL DISABILITY SHOULD BE CONSTRUED TO EFFECTUATE 
EVIDENT INTENTION OF PRESERVING ENSURANCE IN CASE OF 
INABILITY TO PAY PREMIUMS. 

Clause in life policy, providing for waiver of premiums during total disability, 
should be construed so as to effectuate its evident intention of preserving insurance in 
event insured, on account of disability, became unable to pay premium. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

3. INSURANCE—INSURED HELD PRESUMED ENTITLED TO BENEFIT 
OF CLAUSE WAIVING PREMIUM DURING DISABILITY. 

Where insured, by reason of disability, was rendered incapable of furnishing 
proof thereof, it must be presumed that insured is entitled to benefit of total disability 
clause waiving premiums during period of disability. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 
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4. INSURANCE—INSURED’S DISABILITY AND INABILITY TO FURNISH 
PROOF THEREOF AND REASONABLENESS OF NOTICE GIVEN BY 
BENEFICIARY HELD FOR JURY. 

Whether insured was totally and permanently disabled, as defined in life policy 
providing for waiver of premiums during disability, and whether he was incapable of 
furnishing proof by reason of such disability, and whether beneficiary gave notice 
with reasonable promptness, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11, 14].) 

5. INSURANCE—GENERALLY, INSANITY, OF ITSELF, DOES NOT EX- 
CUSE PAYMENT OF PREMIUM. 

Generally, insanity does not, of itself, excuse payment of premium on life in- 
surance policy. 

(For other cases, see Insurance, Dec, Dig. § 362.) 

Cothran, J., dissenting. 

Jud Appeal from Common Pleas Circuit Court of Sumter County; John S. Wilson, 

udge. 

Action by Malinda L. Levan against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Elliott & McLain, of Columbia, and Lee & Moise, of Sumter, for appellant. 

Harby, Nash & Hodges, of Sumter, for respondent. 

RamacE, A. A. J. This was an action upon a policy of insurance tried before his 
honor, Judge Wilson, and a jury at the summer term of the court of common pleas 
for Sumter county, 1925, resulting in a verdict for the plaintiff below in the full 
- amount of the policy. From the verdict the defendant appealed. 

A life insurance policy on the life of Barton Levan was written a number of years 
ago. The policy, in addition to the usual provisions, contained a special clause, com- 
monly called a total disability clause, which provided that in consideration of an 
additional premium the insurance company agreed “that if while the above-numbered 
policy is in full force and effect and before default in the payment of any premium, 
the company receives due proof that the insured as a result of injury or disease * * * 
has become totally and permanently disabled so as to be unable at any time to per- 
form any work or engage in any business for compensation or profit, the company 
will allow the following benefits. * * * The company, commencing with the anni- 
versary of the policy next following receipt of such proof, will waive payment of each 
premium becoming due during such disability.” .By way of defense, it was alleged 
that the policy had been forfeited by reason of the non-payment of the semi-annual 
prémium, which became due on June 5, 1923. 

The plaintiff, who was the widow of Levan and the beneficiary under the policy, 
admitted that the premium due on June 5, 1923, had not been paid, and contended that 
by the total disability clause in the policy above set out the company had excused 
the payment of this premium for the reason that at the time it became due Levan was 
totally and permanently disabled within the purview of the policy provisions. In reply 
to this contention, the company asserted that the provisions of the total disabiliy 
clause had remained inoperative because Levan had failed to give notice and proof of 
his disability. The plaintiff asserted that the failure to give notice was excused be- 
cause the disability itself rendered the insured incapable of giving the notice and 
proof required, and, further, that the giving of notice had been waived. 

The testimony tends to show the following facts: So far as the insured, or any 
one else, knew, he was in good health in January, 1923. However, in the spring of 
that year he began to betray symptoms of mental disease. By May he had become 
disagreeable. He was a barber by trade, running a barber shop, and on account of 
his condition ran customers away. He was crazy when the June, 1923, period fell 
due, and through the grace period he was not able to conduct his business, and got 
worse and worse until he finally was sent to the State Hospital for the Insane late 
in 1923, where he died on January 12, 1924. It was discovered in the State Hospital 
that he was suffering with general paralysis of the insane, which was caused by 
syphilitic infection. The usual Wasserman test did not reveal the condition, which 
was ascertained by an examination of the spinal fluid. During the period prior to the 
due date of the premium until the time of his death Levan never realized he was 
crazy. 

There are three exceptions which make only two questions: First, did the total 
disability of the insured due to insanity excuse failure to comply with the policy 
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provision as to giving notice of such disablity? Second, did his honor err in charging 
the law of waiver? 

[1] The exception alleges that the trial judge erred in charging the law of 
waiver, because no such issue arose in the case, or was made by the pleadings. It 
is, of course, unnecessary to plead waiver of a claimed forfeiture.. The issue of 
waiver was present in the case in regard to two matters. First, it was contended by the 
plaintiff that the letters passing between plaintiff’s attorneys and the manager of the 
defendant company, and especially the letter to plaintiff’s attorneys, constitute a waiver 
of the second defense set up in the answer, which was that Levan had procured a 
reinstatement of the policy by misrepresentations; the argument being that, since 
the company had refused to pay the policy on the single ground that Levan was not 
totally and permanently disabled, the jury would be justified in concluding that other 
possible defenses known to the company were not relied upon. Second, on the same 
theory, and for the same reason, it was contended by plaintiff that this letter constituted 
a waiver of the policy provision requiring proof of disability before the total disability 
tlause became operative; the argument being that, since the company had refused to 
pay on the alleged ground that no disability in fact existed, an inference arose that 
they were waiving any supposed defense arising out of the failure of the insured to 
give notice or proof of the claimed disability. 32 Corpus Juris, 1354 (section 636), 
and cases cited. It is difficult to see how any prejudice could have resulted from this 
charge, even had waiver not been an issue. 

12, 3] Since error is alleged in the court’s construction of the total disability 
clause, at the outset. it seems proper to remark that the evident purpose of such a 
provision in the policy was to preserve the insurance in the event the insured, on 
account of disability, became unable to make the money to pay the premiums; and 
the clause should be construed so as to effectuate this intention. Accordingly, where 
the insured was rendered incapable of furnishing proofs of his disability by reason of 
disability, then it must be presumed that the parties did not intend by the language 
used to deprive the insured of the benefit he was to receive. 

The circuit judge adopted the plaintiff’s view of the law, and held, in charging: 
the plaintiff’s first request, that if at the time the unpaid premium became due Levan 
was totally and permanently disabled as defined in the policy, and was incapable of 
furnishing proofs of his disability by reason of the disability itself, and that his 
beneficiary complied with the policy provisions with reasonable promptness under all 
the circumstances, then the policy would not be considered forfeited for non-payment 
of premiums. The precise point was passed on by the Supreme Court of Nebraska in 
Marti v. Midwest Life Insurance Co., 108 Neb. 845, 189 N. W. 388; 29 A. L. R. 1507. 
In this case the company claimed the policy lapsed for non-payment of premium on 
February 10, 1917. It was alleged and proved that the insured became totally dis- 
abled and incurably insane on or about March 1, 1916. His wife, who was the 
beneficiary, was not aware of the existence of the policy. She gave notice and proofs 
of death to the company, which refused to pay on the ground that the policy had 
lapsed. The policy contained the usual provisions for forfeiture upon the non-payment 
of premiums, and contained a total disability clause. The court states the plain- 
tiff’s position to be that she based her right to recover upon the proposition that, 
since the insured became totally and permanently disabled on March 1, 1916, and 
remained so until his death, he was ircapable of giving the proofs or exercising any 
of the policy options set out in the poticy, and that therefore she had the right after 
his death to furnish the proofs and exercise the option. This view was adopted by 
the Supreme Court. It held that. since the beneficiary l:ad acted within reasonable 
time, under all the circumstances, she was entitled to recover. There are many cita- 
tions bearing out this view. The court concluded by saying: 

“Furthermore, it would be a harsh rule that would say that in a case where a 
man was injured, so as to be totally non compos mentis, within a few hours before 
the next payment on his policy became due, and while it was still in force, the occur- 
rence of the very contingency he was insuring against should deprive him or his 
beneficiaries of the benefit of the contract.” 

In North American Accident Insurance Co. v. Watson, 6 Ga. App. 193, 64 S. E. 
693, Watson sued the insurance company for a sick benefit. The defense was that 
the plaintiff had failed to comply with a policy provision that written notice of sick- 
ness should be given the company within ten days of the commencement thereof, and 
failure to give such notice would invalidate any and all claims under the policy. The 
plaintiff showed, in reply, that he was prevented from giving the notice within the time 
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by reason of mental and physical incapacity caused by his sickness, and that upon his 
recovery he gave notice within a reasonable time. The court pointed out that the 
majority rule was to hold stipulation as to the time in which notice or proof of injury 
or sickness should be given as not necessarily to be literally complied with. The 
provisions operate upon the contract only subsequent to the fact of injury or sickness, 
The following quotation is very pertinent: 

_ “It is settled by an overwhelming weight of authority that where the failure to 
give prompt notice is not due to the negligence of the insured or the beneficiary, but 
such compliance has been prevented and rendered impossible by an act of God, this 
would furnish a sufficient legal excuse for the delay in giving the stipulated notice; 
and this doctrine has been applied in tases in which a specified time for the giving of 
the notice has been fixed by the contract. The theory of these cases, as stated by 
Cooley (4 Briefs on the Law of Insurance, 3462), is that, ‘It could not have been 
in the contemplation of the parties that if the insured, who was required to give 
the notice, was unable to do so by reason of the very accident against which in- 
demnity was given, he should therefore lose such indemnity through no fault of his 
own.’” Reed v. Loyal Protective Ass’n, 154 Mich. 161, 117 N. W. 600, 37 Insurance 
Law Journal, 1024; Brown v. Fraternal Accident Association, 18 Utah, 265, 55 P. 63; 
Comstock v. Fraternal Accident Association, 116 Wis. 382, 93 N. W. 22; Hayes v. 
Continental Casualty Co., 98 Mo. App. 410, 72 S. W. 135; Insurance Co. v. Boykin, 
12 Wall. 433, 20 L. Ed. 442; Woodmen Accident Association v. Pratt, 62 Neb. 674, 
87 N. W. 546, 55 L. R. A. 291, 89 Am. St. Rep. 777 

In Germania Fire Insurance Co. v. Boykin, 12 Wall. (79 U S.) 433, 20 L. Ed. 
442, judgment of the District Court of the United States for the District of South 
Carolina was under review. The suit was upon certain fire insurance policies, and it 
appeared that Boykin, at the time he had gone through the act of signing certain 
affidavits constituting the proof of loss required by the policy, was, in fact, insane. 
The company contended that the contract assumed that the company should receive 
proof of loss from an intelligent being, and that the proof of loss by Boykin signed 
when he was insane was insufficient. The United States Supreme Court in overruling 
this contention says: 

“If he was so insane as to be incapable of making an intelligent statement, this 
would of itself excuse that condition of the policy.” 

In Edgefield Mfg. Co. v. Maryland Casualty Co., 78 S. C. p. 72, 58 S. E. 969, the 
manufacturing company had a policy of insurance against its liability as an employer. 
It appeared that one Jennings had sued the manufacturing company and had recovered 
judgment which the manufacturing company had been forced to pay, and it brought 
suit against the casualty company to recover the amount paid to the extent of the 
face of the policy. Among other defenses the defendant set up that it was relieved 
from lialibity by plaintiff's failure to comply with a provision in the policy to the 
effect that the assured, upon the occurrence of accident, shall give immediate written 
notice thereof, and should likewise give notice of any claim made on account thereof, 
and that if a suit is brought the assured should immediately forward the process to 
the home office of the company as soon as the same shall have been served on him. 
The court, speaking through Mr. Justice Woods, points out there was no evidence 
of waiver by defendant of this requirement, but that it appeared as a matter of fact 
that the vice-president and treasurer of plaintiff was in extremely ill health at the time 
of accident, and that his temporary successor did not know of the existence of the 
policy until after the bringing of the suit, and that the same day he found the policy 
he gave the casualty company notice of the accident. It seems that practically all 
the office force of the manufacturing company had contracted smallpox about: this 
time, which accounted for the failure to discover the policy. Mr. Justice Woods 
says: 

“In view of these facts, it is evident a jury could not réasonably reach any 
other conclusion than that the delay was excusable, and the notice given and the sum- 
mons sent with all promptness to be fairly expected and exacted.” 

The case of Craig v. Insurance Co., 80 S. C. 151, 61 S. E. 423, 18 L. R. A. (N. 
S.) 128 Am. St. Rep. 877, 15 Ann. Cas. 216, seems to be squarely on the point. This 
was a suit on a health and accident policy, which provided that written notice of an 
injury, or of any illness for which claim can be made, must be given to the company 
within ten days from date of accident or beginning of illness. “Failure on the part 
of the assured or the beneficiary to comply strictly with such notice requirements 
shall limit the liability of the company to one-fifth the amount which would other- 
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wise be payable under this policy.” The court, speaking through Mr. Justice Woods 
again, held that the contract was reasonable, saying : 

“The provision on which the defendant relies is not unreasonable, but, on the con- 
trary, it is evident some such stipulation is necessary to the protection of the defendant, 
as an insurer against sickness, to enable it to investigate alleged illness, and thus pro- 
tect itself against imposition. Of course the insured would be excused from giving 
the notice if, from sudden and extreme illness or other cause, it became impossible 
for him to comply with the contract.” Stickley v. Insurance Co., 37 S. C. 69, 16 
S. E. 280, 838; Johnson v. Maryland Cas. Co., 73 N. H. 259, 60 A. 1009, 111 Am. St. 
Rep. 609; W haien v. Equitable Acc. Co., 99 Me. 231, 58 A. 1057; Travelers’ Insur- 
ance Co. v. Thornton, 119 Ga. 455, 46 S. E. 678. 

[4] Coming to the case at bar, it was for the jury to say whether or not Levan 
was totally and permanently disabled as defined in the policy, and at the time the 
premium came due, by reason of this disability, whether he was incapable of furnish- 
ing proof, and whether the beneficiary gave notice with reasonable promptness under 
all the circumstances. 

[5] The appellant cites the case of New York Life Ins. Co. v. Alexander, 122 
Miss. 813, 85 So. 93, 15 A. L. R. 314, which holds that insanity does not of itself 
excuse the payment of premium under a life insurance policy. There is no dispute 
about this as a general proposition, but in the case at bar the authority is inapplicable, 
because here the insurance company itself stipulated that total disability, whether 
caused by insanity or otherwise, would excuse the payment of further premiums, and 
the sole question of law raised by the exceptions is whether or not insanity, being the 
cause of disability and rendering the insured incapable of furnishing proofs, was an 
excuse for insured’s failure to comply with the policy provisions in regard thereto. 

it may be argued that the beneficary should not have waited until after insured’s 
death to give the company notice of his condition. In the first place, there is some 
evidence that the company had notice of the condition itself. The agent who went to 
collect the premiums before the policy lapsed testified that when he called on the 
insured he appeared to be a little peculiar, and it was testified to by the plaintiff, and 
not denied by this agent, that when she went to the agent to see abou the policy 
the agent told her that when he went to see the insured to try to collect the premium 
he could not get any sense out of him. Further, it appears that while the beneficiary 
knew that a policy was in existence she had no knowledge of its terms, and could 
not secure possession of the policy for the reason that her insane husband had it locked 
up in a certain black box. Finally, prior to insured’s death, she managed to get the 
policy. and she took it to the company’s agent, who told her that it had lapsed, and, 
although she then and there informed him that insured was insane and incapable of 
making his living, the agent failed to acquaint her with the policy provisions touching 
total disability, or with the fact that she must make proofs of disability, and admitted 
on the stand that at the time he did not knuw whether or not the policy had a dis- 
ability provision. It therefore seems clear that there was evidence tg go to the 
jury upon the question whether reasonable notice was given the company under all 
of the circumstances. t 

It is the judgment of this court that the judgment of the circuit court be affirmed. 

Watts, Blease, and Stabler, JJ., concur. 


WACO MUT. LIFE & ACCIDENT ASS'’N et at. v. ALFORD. (No. 417.) 
(Court of Civil Appeals of Texas. Waco, Nov. 18, 1926. 
Rehearing denied Dec. 23, 1926.) 

289 Southwestern Reporter 93. 

3. INSURANCE—UNTRUE STATEMENTS TO DEFEAT RECOVERY 
MUST BE MADE WITH FRAUDULENT INTENT (VERNON’S ANN. 
CIV. ST. 1925, ART. 2189). 

For untrue statements in application for life and accident insurance to defeat 
recovery on certificate, they must, under Vernon’s Ann. Civ. St. 1925, art. 2189, 
be made with fraudulent intent. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


5. INSURANCE—EVIDENCE HELD SUFFICIENT TO RAISE ISSUE AS 
TO WHETHER CONSTITUTION CONTAINED PROVISION LIMIT- 
ING LIABILITY AT TIME CERTIFICATE ISSUED. 

Where insured became totally disabled within 12 months of date of certificate, 
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evidence held to raise issue as to whether provision limiting liability until insured 
had been subscriber for 12 months was in constitution and by-laws at time certificate 
issued. 


(For other cases, see Insurance, Dec. Dig. § 668([3].) 


9. INSURANCE—WHERE PROMISE TO PAY $1 FOR EACH MEMBER IN 
GOOD STANDING WAS UNCONDITIONAL, JUDGMENT FOR FIXED 
SUM AGAINST ASSOCIATION WAS PROPER. 

Where association unconditionally promised to pay $1 for each member in good 
standing at time total permanent disability occurred to member, and only thing 
necessary in determining liability was to determine number of members in good 
standing, judgment against association and officers for fixed sum in money held 
proper. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


10. INSURANCE—MEMBERS OF ASSOCIATION, BY USING FUNDS FOR 
PAYMENT OF OTHER CLAIM THAN THAT OF PLAINTIFF, BE- 
CAME PERSONALLY LIABLE. 

Where association had funds with which to pay claim of totally disabled certifi- 
cate holder, but used funds in payment of other claims filed later, directors thereby 
became personally liable. ie 

(For other cases, see Insurance, Dec. Dig. § 56.) 


11. INSURANCE—AWARDING MANDATORY INJUNCTION REQUIRING 
ASSESSMENT TO BE MADE BY MUTUAL ACCIDENT ASSOCIA- 
TION HELD PROPER. 

Awarding mandatory injunction requiring directors of mutual accident asso- 
ciation to assess each member of association in good standing assessment of $1 
held proper, in view of certificate and_ facts. 


(For other cases, see Insurance, Dec. Dig § 191.) 


Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Suit by N. J. Alford against the Waco Mutual Life & Accident Association 
and others. From a judgment for plaintiff, defendants appeal. Reformed, and, as 
reformed, affirmed. 

Bryan & Maxwell, of Waco, for appellants. 

Weatherby & Rogers and Barney Garrett, all of Waco, for appellee. 

STaNrorD, J. Suit by N. J. Alford upon a life and accident insurance certifi- 
cate issued by the Waco Mutual Life & Accident Association, alleging that de- 
fendants Joe H. Bradley, Mrs. Joe H. Bradley, Jesse Jones, and H. C. Coleman 
were partners doing business under the name of Waco Mutual Life & Accident 
Association, and that they as such partners in such name were engaged in writing 
life and accident insurance upon the assessment plan. It was also alleged in the 
alternative that the defendant Waco Mutual Life & Accident Association was an 
unincorporated local mutual aid insurance association, writing life and accident 
insurance upon the assessment plan, and that Mrs. Joe H. Bradley was its secretary 
and Joe H. Bradley, Jesse Jones, and H. C. Coleman were officers of said com- 
pany, and judgment was sought against said company and said officers. 

It was further alleged that on August 20, 1923, defendants issued to plaintiff 
a certificate of insurance, which provided they would pay plaintiff an assessment 
of $1 for each member, not to exceed $1,000, if before attaining the age of 65 
years he should become permanently and totally disabled from engaging in any 
work, or from conducting any business for compensation or profit; that they 
would pay an assessment of 50 cents from each member, not to exceed $500, if 
plaintiff suffered the loss of an eye; whereby defendants became bound to pay 
to plaintiff said sum or surhs upon the happening of the contingencies as above 
set out; that about the year 1902 plaintiff lost the sight of his left eye; that 
at the time said policy was issued to him he had only the sight of his right eye, 
all of which was well known to defendants; that on about the Ist day of Sep- 
tember, 1923, the sight of his right eye became so greatly impaired that he was 
compelled to refrain from any further work or labor of any kind, and by reason 
thereof defendants became liable and bound to make levy and collect an assess- 
ment of $1 from each member in said order and pay same to him, not to exceed 
$1,000; that on or about November 1, 1924, plaintiff lost completely the sight of 
his right eye, and thereby became permanently and totally blind and permanently 
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and totally disabled from doing any kind of work, by reason of which defendants 
became liable to make levy and collect and pay to him 50 cents for each member 
to the amount of $500; that there were more than 1,000 members in said order, 
and that each member was able and willing to pay such assessment; that defendant 
had on deposit one assessment more than sufficient to pay plaintiff’s claim, but 
that defendants diverted said money on hand to other parties and refused to make 
an assessment to pay plaintiff’s claim, by reason of which defendants became liable 
jointly and seyerally to plaintiff in the sum of $1,000, or in the alternative for 
$500 for the loss of his right eye; that prior to the time plaintiff became 65 years 
of age he became totally and permanently disabled from pursuing any gainful 
occupation, by reason of which defendants became bound and obligated to pay him 
the sum of $1,000 in said policy provided for; that he made proof of loss, etc., 
as required by defendants, but that said defendants refused to pay, etc. 

After general demurrer, special exceptions, failure to make proof of loss, etc., 
the defendants alleged that said certificate provided that liability for total dis- 
ability ceased when the holder reached the age of 65 years, and that plaintiff’s 
total disability, if any, occurred after he had reached the age of 65 years; also 
that when plaintiff made application for said certificate he stated in said applica- 
tion that he had no disease or injury from which he had not fully recovered, 
and that such statements were untrue, etc.; also that under the by-laws, which 
were a part of the insurance contract, no liability for total disability could accrue 
until after one year from the date of said certificate and that plaintiff’s disability 
accrued before the expiration of a year from the date of the certificate, etc. 

The case was submitted to a jury on special issues, which the jury answered 
as follows: 

(1) That N. J. Alford did become permanently and totally disabled from 
engaging in any gainful occupation or from performing any work or conducting 
any business for compensation or profit. 

(2) That such total and permanent disability occurred tc the plaintiff before 
he attained the age of 65 years. 

(3) That such total and permanent disability occurred after the 20th day of 
August, 1923, the date upon which the policy introduced in evidence herein was 
issued. 

(4) That the plaintiff, N. J. Alford, did suffer a total loss of his right eye. 

(5) That such loss occurred after the 20th day of August, 1923, the date upon 
which the policy in this case was issued. 

(6) That neither the constitution nor by-laws on August 20, 1923, the date 
upon which the policy introduced in evidence was issued, contained a provision 
as follows: “Provided, however, that no total disability claim shall be allowed 
until the claimant has been a subscriber hereto for a period of twelve months.” 

(7) That such total disability was caused by defects in plaintiff's eyes which 
existed prior to August 20, 1923. 

(8) That the loss of the right eye of plaintiff was caused by defects therein 
that existed prior to August 20, 1923. 

On said findings and such other findings by him as the evidence authorized, 
the court entered judgment for appellee for $863. . 

{1-3] Under appellants’ first, ninth, and tenth assignments they contend that 
appellee is not entitled to recover because in the application the applicant stated 
he was not suffering from any injury or infirmity from which he had not fully 
recovered, while the evidence shows that he was suffering from an injury or defect 
in his right eye at the time he filed his application. Appellants pleaded these 
alleged false statements in the application as a defense. Appellee, in reply, denied 
making any false statements in his application, and, further, that if the application 
contained any such statements said statements were put in the application without 
his knowledge or consent; that one Lewis, the agent of appellants, wrote the 
application, and no question was asked him as to whether or not he was suffering 
from any injury or infirmity from which he had not recovered; and that he had 
no knowledge that any answer to such a question was put in the application by 
appellants’ agent. This issue was made by the pleadings. The evidence is suffi- 
cient to show that Lewis, appellants’ agent, wrote the application; that Mrs. Alford 
at the time told the agent that Mr. Alford’s left eye was out. The agent Lewis 
could not help observing this fact. Mrs. Alford also testified that said agent did 
not ask Mr. Alford if he had any injury or disease from which he had not fully 
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recovered, and that said agent signed Mr. Alford’s name to said application, and 
that appellee did not know that said application contained said alleged talse state- 
ment. The court did not submit this issue to the jury, and neither side requested 
its submission, and no objction was made to the court’s charge for failure to 
submit said issue. So this being true, appellants are in no position to complain 
oi the court’s failure to submit such issue, and the evidence being sufficient to 
authorize such finding, it will be presumed that the trial court tound against 
appellants on this issue and in support of the judgment. Article 2189, Vernon’s 
Sayles’ 1925 Statutes. In fact the certificate sued upon provides: 

“And it is also agreed that, if any untrue statement or statements have been 
made with fraudulent intent in the application as to age, health, family history, 
or any other question that would materially imcrease the risk assumed, this cer- 
tificate becomes void and of no effect.” 


So in any event, if there were untrue statements in appellee’s application, in 
order for such statements to deteat a recovery they must nave been made with 
fraudulent intent and there is no evidence or circumstance tending to show such 
statements if any were so made. We overrule these assignments. 

[4] Under appellants’ third assignment they contend that appellee was not 
entitled to recover because he had attained the age of 65 years betore he became 
totally and permanently disabled. The certificate sued on provides: 

“Fourth. Should any member in good standing totally lose an eye, hand, or 
foot, the holder hereof turther agrees to pay an assessment of sixty cents (6U¢) ; 
and should any member become totally and permanently disabled from engaging in 
any gainful occupation, prior to attaining the age of sixty-five, the holder agrees 
to pay $1.20. ‘lhe association further agrees to pay fifty cents (50¢) from each 
niember that is in good standing not exceeding five hundred ($500.00) dollars, for 
a permanent injury and total loss of an eye, hand, or foot, if said hand or foot 
be severed at or above the wrist or ankle. Should a member become totally and 
permanently disabled from engaging in any gainful occupation, or from performing 
any work or conducting any business for compensation or profit, prior to attaining 
the age of sixty-hve, the association agrees to pay $1.00 from each member in 
good standing,” etc. 


It will be observed from the above provision that there is no age limitation 
attached to the right to recover not to exceed $500 for the loss of an eye, hand, 
or foot; but to recover not to exceed $1,000 for permanent total disability, such 
disability must occur prior to the assured’s reaching the age of 65. Appellee 
had lost his left eye prior to the issuance of said certificate to him, of which 
fact appellants knew. He lost the sight of his right eye after said certificate 
was issued and the loss of said right eye rendered him totally and permanently 
disabled. lf the loss of his right eye, resulting in total disability occurred before 
he attained the age of 65, then, we think, he was entitled to not exceeding $1,000 
as for total disability, but if such loss occurred after he became 65, then he would 
be entitled to claim as for the loss of an eye. Appellee testitied he was born 
October 22, 1858, so he became 65 on October 21, 1923. Appellant testified, in 
part, as follows: 

“My occupation has been farming for the last 5 years. * * * I lost 
the sight of my left eye 15 or 18 years ago; that has been out 15 or 18 
years, but the other one has been good, though. The condition of my right eye 
became such that | could not farm along in the fall of 1923, I think. I noticed 
that | couldn’t get along very well; I was trying to help the children pick some 
cotton, and | couldn’t do that, so 1 would have to leave it; I would have to abandon 
the job. That was along in the middle of the fall of 1923, some time in October, 
maybe, or the latter part of September; it was along in early cotton picking time, 
and all along during the fall. Up to that time I could and did engage in farming; 
I helped the boys on the farm all the time up until then. Since that time, however, 
I have not been able to do anything.” ‘ 

Mrs. Alford, the wife of appellee, testified, in part, as follows: 

“With reference to the sight of his right eye, and when it began to fail so 
that he couldn’t pursue his work, I will state that it commenced along in September 
and October, or along about that time, to get bad. I don’t remember just exactly 
when it was, but I noticed it was failing and commenced to fail along about the 
last of September, and along about after the Ist of September, 1923, it got to 
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where Mr. Alford couldn’t do nothing; he didn’t do anything at all, and he hasn’t 
worked since that time.” 

The issue as to the time when appellet lost the sight of his right eye to the 
extent he could not work, and thereby became totally and permanently disabled, 
was not submitted to the jury nor requested by appéllants to be submitted. This 
being true, and there being evidence in the record to authorize such finding, it 
will be presumed the trial court found on said issue in support of the judgment; 
that is, that said loss and resulting disability occurred prior to October 21, 1923, 
before appellee became 65 years of age. These assignments are overruled. 

[5] Under other assignments appellants contend that the constitution and by- 
laws of the association contained a provision on August 20, 1923, the date the 
certificate was issued, as follows: 

“Provided, however, that no total disability claim shall be allowed until the 

claimant has been a subscriber hereto for a period of twelve months,” 
—ahd that the court erred in submitting to the jury the issue as to whether said 
provision was in the by-laws or constitution on August 20, 1923, and that the 
finding of the jury on this issue in the negative is without evidence to support 
it. It is true the constitution and by-laws of said association were by the terms 
of the certificate sued upon made a part of the contract, and if said constitution 
and by-laws contained the provision referred to on August 20, 1923, then appellee 
was not entitled to recover for total and permanent disability, but would have to 
rely upon his right, if any, to recover for the loss of an eye; the evidence showing 
the loss of the eye and the resultant disability occurred prior to the expiration 
of 12 months after the date of the certificate. The issue as to whether the con- 
stitu.ion and by-laws contained said certificate was issued, was made by the plead- 
ings and submitted to the jury, and the jury found said provisions was not so 
contained in the constitution and by-laws on August 20, 1923. So the only question 
here involved is, Was there evidence to support such finding? The material part 
of the by-laws is as follows: 

“Article 5. When a member dies or becomes totally and permanently disabled 
after the certificate has been issued, the beneficiary of said member shall be paid 
one dollar for each member in good standing in the class or classes to which he 
or she belongs, upon the receipt of due proof of death of said member, or will 
pay the same sum to the said member, upon due proof of three medical doctors, 
* * * provided, however, that no total disability claim shall be allowed until 
the claimant has been a subscriber hereto for a period of twelve months.” 

The evidence shows that the constitution and by-laws were written with a 
typewriter on letter size paper, and that the second page, containing article 5, had 
been removed, and said article typewritten on a larger size paper and pasted in 
as page 2. Jesse Jones, on cross-examination, testified as follows: 

“I couldn’t tell you the exact date on which I saw this page (page 2) that 
you exhibit to me in the constitution and by-laws; but it was along in the fali of 
1924 some time. I don’t know how it came to be there or who put it there, and 
I couldn’t say whether it was in there before then or not. That is the first time 
that I ever saw it in there, anyway. I don’t know who wrote that page of the 
constitution and by-laws and put it in there like it is. I am the general manager 
of the concern, but I can’t tell how this page got inta the constitution. * * * 
I don’t say this page wasn’t inserted in there after the rest of the constitution 
was written; it could have been for all 1 know, but when I looked the first time, 
it was in there. This handwriting on the second page of this constitution, written 
in ink, looks like my handwriting. I don’t remember when I put that in there. 
* * * T reckon it must have been after the Ist of January of this year. * * * 
I wrotc those words in there myself. The words that I wrote in are, ‘three 
medical doctors,’ following the words, ‘upon due proof.’” 

Mr. John Gantt, an attorney of the Waco bar, testified that he was employed 
by Mrs. Bradley to revise the constitution and by-laws during the year 1925, and 
said : 

“At that time I couldn’t say whether this second page was in the constitutio 
and by-laws or not.” 

Mrs. Joe Bradley testified: : 

“T have already testified that this second sheet was in this constitution and 
by-laws when I first went in as secretary in April, 1923; it was in there when 
I first became secretary. This interpolation here in ink, ‘three medical doctors,’ was 
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inserted in there along in January. There wasn’t any occasion for putting it in 
Gere, oly we just thought it ought to be there. That was put in there in January 
of 1925.” ° 

Considering the fact that the second sheet of the constitution and by-laws 
had been removed and another sheet containing the provision in question inserted 
in its place, with no‘explanation as to who did this or when it was done; con- 
sidering also the evidence of the general manager that he did not know said pro- 
vision was in the constitution and by-laws until 1924; considering also that said 
documents were amended in 1925, not by a vote of the board of directors, as 
required by law, but simply by the general manager, Jones, writing a clause in 
said documents; and considering the loose way in which said instruments were 
handled and amended from time to time, and in view of all the circumstances, 
we think the evidence was sufficient to raise the issue as to whether said clause 
in question was in the constitution and by-laws on August 20, 1923, the date when 
appellee’s certificate was issued, and that the trial court was correct in submitting 
said issue to the jury, and that the finding of the jury on such issue is supported 
by evidence. We overrule this assignment. 

[6] Under other assignments appellants complain of improper argument by 
appellee’s counsel. The record discloses that, while appellee’s counsel was dis- 
cussing the issue as to whether the constitution and by-laws on August: 20, 1923, 
contained the provision to the effect that no total disability claim shall be allowed 
until the claimant has been a subscriber for a period of 12 months, he took in 
hand the constitution and by-laws and waved them before the jury, and said: 

“See the ragged condition of these by-laws; see the different kinds of paper 
upon which pages 1 and 2 are written; see the different kinds of type used in 
typing pages 1 and 2.” 

And, again, counsel pointed to one of the defendants, Jesse Jones, and said: 

“Concerns of this kind (meaning defendant association) that Jesse Jones is 
manager of, all they want, all he wants, is the $5 application fee that he gets, 
and he does not care, and they do not care, what the subscriber to the policy gets.” 

[7, 8] While the by-laws were not introduced in evidence, they were before 
the jury when witnesses were questioned about a sheet being torn out and another 
pasted in, and the edges of the sheets being ragged, etc. All the witnesses admitted 
the inserted sheet was different paper, and the type on sheets 1 and 2 was com- 
pared in the presence of the jury. That the edges of the paper were ragged 
was referred to in the examination of witnesses. Therefore counsel was not 
out of the record. The remaining statements of counsel to the effect that all they 
want is the $5 application fee, and that they do not care what the subscriber gets, 
were not strictly proper argument, but it was not the statement of evidence or 
the argument of some fact outside the record, but was in the nature of a con- 
clusion or deduction of counsel, and we do not think it was inflammatory or harmful 
to the extent as to require a reversal. That the application fee was $5 was proven. 
The jury was bound to know such argument was only a conclusion of counsel. 
The trial court was in a better position to determine whether said argument was 
harmful than this court. Whether or not the argument exceeded the bounds of 
propriety to the prejudice and injury of appellants was a question addressed to 
the sound discretion of the trial judge, and as he has overruled appellants’ con- 
tention on this point, we cannot say—in fact, we do not believe—that he abused 
his discretion in this respect. Texas Midland R. R. v. Wiggins (Tex. Civ. App.) 
161 S. W. 445; Gloyer v. Pfeuffer (Tex. Civ. App.) 163 S. W. 984; Nimitz 
v. Holland (Tex. Civ. App.) 217 S. W. 244; Holland v. Nimitz, 111 Tex. 419, 
232 S. W. 298, 239 S. W. 185; Bowles v. Bryan et al. (Tex. Civ. App.) 277 
S. W. 760. We overrule this assignment. 

[9] Under other assignments appellants contend that appellee was not entitled 
to a judgment against the Waco Mutual Life & Accident Association, nor the 
officers thereof, for a fixed sum in money, unless it is clearly shown that the 
association had the money in its possession which rightfully belonged to appellee, 
and, under other assignments, appellants contend that appellee was not entitled 
t» a judgment for a mandatory injunction compelling the officers to levy and collect 
from the members a sufficient amount to pay said judgment. The part of the 
certificate sued upon applicable, to the question here involved is as follows: , 

“Should a member become totally and permanently disabled from engaging in 
any gainful occupation, or from performing any work or conducting any business 





Acc. | Waco Life & Accident Ass'n. v. Alford 713 


for compensation or profit, prior to attaining the age of sixty-five, the association 
agrees to pay one ($1.00) dollar from each member in good standing upon sur- 
render of this certificate, which will become void and of no further effect.” 

This is an unconditional promise on the part of the association to pay $1 
for each member in good standing at the time the total permanent disability occurs, 
and: the amount promised to be paid is not, like the policies of some other asso- 
ciations, dependent upon the amount realized by one assessment. The only thing 
necessary, in this case, in determining the anount for which appellant association 
‘was liable, was to determine the number of. members in good standing at the time 
appellee’s claim for total disability occurred, and this was determined by appellants’ 


records to be 863, so the trial court properly rendered judgment against the asso- 
ciation for $863. 


[10] The record discloses that the association kept an assessment on hand, 
and that it had the funds on hand with which it could have paid appellee’s claim, 
but the officers of said association decided there was no liability to appellee, so 
said funds were paid to others. The directors of the association, having used the 
funds on hand which should have been used to pay appellee’s claim, in the pay- 
ment of other claims filed later rendered themselves personally liable. Home 
Benefit Ass’n v. Wester (Tex. Civ. App.) 146 S. W. 1022. So judgment was 
properly rendered against the association and directors thereof jointly and severally. 
If the contract sued upon had provided, as claimed by appellants it does, that 
appellee was only entitled to the amount realized from one assessment, then, as 
it would have been the duty of the directors to make such assessment, and if they 
failed and refused to perform said duty, in a suit against said association and 
its directors for the full amount of said certificate, they would have been jointly 
and severally liable for said full amount, unless they showed by pleading and 
evidence that, if they had made an assessment,’ the full amount would not have 
been realized. Supreme Council, etc. v. Mamie Anderson, 61 Tex. 296; Interna- 
tional Order, etc., of Tabor v. Boswell et al. (Tex. Civ. App.) 48 S. W. 1108; 
Merchants’ Insurance Co. v. Arnold et al. (Tex. Civ. App.) 32 S. W. 579; Covenant 
Mutual Life Ass’n v. Kentner, 188 Ill. 431, 58 N. E. 966; Supreme Lodge K. of 
P. v. Knight, 117 Ind. 489, 20 N. E. 479, 3 L. R. A. 409; Thornburg v. Farmer; 
Life Ass’n, 122 Iowa, 260, 98 N. W. 105; Union Mutual v. Frohard, 134 Ill. 228, 
25 N. E. 642, 10 L. R. A. 383, 23 Am. St. Rep. 664; Silvers v. Michigan Mutual 
Ben. Ass’n, 94 Mich. 39, 53 N. W. 935; Fort Worth Mutual Ass’n v. Golden, 
287 S. W. 291, by this court. There was no error in the amount of the juag- 
ment rendered, nor in its being rendered for a certain amount, nor in its being 
rendered against appellants jointly and severally. 

[11] The court was also correct in awarding a mandatory injunction requiring 
an assessment to be made, but was erroneous in requiring a sufficient amount to 
be’ collected by said assessment to satisfy said judgment. The trial court should 
by said mandatory injunction have required the officers and directors of said asso- 
ciation to levy and collect an assessment of $1 from each member in good stand- 
ing, and that the proceeds of such assessment be applied to the payment of this 
judgment and court costs, and that executiou issue against all said defendants 
for any balance, if any. We sustain appellants’ fifteenth assignment to the extent 
above indicated, but in other respects overrule same, and we hereby zeform the 
judgment of the trial court and direct that by the mandatory injunction directed 
to be issued by the trial court, the officers and directors. of appellant make and 
collect an assessment from all members and apply same to the payment of this 
judgment and court costs, and, if the proceeds of said assessment are insufficient 
to satisfy said judgment, then that execution issue for any balance. 

We have considered all of appellants’ assignments, and, finding no reversible 
error, the judgment of the trial court as reformed is hereby affirmed. 





714 The Insurance Law Journal, Vol. 68 [April, 1927 


AUTOMOBILE 


LACKEY v. OLDS & STOLLER INTEREXCHANGE. (Civ. 4851.) 
(District Court of Appeal, Second District, Division 1, California. Jan. 18, 1927.) 
252 Pacific Reporter 672. 
INSURANCE—INSURER HELD LIABLE, WHERE MINOR DRIVER'S 

APPLICATION FOR LICENSE WAS SIGNED BY INSURED, NOT- 

WITHSTANDING DRIVER’S ERRAND WAS PERSONAL AT TIME OF 

COLLISION. (MOTOR VEHICLE ACT, § 24[A], AMENDED BY ST. 

1919, P. 223, § 14). 

Insurer held liable on policy covering loss by reason of liability for injury 
caused by operation or use of automobile, where injury was sustained while car was 
driven on personal errand by insured’s minor nephew, whose application for 
chauffeur’s license had been signed by insured, since under Motor Vehicle Act 
(St. 1917, p. 407) § 24(a), amended by St. 1919, p. 223, § 14, he was jointly 
and severally liable with nephew. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal on insurance policy to cover liability for injury by automobile by Mrs. 
Louise Lackey, administratrix of the estate of August E. Buelke, deceased, against 
~ coe & Stoller Interexchange. Judgment for plaintiff, and defendant appeals. 

rmed: 

Jennings & Belcher, of Los Angeles, for appellant. 

Duke Stone and Perry F. Backus, both of Los Angeles, for respondent. 

York, J. An automobile owned by Morris Levenstadt was being operated 
by Nat Levenstadt, his chauffeur, who happened to be his nephew, when, by the 
negligence of Nat Levenstadt in operating said automobile, August E. Buelke was 
killed. Nat Levenstadt, at the time of the accident, was alone in the automobile 
and on the way to purchase clothing for himself. 

The defendant had issued a policy of insurance to Morris Levenstadt, and 
an action was brought against said Morris Levenstadt and Nat Levanstadt for 
damages for the death of Buelke, because of the negligence of Nat Levenstadt, 
and judgment was rendered for plaintiff against both defendants, for $5,166.97, 
and costs, and said judgment was not paid, and this action was against appellant 
upon the insurance policy for the amount of such judgment, alleging insolvency 
of defendants therein and non-payment. ‘The question before the court in the 
present action was, and the real question raised in this appeal is, as to whether 
by the terms of the insurance policy appellant is liable herein for the amount 
of such judgment. Appellant contends that a breach of the terms of the policy 
was made by policy holder by signing the application for a chauffeur’s license for 
Nat Levenstadt. By the terms of the policy, Morris Levenstadt was insured by 
appellant “against actual loss by reason of the liability imposed by law, * *.* 
on account of bodily injuries (including death resulting therefrom) accidently 
suffered * * * by reason of the operation or use of” the automobile described 
in the policy. 

The Motor Vehicle Act, § 24 (a), being St. 1917, p. 407, amended by St. 
1919, p. 223, § 14, which was construed in the case of Buelke v. Levenstadt, 190 
Cal. 684, 214 P. 42, makes the person who signed the application jointly and 
severally liable with the minor. The signer of the application was therefore made 
liable as a matter of law for the negligent act of the minor in operating the car, 
whether he was on the business of the signer of the application or not. The 
Motor Vehicle Act, § 24 (a), expressly makes the negligence of the minor 
imputable to the person who signs his application; hence the liability is one 
expressly created and imposed by the statutory law. At the time of the accident 
Nat Levenstadt was operating the Ford automobile truck particularly described 
in the insurance policy. The judgment against Morris Levenstadt and Nat Leven- 
stadt was one created by law “by reason of the operation and use of the auto- 
mobile.” It follows that, whether the accident resulting in the death of Buelke 
occurred when Nat Levenstadt was on his way to purchase a pair of pants for 
himself, or for Morris Levenstadt, in either event the appellant, under the Motor 
Vehicle Act, was liable under the terms of the policy. Inasmuch as Morris Leven- 
stadt did not assume any liability after the issuance of the policy, or otherwise 
violate the terms of the policy, there was no breach of the conditions of the 
policy on his part. The evidence shows that both Morris Levenstadt and Nat 





Auto. } Mitzner v. Fidelity & Casualty Ins. Co. 715 


Levenstadt were insolvent, and therefore the insurer became liable under the terms 
of clause H of the policy, wherein it provides that, if policy holder is insolvent, 
then the claimant shall be entitled to maintain an action against the insurer for 


the recovery of indemnity in all cases where the insured would have been otherwise 
liable. 


Judgment affirmed. 
We concur: Conrey, P. J.; Houser, J. 


MITZNER er at. v. FIDELITY & CASUALTY CO. Er at. (No. 12426.) 
(Appellate Court of Indiana, in Banc. Jan. 28, 1927.) 
154 Northeastern Reporter 881. 


INSURANCE—INSURER HELD NOT LIABLE FOR COST OF DEFEND- 
ING SUIT FOR PEDESTRIAN’S INJURY BY TRUCK OPERATED 
BY GIRL LESS THAN 16 YEARS OLD. 

Where automobile delivery truck, at time of injury to pedestrian, was being 
driven by a girl under the age of 16 years, owner’s insurer was not liable for 
defense of action, under policy containing exemption from liability for injuries 
caused by automobile while operated by or in charge of a person under the age 
of 16 years. 


(For other cases, see Insurance, Dec. Dig. § 437.) 


Appeal from La Porte Circuit Court; Harry L. Crumpacker, Judge. 

Action by Minnie Mitzner and another against the Fidelity & Casualty Com- 
pany and others. Judgment for defendants, and plaintiffs appeal. Affirmed. 

Ralph N. Smith, Ben C. Rees, and Russell W. Smith, all of La Porte, for 
appellants. 

Bomberger, Peters & Morthland, of Hammond, for appellees. 

EnLor, J. This was a suit upon an insurance policy, known as a Commercial 
automobile Liability Policy, for breach of the stipulation contained in said policy 
obligating the insurance company to defend any suit brought against the insured 
for damages growing out of the operation of the automobile covered by said policy. 

The cause was tried by the court, which made a special finding of the facts and 
stated its conclusions of law thereon. The appellants duly excepted to the court’s 
conclusion of law which was adverse to them, and, their motion for a new trial 
having been overruled, they now prosecute this appeal. The errors assigned 
challenge the conclusions of law and the overruling of the motion for a new trial. 
Both assignments present essentially the same question. 

The material facts of this case and about which there is no dispute, are as 
follows: The autumobile involved in the case was one which was covered by the 
policy; on the 5th day of May, 1922, said automobile (a merchandise delivery 
truck) was being used in the delivery of merchandise to the homes of patrons of 
the insured, and was then and there being driven and operated by one Bartholomew, 
a servant of the insured, in the line of his employment, in delivering merchandise 
to the homes of patrons of insured, in the city of Valparaiso, Ind. While said 
driver was in a home delivering merchandise, one Ruth Mitzner, a girl then and 
there under the age of 16 years, climbed into said automobile and took her seat 
at and behind the steering wheel thereof; that, over the objections and protests 
of said Bartholomew, said Ruth Mitzner retained her seat behind said wheel and 
proceeded to drive said car up and over the streets of said city, and had only 
driven said automobile a short distance when she ran and drove said automobile 
against one August W. Mitzner, thereby injuring him. Notice was at once given 
appellee insurance company of said accident, and it, after an investigation of the 
facts had been made by a representative, denied all liability under its said policy 
on account of said accident. Suit was thereafter brought by said injured party 
against insured, for damages, which suit the insured successfully defended, at a 
cost to them, including attorney’s fees, of $1,056.05. This suit was brought to 
recover said expenses of said suit, and the right of such a recovery is, as said by 
appellants, the only question involved in this case. 

By the terms of the policy in suit, the insurance company undertook to indemnify 
the insured against loss from liability imposed by law upon the insured “for 
damages on account of bodily injuries or death suffered by any person or persons 
as the result of an accident occurring while this policy is in force and caused. 
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>-_ * *” 
as follows : 
“This policy does not cover loss from liability for, or any suit based on, 
injuries or death (1) caused by any automobile while operated by or while in 
charge of any person who is either under the age fixed by law tor drivers of 
automobiles, or who is in any event under the age of 16 years. * * 

There is no.doubt or ambiguity about the above clause; it is not open to 
construction; it is a part of “coverage” of said policy, and, as the said automobile 
was, at the time of said accident being driven by a person under the age of 16 
years, said policy did not cover such operation of said automobile; it was without 
. the coverage of said policy; and there was no duty upon the insurance company 

to —— said damage suit, nor is there any liability for the expenses thereof. 

Affirmed. 


As to the coverage of said policy, it was therein specifically provided 


AMERICAN AUTOMOBILE INS. CO. v. CLARK. (No. 27060.) 
(Supreme Court of Kansas. Jan. 8, 1927.) 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—TO BE REVIEWABLE, ERROR IN COMMENTS 
OF JUDGE MUST BE EXCEPTED TO AND PRESENTED ON MOTION 
FOR NEW TRIAL. 

Error cannot be predicated on remarks and comments of the judge in the course 
of a trial, unless timely exception is taken thereto and brought specifically to the 
trial court’s attention by the presentation of a motion for a new trial covering the 
matters complained of, so that the trial court itself. may have an opporunity to rectify 
any prejudicial consequences which may have flowed from its ill-advised observations 
in the presence of the jury, if any such were made. 


(For other cases, see Appeal and Error, Dec. Dig. §§ 259, 301.) 


2. APPEAL AND ERROR—VARIOUS COMMENTS OF TRIAL JUDGE 
HELD NOT PREJUDICIAL TO PLAINTIFF. 

The remarks and comments of the judge in the course of the trial in the instant 
case examined, and held that the error assigned thereon is not sustained. 
(For other cases, see Appeal and Error, Dec. Dig. § 1046[5].) 

3. AUTOMOBILES—NEITHER AUTOMOBILE OWNER NOR_ SUBRO- 
GATED INSURER CAN RECOVER AGAINST GARAGE KEEPER FOR 
COLLISION CAUSED BY NEGLIGENCE OF DRIVER OF OTHER CAR. 
Errors assigned on instructions examined, and held, that those given were correct 

statements of pertinent law. 

(For other cases, see Automobiles, Dec. Dig. § 201[9].) 


4. INSURANCE—INSURER SUBROGATED TO OWNER’S RIGHTS CAN- 
NOT RECOVER FROM WRONGDOER WHO WITHOUT NOTICE OF 
COMPANY’S RIGHT SETTLED WITH OWNER OF WRECKED CAR. 
Where an automobile was wrecked in a collision, and its owner held a policy of 

insurance covering collision damages, which policy provided that the insurance com- 

pany, on payment of such damage, would be entitled by subrogation to the owner's 
rights against the wrongdoer in such collision, the insurance company cannot recover 
from the wrongdoer when the latter, without notice or knowledge of the insurance 
company’s right of subrogation, settled with the owner of the wrecked car for all 
damages attributable to defendant. 

(For other cases, see Insurance, Dec. Dig. § 606(1]. ) 


Appeal from District Court, Reno County; W. G. Fairchild, Judge. 

Action by the American Automobile Insurance Company against Scott. Clark. 
From a judgment for defendant, plaintiff appeals. Affirmed. 

J. S. Simmons, Stuart Simmons, and Alva L. Fenn, all of Hutchinson, for appel- ° 
lant. 

A. C. Malloy, Roy C. Davis, and Warren H. White, all of Hutchinson, for 
appellee. 

Dawson, J. This was an action by the plaintiff insurance company against de- 
fendant, by whose negligence it had to pay a policy of insurance covering a collision | 
of automobiles. Plaintiff’s claim was based upon its subrogation to the rights of 
the insured. The material facts were these: 

One A. L. Richardson had a Studebaker automobile which needed some over- 
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hauling, and he took it to defendant’s garage and machine shop for repair. One of 
defendant’s employees took the car out of the workshop to test it and drove it at 
high speed along a street and road leading westward out of the city of Hutchinson. 
It collided with a Ford car at a street intersection, and the Studebaker was badly 
wrecked. Its owner, Richardson, held a policy of insurance protecting his car from 
<ollisions, which policy had been issued by the plaintiff insurance company. 

The insurance company sent a representative to Hutchinson who called upon the 
defendant and obtained from him an estimate of the cost of repairing the automobile, 
which sum defendant, after consulting with his expert mechanics, placed at $796. 
The insurance company paid that amount to Richardson on the policy, one of the terms 
of which provided : 

“Upon payment of any loss, damage, claim, or expense under this policy, the 
company shall be subrogated to the extent of such payment, to all rights of recovery 
of assured against others for such loss, damage, claim, or expense, and the company 
shall be entitled, if it so desire, to institute, conduct, and prosecute, in the name of 
the assured or in its own name, any claim of the assured for indemnity, damages, or 
otherwise against any third party. The assured shall render all possible co-operation 
and execute all papers requested by the company to enable the company to secure all 
rights to which it may be entitled under this policy.” 

Meantime Richardson and defendant effected a settlement of Richardson’s claim 
for damages caused by the negligence of defendant’s employee. By the terms of 
that settlement defendant gave Richardson a new car worth $2,415 for the damaged 
car and $1,146 in cash. In consequence of this settlement, which defendant claimed to 
have made without notice or knowledge of plaintiff’s claim or right through subroga- 
tion, he denied liability ; hence this law suit. 

The pleadings developed the foregoing facts and other more or less pertinent 
incidents; and a trial by jury pursuant thereto resulted in a verdict and judgment in 
favor of defendant. 

{1, 2] Plaintiff appeals, and the first error urged on our attention is based upon 
“certain remarks and comments” of the trial judge in the presence of the jury “which 
indicated his opinion that the plaintiff should not recover, and which were prejudicial 
to the plaintiff.” In support of this specification of error, plaintiff directs our atten- 
tion to cited pages of the abstract which show that the judge took part in the examina- 
tion of a witness to develop the facts touching the range of vision of the drivers of 
the automobiles as they approached the point of collision. Again, while counsel 
for appellant sought to elicit from a witness his estimate of the speed at which the 
Studebaker car was being driven from the sound, the record reads: 

“Counsel for Plaintiff: It was the impression you got—” 

“By the Court: Impressions don’t go. * * * 

“OQ. Was it shortly after the car passed you, the roar stopped; is that the way 
you wish us to understand it? 

“By the Defendant:* We object to that as incompetent, irrelevant, and immaterial 
and leading. 

“By the Court: Yes; it wouldn’t help us any in the case to know when the 
roar’stopped. He might have shut off the muffler or something. * * * 

“Q. Then the car passed you 2% blocks before it had this collision at Van Buren 
and Second? 

By the Court: He didn’t say that. He said it is 2%4 blocks to the railroad track. 
A. No, sir; I beg your pardon. 

“By the Court: How far is it to the railroad track? A. Well, it must be about 
a block and a half. Just a little over a block and a half. * * * 

“Q. Did you notice his actions at all? 

“By the Defendant: We object to that, for the reason that it is too remote. 

“By the Court: Sustained; exception allowed. 

“Q. You say you didn’t observe what the driver was doing when he passed you? 
A. He was going pretty fast. 

“By the Defendant: We object to the question. We object to that question, and 
the question and the objection was sustained. 

“By the Court: Yes; the objection has been sustained twice to that question. 
Exception allowed. What a man is doing in driving a car two blocks away wouldn’t 
= any figure as to what he was doing when the accident happened. Exception 
allowed. * * * . 


“Counsel for Plaintiff: We wish to show by this witness what the driver of the 
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car was doing at the time he passed him, which was 2% blocks from the intersection 
where the accident occurred. 

“By the Court: Unless it was something that was presumed would be continued 
the whole time, you couldn’t get it in. I don’t know what you are trying to prove. 
He said he didn’t observe what he was doing. 

“By the Witness: I was mistaken if I said I didn’t observe what he was doing. 
[ didn’t testify I didn’t observe what he was doing.” 

When defendant was on the witness stand, his counsel sought to develop the fact 
that the defendant’s employee, who wrecked the insured car, was a careful driver. 
The record reads: ; 

“Q. Had he ever on any previous occasion ever been in any kind.of accident or 
_ any kind of a collision during the time that he was adjusting other cars prior to 
this time?! 

; —— for Plaintiff: We object to that as incompetent, irrelevant, and imma- 
terial. 

“By the Court: Sustained. That is presumed. They don’t claim he ever did. 
The presumption is this is his first accident, and that he was a careful man and every- 
thing. 

“Counsel for Defendant: I was just trying to show due care on the part of 
Mr. Clark. 

“By the Court: The presumption is he exercised due care. They don’t claim he 
wasn’t a careful man; they don’t claim he was a negligent man in any way. Exception 
allowed.” 

It is appellant’s contention that these excerpts from the record disclose an un- 
favorable attitude on the part of the trial judge, whereby plaintiff’s rights were 
prejudiced in the action. Appellant concedes that the trial court “acted absolutely 
conscientiously in this matter,” but “simply had the idea to start on that the plaintiff 
should not recover, and stuck diligently and consistently to this from the examina- 
tion of the first witness to the giving of the last instruction.” 

There are obvious limits to the scope of an appellate review. The mannerisms of 
the trial judge, the atmosphere of the courtroom, the decorum or want of it which 
pervades a trial—these and many attitudes and incidents which exist or transpire in 
the course of the trial cannot be reproduced in the record.. (State v. Stockton, 119 
Kan. 868, 872, 241 P. 688) ; and in the very nature of things can seldom be reviewed 
and redressed by an appellate court (Fowler v. Shaw, 119 Kan. 576, 590, 591, 240 
P. 970). However, mere regard for the feelings of the trial judge will not excuse 
counsel from making timely objection to improper remarks of the trial court, nor 
will deference to his judicial position relieve them from their duty to direct the trial 
court’s attention thereto, respectfully but frankly, in the motion for a new trial, and 
thus give the trial judge a fair chance to consider and correct, where necessary, any 
harsh, partial, or prejudicial rulings or remarks he may have committed in the course 
of the trial. Unless this course is candidly and courageously followed, it is useless to 
bring such matters to this court for review. In Brick v. Fire Insurance Co., 117 Kan. 
44, 45, 46, 230 P. 309, 310, it was said: 

“The purpose of a motion for a new trial is to give the court an opportunity to 
re-examine rulings made in the course of the trial and to correct any errors in the 
proceedings, so that parties may avoid the trouble and expense of having them corrected 
on appeal. How could the court re-examine and correct a ruling unless the party 
called attention to the particular one to which objection was made and the statement 
of the grounds of his objections? It is manifest that no specific ruling was brought 
to the attention of the trial court in the submission of the motion, and that it has had 
no opportunity to reconsider any objections or errors which might have been assigned 
as grounds for a new trial. Rulings of which a review is desired, whether or. not 
they constitute grounds for a new trial, should be clearly pointed out to the court, and, 
when this is not done, they will as a general rule be deemed to have been waived.” — 

So far we have discussed this point as if there might be some merit in this speci- 
fication of error, if it had been properly brought to the trial court’s attention before 
bringing it here for review. But we must add that, from our detached and neutral 
viewpoint, the excerpts from the record as quoted above disclose nothing of con- 
sequence for appellant to complain-of under this particular assignment. 

(3] Error is also assigned on this instruction: 

“* * * Only in cases where the injury and damage is the proximate result of 
negligence can there be recovery under the law, and in this case, if you find that 
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the collision was a mere accident, and not caused by the negligence of Parker, but 
was the fault of the driver of the Ford, then you will find a verdict in favor of the 
defendant.” 

Parker was defendant’s mechanic, who drove the Studebaker car at the time of 
its collision with the other car, the Ford mentioned in the instruction. Plaintiff argues 
that the Ford driver’s carelessness, if any, “would not have affected plaintiff’s right 
to recover in this action.” On the contrary it should have a very decided effect upon 
this law suit. If the collision was due to any other cause than Parker’s negligence, 
neither plaintiff, as subrogee of Richardson, nor Richardson himself, would have had 
any claim against Parker’s employer for the wreck of the Studebaker car; and one 
proper way of defending against this action, if the facts would permit, was to show 
that the collision was the fault of the Ford driver and not of Parker. The criticized 
instruction was quite correct. 

Similar fault is found with other instructions given by the trial court. These 
have been examined. They were not inaccurate statements of law pertinent to the 
issues, but it is needless to set them out here. 

[4] Other assigned errors are argued together, and, in substance, the complaint 
therewith is in the admission of evidence covering the matter of Richardson’s settle- 
ment with defendant for the negligence of Parker which wrecked the Studebaker car. 
It seems to have been plaintiff’s theory of the case that defendant’s settlement with 
Richardson had no bearing on plaintiff's subrogated claim against defendant. If such 
indeed was plaintiff’s theory of the case, it was in error. Its claim against defendant 
drew its only virtue, if any it had, from its contract with Richardson. It received 
from Richardson by subrogation, by express or implied assignment, whatever right of 
action for damages Richardson had against Parker’s employer, this defendant. If 
Richardson settled with defendant whatever claim he had against the latter, there 
was an end of defendant’s liability. We might have an altogether different case to 
consider if defendant had known of plaintiff’s claim through subrogation to the 
rights of Richardson before defendant settled with Richardson. There was such 
an issue of fact in this law suit, but it was settled by the jury in favor of defendant, 
and there was no want of testimony to support that finding implied in the general 
verdict; and the fact that some rather persuasive testimony was adduced tending to 
show that defendant had been notified by the plaintiff’s agent of its claim through 
subrogation after it had paid Richardson and before defendant had settled with 
Richardson is of no consequence, since the jury’s general verdict discredited that testi- 
mony. Plaintiff’s grievance is not justly directed towards defendant. It should look 
for redress to Richardson, who apparently sacrificed its rights in settling with defend- 
ant for his claim for damages, which claim he had theretofore assigned to plaintiff by 
virtue of the terms of the insurance policy. 

No prejudicial error of sufficient gravity to disturb this judgment is called to our 
attention. 

The judgment is therefore affirmed. 


SIMONS et av. v. ROYAL INS. CO., Limrrep. 
(Supreme Judicial Court Massachusetts. Bristol. Jan. 8, 1927.) 
154 Northeastern Reporter 768. 

1. INSURANGE—EVIDENCE HELD :-FOR JURY ON QUESTION 
WHETHER AUTOMOBILE FIRE INSURANCE POLICY PROPERLY 
NAMED ASSURED. 

In action on automobile fire insurance, naming assured as “Manual Simons and 
George H. Phillips, * * *’ whereas conditional sales contract showed a sale by George 
H. Phillips & Son to Manuel Simons, testimony of one Russell H. Phillips that 
he was the “Son” referred to and a partner of his father, that the partnership had 
bought and sold the automobile involved, but that he had no financial interest in the 
firm, and that his father was actual owner, held to raise question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[5].) 


2. INSURANCE—MISSTATEMENT AS TO WHEN INSURED AUTOMO- 
BILE HAD BEEN PURCHASED HELD TO AVOID POLICY. 
Statement that insured automobile was purchased in January, 1922, whereas it 

was in fact purchased in June, 1921, held a misstatement of fact obviously material 

to the risk and sufficient to avoid policy. 


(For other cases, see Insurance, Dec. Dig. § 280.) 
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Exceptions from Superior Court, Bristol County; W. D. Gray, Judge 

Action by Manuel Simons and others against the Royal Insurance Company, 
Limited. On plaintiffs’ exceptions after directed verdict for defendant. Exceptions 
overruled. 

F. M. Silvia, J. R. Cuttle, and Baker, Seagrave & Terry, all of Fall River, for 
plaintiffs. 

Warner, Stackpole & Bradlee, of Boston (M. C. Taylor and G. B. Rowell, both of 
Boston, of counsel), for defendant. 

Pierce, J. This is an action of contract upon an automobile fire insurance policy. 
The answer of the defendant is a general denial, concealment or misrepresentation of 
material facts, and “that the plaintiffs were not the sole and unconditional owners 
of the automobile referred to in their declaration at the time of the issuance of 
the policy.” At the close of the plaintiffs’ evidence, a motion by the defendant for a 
directed verdict was allowed. The case comes béfore this court upon the exception 
of the plaintiffs thereto. 

It is’ the contention of the defendant that the motion was rightly allowed, because 
there was a breach of that warranty clause of the policy which reads: “This entire 
policy shall be void if the assured has concealed or misrepresented any material fact 
or circumstance concerning this insurance or the subject thereof”; as also, that war- 
ranty clause of the policy which reads: “This entire policy shall be void unless other- 
wise provided by agreement in writing added hereto: (a) If the interest of the 
assured in the subject of this insurance be other than unconditional and sole owner- 
ship.” 

The automobile was purchased by Manuel Simons on conditional sale of G. H. 
Phillips & Son, on June 20, 1921. On February 13, 1922, the policy in suit was issued. 
On that day, and at the time of the alleged loss, an unpaid balance was due under 
the contract of sale. The material policy provisions are as follows: 

“Royal Insurance Company of Liverpool, * * * in consideration of the premium 
hereinafter mentioned, does insure the assured named herein, and legal representatives 
* * * against direct loss or damage * * * to the body, machinery and equipment of 
the automobile described herein. * * *” 

The “name of assured” is given as “Manuel Simons and George H. Phillips, as 
their respective interests may appear.” Under the heading “Warranties,” subheading 
“3. The facts with respect to the purchase of automobile described are as follows,” 
was the information that the automobile was “purchased by the assured” in January, 
1922; that it was “secondhand”; that the “actual cost to assured including equipment” 
was $1,200; and that under the caption “the automobile described is fully paid for by 
the assured and is not mortgaged or otherwise encumbered, except as follows,” were 
the words “no exceptions.” , 

{1, 2] It appeared from the testimony of one Russell H. Phillips that he was a 
son of George H. Phillips, and that he was the person referred to as “Son” in 
the name G. H. Phillips & Son, wherever that name appeared in the conditional bill 
of sale which was in evidence. It further appeared in the same testimony that 
Russell H. Phillips and his father, George H. Phillips, were partners; that they 
bought and sold automobiles in the firm name, and that the automobile in question 
was bought by the father and son, as a firm, and sold to Manuel Simons. The other 
statements of the witness, to the effect that he had no financial interest in the firm 
and that his father was the actual owner, raised a question of fact for the jury. 
The statement in the policy that the car was purchased by the assured in January, 
1922, when in fact it was purchased on June 20, 1921, was a misstatement of fact, 
which obviously was material to the risk, and under the “warranties by the assured” 
the policy when issued was void. 

Exceptions overruled. 


SEITOVITZ er at. v. UNITED STATES FIRE INS. CO. OF CITY OF 
NEW YORK. (No. 54.) 
(Supreme Court of Michigan. Jan. 3, 1927.) 

INSURANCE—TRANSIT POLICY HELD NOT TO COVER GOODS 

PLACED IN PLAINTIFFS’ TRUCK AND STOLEN WHILE IN GAR- 

AGE, IN VIEW OF PROVISION OF POLICY. : 

Where “transit policy” insured plaintiffs against loss of goods in their posses- 
sion (either inside or outside all buildings) and “in transit between Port Huron 
and the Thumb District,” but expressly provided that the policy did not attach 
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while the property insured was located in or on the premises of assured “in any. 
garage or other building where the truck herein described is usually kept,” held 
no recovery could be had for theft of goods loaded into truck on Friday and placed 
in garage adjoining assured’s store until the following Monday. 

(For other cases, see Insurance, Dec. Dig. § 165.) 


Error to Circuit Court, St. Clair County; Eugene F. Law, Judge. 

Action by Nathan Seitovitz and another, doing business as S. & S. Tobacco 
Company against the United States Fire Insurance Company of the City of New 
York. Judgment for defendant, and plaintiffs bring error. Affirmed. 

Argued before Bird, C. J., and Sharpe, Snow, Steere, Fellows, Wiest, Clark, 
and McDonald, JJ. 

James A. Muir, of Port Huron, for appellants. 

Phillips & Jenks, of Port Huron, for appellee. 

SHarPe, J. On July 20, 1924, defendant issued a “transit policy,” isuring 
plaintiffs to an amount not exceeding $1,500 for one year from that date— 

“on their liability, as movers, for lawful goods of their own or of others in their 
possession (either inside or outside all buildings), for which they may be liable 
all while, and only while on or in their automobile truck. 

Ford 7993474 1923 Truck 
(Make) (Number) (Year) (Model) 

while in transit between Port Huron and the Thumb District, against the hazards 
herein mentioned and subject to all the terms and conditions of this policy, as well 
as of this rider.” 

The policy’ covered loss by fire, theft, and mysterious disappearance. It was 
made and accepted subject to the foregoing and also to certain stipulations and 
conditions printed on the back thereof, among which were the following: 

“It is a consideration of this policy that liability shall begin from and immediately 
following the delivery thereof to the carrier at or on its automobile, and shall con- 
tinue (while in transit) until the arrival of same at its destination, and when removed 
or any part thereof, this company’s liability ceases on such portion removed, but 
in no event shall this policy remain in force for more than twelve months. This 
policy does not cover or attach, while the property insured hereunder is located in 
or on the premises of the assured in any garage or other building where the truck 
herein described is usually kept. * * * 

“This policy excludes the risk of theft on local delivery shipments.” 

The plaintiffs used the truck for some time in the manner contemplated. They 
loaded it with tobacco, candies, and cigars from their store in Port Huron, and 
employed a man to drive it in the territory described in the policy and sell the mer- 
chandise it contained. When not in use, it was stored in a garage, adjoining the 
store, which was rented by plaintiffs. The driver returned from a trip on September 
20, 1924, and the truck was in the garage, unless used for some other purpose, until 
October 10th. On that day (Friday) it was taken out and loaded and put back 
in the garage, where it remained until the following Monday. On opening the 
garage that morning, it was discovered that a part of the merchandise, which had 
been loaded thereon, of the value of $1,141.58, had been stolen. Plaintiffs brought 
this action to recover for such loss. The case was tried before the court without 
a jury. He found the facts to be substantially as stated above, and concluded as 
a matter of law that the policy’ did not cover a loss due to theft while the truck 
was in plaintiffs’ garage, and entered a judgment for defendant. This plaintiffs review 
on writ of error. 

Plaintiffs’ counsel concedes “that unless the goods are ‘in transit’ and liability 
begun, there can be no recovery.” He insists that, under a fair interpretation of the 
language of the policy, liability attached when the goods were loaded on the truck 
for the purpose of making delivery. 

A careful consideration of its provisions above quoted satisfies us that the trial 
court was right in finding no liability. The plaintiffs were insured against loss 
for goods in their possession (either inside or outside all buildings) while on their 
truck and “in transit between Port Huron and the Thumb District.” That it was 
not intended to cover a loss by theft from the truck while in the garage is clear 
from the stipulation on the back of the policy, above quoted, the last sentence of 
which we again quote: ‘ 

“This policy does not cover or attach, while the property insured hereunder is 
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‘located in or on the premises of the assured in any garage or other building where 
the truck herein described is usually kept.” 


PAPE v. RED CAB MUT. CASUALTY CO. 
(Supreme Court Appellate Term, First Department. December 31, 1926.) 
219 New York Supplement 135. 

1. INSURANCE—TAXICAB OPERATOR’S INDEMNITY INSURER HELD 
ESTOPPED FROM COLLATERALLY ATTACKING DEFAULT JUDG- 
MENT AGAINST IT BY MOTION TO OPEN (HIGHWAY LAW § 282-b 
[ADDED BY LAWS 1922, c. 612, AMENDED BY LAWS 1924, c. 360, § 12, 
AND CHAPTER 413, § 1, AND LAWS 1925, c. 315]). 

Where indemnity insurer, under Highway Law § 282-b (added by Laws 1922, 
c. 612, amended by Laws 1924, c. 360, § 12, and chapter 413, § 1, and Laws 1925, c. 
315), after judgment for personal injuries against insured taxicab operator, allowed 
default judgment to be entered against it, held, that insurer was estopped from 
collaterally attacking default judgment by’ motion to open default. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 

2. INSURANCE—INSURER’S LIABILITY ON “FINAL DETERMINATION 
OF LITIGATION AFTER TRIAL OF ISSUE” HELD CONDITION- 
ALLY FIXED BY TRIAL JUDGMENT SUBJECT TO REVERSAL ON 
APPEAL (HIGHWAY LAW, § 282-b [ADDED BY LAWS 1922, c. 612, 
AMENDED BY LAWS 1924, c. 360, § 12, AND CHAPTER 413, § 1, AND 
LAWS 1925, c. 315]). 

Under indemnity insurance policy issued to taxicab operator under Highway 
Law, § 282-b (added by Laws 1922, c. 612, amended by Laws 1924, c. 360, § 12, and 
chapter 413, § 1, and Laws 1925, c. 315), making insurer liable on “final determina- 
tion of the litigation after trial of the issue,” held, that insurer’s liability became 
fixed on final judgment against it after trial, subject to condition subsequent of 
reversal on appeal; insurer’s remedy being by stay of execution pending appeal. 

(For other cases, see Insurance, Dec. Dig. § 616%.) 


Appeal from Municipal Court, Borough of Manhattan, Second District. 

Action by Miller Pape against the Red Cab Mutual Casualty Company. From 
an order denying its motion to open its default on a motion for summary judgment, 
defendant appeals. Affirmed. 

Argued November term, 1926, before Bijur, O’Malley, and Levy, JJ. 

John A. Mullen, of New York City (Harrison W. Gebhardt, of New York 
City, of counsel), for appellant. 

Steckler & Steckler, of New York City, for respondent. 

Levy, J. The plaintiff in a previous action against one Dunn recovered a judg- 
ment for personal injuries arising out of a taxicab accident. Notice of appeal was 
filed, but no undertaking was furnished, with no stay of executive resulting. This 
action was thereafter brought by the plaintiff against this defendant, which was 
Dunn’s insurer, under a policy issued and filed pursuant to section 282-b of the 
Highway Law of the state (added by Laws 1922, c. 612, amended by Laws 1924, 
c. 360, § 12, chapter 413, § 1, and Laws 1925, c. 315). Upon motion for summary 
judgment a default was suffered by the defendant who thereafter sought to be re- 
lieved therefrom, which was denied. It is from the order denying this motion that 
the defendant appeals, and urges as a defense upon the merits the following clause 
in the policy: 

“No action shall be maintained against the corporation under this policy unless 
brought after the amount of loss shall have been fixed either by a final determination 
of the litigation after trial of the issue or by agreement between the parties with 
the written consent of the corporation.” 

This policy was filed pursuant to the statute, which requires such filing of— 

“a corporate surety bond or a policy of insurance in a solvent and responsible com. 
pany authorized to do business in the state, approved by the commissioner, * * 
conditioned for the payment of any judgment recovered against such persons, pai 
association or corporation for death, or for injury to persons or property caused 
in the operation, maintenance, use or the defective construction of such motor vehicle.” 

[1] It is argued by the defendant that, by means of the pendency of the 
appeal in the action against the principal, there is a lack of final determination of the 
main litigation, as to impose any liability upon it under the insurance policy. 
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While the case of Devlin v. New York Mutual Casualty Taxicab Ins. Ass’n, 213 
App. Div. 152, 210 N. Y. S. 57, is decisive in estopping the defendant from making 
this collateral attack upon the judgment against it suffered by default, nevertheless, 
in the interest of a proper interpretation of a public statute, the point raised by 
the defendant would seem to merit elucidation. 

[2] Considering the obligation under the policy, apart from the language of 
the statute, the insurer was liable upon a “final determination of the litigation after 
trial of the issue.” The expression is synonymous with “final ae. The latter, 
is is shown in Dean v. Marschall, 90 Hun, 335, 338, 35 N. Y. S. 724, 725, is sus- 
ceptible of two significations : 

ne, which in a strict legal sense is its true meaning, viz. a determination of 
the rights of the parties after a trial, whether such is the subject of review or not; 
and the other, its colloquial use or signification, which makes it synonymous with 
decisive, or a judgment that cannot be appealed from, and which is perfectly conclusive 
upon the matter adjudicated.” 

The express language of the clause in the policy would seem to indicate that 
it was not intended to fix the insurer’s liability upon the determination of the liti- 
gation beyond all possibilities of appeal. If there were any doubt in the matter, it 
is disposed of by mandatory language of section 282-b of the statute in question, 
which makes the indemnitor liable “for the payment of any judgment recovered” 
against the principal. A reasonable construction of the statute obviously requires that 
such a judgment must be enforceable by execution, and that a stay thereof pending 
appeal suspends the liability of the insurer; otherwise, in case of a reversal upon 
such appeal, the indemnitor would remain bound although the principal had been 
excused. Undoubtedly this would produce a rather anomalous situation. We find 
nothing in the utterances of Mr. Justice O’Malley in Schroeder v. Columbia Casualty 
Company, 126 Misc. Rep. 205, 213 N. Y. S. 649, inconsistent with these views, 
because that decision was under section 109 of the Insurance Law (added by Laws 
1917, c. 524, as amended by Laws 1924, c. 639), which imposes a liability upon the 
insurer tadically different from that under section 282-b of the Highway Law. 

Order affirmed, with $10 costs. 

Bijur, J., concurs. 

James O’Malley, J., concurs in result. 


NEW AMSTERDAM CASUALTY CO. v. NADLER et at. (No. 19766.) 
(Supreme Court of Ohio. Dec. 21, 1926.) 
154 Northeastern Reporter 736. 
(Syllabus by the Court.) 

1. INSURANCE—CODE, .AUTHORIZING ACTION AGAINST INSURER 
BY ONE RECOVERING JUDGMENT, IS LIMITED TO PERSON IN- 
a BY NEGLIGENCE OF INSURED (GEN. CODE, §§ 9510—3, 
951 > 
The benefits of the provisions of sections 9510—3 and 9510—4, General Code, 

are limited to persons who suffer bodily injury as the result of the negligence of one 

carrying insurance covering such loss and damage. 
(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—HUSBAND CANNOT SUE INSURER FOR LOSS OF SOo- 
CIETY AND SERVICES OF WIFE INJURED BY NEGLIGENCE OF 
ASSURED. 

A husband cannot maintain an action against an insurance company to recover 
damages for the loss of the society and services of his wife resulting from her 
bodily injury caused by the negligence of the assured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Error to Court of Appeals, Mahoning County. 

Action by Abraham Nadler and others against the New Amsterdam Casualty 
Company. Judgment for plaintiff was affirmed by the Court of Appeals, and 
defendant brings error. Reversed—([By Editorial Staff.] 

The issue in this case was made by general demurrer to the petition, the aver- 
ments of which were in substance as follows: 

That the defendant Charles E. Nadler, at the time of the happening of the 
things complained of, was insured by the defendant the New Amsterdam Casualty 
Company against loss or damage caused in the operation of his automobile; that 
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or about September 2, 1920, the defendant Charles E. Nadler, with whom plaintiff 
was riding, negligently ran into the automobile of Sam Schoenstein, by reason of 
which collision plaintiff's wife, Yetta Nadler, sustained severe personal injuries; 
that, by reason of the injuries so sustained by his wife, plaintiff was caused to 
sustain a great loss and damage, and loss of the society of his wife; that on December 
4, 1920, he commenced an action in the court of common pleas of Mahoning County 
against Charles E. Nadler for damages, and secured a verdict in the sum of $2,500 
against said defendant, upon which judgment was rendered, no part of which has 
been paid; and that by reason of the laws of the state, ‘and particularly section 
9510—4, General Code, there is due the plaintiff from the defendant the New Amster- 
dam Casualty Company said sum, with interest, for which he prays judgment. 

The demurrer of the New Amsterdam Casualty Company to this petition was 
overruled, and, not desiring to lead further, judgment was rendered against the 
company as prayed, which judgment was affirmed by the Court of Appeals. There- 
upon error was prosecuted in this court to procure a reversal of that judgment. 

Carlyle & George, of Youngstown, and Day & Day, of Cleveland, for plaintiff 
in error. 

Ruffalo, Wall & Ambrose and Nicholson & Warnock, all of Youngstown, for 
defendants in error. 

Matruias, J. The single question presented by the record in this case is whether 
a husband who sustained damages by reason of the loss of his wife’s society and 
services, resulting from her bodily injury, caused by the negligence of the holder of 
an insurance policy protecting him from liability arising from the operation of his 
automobile, may maintain an action to recover such damages from the insurance com- 
pany which issued the policy. The answer to this question requires a consideration 
and interpretation of the provisions of sections 9510—3 and 9510—4 General Code. 
These sections are as follows: 

“Sec. 9510—3. In respect to every contract of insurance made between an in- 
surance company and any person, firm or corporation by which such person, firm 
or corporation is insured against loss or damage on account of the bodily injury 
or death by accident of any person for which loss or damage such person, firm or 
corporation is responsible, whenever a loss or damage occurs on account of a casualty 
covered by such contract of insurance, the liability of the insurance company shall 
become absolute, and the payment of said loss shall not depend upon the satisfaction 
by the assured of a final judgment against him for loss, or damage or death oc- 
casioned by such casualty. No such contract of insurance shall be canceled or 
annulled by any agreement between the insurance company and the assured, after the 
said assured has become responsible for such loss or damage or death, and any such 
cancellation or annulment shall be void. 

“Sec. 9510—4. Upon the recovery of a final judgment any firm, person or cor- 
poration by any person, including administrators and executors, for loss or damage 
on account of bodily injury or death, if the defendant in such action was insured 
against loss or damage at the time when the right of action arose, the judgment 
creditor shall be entitled to have the insurance money provided for in the contract 
of insurance between the insurance company and the ‘defendant applied to the satis- 
faction .of the judgment, and if the judgment is not satisfied within thirty days 
after the date when it is rendered, the judgment creditor may proceed in a legal 
action against the defendant and the insurance company to reach and apply the 
insurance money to the satisfaction of the judgment.” 

By virtue of these provisions, action may be maintained against such insurance 
company by one who has recovered a final judgment for loss or damage on account 
of bodily injury or death against one carrying insurance covering such loss or dam- 
age. But the question here presented is: What is the basis of the claim of Abraham 
Nadler? His action against the insurance company is based upon a judgment re- 
covered by him against Charles Nadler, not for any bodily injury suffered, but as 
damages sustained by reason of the loss of his wife’s society and services. 

A careful reading of the language employed by the Legislature in the provisions 
above quoted requires the conclusion that the benefits of its provisions are limited 
to one who suffers bodily injury as the result of the negligence of the assured. A 
principle of interpretation, which is persuasive, if not controlling is applicable. 
Where a statute is adopted from another state, which statute previous to such adop- 
tion has been construed by the courts of that state, it is presumed to be adopted with 
the construction so given it. Gale v. Priddy, 66 Ohio St. 400, 406, 64 N. E. 437; 
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Bd. of Comm’rs of Mercer County v. Deitsch, 94 Ohio St. 1, 113 N. E. 745; Suther- 
land on Statutory Construction, § 404 

The provisions of the statute under consideration were adopted from Massa- 
chusetts, where it had been enacted five years prior to its adoption by this state, 
and two years prior to its enactment here it was construed by the Supreme Court 
of Massachusetts in the case of Williams v. Nelson, 228 Mass. 191, 117 N. E. 189, 
Ann. Cas. 1918D, 538. It was there held that “ ‘bodily injury * * * of any person’ 
cannot reasonably be held to include the kind of loss suffered* by the husband,” 
and that the provisions of such statute do not authorize recovery against the insur- 
ance company upon a judgment procured by a husband against an assured for dam- 
ages sustained by reason of the loss of his wife’s society and services. 

It follows that the demurrer to the petition should have been sustained. 

Judgment reversed. 

Marshall, C. J., and Jones, Day, Allen, Kinkade, and Robinson, JJ., concur. 


THOMAS v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, LIMITED, 
OF LONDON, ENGLAND. 
(Supreme Court of Penhsylvania. an. 3, 1927.) 
135 Atlantic Reporter 614. 

1. INSURANCE—INSURER’S SOLICITING AGENT CANNOT AGREE TO 
STIPULATIONS NOT APPEARING IN CONTRACT OR VARY ITS 
WRITTEN TERMS. 

Ordinary soliciting agent of insurer has no right to agree to stipulations not 
appearing in insurance contract or to vary its written terms. 
(For other cases, see Insurance, Dec. Dig. § 144[2].) 


2. INSURANCE—PROVISION IN INSURANCE CONTRACT THAT 
CHANGE TO BE EFFECTIVE MUST BE EVIDENCE BY WRITTEN 
INDORSEMENT WILL BE ENFORCED. 

Provision in insurance contract that no change not evidenced by indorsement in 
writing on policy shall be effective is reasonable and will be enforced. 


(For other cases, see Insurance, Dec. Dig. § 144[1].) 


4, INSURANCE—INSURER HELD ESTOPPED TO SET UP AGENT’S 
LACK OF AUTHORITY TO ADVISE INSURED THAT RENEWAL 
CONTRACT FURNISHED PROTECTION AGAINST DAMAGE CAUSED 
BY INSURED’S AUTOMOBILE WHILE DRIVEN BY SON. 

Insurer held estopped to set up agent’s lack of authority to advise insured that 
renewal contract, insuring against injuries to public caused by insured’s automobile, 
would furnish protection if car was driven by son, notwithstanding required written 
indorsement, where insurer did not notify agent of disapproval or object to proposed 
change when notified of facts. 

(For other cases, see Insurance, Dec. Dig. § 144[2].) 

5. INSURANCE—INSURANCE HELD NOT INVALIDATED BECAUSE IN- 
SURER’S AGENT PAID PREMIUMS. 

That insurance agent paid premiums out of his personal funds will not invalidate 
insurance, and remittance to company will be considered as if sent by insured. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 


6. INSURANCE—INSURER IS NOT RELIEVED FROM LIABILITY BY 
INSURED’S FAILURE TO PAY ADDITIONAL PREMIUMS, WHERE 
THEY WERE PAID AS SOON AS DEMANDED. 

Insurer held not relieved from liability on policy insuring against injuries to pub- 
lic caused by insured’s automobile because of non-payment of additional premium for 
protection while insured’s son drove car, where such sum was paid as soon as de- 
manded. 


For other cases, see Insurance, Dec. Dig. § 186[2].) 


7. INSURANCE—INSURER HELD NOT RELIEVED FROM LIABILITY ON 
INDEMNITY POLICY BECAUSE INSURED PAID DAMAGES AFTER 
INSURER AGREED THAT THEY WERE REASONABLE. 

Insurer held not relieved from liability on policy insuring against injuries to 
public caused by insured’s automobile because insured, threatened with litigation, paid 
damages to injured party, where insurer's representatives agreed before such pay- 





726 The Insurance Law Journal, Vol. 68 [ April, 1927 


ment was made that sum paid was reasonable, and insured’s attorney was told ‘to 
proceed, without prejudice to insurer’s defense of non- -liability. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from Court of Common Pleas, York County; Donald P. McPherson, 
President Judge, Specially Presiding. 

Action by Mary C. Thomas against the Employers’ Liability Assurance Cor- 
poration, Limited, of London, England. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

See, also, 284 Pa. 129, 130 A. 322. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sadler, 
and Schaffer, JJ. 

— S. Love, of York, and Arthur S. Arnold, of Philadelphia, for appellant. 

Niles & Neff, of York, for appellee. 


SapLer, J. The defendant company, through its local soliciting agent, issued to 
Walter J. Thomas a policy insuring for one year, ending February 19, 1921, against 
loss arising from injuries to the public which might result from the operation of an 
automobile. Prior to the date of its expiration a rider providing for an additional 
term was sent to the local representative with authority to make delivery to the insured. 
On February 16, Thomas died, and, by his will, the ownership of the machine passed 
to his widow, present plaintiff. These facts were made known to Stallsmith, the local 
agent, and he was requested to see that the renewal provided for the protection of 
the new owner, whose son would thereafter drive the car. This change in liability 
was declared by him to be permissible, and the company was notified and requested 
to furnish an indorsement to be attached to the policy, if it was necessary. The jury 
found this communication was received by the insurer. No reply having been received 
by Stallsmith within the customary time, he notified Mrs. Thomas that the policy 
was in force for her benefit, and the automobile could thereafter be_ driven by her 
son. The premium charge was then entered as a debit in the general account which 
the agent had against the Thomas estate, and later the amount payable was forwarded 
by him to the company with other collections. 

On March 29, an accident happened while the car was in charge of the son, and 
damage resulted. On April 11, the company, having been advised of the loss, denied 
that it had been properly informed of the change in the policy authorized by the 
agent, and repudiated liability. Later, it did issue a renewal contract in the form 
earlier requested, fixing, however, the beginning of its responsibility as of May 20, 
1921, again disavowing responsibility for any damage theretofore incurred. At that 
time it made an additional charge by reason of permission given to drive the car by 
other than the insured, which sum also was remitted by Stallsmith. After negotiations, 
a settlement was consummated by plaintiff with the injured parties for an amount 
admittedly reasonable and approved by the general agent of the company, without 
prejudice, however, to its assertion of non-liability. Releases were secured and sent 
to the insurer, but payment of the claim presented was again refused, and this suit 
followed. 


An affidavit of defense was filed, raising a question of law based on the fact 
that the written indorsement required by the terms of the policy, substituting the 
name of another as the insured, with permission to the son to drive, had not been 
secured prior to the date of the accident. It was insisted the representation of 
Stallsmith that all necessary steps to perfect the insurance had been taken was with- 
out authority, and not binding upon the company. This statutory demurrer was 
sustained below, but the judgment entered was reversed, it being held here that it was 
for the jury to say whether the defendant was estopped to set up the defense suggested. 
Thomas v. Employers’ Liability Assurance Corp., 284 Pa. 129, 130 A. 322. The 
authorities controlling the present situation will be found in the opinion filed on 
that appeal and need not be repeated. “It was determined then if defendant knew 
the local agent had agreed, on its behalf, to make the changes in the policy, that it had 
tacitly consented thereto, and failed to disavow what had been done, it would be 
estopped from later complaining of the alterations impliedly ratified. The questions 
of fact which this court decided must be submitted to a jury were found affirmatively 
in favor of the plaintiff at the trial which followed the return of the record to 
the court below. From the judgment on the verdict rendered this appea! was taken. 

[1-4] It is undoubtedly true that the ordinary soliciting agent has no right to 
agree to stipulations not appearing in the insurance contract, or to vary its written 
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terms, and the provision that no change not evidenced by an indorsement in writing 
on the policy shall be effective is a reasonable requirement to be enforced. But a 
principal is liable as to third parties affected by the acts or words of the agent, though 
possessing but limited powers, made within the apparent scope of his authority, when 
the representations or promises are brought to the attention of the company and not 
repudiated. Wachter v. Phoenix Assurance Co., 132 Pa. 428, 19 A. 289, 19 Am. St. 
Rep. 600. In the present case, the jury has found the letter of Stallsmith of March 
5, notifying the insurer of the newly acquired ownership by the widow and that her 
son would operate the car, was received. No complaint was made to the alteration 
in liability, nor any form of indorsement, apparently required by the terms of the 
policy, forwarded for attachment to the written contract, though the company had 
been requested to send it, if necessary. The further fact was established that it was 
customary for the insurer to notify the agent within a reasonable time of disap- 
proval of representations made by him, and a failure to do so was, by practice, 
understood to be a ratification of the matters suggested in the submitted report. No 
objection was made to the change proposed, and Stallsmith, after waiting some days, 
advised Mrs. Thomas that the renewal contract tendered would furnish the desired 
protection and that the car could be operated by her son. Under such ‘circumstances, 
there was an estoppel to set up the lack of authority in the agent to proceed as he did. 

[5, 6] It was further insisted on argument that the premium had not been paid 
at the time of the accident, and therefore the insurance was not then in force. This 
was not given originally as a reason for repudiation of liability—not set forth in the 
affidavit of defense, nor urged at the trial. The question is not properly raised by 
the assignments of error, nor suggested in the statement of questions involved. On 
the contrary, the court charged in answer to the first point of plaintiff that the jury 
should pass on the question whether, “prior to the accident, the company received the 
premium and retained it,” and the submission of this question is not complained of. 
The basis of the present objection arises from testimony of Stallsmith, the insurance 
agent, who had a general account against Thomas. He stated that the premium was 
charged against the estate after the renewal contract was accepted, but that in reality 
he made the payment to the defendant from his personal funds. This would not 
invalidate the insurance, and the remittance to the company will be considered as if 
sent by the insured. 32 C. J. 1197. The actual amount was forwarded in the course 
of business on April 14, and no allegation is made of any undue delay in doing so. 
It is urged, however, that an additional sum became due in case an indorsement, per- 
mitting another driver to operate the car, was desired. When Stallsmith wrote on 
March 5, he asked that such paper be furnished, if required, and received no reply. 
When the new rider, dated May 20, was forwarded, the extra amount demanded was 
promptly transmitted. Even if the question of nonpayment had been properly raised 
in this case, it must be said to be without merit under the proven facts. 

[7] One other defense has been suggested, in that the plaintiff paid the damages 

caused while her son was driving, and in so doing acted as a mere volunteer. Having 
in view what has already been said, we must consider the insurance as in force for 
the benefit of Mrs. Thomas on March 29, when the accident occurred. Those injured 
threatened suit against her for the loss sustained, and counsel for the insured called 
upon the representatives of the company at its general office in Philadelphia before 
completing any negotiations with the claimants. All parties agreed a settlement for 
the sum of $2,500 would be a reasonable one, and less than the company would be 
compelled to pay if it attempted an adjustment. .Plaintiff’s attorney was then told 
to proceed, without prejudice, however, to the defense of the company, based on the 
failure to secure a written indorsement permitting the alteration in the terms of the 
original policy, already discussed. Replying upon the assurance, the payments were 
made and the releases obtained forwarded to the company. If the insurance accrued 
to the benefit of Mrs. Thomas, though the car was driven by her son, the company 
was liable for loss, as it had agreed to assume any damage legally recoverable ‘ 
a result of the ownership, maintenance, or use” of the automobile covered by the 
policy. Through its general agent, it had approved of the adjustment proposed and 
later consummated, reserving the right to defend on the ground that the insurance 
was not in force on March 29th, a contention negatived by the verdict rendered. 

The case was carefully tried, fairly presented, and the essential facts found against 
defendant. A new trial is not sought by appellant, but judgment n. o. v. asked. This 
was properly refused by the learned court below, and the assignments are overruled. 

The judgment is affirmed. 
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PROSE v. HAWKEYE SECURITIES FIRE INS. CO. No. 5332.) 
(Supreme Court of South Dakota. Jan. 28, 1927.) 
211 Northwestern Reporter 970. 
INSURANCE—LOCAL AGENT’S KNOWLEDGE OF MORTGAGE BEFORE 

COLLECTING PREMIUM HELD NOT ATTRIBUTABLE TO INSURER 

(REV. CODE 1919, § 1431). 

Where automobile theft policy, conditioned on nonexistence of mortgages, and 
providing against oral waiver of terms, was delivered before agent. knew of 
existence of mortgage, held that agent’s acceptance of premium after discovering 
. mortgage did not estop insurer from forfeiting policy, agent’s knowledge not 
being attributable to insurer, in view of Rev. Code 1919 § 1431. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 


Appeal from Circuit Court, Beadle County; Alva E. Taylor, Judge. 

Action by R. L. Prose against the Hawkeye Securities Fire Insurance Company. 
From judgment for plaintiff and order denying new trial, defendant appeals. 
Reversed and remanded, with directions. 

Null & Royhl, of Huron, for appellant. 

Gardner & Churchill, of Huron, for respondent. 

Gates, J. Defendant insured plaintiff's auto against loss by theft. From a 
judgment for plaintiff upon the policy of insurance and from an order denying 
new trial, defendant appeals. 

It was conceded at the trial that, at the time the policy was issued; and at 
the time of making proof of loss, the car was mortgaged and that there was 
due thereon the sum of $790. The evidence tended to show that respondent met 
Searls, the local agent of appellant, on the street, and asked him to write a policy 
of insurance on the car; that respondent furnished Searls with the numbers of the 
car on the next day, and, without securing a written application, Searls wrote 
the policy, and at respondent’s direction placed it in the part of the safe in Searls’ 
office in which respondent kept his papers; that the safe was owned by respondent, 
but was used jointly by respondent and Searls; that about a month thereafter 
Searls learned of the existence of the mortgage, but did not communicate such 
knowledge to appellant; that thereafter the premium -was paid to Searls by 
respondent; that the car was stolen; that, after the loss, Searls made out a proof 
of loss, which was signed and sworn to by respondent and sent to appellant; and 
that the proof contained a recital that the car was not incumbered. There was a 
dispute in the testimony of* respondent and Searls as to the conversation that 
occurred at the time of making the proof of loss. 

It is conceded in respondent’s brief that appellant did not have knowledge of 
the mortgage at the time the policy was issued, but respondent contends that, by 
collecting the premium after knowledge of the mortgage came to the local agent, 
the company was estopped to assert a forfeiture of the policy. Appellant challenges 
the correctness of that theory. In support of his contention respondent cites, among 
other cases, Lyon v. Ins. Co. of Dak., 6 Dak 67, 50 N. W. 483; Harding v. Norwich 
Union Fire Ins. Soc., 10 S. D. 64, 71 N. W. 755; Vesey v. Com. Union Assur. Co., 
18 S. D. 632, 101 N. W. 1074; and Fosmark v. Eq. Fire Ass’n, 23 S. D. 102, 120 
N. W. 777, but in each of those cases the local agent had knowledge of the incum- 
brance at the time the policy was issued. To the same effect is the recent decision 
in Lummel v. Nat. Fire Ins. Ass’n (S. D.) 210 N. W. 739. 

Respondent also cites the following from Lawyer v. Globe Mut. Ins. Co., 25 
S. D. 549, 127 N. W. 615: 

“The vital question, then, is whether the defendant had knowledge or notice 
of the existence of this mortgage prior to the loss. If it had such notice or knowledge, 
and failed to concel the policy, the forfeiture is waived, and cannot be asserted as 
a defense in this action.” 

Taken out of its setting, the above quotation might seem to support respondent’s 
contention, but in that case the mortgage was given after the policy was written, and, 
by the verdict, the jury found that the plaintiff had given written notice of the 
mortgage by United States mail to the home office of the insurance company prior 
to ‘the loss. Such quotation, therefore, must be understood to relate to the situation 
then before the court. 

Under the designation “:f “Representations,” the policy in the present case con- 
tains the followirg: 
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“No 3. The facts with respect to the purchase of the automobile described as 
follows: Purchased by the assured. Month: April. Year: 1919. New or Second: 
New. Actual cost to assured, including equipment: $1,435. The Automobile de- 
scribed is fully paid for by the assured, and is not Mortgaged or otherwise encum- 
bered, except as follows.” 

No exception thereto is stated in the policy. 

Under the designation of “Exclusions,” the policy contains the following : 

“It is a condition of this policy that it shall be null and void 

““(c) If the interest of the assured in the property be other than unconditional 
and sole ownership, or if the subject of this insurance be or become incumbered by 
any lien or mortgage except as stated in the representation No. 3 or otherwise in- 
dorsed hereon.’ ” 

The policy also contains the following provision: 

“This policy is made and accepted subject to the provisions, exclusions, condi- 
tions and representations set forth herein or indorsed hereon, together with such 
other provisions, exclusions, conditions or representations, as may be indorsed hereon 
or added hereto, and upon acceptance of this policy the assured agrees that its 
terms embody all agreements then existing between himself and the company or 
any of its agents relating to the insurance described herein and no officer, agent or 
other representative of this company shall have power to waive any of the terms 
of this policy except such waiver be written upon or attached hereto, nor shall any 
privilege or permission affecting this insurance under this policy exist or be claimed 
by the assured, unless so written or attached.” 

In view of the fact that this policy ‘was issued and delivered before knowledge 
of the mortgage came even to the local agent, and in view of the above-quoted 
provisions of the policy, and in view of the provisions of section 1431, Rev. Code 1919, 
the settled rule of this state is that respondent may not recover upon the policy. 
Peet v. Dak. F. & M. Ins. Co., 7 S. D. 410, 64 N. W. 206; Hronish v. Home Ins. 
Co., 33 S. D. 428, 146 N. W. 588. To attribute to the company the knowledge 
of the local agent as to the existence of the mortgage under circumstances here 
disclosed would violate the above provisions of the policy which the parties had 
the right to make. The trial court should have sustained appellant’s motion for 
a directed verdict. In this view a consideration of the other questions raised becomes 
unnecessary. 

The judgment and order appealed from are reversed, and the cause is remanded, 
with direction to dismiss the action. 
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CASUALTY 
SOWDEN v. UNITED STATES FIDELITY & GUARANTY CO. (No. 27025.) 
(Supreme Court of Kansas. Jan. 8, 1927.) 
252 Pacific Reporter 208. 
(Syllabus by the Court.) 

1. INSURANCE—AFFIRMATIVE PROOF REQUIRED TO WARRANT RE- 
COVERY FOR THEFT DOES NOT EXCLUDE PROOF BY PURELY 
CIRCUMSTANTIAL EVIDENCE. 

A clause in a policy insuring against a loss by theft that affirmative proof must 
be made of the larceny to warrant a recovery does not prevent the establishment of 
that fact by purely circumstantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2. INSURANCE—EVIDENCE HELD TO JUSTIFY SUBMISSION TO JURY 

OF QUESTION WHETHER JEWELRY WAS. STOLEN. 

In an action upon such a policy, a submission to the jury of the question whether 
insured jewelry had been stolen was warranted by evidence that it was left at night 
upon the top of a chiffonier, and was gone in the morning, that none of the persons 
known to be in the house or having a right there had taken it, or knew anything about 
it, that it was never heard of again by the owner, and that an outside door of the 
house had been unlocked all night. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 


3. INSURANCE—STIPULATIONS—ADMISSION OF PROPER NOTICE 
AND PROOFS OF LOSS HELD NOT LIMITED TO TIME OF PROOF; 
PROOF OF LOSS BY THEFT PREPARED BY INSURER’S AGENT 
HELD SUFFICIENT. 

In an action on a theft insurance policy, it is held that the making of sufficient 
proof of loss to the company was admitted, and that in any event the proof made 
was sufficient. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 


Appeal from District Court, Cowley County; Oliver P. Fuller, Judge. 

Action by Ralph Sowden against the United States Fidelity & Guaranty Com- 
pany. From a judgment for plaintiff, defendant appeals. Affirmed. 

James A. McDermott, of Winfield, for appellant. 

— Faulconer, Kirke W. Dale, and C. L. Swarts, all of Arkansas City, for 
appellee. 

Mason, J. The United States Fidelity & Guaranty Company issued to Ralph 
Sowden a policy insuring him against the loss of certain property by burglary, 
theft, or larceny. He brought this action against the company, alleging the loss by 
theft and larceny of a diamond ring worth $375 and two earbobs worth $150, covered 
by the policy. He recovered judgment, and the defendant appeals. 

The policy included this provision: 

“Affirmative proof of loss or damage under oath on forms provided by the 
company must be furnished to the company at its home office in Baltimore, Maryland, 
within sixty days from the date of the discovery of such loss or damage.” 

The proof of loss furnished to the defendant was made by the writing in of 
answers to printed questions on a prepared blank. The principal contention of the 
defendant is that on the trial there was an entire lack of affirmative evidence, or 
of substantial evidence, that the insured property was stolen. 

[1] 1. The wife of the plaintiff testified to this effect: The last time she saw 
the ring and earbobs was the night of July 5, 1923, at their home. She was 
packing her things to go to Colorado. She left by automobile on the morning of 
July 6th, taking her two children, three and ten years old, and her maid, The 
occupants of the house were those indicated, and another family, consisting of a 
husband and wife, who lived in an upstairs room. The arrangement of the house 
was described in full detail. The door of the back porch was not locked, nor was 
the screen door hooked, because of the maid being out. The inside doors were not 
locked. When the packing was practically finished, and the plaintiff had gone to 
bed, the witness, being afraid to travel with the ring and earbobs, seeing: his bunch 
of keys on top of a chiffonier, where he was in the habit of placing them, put the 
ring on the keys and the earbobs beside them, thinking he would be more apt to 
see them there, and that the chiffonier, which was in a large room adjoining a 
sleeping porch where the family slept, was high enough so that the children could 
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not reach them. She intended to tell him about them. She got up between 4 and 5 
o'clock the next morning, called the maid, got the children up, ate breakfast, and 
got into the car. She did not observe whether the jewelry was on the chiffonier. 
here was a rim around the top of the chiffonier that would prevent the ring and 
earbobs from rolling off. The plaintiff got up just before the others left, at about 
half past 6. The witness did not tell him about the jewelry then, nor did she write 
to him about it. After her return home, she first had occasion to wear it in October. 
She asked her husband to bring it from the mill of the company of which he was 
president, where she supposed he had taken it. She never saw it again, never gave 
consent to anybody to take it, and knew nothing of its whereabouts. Nothing else 
was missing from the house, and there were no evidences of any disturbance. 

The plaintiff testified to this effect: He placed his keys on the chiffonier as 
already indicated. In the morning he picked them up, and at that time there was 
nothing there by them. If the jewelry had been there, he certainly would have picked 
it up. He never gave consent to any one to take the jewelry. He first knew of 
its being missing when his wife asked him for it, as she related. A thorough search 
was made, which was fruitless. He had taken the family silver to the vault at the 
mill. ' 

The maid gave this testimony: She saw the plaintiff’s wife place the jewelry 
on the chiffonier on top of the keys as narrated by her. She then went to a carnival 
with her sister, returning between 11 and 11:30. She came in through the back 
porch, and did not lock the screen door. She knew nothing as to what became of 
the jewelry. 

Of the couple who were occupying a room in the plaintiff’; home, the wife 
testified that she took care of the house after Mrs. Sowden left for Colorado; 
that on that morning she straightened up the room where the chiffonier was, and 
did not see the jewelry, with which she was familiar; that in cleaning up she could 
not have failed to notice the large ring if it had been there. The husband testified 
he knew nothing about the jewelry. . 

The cases bearing on the character of evidence sufficient to prove that missing 
articles were stolen are fully collected in notes in 46 L. R. A. (N. S.) 562, 567, 568; 
41 A. L. R. 846, 851, 853; and 44 A. L. R. 471, 472, the last one bringing the annota- 
tion to within a year. It is well established that, even where a policy insuring 
against theft requires that the proof of the larceny shall be “direct and affirmative,” 
or even “conclusive,” circumstantial evidence may be sufficient. In the second of 
the notes referred to this langauage is used: 

“Tt seems that under policies requiring direct and affirmative. evidence of the 
burglary, larceny, or theft, the courts refuse to construe the term ‘direct and 
affirmative’ or ‘conclusive’ evidence in its strict, technical sense, as to do so would 
render the policy valueless except in the most unusual cases; thus, the fact that the 
evidence of theft is wholly circumstantial will not defeat a* recovery on such policies.” 
41 A. L. R. 846, 851. 

It is said that, even in the absence of any special provision as to the degree or 
character of proof required “as a rule, no recovery can be had upon policies indemni- 
fying against loss by burglary, theft, or larceny where the evidence merely shows that 
property covered by the policy is missing.” Rosenthal v. American Bonding Co., 
207 N. Y. 162, 100 N. E. 710, 46 L. R. A. (N. S.) 561, 567. That is obviously 
sound law. If a claimant under a theft insurance policy were to rest his case, 
so far as concerns this feature of it, upon his testimony that “the insured property 
has disappeared,” he would, of course, not be entitled to go to the jury upon the 
issue whether it had been stolen. But, when to the bare fact of disappearance there 
is added all the known circumstances attending it, stronger reasons usually, and 
almost necessarily, appear for its being thought due to one cause rather than to 
another, so that there arises a basis for forming a rational judgment on the sub- 
ject. And where, upon an assembling of all the available information, the hypothesis 
of larceny seems more probable than any other that can be suggested, no reason 
is apparent why the matter should not go to the jury to be determined on the fair 
inferences to be drawn from the facts directly established. 

In the present case there was direct evdience that Mrs. Sowden left the jewelry 
on the chiffonier the night before starting for Colorado, the ring being on the 
bunch of keys and the earbobs beside it, and never saw any of it again. The 
jurors, aware that memory is fallible, especially in such matters, might think she 
was mistaken, and that probably she later put it in a safer place and forgot it, 
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but certainly no rule of law required them to disbelieve her testimony. The 
plaintiff’s statement that in the morning when he picked up his keys there was 
nothing else beside them was sufficient proof of that fact it the jury accepted it. 
It followed not merely naturally, but of. necessity, that some one had taken the 
jewelry in the interval. Every person known to have been in the house in the 
meantime, or to have had a right to be there, was shown not to have touched it, 
except the two children, and there was evidence they were not tall enough to reach 
it. The circumstance that the porch door was not fastened readily suggests that 
a thief may have entered and taken the jewelry without leaving any other trace 
of his work. There are not many other plausible explanations open. An acquaintance 
might possibly have entered and borrowed the jewelry, or taken it for a joke, but the 
time that elapsed before the trial in December, 1925, adds to the inherent improb- 
ability of such a theory, and is also quite inconsistent with the honest possession 
of the property by any one. The likelihood of a somnambulist having concealed it 
would be plausible enough in fiction, but such an occurrence in real life is hardly 
sufficiently common to make it a factor here. 

We regard this view as harmonizing with most of the cases cited in the notes 
referred to. Schindler v. United States Fidelity & G. Co., 58 Misc. Rep. 532, 109 
N. Y. S. 723, may seem to have a contrary tendency, and is rather an extreme case 
against the insured. In the report there is little discussion, and but a meager state- 
ment of facts. A bag of jewelry was placed in a closet in the morning by the 
plaintiff’s wife, and by her found missing at night. A servant in the plaintiff’s 
employ was out a part of the afternoon. Whether any one except the plaintiff’s 
wife testified, and whether anything was shown as to who had access to the 
place, or how entrance might have been made, does not appear. A somewhat similar 
case is Duschenes v. National Surety Co., 79 Misc. Rep. 232, 139 N. Y. S. 881, 
where the policy contained a clause: 

“The assured shall also produce direct and affirmative evidence that the loss of 
the article or articles for which claim is made was due to the commission of a 
burglary, theft, or larceny; the disappearance of ‘such article or articles not to be 
deemed such evidence.” 

In the opinion it is said: 

“In order to protect itself from claims under the policy for loss of the articles 
covered by the policy by reason of some other cause than burglary, theft, or 4 
the company has provided that the insured must produce, not circumstantial, but 
direct and affirmative evidence of the wrong. Parties may be mistaken in their 
recollection of where they placed a piece of jewelry, but they are not apt to be 
mistaken in recollection as to matters directly and affirmatively showing a felony, and 
the defendant could reasonably provide that there could be no recovery unless, in 
addition to the testimony of the disappearance of the jewelry, the insured should 
roduce testimony of a direct and afhrmative kind that there has been a felony.” 
¥6 Misc. Rep. page 233, 139 N. Y. S. page 882. 

The rule as so stated and interpreted would seem to exclude a broken window 
as evidence tending to show a burglary, on the ground of being circumstantial 
instead of direct, and to prevent a recovery on the policy in all cases where a thief 
entered a house, stole propery, and escaped without being caught or seen. 

We cannot agree that a clause such as that used in the policy here sued upon 
prevents proof of the larceny by wholly circumstantial evidence, or requires the 
triers of the facts to refuse belief to a statement of a witness as to where property 
was left. In the most recent reported case available this language is used: 

“Plaintiff’s policy required that, upon the discovery of any loss, he should 
give affirmative proof of loss under oath including a statement containing sufficient 
evidence of the commission of a burglary, theft, or larceny, to which the loss was 
due, and his belief as to the time of its occurrence. This requirement as to proof of 
loss is similar to that stated in Fienglas v. New Amsterdam Casualty Co. (Mun. 
Ct.), 151 N. Y. S. 371, in which the plaintiff obtained judgment upon proof of 
theft by circumstantial evidence. It is often impossible to obtain direct evidence 
of the loss of jewelry by theft and such loss may be proved by circumstantial 
evidence. Miller v. Mass. Bonding & Ins. Co., 247 Pa. 182, 93 A. 320, L. R. A. 
1915D, 615. The plaintiff was not required to prove by direct evidence the theft 
of the rings; it was enough if he showed circumstances sufficient to justify the 
inference that they had been stolen. * * * : 

“The testimony of plaintiff and his wife is direct and positive that the rings 
were placed in the jewel box. It appears that four other persons had access to the 
bedroom in which the box was kept. No person was authorized by the plaintiff 
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or his wife to take the rings from the box, and it is not unreasonable to infer 
that the person who did abstract them did so with a felonious intent. Cases 
holding the defendant liable for theft on circumstantial evidence are: Wolf v. 
7Etna A. & L. Co., 183 £m Div. 409, 170 N. Y. S. 787; Stich v. Fidelity & Deposit 
Co. (Sup.) 159 N. Y. S. 712; Haas v. Fidelity & Deposit Co., supra; Fienglas v. 
New Amsterdam Casualty Co., supra. The three years elapsing between the 
discovery of the loss of the rings and the date of the trial was a circumstance 
which might be considered by the jury in deciding whether the rings were mislaid 
or stolen. After a careful consideration of the evidence, as it does not clearly 
appear that the decision of the trial justice in denying the motion for a new trial 
on the ground that the verdict was against the evidence was erroneous, the exception 
thereto is not sustained.” McDuff v. General Accident, Fire & Life Assur. Corpo- 
ration (R. I.) 131 A. 548, 549, 550. 

{2] 2. In the blank furnished by the defendant on which proof of loss was 
required to be made one of the questions to be answered reads: [State] “the 
manner in which the (burglary or theft) was committed:” The answer made was, 
“Is not known for sure, articles taken from house.” To this had been added, and 
then stricken out, the words “or at least.” The defendant calls attention to this as 
tending to confirm its view. Whatever bearing the circumstances may have was 
for the consideration of the jury and trial court in determining the facts. 

{3] 3. Objection is made to the refusal to give certain instructions asked. 
For the most part they involve the question already considered, and require no 
further discussion. One of them, however, asked the court to tell the jury that the 
proof of loss submitted to the defendant was not affirmative proof of theft or 
larceny, and therefore the plaintiff could not recover. The transcript shows ‘this 
entry at the beginning of the introduction of evidence: 

“Tt is admitted that the proper proofs of loss have been made and notice of 
the loss has been made. These admissions, however, do not exclude either party 
from using any of the papers used in the proof of loss or notice of loss for any 
purpose they see fit to use such papers or notice.” 

The defendant interprets this as a waiver merely of the time of making proof 
of loss. We regard it as going beyond that, and covering as well the contents. 
Moreover, the proof was written up by the defendant’s agent on blanks prepared 
by it. The questions seem to have been fairly answered under oath by the plaintiff 
and his wife within the limits of their information. If at the trial affirmative 
evidence of larceny was produced, as we hold to be the case, it would be manifestly 
unfair to set aside the verdict because of any lack of fullness of statement in a 
proof of loss made up under such circumstances. 

[4] 4. Complaint is made of the giving of this instruction: 

“And so, in this case, if you find from the evidence that it is probable that the 
jewelry was misplaced cr lost, and further find that there is no direct or positive 
evidence that the jewelry was in fact stolen, then the plaintiff cannot recover.” 

It is urged that this amounted to a submission to the jury of a question of 
law as to what constituted direct or positive evidence. We think no prejudice 
could have resulted, particularly in view of other instructions, such as these, which 
seem quite favorable to the defendant: 

“The words ‘affirmative proof’ mean, direct or positive evidence. It means 
any direct or positive evidence tending to prove a certain fact. * * * If the 
circumstances can be explained upon any reasonable theory other than the theory 
that a crime was committed, then such circumstances would not be sufficient to 
establish the fact that a crime was committed. * * * The mere mysterious 
disappearance of property insured against theft does not establish the fact that 
the property was stolen.” 

The judgment is affirmed. 


SCHLUSSEL v. COMMERCIAL CASUALTY INS. CO. 
SAME vy. UNITED STATES FIDELITY & GUARANTY CO. 
(No. 101, Jan. Term.) 

(Supreme Court of Michigan. Jan. 3, 1927.) 

211 Northwestern Reporter 749. 

1. INSURANCE—TESTIMONY OF FAMILY DESCRIBING PROPERTY 
LOST WAS SUFFICIENT TO CARRY ISSUE OF LOSS UNDER BUR- 
GLARY POLICY TO JURY. 

In action on burglary insurance policy, plain and but indirectly questioned testi- 
mony by members of family giving detailed description as to insured property and 
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what was recovered and what was lost with cost and value thereof was sufficient 
to carry issue of loss to jury. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


3. INSURANCE—WHERE BOOKS REQUIRED TO BE KEPT UNDER BUR- 
GLARY INSURANCE POLICY WERE STOLEN, INSURED COULD RE- 
COVER ON PRODUCING BEST AVAILABLE PROOF. 

Where books required to be kept under burglary insurance policy were stolen 
through no fault of assured, he was not precluded from recovery on producing best 
available proof, since such clauses must be construed most favorably to insured in 
avoidance of forfeiture if possible. 

(For other cases, see Insurance, Dec. Dig. §665[4].) 

4. INSURANCE—WHETHER INSURED KEPT BOOKS a UNDER 
BURGLARY INSURANCE POLICY HELD FOR JU 
In action on burglary insurance policy, whether insured ome kept books showing 

value of articles lost which without his fault was lost or stolen held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 


6. INSURANCE— BURGLARY POLICY PROVISION, EXCLUDING ARTI- 
“CLES “SEPARATELY AND SPECIFICALLY DESCRIBED” IN ANY 
OTHER POLICY, DID NOT EXEMPT INSURER FROM LIABILITY 
FOR CONTENTS OF SAFE COVERED BY OTHER POLICY. 

Where one insurer issued burglary policy covering loss of articles contained in 
safe and coinsurer issued general policy covering articles anywhere in plaintiff’s dwell- 
ing except articles separately and specifically described by the policy of any other 
insurer, instruction that coinsurer was liable only for loss of property which was 
outside of safe held erroneous under coinsurance clauses. 

(For other cases, see Insurance, Dec. Dig. § 163[14].) 


Error to Circuit Court, Wayne County; George P. Codd, Judge. 

Actions by Louis Schlussel against Commercial Casualty Insurance Company 
and the United States Fidelity & Guaranty Company. Judgments for plaintiff, and the 
Commercial Casualty Insurance Company and plaintiff bring error. Reversed, and 
new trial granted. 

Argued before the Entire Bench. 

Kerr, Lacey & Scroggie, of Detroit, for appellant Commercial Casualty Ins. Co. 

Payne & Payne, of Detroit (Thomas W. Payne, of Detroit, of counsel), for 
appellee United States Fidelity & Guaranty Co. 

Benjamin, Betzoldt & Bassett, of Detroit, for appellee Schlussel. 


Steere, J. Plaintiff in these two cases is a resident of Detroit engaged in the real 
estate business. His home is a two-story brick residence at*533 Ferry Avenue East. 
On the evening of May 5, 1922, while he and his family were away from home attend- 
ing a charity bazaar, it was broken into and entered by burglars, who stole between 
$5,000 and $6,000 worth of property, consisting largely of jewelry, taking with them a 
safe which was kept in the hall upstairs and contained most of the property stolen. 
When the family returned shortly before midnight they found burglars had entered 
by cutting the glass in the back door and ransacked the house. The shades were all 
drawn upstairs and the safe gone, apparently moved out to a sleeping porch and from 
there dropped to the ground as indicated, amongst other things, by a large hole in the 
ground showing where it fell. The burglary was conceded. It was also undisputed 
that a considerable portion of the property stolen, valued at $2,895, was later recovered. 

Plaintiff held burglary insurance policies in the two defendant companies. Proof 
of loss was made, and, being unable to reach a satisfactory adjustment with them, he 
commenced these two actions in assumpsit by summons issued October 3, 1922. Dec- 
laration was filed on October 21, 1922, against the Commercial Casualty Insurance 
Company of Newark, N. J., on its policy for $3,000, covering the contents of plain- 
tiff’s safe, and on January 8, 1923, against the United States Fidelity & Guaranty Com- 
pany of Baltimore, Md., on its policy for $4,000 covering the contents of his dwelling. 

When the two cases were at issue and called for trial they were consolidated by 
order of the court and stipulation of counsel, and tried together upon the express 
understanding that separate verdicts and judgments might be taken and entered as 
to the two defendants, according as the jury might find and the court adjudge. The 
trial resulted in two verdicts in favor of plaintiff, one against the Fidelity Company 
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for $1,151.74, including $132.74 interest, and the other against the Casualty Company 
for $2,672.57, including $310.70 interest. Separate judgments were entered upon these 
verdicts on February 26, 1925. The Casualty Company then moved for a new trial 
on various grounds, which was denied and reasons filed. It then took proceedings to 
review the case on assignments of error to this court. The Fidelity Company has 
not appealed. 

Plaintiff announced himself as satisfied with the aggregate amount of the verdicts 
as they stood, although somewhat less than the amount claimed, but the principal con- 
tention being between the two insurance companies as to whether and for what 
amount each was liable, plaintiff deemed it necessary to also assign error and appeal, 
on the contingency that the review might otherwise result in a reduction of the 
aggregate amount in apportionment of loss between the two companies. 

By stipulation between counsel filed in this court the causes have been consoli- 
dated for hearing upon all errors assigned and the two cases presented in one record. 
Each of the policies directly involved here was for one year; that of the Fidelity 
Company covered a period from February 26, 1922, to February 26, 1923, and that 
of the Casualty Company from April 22, 1922, to April 22, 1923. The Fidelity Com- 
pany’s policy provided residence indemnity “for all loss by burglary, theft or larceny, 
of any of the property from within the house, building apartment or rooms occupied 
by the assured,” described as: 


Ins. Premium 
(a) On jewelry, precious stones, watches, articles of gold, plati- 
num and sterling silver, furs and articles made entirely 
or principally of fur $3,500 00 $66 00 
(b) On money, securities, stamp and coin collection, to an 
amount not exceeding $50.00; on wearing apparel, laces, 
rugs, tapestries, pictures, paintings, plated ware, and all 
other household goods and personal property common in 
residences generally but excluding (certain described 
property not involved here) 5 50 


$4,000 00 $71 50 


It also contained the following clause: 

“Other Insurance—The insurance hereunder shall not cover any articles sepa- 
rately and specifically described and insured by the policy of any other company, un- 
derwriter or insurer. The company shall not be liable for a greater portion of any 
loss of or damage to property other than that separately and specifically described 
and insured by the policy of any other insurer or company, than the amount applicable 
thereto as hereby insured bears to the total amount of all valid and collectable insur- 
ance covering such loss or damage.” 

The policy of the Casualty Company indemnified the assured: 

“For all loss by burglary occasioned by the abstraction of any of such property 
from the interior of any safe or vault in the schedule and located in the assured’s 
premises, or while located elsewhere after removal therefrom by burglars, by any 
person or persons making felonious entry into such safe. or vault by actual force 
and violence there shall be visible marks made upon such safe or vault by tools, ex- 
plosives, chemicals or electricity. * * * Subject to the following conditions: 
“Exclusions. 

“The company shall not be liable for damage therein if the books and accounts 
of the assured are not so kept that the company may accurately determine therefrom 
the actual amount of loss or damage sustained. 

“Other Insurance. 

“9. If the assured carries other insurance covering such loss or damage as is 
covered by this policy, he shall not .recover from the company under this policy a 
larger proportion of any such loss or damage than the amount applicable thereto as 
hereby insured bears to the total amount of such valid and collectable insurance.” 

In an annexed schedule appears: 

“Item 5. The premium for this policy is $27.50. 

“Item 6. The insurance wanted by this policy shall apply specifically as follows: 

“Section (a) $2,500.00. 

“For loss or damage to merchandise specified in item 10 and contained in safe 


“Section (c) $500.00. * * * 
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“Item 10. The merchandise covered hereby is fully described as follows: 
Jewelry.” 

The three issues raised during the trial by the Casualty Company and argued in 
its counsel’s brief are there interrogatively stated as’ follows: 

“(1) What articles, if any, were taken from within the safe at the time of the 
burglary and not recovered and the value thereof? 

“(2) Did the plaintiff, in accordance with the terms of the safe policy, keep books 
and accounts so that the company could accurately determine therefrom the loss or 
damage sustained? 

“(3) Was the defendant Commercial Casualty Insurance Company liable, in any 
event, under the terms of its policy for a larger proportion of any loss of or damage 
sustained to articles within the safe than the amount applicable thereto bore to the 
total amount of insurance represented by both of the policies of insurance issued 
to the plaintiff ?” 

Although no direct effort was made by either party to show plaintiff’s financial 
standing, it is incidentally indicated that he was in fairly affluent circumstances and 
had, in the course of years, accumulated at his home in and for himself and family 
jewelry and other small personal articles of substantial value suggesting the wisdom 
ot home burglary insurance. For further protection against burglary or larceny he 
also provided a safe in which to store them when not worn or otherwise wanted by 
members of the family. His evidence shows that much of the property insured, espe- 
cially the family jewelry and keepsakes, was customarily kept locked up in the safe, 
though at times temporarily taken out to wear at social functions and for other appro- 
priate purposes. 

[1] While other members of his family had a general knowledge of what was 
kept there and when different things were taken out and returned, it appears that only 
he and a subsequently married daughter, named Ethel Baker, who was then a member 
of his household and helped him in his business matters; had the combination of the 
safe. They were most familiar with its contents and had special knowledge of tem- 
porary removals and returns. The plain and but indirectly questioned testimony by 
members of the family giving with detailed description as to the insured property 
which was stolen both from outside and inside the safe, what was recovered and what 
lost with cost and value thereof, was ample to carry those issues to the jury. A 
diamond expert who had cleaned and repaired some of the diamond set jewelry also 
testified to its market value. 

{2] A daughter living at home named Belle testified as to the safekeeping, care, 
and occasional use made of certain articles customarily locked in the safe and famil- 
iarity with its contents, which she detailed, stating what articles were in the safe at 
the time of the burglary as of her own knowledge. On cross-examination she was 
asked why she testified that she knew those particular articles were in the safe, to 
which she replied : 

“A. Because I knew they. were in there. 

“O. Did vou see them on that day? <A. No. 

“QO. When did you last see them in the safe? A. I don’t remember what day 
it was.” ° 

Counsel for defendant Casualty Company then asked to have all of this witness’ 
testimony stricken out relative to what. was in the safe, saying: “Her answers show 
clearly she doesn’t have any knowledge.” To which the court replied: “It does not 
show clearly. I will overrule the objection on that ground; it may stand.” Rever- 
sible error is assigned and argued on this ruling. The record shows that she was 
further examined upon that subject and asked: “Will you state how you knew they 
were in the safe, if you did not see them?” To which she answered in part as 
follows: 

“T knew they were not in use, and I knew they had been put in there and they 
had not been taken out, and I know the parties who owned them were not using them 
and they were in the safe at that time. I knew they were put in the safe. The last 
things were my mother’s rings; the rest of them had been in there for some time, 
outside of the money which was put in there the day of the robbery. * * * 

“Q. You don’t know whether he (plaintiff) had been in the safer A. I don’t, 
but I know he did not. The three rings that I saw my mother put in the safe were 
solitaires. I know that they remained in the safe until the time of the burglary 
because she did not wear them. I was in the house all the time. She did not ask 
to have them taken out. She was busy at the bazaar, and she did not wear jewelry.” 
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While as the court said her testimony does not show clearly, and as’ positively as 
she at first asserted, we think it was competent to go before the jury for what it was 
worth, and refusal to strike her answers out was not reversible error. 

It is next urged in the brief of counsel for the Casualty Company that the court 
erred in refusing to direct a verdict in its behalf because plaintiff had not, as shown 
in his proof of loss, complied with the “exclusions” provisions of its policy that he 
should so keep his “books and accounts so that the company could accurately deter- 
mine therefrom the loss or damage sustained.” Upon that subject; after quoting, or 
reading, the provision in the policy, the court said in his charge to the jury: 

“You have heard the testimony that has been given to you along that line. A 
claim has been made and an argument has been had before you by counsel for that 
defendant, by reason of the statement made in the proof of loss that no books of 
account were kept. You have heard the testimony also of the plaintiff that he did 
have a list of the articles in the safe, together with his books, and that they were 
stolen and not recovered. If he did not have any books at the time, under the terms 
of this policy, there would be no liability. It is for you to determine from all the 
evidence whether or not he did have these books, as [ told you before, and he has 
testified that he did have the books and that they were stolen at the time. Judge from 
the testimony as to exactly what is the fact in that regard. Did he or did he not 
have these books? If he did have the books, obviously, the policy would not be void. 
If he had no books, the policy would be void. That raises a square question of 
the fact for your determination from the evidence in this cause.” 

Immediately following this the court said: 

“Understand that in’ both cases the burden of proof rests upon the plaintiff to 
establish by a fair preponderance of the evidence his claims against both of the 
defendants, or either of them.” 

Plaintiff, in testifying as to his loss, said he was in the safe about noon that day 
and spoke of “the list’ inside of the safe” saying in part: 

“Besides the money and jewelry in the safe I had all my papers, books, deeds, 
land contracts, and policies. I did not get my. policies a ca back. 

“Q. What kind of a book did you keep in there? I had all the different 
things I used to put in there. * * * The book I had in a safe was like a small 
ledger book. I was putting in there different things I bought. * * * Whatever I 
bought, I uséd to put in that book. * * * It was a regular little book that I kept. 
Jewelry I bought at different times I put in there. It was a sort of an inventory 
book. This book contained a list of all the different things that were lost. I did 
not get that book back. * * * Whatever I bought, I used to put in that book at the 
time I bought it. I had the book about six years previous to the burglary. * * * 
The item in Exhibit 5 (proof of loss) ‘no book record’ got in there because at that 
time, when they asked me, I did not have any record then. It was gone. I had it 
in the safe. 1 did not have it at that time. * * * I must have told them that I had 
a book account in the safe that was stolen. I did tell them that. * * * I don’t recall 
anything about it, except that I told them that I had a book with all the items listed 
in that was stolen.” 

The testimony in contradiction to this was in substance that when making his 
proof of loss what he said was taken by a stenographer, and he then stated he had 
no books or records, and made no claim that any which he had previously kept were 
stolen with the safe. The notary, named Gibson, before whom he signed and swore 
to the proof of loss, was a witness for the Casualty Company. He was an insurance 
adjuster and investigator who" had been with the firm of attorneys representing the 
Casualty Company for about 5 years. He testified that before he made out the 
proof of loss for plaintiff he ‘ ‘insestigated all angles of the loss, safe and all, every- 
thing”; that he filled out in the typewritten portion of the form he used for claims 

of loss the items “no book record” under the heading “book value.” Before he pre- 
sitied the proof of loss he talked with plaintiff relative to books of account—could 
not recall the conversation very clearly, but said: 

“I do recall that he had no book records of the contents of the safe. * * * I do 
recall that he did not inform me that he kept a set of books and that they were lost 
or stolen.” 

Supplemental to his proof of loss made in May, 1922, we find in the record an 
exhibit without date in the nature of a proof of loss signed by plaintiff in which he 
again gives a list of articles which were in the safe substantially as before, marking 
those which were, recovered, and concluding as follows: 
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_ I have no written records of the articles in the safe; I can secure duplicate 
invoices from the people from whom the jewelry was purchased. The heirlooms were 
brought over from Europe over 40 years ago, and are considered priceless. Every 
diamond was cleaned in January, 1922, for my wife’s wedding anniversary, by O. I. 
Baker Company, Breitmeyer building.” 

[3, 4] Although we tail to find and counsel do not cite any private home burg- 
lary insurance case which exactly quadrates with the situation presented here, under 
similar clauses in “ther lines of insurance, largely relating to stocks of changeable 
merchandise in trade or business and therefore of greater significance, it is generally 
held that such clauses must be construed most favorably to the assured, in avoidance 
of forfeiture if possible, and if such books or accounts had been kept but were stolen 
or destroyed by fire, etc., through no participation or fault of the assured, it did 
not preclude him from recovery on producing the best available proof. That subject 
will be found instructively discussed with citation of many authorities in the annota- 
tions to Insurance Co. v. Newbern, 28 L. R. A. (N. S.) 337. We think the question 
of whether or not plaintiff had kept such a book as he testified to which without his 
fault was lost or stolen became fairly an issue of fact to submit to the jury, as the 
court did. 

The last proposition pressed in behalf of the Casualty Company is that the court 
prejudicially erred in ignoring the proportionate provisions of the two policies in 
case of other insurance and charging the jury that: 

“The defendant United States Fidelity & Guaranty Company is liable under its 
policy, I charge you as a matter of law, only for such property or the value thereof 
as was outside of the safe. The defendant Commercial Casualty Insurance Company 
is liable for only such property or the value thereof as, was in the safe at_the time.” 

[5] It is urged by opposing counsel that no claim for apportionment was raised 
in behalf of thé Casualty Company during the trial, and, having tried the case on 
other issues without even calling that proposition to the attention of the court during 
the trial and asking a ruling upon it, counsel is precluded from raising it here. 
Counsel for the appealing defendant insists that point was made and argued by him 
during the trial. The record does not contain the arguments of the counsel or show 
that question fairly presented to the court in behalf of the Casualty Company either 
by objection, motion, or request to charge, as in fairness to the court should have 
been done. It was, however, plainly raised and stressed in counsel’s motion for a 
new trial and somewhat indirectly brought to the attention of the court during the 
trial more than once, particularly in the last utterances of counsel just before the 
charge, as follows: 

“Mr. P. (for the Fidelity Company): Your honor, I move that you direct the 
jury to bring in a verdict against the United States Fidelity & Guaranty Company 
for the value of the articles stolen outside of the safe. 

“The Court: Any objection to that being done? 73 j 

“Mr. B. (for plaintiff): Yes, your honor; we take the position that this is a 
general policy and covers anything in the house. There is no exception made as to 
where the property should be located. 

“( Argument. ) ; 

“The Court: I think I will grant the motion.” 

Under the statute which permits counsel to assign errors against the charge 
without exception (3 Comp. Laws 1915, § 12632), and the provision relative to assign- 
ing errors on decisions of the court in refusing a new trial (3 Comp. Laws 1915, 
§ 12635), counsel is not precluded from urging that assigned error here. 

Plaintiff's counsel says in his brief: y F Be 

“Technically the court erred in charging the jury as set forth in plaintiff and 
appellant’s assignments of error.” ae 

His attitude as to any apportionment of losses between policies is apparently 
complacent, provided it Joes not prevent full recovery. It may be noted that one 
generally recognized requisite of any rule of apportionment is that the assured shall 
have full indemnity according to his rights under his policies. 

The puzzling question of adjustment of losses between so-called blanket, or 
general, and specific insurance policies has led to a variety of inharmonious decisions 
in different jurisdictions mostly relating to fire insurance policies, and sometimes 
termed in asserted classification as the Kentucky, Connecticut, and Vermont rules. 
Of the latter rule it is said in Taber v. Continental Insurance Co., 213 Mass. 487, 
100 N. E. 636, Ann. Cas. 1914A, 664: 
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“This rule was adopted in this commonwealth more than half a century ago, and 
more recently was applied in Vermont, and some other states.” 

In a general way it may be said the principles of the Vermont rule seem to 
have been favorably regarded and more often applied than other so-called rules of 
apportionment. That subject will be found interestingly discussed in Grollimund v. 
Germania Fire Insurance Co., 82 N. J. Law, 618, 83 A. 1108, and the annotations 
to it found in L. R. A. 1915B, 509. ; 

These two residence policies insure against burglary in plaintiff’s home. As and 
when issued the Fidelity. Company’s blanket policy covered this entire loss, both 
contents of the safe and insured property stolen from elsewhere in the dwelling. In 
the absence of the subsequent safe insurance it would be liable for the entire amount, 
and in the absence of other insurance the Casualty Company would be holden for the 
stolen contents of the safe only. Both policies were issued by the same insurance 
agency for the defendant companies, and both contain a pro rata clause in case of 
other insurance. They cover a similar general class of valuable personal property 
most commonly the subject uf burglary, and substantially identical as applied to this 
loss. The Casualty Company’s policy of $3,000 covers $2,500 for loss of jewelry and 
$500 for loss of money and securities contained in the safe. The Fidelity Company’s 
policy for $4,000 covers $500 in money, securities, etc., and $3,500 in jewelry, precious 
stones, and watches, articles of gold, platinum, sterling silver, furs, and other de- 
scribed articles of special value common in residences generally, located anywhere 
in plaintiff’s described dwelling. In separately and specifically describing the insured 
property it goes much more fully into details than the other policy. Each provides 
that in case of other insurance it shall not in any event be liable for a greater pro- 
portion of any loss “than the amount applicable thereto as hereby insured bears to 
the total amount if all valid and collectable insurance” covering such loss. 

While these policies are separate contracts with plaintiff, neither of them un- 
qualifiedly obligated the insurer to pay him his full loss to, the amount of his policy. 
In those contracts he gave each the benefit of possible reduction of liability con- 
tingent upon the fact and amount of coinsurance. 

[6] We are unable to give the exempting force urged in behalf of the Fidelity 
Company to the provision in its policy that it “shall not cover any articles separately 
and specifically described” by the policy of any other insurer. Its coinsurer’s policy 
did not separately and specifically describe or point out any specific article or thing 
in its policy. It only described the class or kind of articles it covered. Between the 
two policies it was only specific in the particular that it specified the property insured 
must be located in the safe, and the other was distinguishable as a blanket or general 
pelicy only in the particular that it covered the insured property wherever located in 
the entire dwelling. 

As we construe the policies under the facts shown here, we conclude and hold 
that the ends of justice between the coinsurers will be met and the assured receive 
his rightful indemnity without violence to the terms of the contract, or any inalter- 
able pro rata rule, by an apportionment requiring the Fidelity Company to pay the 
proved loss from the dwelling outside the safe in full according to the terms of its 
$4,000 blanket policy, which will then be reduced or exhausted to that extent, and 
the remaining amount of its policy prorated with the Casualty Company’s $3,000 
specific insurance policy, those two items being the remaining total amount of collect- 
able insurance. The jury should have been so instructed. 

The judgment is reversed, with single costs of this court to appellants, and a 
new trial granted. 

Bird, C. J., and Sharpe, Snow, Fellows, Wiest, Clark, and McDonald, JJ., concur. 
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MISCELLANEOUS 


GREAT SOUTHERN LIFE INS. CO. v. oe (No. 26061.) 
(Supreme Court of Mississippi, Division B. Jan. 3, 1927.) 
110 Southern Reporter, 770. 
(Syllabus by the Court.) 

1, INSURANCE—STATUTE PROVIDING FOR SUBSTITUTED SERVICE 
ON FOREIGN CORPORATIONS DOES NOT APPLY TO SUITS 
AGAINST INSURANCE COMPANIES APPOINTING AGENTS FOR 
SERVICE OF PROCESS (HEMINGWAY’S CODE, §§ 4094, 4115, 5069). 
Section 920, Code of 1906 (section 4094, Hem. Code), providing for service of 

process upon a foreign corporation by serving same upon any agent of the said cor- 

poration found within the county where the suit is brought, no matter what character 

of agent such person may be, and providing that the clerk shall mail a copy of the 

process to the home office of the foreign corporation, is not applicable to suits against 

insurance companies which have appointed an agent upon whom process may be 

served, in compliance with section 2606, Code of 1906, section 5069, Hem. Code. 
(For other cases, see Insurance, Dec. Dig. § 627[1].) 


2. PROCESS—RETURN OF PROCESS SERVED ON DULY APPOINTED 
AGENT OF INSURANCE COMPANY MAY BE AMENDED DURING 
NEXT SITTING TERM WITHOUT SERVICE OF COPY OF MOTION 
TO AMEND (HEMINGWAY’S CODE, § 5069). 

Where a process has been actually served upon the agent of an insurance com- 
pany duly appointed in compliance with section 2606, Code of 1906 (section 5069, 
Hem. Code), the return of the sheriff executing the process may be amended during 
the next succeeding term without service of a copy of the motion to amend upon 
the insurance company. The process being sufficient to bring the insurance com- 
pany into court, it remains in court until court adjourns, or until final disposition 
is made of the cause or until it has been continued to another term. 

(For other cases, see Process, Dec. Dig. § 164[1].) 

3. INSURANCE—CORPORATION CANNOT COMPLAIN OF FAILURE OF 
DULY APPOINTED AGENT, SERVED WITH PROCESS, TO GIVE IT 
NOTICE (HEMINGWAY’S CODE, § 5069, PAR. 4). 

Where process has been served upon the duly appointed agent of a company under 
paragraph 4, § 2606, Code of 1906 (section 5069, Hemingway’s Code), the company 
cannot complain that its duly appointed agent failed to give it notice of such service 
of process or of the pendency of the suit. Under the said statute service upon the 
agent is as efficacious as if served on the company itself. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


Appeal from: Chancery Court, Leake Ceunty; T. P. Guyton, Chancellor. 

Action by J. N. Gomillion against the Great Southern Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

McMillon & Leach, of Carthage, and Wells, Stevens & Jones, of Jackson, for 
appellant. 

- Ross R. Barnett, of Jackson, and H. C. Barnett, of Carthage, for appellee. 

Ernurince, J. [1] The appellee filed a suit against the appellant, a nonresident 
insurance company, and had the process issued in the following form: 

“State of Mississippi, to the Sheriff of the County of Leake in said State: 

“You are hereby commanded to summon the Great Southern Life Insurance Com- 
pany of Houston, Tex., whose agent is Jodie I. Williams, of Leake County, Miss., 
if to be found in your county, to appear before the chancery court of the County of 
Leake in the State of Mississippi, at a term of said court to be held on the second 
Monday of March, A. D. 1926, at the courthouse in the town of Carthage, Miss., 
on the first day of said term, then and there to plead, answer, or demur to the bill 
of J. N. Gomillion in the case of J. N. Gomillion v. Great Southern Life Insurance 
Company, to which it is defendant,” etc, 

The sheriff made the following return on said writ: 

“T have this day executed the within writ personally by delivering a true copy 
of the same to the within named Jodie I. Williams, duly authorized agent of the 
within named defendant, Great Southern Life Insurance Company. 

“This the 2d day of February, 1926. 

“J. D. Mills, a 
y J. W. Phillips, Deputy Sheriff.” 
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During the following term the complainant moved to amend the above return so 
as to show that the summons was served on the Great Southern Life Insurance Com- 
pany personally by delivering to Jodie I. Williams, its lawful agent, a true copy of 
the said writ. The clerk did not mail a copy of the summons to the home office of 
the Great Southern Life Insurance Company at Houston, Tex., and it is contended 
that that was necessary to constitute a valid service of process under section 920, 
Code of 1906 (section 4094, Hemingway’s Code), which statute is under the chapter 
on Corporations. Said section provides for service of process upon any foreign 
corporation by serving same “upon any agent of said corporation found within the 
county where the suit is brought, no matter what character of agent such person 
may be; * * * but in order that defendant corporation may also have effectual notice, 
it shall be the duty of the clerk to immediately mail a copy of the process to the 
home office of the corporation by registered letter, the postage and fees of which 
shall be taxed as other costs. The clerk shall file with the papers in the cause a 
certificate of the fact of such mailing, and make a minute thereof upon the docket, 
and no judgment shall be taken in the case until thirty days after the date of such 
re, Section 937 of the Code of 1906 (section 4115, Hemingway’s Code), 
provides : 

“The provisions of this chapter, when not limited by their terms, shall apply 
to all corporations whatever, where the subject-matter is not elsewhere prescribed.” 

The appellee, the complainant below, contends that the subject-matter is else- 
where prescribed, in section 5069. Hemingway’s Code (section 2606, Code of 1906), 
the fourth paragraph of which reads as follows: 

“Tt shall appoint as its agent or agents in this state some resident or residents 
thereof other than the said commissioner, such appointment to be made in writing, 
signed by the president and secretary or manager or general agent, and filed in the 
office of the commissioner, authorizing the agent to acknowledge service of process 
for and on behalf of the company, and consenting that service of process on the 
agent shall be as valid as if served upon the company, according to the laws of 
this state, and waiving all claim of error by reason of such service.” 

This last section is under the chapter on Insurance, the first and second para- 
graphs of which prescribe the condition under which insurance and other similar 
companies mentioned in the chapter, may be admitted and authorized to do business 
in this state. The third paragraph of this section provides that the service of process 
may be executed upon the insurance commissioner, and requires the company to file 
an agreement that it may be so served, and that any process which is so served shall 
be of the same force and validity as ii serve! on the company, and the authority 
thereof shall continue in force irrevocable so long as any liability of the company 
remains outstanding in this state. 

It is contended by the appellant that the case of Eminent Household of Columbian 
Woodmen v. Lundy, 110 Miss. 881, 71 So. 16, is authority for the position that the 
clerk must mail a copy of the summons to the home office of the nonresident corpora- 
tion to constitute a valid process. The opinion in that case does not disclose the 
reasoning by which the court reached its decision that there was no legal service on 
the defendant. In that case Lundy filed suit against the Columbian Woodmen, a 
fraternal insurance order, and the return showed that it was executed by “delivering 
to J. F. Guthrie, consul commander, and to Melton Lundy, agents and representa- 
tives of defendant, whose place of business is in Neshoba county, Miss., district 
No. 1 thereof, a true copy of this writ.” That case does not disclose that Guthrie 
or Lundy, the agents, had been appointed under section 5069, Hemingway’s Code, 
as agents to receive process. So far as the opinion of the court shows, it may have 
been the failure to comply with the requirements of this section that caused the 
decision of the court. 

In the case of National Surety Co. v. Board of Supervisors of Holmes County, 
120 Miss. 706, 83 So. 8, second syllabus, it- was held that— 

“The return of service upon a summons in a suit by a county against a foreign 
surety company guaranteeing by its bond performance of a road building contract 
of ‘executed personally -by delivering to Edgar Mayfield, agent of and for defendant, 
etc.,’ was an insufficient showing of service of process to support a decree pro con- 
fesso, in view of Code 1906, section 937 (Hemingway’s Code, section 4115), making 
section 920, Code 1906 (Hemingway’s Code, section 4094), as to service upon foreign 
corporations in general inapplicable where the subject-matter is elsewhere prescribed, 
and section 2562, Code 1906 (Hemingway’s Code, section 5027), defining insurance 
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companies, and section 2606, clause 4, Code 1906 (Hemingway’s Code, section 5069), 
as, to agents of foreign insurance companies for service of process; since there was 
nothing in such return to show that service was had upon any person appointed and 
désignated as such agent, nor that any such person was appointed by defendant.” 

And that— 

“Courts cannot take judicial notice that the agent of a foreign insurance company 
upon whom process is served is the agent appointed by the company to receive and 
acknowledge service of process, but proof must be made that such appointment was 
made and that the process was served upon this identical agent.” 

Such proof was made in the present case during the term of court at which 
the judgment was rendered, but subsequent to the return day. In the present case 
it therefore appears that the person upon whom process was actually served was the 
identical person whom the company had appointed under section 5069, Hemingway’s 
Code (section 2606, Code of 1906). It is insisted, though, that the return did not 
show it on the’return day, and it could not be subsequently made without notice, and 
that no notice was given the company of the proposed amendment. On motion to 
amend, the sheriff and his deputy testified as to exactly what was done before the 
court would allow the amendment. 

[2] We think the amendment could be made to show the real facts, and that 
there was no error in permitting the amendment to be made during the term. The 
service of process upon the agent was sufficient to bring the company into court, 
and, being in court, it was unnecessary to give it notice of any amendment of the 
return. See Lupkin & Sons v. Russell, 108 Miss. 742, 67 So. 185, and cases cited 
therein. See, also, Howard et al. v. Priestly, Sheriff, 58 Miss. 21; Railway Co. v. 
Bolding, 69 Miss. 255, 13 So. 844. 

In the case of Fidelity & Casualty Co. v. Cross, 127 Miss. 31, 89 So. 780, process 
was served upon the insurance company under the third paragraph of section 5069, 
Hemingway’s Code (section 2606, Code of 1906), and it was contended that the 
insurance commissioner had failed to mail a copy of the process to the home office 
of the company, and that such was necessary under section 920 of the Code of 1906; 
that a default judgment in such case could not be upheld, where the company did not 
have actual notice of the peudency of such suit. We held that process was. controlled 
by section 5069, Hemingway’s Code (section 2606, Code of 1906), and that section 
920, Code of 1906 (Hemingway’s Code, § 4094), was not applicable, because the 
chapter on Insurance provides for the service of process in such case, and that by 
reason of section 937, Code of 1906 (section 4115, Hemingway’s Code), the matter 
was prescribed elsewhere, within the meaning of said section. 

[3] There is abundant reason for holding that section 5069, Hemingway’s Code 
(section 2606, Code of 1906), is exclusive, where service is had upon the company 
by delivering to either of the agents provided for in said section; that under the terms 
of the statute and the power of attorney in the record, in conformity thereto, in the 
present case, the company cannot complain that its agent did not give it notice of 
such service upon him. The statute provides, and so does the power of attorney, that 
service of process on the agent shall be as valid as service upon the company, accord- 
ing to the laws of this state. Of course, it may be that, if a company has not com- 
plied with the law of the state, but is doing business in the state, in violation of the 
statute, or in default in compliance with its terms, it could be served under section 920, 
Code of 1906 (section 4094 Hemingway's Code), in which case it would be necessary 
to comply with that section. 

The judgment of the lower court is affirmed. 


SPRINGFIELD FIRE & MARINE INS. CO. v. PARKER ert at. (No. 4182.) 
(Springfield Court of Appeals. Missouri. Jan. 7, 1927.) 
289 Southwestern Reporter 967. 
1. INSURANCE—CONTRACT OF INSURANCE MAY BE CANCELED 
ONLY IN MANNER PROVIDED. 


Where contract of insurance provided how it could be canceled, it could be can- 
celed only in that manner. 


(For other cases, see Insurance, Dec. Dig. § 228.) 


2. INSURANCE—INSURED HELD PRECLUDED FROM DENYING LIA- 
BILITY ON PREMIUM NOTE WHERE FAILING TO TAKE PROMPT 
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ACTION ON LEARNING OF ALLEGED FRAUDULENT REPRE- 

SENTATIONS. 

Where policy was duly issued and delivered and did not conform to alleged false 
representations of agent as to coverage, defendants, who took no action and, several 
months after knowledge of alleged fraud, paid installment on premium note, held 
precluded from denying liability. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) 


3. INSURANCE—IN ACTION ON NOTE FOR :PREMIUM, DEFENDANTS 
‘MUST ACT PROMPTLY TO HAVE AVAILABLE DEFENSE OF 
CLAIMED FRAUDULENT REPRESENTATIONS AS TO COVERAGE. 
In action on note given in payment of insurance premium, defendants held required 

to take prompt action in order to have available defense of fraudulent representations 

claimed made by agent as to coverage. 

(For other cases, see Insurance, Dec. Dig. § 141[4].) s 

Appeal from Circuit Court, Stone County; Fred Stewart, Judge. 

Action by the Springfield Fire & Marine Insurance Company against John Parker 
and another. From a judgment for defendants, plaintiff appeals. Reversed and 
remanded, with directions. 

J. Wm. Cook, of Crane, for appellant. 

Rufe Scott, of Galena, for respondents. 

Brapbtey, J. This 1s an action on an installment note given for premium on an 
insurance policy. The cause was tried before the court, and the finding and judgment 
went for defendants, and plaintiff appealed. 

The petition charges the execution of the note and its nonpayment and asks for 
an attorney’s fee for which the note provides. The answer admits the execution of 
the note, but denies that defendants are indebted to plaintiff in any sum. Further 
answering, defendants alleged that the agents of plaintift falsely and fraudulently 
represented to defendants that the policy would insure their live stock against every- 
thing, to wit, “against loss or damages by fire, lightning, windstorms, tornadoes, hail, 
or accidental death or injury in any way.” Defendants further allege that a policy 
was issued, but that it was not the kind of policy said agents promised ‘and agreed 
to furnish; that said policy did not insure the live stock of defendants against damage 
or death by any means whatever, as represented by said agents; that defendant did not 
discover that they had been defrauded by said agents until after they had paid one 
installment of the note; that as soon as said fraud was discovered defendants gave 
notice to plaintiff to cancel the policy; and that plaintiff canceled the policy and so 
notified defendants. A reply put in issue the new matter in the answer. 

The note was executed November 30, 1921, and was for $141.20, payable in 
installments of $35.30 on December 1, 1922, 1923, 1924, and 1925. At the time of the 
application for the policy defendants paid $35.30, and a short time thereafter received 
the policy which was in effect from November 30, 1921, and ran for 5 years. In the 
summer of 1922 defendants’ horse was injured in a wire fence, and the local agent 
was notified. The agent advised that such injury was not covered by the policy. 
After this incident defendants paid the installment which fell due December 1, 1922. 

Defendants signed the application for the policy and admitted that the policy 
received was in accord with the application. The policy and the note provided that, 
in case any installment on the note was not paid at maturity, the plaintiff company 
would not be liable during the default. The policy also contained this provision: 

‘This company reserves the right to cancel this policy, or any part thereof, by 
giving notice to that effect to the assured, and if the premium has been paid, making 
a tender of the unearned premium in person or by mail addressed to the assured’s 
postoffice address, as stated in his, her, or their application, or otherwise; and the 
assured may cancel when the premium note or obligation given for such premium has 
been fully paid in cash, in which case this company shall retain the customary short 
rates.” 

{1, 2] While defendants alleged that they canceled the policy, the record discloses 
that it lapsed for the nonpayment of the installment due December 1, 1923. The 
contract of insurance, the policy, provided how it could be canceled, and that is the 
only way by which it could have been canceled. Home Insurance Co. v. Fleeman 
(Mo. App.) 217 S. W. 536; Home Insurance Co. v. Kellett, 217 Mo. App. 368, 266 
S. W. 736. There is no contention that. such manner was followed. Over objection 
and exception defendants were permitted to introduce evidence as to what representa- 
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tions were made by the agents who took the application. Defendants signed the appli- 
cation which did not coniorm as claimed, to the representations, but defendants say 
that they did not read the application. The policy was duly issued and delivered, and 
it did not conform to the alleged false representations, but, notwithstanding this, 
defendants took no action, and several months after they knew that the policy did not 
cover loss frorn every cause they paid an installment on the note. 

[3] The defense, so far as the record here discloses, has not a leg to stand on. 
In the first place, there is no evidence that defendants were overreached or that they 
were in such circumstances and under such conditions as would justify their reliance 
upon the alleged representations and excuse their failure to read the application and 
the policy. Austin v. Brooklyn Cooperage Co. (Mo. App.) 285 S. W. 1015. It was 
the duty of defendants to take prompt action in order to have made available the 
defense of the alleged false representations. Home Insurance Co. v. Horrell et al., 
206 Mo. App. 352, 227 S. W. 830. 

‘The judgment should be reversed and the cause remanded, with directions to 
enter judgment for plaintiff for the balance due on the note and for such attorney’s fee 
as the court may find to be reasonable. It is so ordered. 

Cox, P. J., and Bailey, J., concur. 


In RE PEOPLE sy BEHA, SupPerRINTENDENT oF INSURANCE. 
In rE SECOND RUSSIAN INS. CO. 

(Supreme Court, Appellate Division, First Department. December 31, 1926.) 
219 New York Supplement 366. 
INSURANCE—SURPLUS OF INSOLVENT FOREIGN INSURANCE COM- 

PANY’S DEPOSIT SHOULD BE TRANSMITTED TO FOREIGN LIQUI- 

DATOR AND FOREIGN CLAIMANTS REMITTED TO REMEDIES IN 

FOREIGN JURISDICTION (INSURANCE LAW, §8§ 27, 28, 63). 

Under Insurance Law, § 63, assets of insolvent foreign insurance corporation, 
remaining from deposit with superintendent of insurance after payment of obligations 
incurred in United States, should be transmitted to domiciliary liquidator of corpora- 
tion for distribution to foreign creditors, policy holders, and stockholders, and, under 
sections 27, 28, such claimants will not be permitted to sue in this state to enforce 
claims against such funds. 

(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from Supreme Court, New York County. 

In the matter of the application of the People, by James A. Beha, as State Super- 
intendent of Insurance, for an order to take possession of the property and assets 
of the Second Russian Insurance Company. From an order modifying prior liqui- 
dation order so as to permit the nonresident plaintiffs in certain actions brought on 
foreign claims to proceed with the prosecution thereof, the State appeals. Reversed, 
and motion to modify order denied. 

Argued before Clarke, P. J., and Dowling, Merrell, McAvoy, and Martin, JJ. 

Albert Ottinger, Atty. Gen. (Clarence C. Fowler, Sp. Deputy Atty. Gen., of 
counsel, and Joseph C. H. Flynn, Deputy Atty. Gen. on the brief), for the State. 

William B. Devoe, of New York City (Milton B. Ignatius, of New York City, of 
counsel, and Hartwell Cabell, of New York City, on the brief), for respondents Ham- 
burg Ins. Co., Behre, and others. 

Albert Massey, of New York City (Michael S. Gleason, of New York City, on 
the brief), for respondents Second Russian Ins. Co. and Meinel & Wemple, Inc. 

Dow.inc, J. The Second Russian Insurance Company was a corporation organ- 
ized and existing under the laws of a country “outside of the United States,” such as 
is referred to in section 27 of the Insurance Law. It was incorporated in 1835, under 
the laws of the Russian Empire, and was licensed and authorized in 1913, to transact 
the business of fire insurance in this state in compliance with the Insurance Law, after 
having made the statutory deposits required by section 27 for the protection of policy 
holders and creditors who might deal with its United States branch. The unearned 
premiums on business done by the corporation were also trusteed for the same 
purpose. In 1916 it was licensed to transact in addition the business of marine 
insurance. 

The government of the Russian Empire was succeeded by the Soviet régime, 
now the Union of Soviet Republics. In 1918-19, the Soviet régime proclaimed the 
business of insurance a state monopoly, and by decree of nationalization also expro- 
priated the assets cf all Russian insurance corporations, required their liquidation, 
and absolved them from obligations to creditors other than workmen and laborers. 
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The imperial government of Germany was succeeded by the republic of Germany, 
which, in July, 1922, entered into a treaty with the Soviet régime, which not. only 
recognized that régime as the de jure government of Russia, but released any rights 
of the German nation and its nationals otherwise existing under international law by 
reason of the said Soviet decrees. Thereafter in August, 1922, Hamburg Insurance 
Company, one Behre and others, all German nationals, commenced actions against 
Second Russian Insurance Company in the New York Supreme Court, upon claims 
alleged to have arisen prior to the Soviet decrees. These actions, more specifically, 
are as follows: (1) Hamburg Insurance Company, a German corporation, plaintiff ; 
an action at law instituted August 15, 1922, to recover moneys loaned of $125,000. 
(2) Ernest Behre et al., German nationals, comprising the copartnership of H. 
Mutzenbecher, Jr., a German firm, plaintiffs; an action in equity instituted Sep- 
tember 16, 1922, to recover commissions for acting as agent for United States business 
of said Second Russian Insurance Company. No one of the plaintiffs in these actions 
claims to be a United States creditor or policy holder of the insurance company. 
In each case the insurance company had duly appeared by its attorney, and filed its 
answer, and on February 11, 1925, the actions were pending trial. 

On or about February 11, 1925, the state superintendent of insurance of the state 
of New York applied to the Supreme Court to take over the property and assets 
of the Second Russian Insurance Company for the purposes of liquidation, and the 
final order of liquidation was entered May 22, 1925, which order was affirmed by this 
court (Matter of Second Russian Ins. Co., 215 App. Div. 796, 213 N. Y. S. 883) 
and by the Court of Appeals (243 N. Y. , 154 N. E. 590). The liquidation 
order restrained the further prosecution of actions against the company. 

On June 26, 1925, the respective plaintiffs in the Hamburg and Behre actions 
above set forth (said actions having in the interim been reached for trial) moved 
to modify the stay. This motion was denied October 9, 1925. A reargument resulted 
in the order appealed from, which provides: 

“* * * That the order entered in the office of the clerk of New York county 
on May 22, 1925, in the above-entitled proceeding, be and the same hereby is modified 
to the extent that the plaintiffs the Hamburg Insurance Company and Ernest Behre 
et al. shall be allowed to proceed with the trial of their actions against the Second 
Russian Insurance Company in the Supreme Court of New York County, in the same 
manner and to the same extent as if the order of May 22, 1925, in the above-entitled 
proceedings had not been made, except that, since the Second Russian Insurance 
Company may not defend said actions, and since it is the function of the super- 
intendent of insurance, in pursuance of his duties to conserve the assets of the Second 
Russian Insurance Company, under the provisions of section 63 of the Insurance Law, 
to defend the corporation against the aforesaid actions, that said superintendent of 
insurance be and he hereby is empowered, authorized, and directed to defend the afore- 
said actions in the place and stead of said corporation and to pay from the United 
States assets of the Second Russian Insurance Company in his possession all expenses 
in connection with the defense of the aforesaid actions.” 

I am of the opinion that this order is erroneous in principle and was improperly 
granted. It constitutes an unjustifiable interference with the procedure laid down 
for the liquidation of a delinquent insurance company in section 63 of the Insurance 
Law, which is exclusive in its operation and furnishes a compléte procedure for the 
protection of the rights of all the parties in interest in the case of such an insurance 
company. The order of liquidation was based upon allegations that the Second 
Russian Insurance Company was insolvent; that it was in such a condition that its 
further transaction of business would be hazardous to its policy holders, creditors, 
and the public; that its property had been sequestrated; that it had willfully violated 
its charter and the laws of this state; that it had been placed in the hands of a 
receiver; and that its United States branch was in a hazardous condition (243 N. Y. 
——, 154 N. E. 590, affirming 215 App. Div. 796, 213 N. Y. S. 883). The affirmance 
in the Court of Appeals was based on the provisions of subdivision 1(e) of section 63, 
which provides for liquidation by the superintendent of insurance if the corporation— 
“is found, after an examination, to be in such condition that its further transaction 
of business will be hazardous to its policy holders, or to its creditors, or to the 
public.” 

In the Matter of People by Stoddard (Matter of City Equitable Fire Ins. Co., 
Limited, of London, England), 207 App. Div. 249, 201 N. Y. S. 808, this court reversed 
an order granting leave to the assignee of a Canadian claimant to sue the foreign 
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company in liquidation under section 63, and issue an attachment against surplus 
assets held by the superintendent of insurance and remaining after the United States 
policy holders and creditors were paid in full. The Court of Appeals affirmed the 
order of this court. 238 N. Y. 147, 144 N. E. 484, followed in In re People by 
Stoddard (In re Norske Lloyd Ins. Co.), 242 N. Y. 148, 165, 151 N. E. 159. In so 
doing, it was pointed out that section 63 of the Insurance Law indicates the intent 
of the Legislature that, in taking possession of the property and conserving the 
assets of a delinquent insurance corporation (as Judge Andrews pointed out at page 156 
[144 N. E. 486]): 

“The superintendent is not, therefore, to take possession of the property solely 
for the benefit of creditors or policy holders in this state or in the United States 
but for the interest of all its policy holders, creditors and stockholders wherever they 
may be. ‘He is to liquidate the business here for that purpose. The section proceeds 
that if the court directs the superintendent to take possession of the property and 
conserve the assets of the corporation his rights and duties with reference to the 
corporation and its assets shall be those heretofore exercised by and imposed upon 
ancillary receivers of foreign corporations in this state. 

“So far as is appropriate the proceedings are made analagous to the liquidation 
of a domestic corporation. What is done in such a case is well understood. The 
superintendent collects the assets and after deducting expenses distributes them among 
policy holders, creditors and stockholders as their interests may appear, preserving 
equality among each class of claimants. In the case of a foreign corporation the 
liquidation may be but partial. The funds deposited with the superintendent are 
primarily for the benefit of its policy holders in the United States. Having realized 
on these funds, having taken possession of all the assets of the corporation within 
his reach, having satisfied the claims of such policy holders and of local creditors, 
what is he to do with the surplus? We think the statute implies the necessary answer. 
He is an ancillary receiver of a foreign corporation. The very word ‘ancillary’ means 
subordinate or auxiliary to the principal. Steele v. Conn. Genl. Life Ins. Co., 31 App. 
Div. 389 [52 N. Y. S. 373]. He is therefore ‘to assume administration in aid of the 
primary receiver.’ Low v. [R. P. K.] Pressed Metal Co., 91 Conn. 91 [99 A. 1, L. R. 
A. 1917D, 291]. If there remains a surplus in his hands after all proper charges and 
claims have been deducted this must be transferred to the receiver of the domicile. 
People v. Granite State Provident Ass’n, 161 N.-Y. 492 [55 N. E. 1053]; Irwin v. 
Granite State Provident Ass’n, 56 N. J. Eq. 244 [38 A. 680]; Southern Building & 
Loan Ass’n v. Miller [C. C. A.] 118 F. 369.” 

And Judge Andrews again said at page 157 (144 N. E. 486): 

“Not content with this statement, however, the Legislature gives a further indi- 
cation of its purpose. Primarily the superintendent takes possession of the assets 
for a specific object. But secondarily in the interest of the general policy holders, 
creditors and stockholders. He does not dissolve the corporation and distribute its 
assets. Necessarily that must be done in England. * * *” 

And again at page 157 (144 N. E. 487): 

“Here we have the attempt of a general creditor, with no equities affecting the funds 
in the hands of the superintendent, to secure a preference over other general creditors 
of the corporation. To permit it would not be to do equity. In England, as here, equality 
is equity with regard to insolvent estates. Sometimes the principle that the diligent 
are to be rewarded interferes with this general concept. But after the courts on the 
application of the superintendent have acted, then the Legislature intended that the 
rule of equality first as between local creditors and next among all others should 
prevail. We think that any surplus that may remain in the hands of the superinten- 
dent must be remitted to the English liquidator. So only can the assets be conserved 
for the benefit of its policy holders, creditors and stockholders. 

“Placing our decision as we do upon the construction of section 63 of the Insur- 
ance Law, we do not examine or decide the many other questions argued before us. 
We hold that under that section once the superintendent has taken possession of the 
assets of a foreign insurance corporation, no lien by attachment may be acquired 
upon these funds, and that when the trust confided to him has been fully administered 
any surplus remaining must be transmitted by him to the officer at the corporation’s 
domicile having general control of the winding up or dissolution of such corporation.” 

In Matter of People by Stoddard (In re Norske Lloyd Ins. Co.) 242 N. Y. 148, 
151 N. E. 159, one of the questions certified was: 

“1. Did the Supreme Court of the state of New York have jurisdiction in the 
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above-entitled proceeding to make the order appealed from authorizing, directing and 
permitting the New York liquidator to pay from the United States assets of the 
Norske Lloyd Insurance Company, Limited, the allowed and approved claims of 
claimants described in the order appealed from as claimants of the second class?” 

The “second class” of creditors therein referred to were citizens and residents 
of this country based upon policies issued by the company through foreign agencies. 
rt cig ae > = question in the negative, Chief Judge Hiscock, said at page 163 
( . $ 

“By these views in reference to the statute we are brought to the proposition, 
upon which respondents must rely for affirmance of so much of the order appealed 
from as provides for payment to the second class of policy holders, that there is some 
principle of equity, comity or public policy which authorizes the application of the 
funds in the hands of the superintendent to payment in full of local creditors before 
transmission of any surplus to the primary or domiciliary receiver. We know of 
no such principle which, under the circumstances of this case, is recognized by our 
courts. The present question is not one between a foreign receiver and local creditors 
who have acquired a specific lien by attachment or otherwise. It is a question of the 
duty of a conceded ancillary receiver who has come into possession of the insolvent’s 
property before any lien was acquired thereon by creditors. The word ‘ancillary’ 
defines a receiver who has been appointed in aid of and in subordination to a foreign 
receiver for the purpose of collecting and taking charge of the assets of the insolvent 
corporation in the jurisdiction where he is appointed. This conception of such a 
receiver indicates that he will act in aid of the primary receivership and not to the 
end of thwarting its purposes.” 

And the Chief Judge, referring to the case of In re City Equitable Fire Ins. Co., 
Limited, of London, England, supra, said at page 165 (151 N. E. 165) = 

“That case did not present the question which arises here between the foreign 
receiver and different classes of policy holders and, therefore, did not call for such a 
precise definition of the policy holders entitled to protection under sections 27 and 28 
of the Insurance Law as has been required here. But the opinion starting with the 
statement that the trust funds and securities held by the state superintendent of insur- 
ance were ‘for the purpose of paying all legal and valid claims of its (the insolvent 
corporation) policy holders in the United States as provided by sections 27 and 28 
of the Insurance Law’ then stated that the superintendent held the property not ‘solely 
for the benefit of creditors or policy holders in this state or in the United States 
but for the interest of all its policy holders, creditors and stockholders wherever they 
may be,’ and that, having satisfied the claims of policy holders from ‘the funds de- 
posited with the superintendent * * * for the benefit of its policy holders in the 
United States,’ thereby of course referring to the provisions of the Insurance Law 
already enumerated, it was his duty as ancillary receiver to transmit the surplus to 
the primary receiver. The entire opinion makes it clear that the surplus which it 
was thus held should be transmitted to the primary receiver was the surplus remain- 
ing after payment simply of policy holders as provided in sections 27 and 28 of 
the Insurance Law, excluding any other policy holders.” 

The respondents herein do not come within the description of policy holders 
under sections 27 and 28 of the Insurance Law., The cases cited are conclusive upon 
the proposition that, as to all claimants outside of those within the scope of those 
two sections, equality is equity, and that none should be permitted to have his claim 
preferred for payment either by attachment or judgment, but all should be left to 
be dealt with alike by the courts of the country of the creation of the corporation 
where its remaining assets must be distributed among its foreign creditors, policy 
holders, and stockholders, and to the appropriate representative of the corporation 
in which country the superintendent of insurance must remit the balance in his hands, 
after he has made the payments authorized by law in this state. 

Further, if the state superintendent of insurance has not the right to pass upon 
and pay claims such as those asserted by the respondents, the funds in his hands 
should not be subjected to the expense of defending them. In the prior appeal to this 
court from the order of liquidation, the petition of the superintendent of insurance 
set forth: 

“That nationals of Great Britain and Norway, claiming to hold claims against 
the Second Russian Insurance Company by virtue of the aforesaid agreements and 
treaties, have assigned claims to citizens of the United States solely and expressly 
for the purpose of endeavoring to collect debts arising out of transactions beeween 
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assignors and the Second Russian Insurance Company within the jurisdiction of said 
foreign countries and without the jurisdiction of the United States and concerning 
subject-matters within those countries and not located within the territory or juris- 
diction of the United States of America, thus, attempting, by actions in the courts 
of this country, to carry into effect and procure the benefits of said reinsurance 
treaties and the recognition of said Soviet government and securing therefrom prefer- 
ences over the nationals of other countries; that such actions are several in number 
and have been before the courts of this state several times and the expenses incurred 
by the United States branch in defending the same and expenses which will be 
incurred if the United States branch is allowed to continue in business, will impair 
the securities of United States policy holders and creditors to the extent of such 
expenses of litigation and otherwise.” 

The report of J. F. Collins, the examiner of the department, forming part of such 
motion papers shows: 

“Several of these actions have been before the courts of this state several times, 
and the expenses incurred by the United States branch in defending the same and the 
expenses which will be incurred if the United States branch is allowed to continue 
in business, will impair the securities of United States policy holders and creditors 
to the extent of such expense of litigation, and the United. States branch should not 
be subjected to the continued litigation which will result from these actions and those 
anticipated to come in the future, all to the detriment and injury of Unied States 
policy holders and creditors.” 

There is also a statement to the effect that, up to the time of the petition, the 
United States branch had incurred legal fees amounting to approximately $30,000 
in the pending actions by the British and foreign companies seeking to attach the 
United States assets. 

If the procedure authorized by this order is to be approved, there is no reason 
why every foreign national should not be authorized to proceed with his action against 
the corporation in the courts of this state, and to put the superintendent of insurance 
to the expense of defending the suits out of the trust funds in his hands, thus defeat- 
ing one of the purposes for which the liquidation was ordered, which was to enjoin 
the prosecution of all litigation against the company and have its affairs settled up 
with the least possible expense, and at the same time reviving the life of litigation 
whose existence had been one of the reasons for the forcing of the company into 
liquidation. 

I believe that the order appealed from is in direct conflict with the provisions of 
the Insurance Law, and violative both of its spirit and letter, and is in conflict as well 
with the decisions of the Court of Appeals hereinbefore cited. The order appealed 
from should therefore be reversed, with $10 costs and disbursements, and the motion 
denied, with $10 costs. 

Order reversed, with $10 costs and disbursements and motion to modify order 
of May 22, 1925, denied, with $10 costs. Order filed. All concur. 


STATE ex ret. THOMPSON et ux. v. OLSNESS, Com’r. or INsuRANCE. 
(No. 5168.) 
(Supreme Court of North Dakota. Dec. 15, 1926.) 
211 Northwestern Reporter 592 
(Syllabus by the Court.) 

1. MANDAMUS—STATE HAIL INSURANCE COMMISSIONER MAY 
NOT BE COMPELLED TO ADJUST CLAIMS NOT PRESENTED 
UNTIL AFTER MAKING INDEMNITY LEVY FOR PARTICULAR 
YEAR (LAWS 1921, c. 77, § 7, AND SECTIONS 6, 16, AS AMENDED 
BY LAWS 1923, c. 232). 

The duty of presenting claims for losses payable out of the state hail insurance 
fund devolves upon those sustaining losses, and, where claimants neglect to present 
claims until after the indemnity levy is made for a particular year (25th day of 
October, under Laws of 1923, c. 232, §6; Laws of 1921, c. 77, §7), the state hail 
insurance commissioner may not be compelled by mandamus to adjust such claims. 


(For other cases, see Mandamus, Dec. Dig. § 101.) 


2, INSURANCE—HAIL INDEMNITY FUND FOR ANY YEAR IS PRO- 
CEEDS OF LEVY, BASED ON LOSSES PREVIOUSLY REPORTED, 
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AND EXISTS PRIMARILY TO PAY SUCH LOSSES (LAWS 1921, c. 77, 

§7, AND SECTIONS 6, 16, AS AMENDED BY LAWS 1923, c. 232). 

The indemnity fund for any year consists of the proceeds of a levy, based upon 
losses previously reported to the insurance commissioner, and exists primarily for 
the payment of such reported losses. . 

(For other cases, see Insurance, Dec. Dig. § 13%.) 


3. INSURANCE—STATE HAIL INSURANCE SURPLUS FUND IS NOT 
INDEMNITY FUND, BUT REVOLVING FUND (LAWS 1921, c. 77, §6, 
AS AMENDED BY LAWS 1923, c. 232). 

The surplus fund, consisting of any surplus in the indemnity fund above the 
amount necessary to pay losses for a given year, plus the proceeds of the flat acre- 
age tax (Laws 1923, c. 232, §6), is not an indemnity fund but a revolving fund. 

(For other cases, see Insurance, Dec. Dig. 1314.) 


Appeal from District Court, Burleigh County; Fred Jansonius, Judge. 

Proceeding by the State, on the relation of Albert Thompson and wife, for 
mandamus to be directed to S. A. Olsness, State Commissioner of Insurance. From 
a judgment dismissing the proceedings, the relators appeal. Affirmed. 

Lemke & Weaver, of Fargo, for appellants. 

Geo. F. Shafer, Atty. Gen., and John Thorpe, Asst. Atty. Gen., for respondent. 

Birpzett, J. [1] This is an appeal from a judgment dismissing a mandamus 
proceeding brought to compel the adjustment of a hail loss. The vital facts are 
not in dispute and are as follows: The petitioners, husband and wife, in the year 
1924 were owners of 480 acres of agricultural land in Ramsey county. During the 
farming season of that year they cultivated and planted thereon 60 acres of ry4 
140 acres of wheat, 50 acres:of flax, and 100 acres of oats, barley, and speltz. Their 
land was listed by the assessor for hail insurance, as required by law. The peti- 
tioners desired that the land should be withdrawn from the protection of the state 
hail insurance fund, but each left it to the other to take the necessary steps to effect 
a. withdrawal, and it was not, in fact, withdrawn, though each thought or assumed 
that such was the case. In December they learned that a hail indemnity charge was 
spread against their land. They paid the same and immediately, on or about Decem- 
ber 24th, notified the hail insurance department that they had sustained 100 per cent. 
loss by hail on July 22d preceding, and requested an adjustment. The request was 
not complied with, and the present proceeding was brought. 

The contentions on behalf of the petitioners and appellants are that the action 
of the insurance commissioner, in refusing to authorize an adjustment, amounts to a 
forfeiture of the insurance; that the insurance contract, as embodied in the statute, 
should be liberally construed in favor of the insured to avoid such forfeiture; that 
the provisions of the act looking toward the limitation of the right to present a claim 
do not prescribe absolute limitations; that there are funds available for the payment, 
if adjustment be granted and the claim supported. On the other hand, respondent 
contends that, while the provisions of the act for notice within three days after loss is 
not an absolute limitation, the matter thereafter is, wholly or to a degree, within the 
discretion of the commissioner, and, that, after a further period has elapsed within 
which the indemnity levy to meet losses must be made, the discretion of the commis- 
sioner, exercised against the claimant, should not be disturbed, much less controlled, 
by mandamus; also, that, in any event, a claimant is excluded from the indemnity 
fund for any given year if his claim is not in the hands of the commissioner before 
the levy is made, since it cannot be paid from any other fund. 

It is clear that, under the terms of the hail insurance statutes, the crop of the 
claimants was insured at the time of its destruction, if it was destroyed. As the 
assessor had done his duty, it required affirmative action, which was not taken 7 
the claimants, to withdraw from the protection of the fund. The fact that bo 
claimants intended to withdraw is wholly unimportant, since their legal right to in- 
surance and their legal obligation for the indemnity charge is in no way affected 
by an unexecuted intention. While it appears that the commissioner of insurance has 
manifested a willingness to approve an application for the abatement or refund of 
the indemnity charge on the land of the claimants, it does not appear that there was 
any error in spreading it against their land or that it had been wrongfully collected, 
within section 25 of chapter 77 of the Laws of 1921 giving authority for abatement 
and refunds. o : 

Have the insured claimants (the plaintiffs) lost the benefit of the hail indemnity 
insurance by reason of their failure to notify the insurance commissioner of the loss? 
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That is the question to be considered on this appeal. Its solution obviously depends 
upon the terms oi the contract to be derived from the statutes governing the con- 
sequences of the failure of the insured to seasonably take the necessary steps to have 
his claim adjusted and paid. 

Section’16 of the act, as amended by chapter 232, Session Laws of 1923, provides: 

“Any person claiming a loss by hail under this act shall notify the commissioner 
of insurance by registered mail within three days thereafter. * * * If for any 
reason notice of loss is not given within three days of such damage, if adjustment is 
granted, the cost of adjustment may in the discretion of the hail insurance commis- 
sioner be charged against the claimant, or deducted from the indemnity allowed and 
shall accrue to the hail insurance fund and may be expended by the hail insurance 
department for operation and maintenance in addition to the sum provided in section 
3 of this act.” 

Section 7, chapter 77, Laws of 1921, provides: 

“The commissioner of insurance shall on or before the 25th day of October of 
each year ascertain the amount which is required for the total payment of all loss 
caused by hail to crops insured by the department and a sum sufficient to pay interest 
at the rate of 6 per cent. on all warrants issued from the lst day of December until 
called for payment by the state treasurer plus a sufficient sum to maintain and oper- 
ate the department for the succeeding year, and shall thereupon for the purpose of 
securing and paying the same levy an indemnity acreage tax sufficient to cover said 
amount on all cropped land insured (except hay and meadow land) not withdrawn 
from the operation of this act as hereinafter specified: Provided, that the total 
amount of said indemnity tax shall not exceed in any one year the sum of 50 cents 
per acre for $7 indemnity or 71 cents per acre for $10 indemnity. Provided, further, 
that if the sum collected by the maximum levy should be insufficient to pay all losses 
in any one year, the payment of losses shall be prorated. All moneys collected under 
the provisions of this section shall be paid into the state hail insurance fund.” 

Section 6 of the same act, as amended by chapter 232 of the Laws of 1923, also 
provides for a flat tax of 1 cent per acre per annum on tillable land for carrying out 
the provisions of this act and for creating a permanent surplus to be applied in paying 
losses more promptly, which surplus is to consist of the proceeds of the flat tax, 
plus any excess of collections for the indemnity fund over and above the losses, and 
it is provided that, when the surplus shall exceed $5,000,000, the excess shall be turned 
into the state hail insurance fund to pay losses of the next succeeding year. The 
provisions for adjusting a loss contemplate that the adjuster shall inspect the crops 
on which damage is claimed, from which it is argued that the adjustment must take 
place within a time when an inspection may be made. The provisions of the act, 
either quoted or abstracted above, are all the provisions which seem to bear upon 
the question in hand. It will be noted that they nowhere, in terms, limit the filing 
of claims. The only provision prescribing a definite time for notice (section 16) 
makes it the duty of the insured to notify the commissioner within three days,. but it 
further, by clear implication, does not make the failure to notify a condition defeating 
the insurance, for it provides for the payment of the expense of adjustment, in the 
discretion of the commissioner, in the event that notice is not given within the three 
days “if adjustment is granted.” The section which provides for the levying of the 
indemnity charge makes it the duty of the commissioner to ascertain the amount “on 
or before the 25th day of October.” This limitation is obviously fixed with a view 
to the certification of the levy for the convenience of those engaged in writing up the 
tax lists. While it clearly contemplates that all claims must be filed before the levy 
is made, it does not, in terms, limit the filing of claims to the 25th of October. 
This is nevertheless the outside date for determining the total losses in any year, 
and this amount can only be computed by the officer having before him the claims 
to be embraced therein. The duty of presenting the claims is clearly that of those 
sustaining losses. 

[2] While it is earnestly argued that a belated indemnity claim may be paid out 
of the permanent surplus fund, we are clearly of the opinion that, when the whole 
of the legislation governing state hail insurance is taken into consideration, it con- 
templates that the indemnity levy for each year will be in such amount as will pay 
the losses for that year, and that a loss, which, through the fault of the claimant, is 
nct taken into consideration in the making of the levy, is a loss for which no indem- 
nity is provided. In other words, we are of the opinion that, under the terms of the 
act, one does not have a claim against the indemnity fund if, through his fault, such 
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claim is not asserted within sufficient time to cause it to enter into the calculation 
antecedent to the levy. The fund may be only sufficient or insufficient to pay the 
losses of those who have been diligent. Whether or not a tardy claimant may assert 
rights against a surplus in the indemnity fund for a given year is not before us, and 
is, of course, not decided. 

[3] The surplus fund, as such, which is derived from the flat tax and the surplus 
remaining after the payment of indemnity claims for a given year, is not primarily 
an indemnity fund. While the Legislature has said that it shall be used for the 
purpose of carrying out the provisions of the act, it has also indicated the main 
purpose for which it was created. It is to be applied in paying losses more promptly. 
That is, it may be used to pay losses when adjustment is complete without waiting for 
the collection of the indemnity and must later be reimbursed from the indemnity fund 
when the taxes are collected. By indicating that the surplus in this fund above 
$5,000,000 shall be turned in to the insurance fund to pay losses of the next succeed- 
ing year, the Legislature has said, by clear implication, at least, that no part of that 
fund, much less while it shall be under $5,000,000, shall be used to pay indemnity 
losses ofa current or prior year. The evident purpose seems to be that this fund 
may be used as a revolving fund, but not as a primary indemnity fund. 

A proper regard for the manifest intention of the Legislature, gleaned from the 
various provisions of the statutes governing state hail insurance, requires a holding 
by this court that a claimant, who does not present his claim for indemnity within 
sufficient time to have it enter into the calculation of the indemnity for the current 
year, is not in a position to compel the administrative officers by mandamus to pro- 
ceed with the adjustment of his claim. While we have said that the claimants in 
this case have not proceeded on the theory that there was a surplus in the indemnity 
fund for the given year, and that we do not decide what the rights would be as 
against such a surplus, it is not to be implied that they would be entitled to assert 
their claim against a surplus. Obviously, however, it must appear that the legislation 
should be more specific than it is with respect to limitations upon the right of insured 
claimants to present their claims, with respect to the effect of delay, and the degree 
of dependence upon the discretion of the commissioner, if notice be not given within 
three days. 

For the reasons indicated, the judgment must be affirmed. 

Christianson, C. J., and Nuessle, Burr, and Burke, JJ., concur. 


COLEMAN & CO. v. COX. (No. 7650.) 
(Court of Civil Appeals of Texas. San Antonio. Dec. 15, 1926. Rehearing Denied 
Jan. 19, 1927.) 
289 Southwestern Reporter 1026 
INSURANCE—THAT LICENSE TO SECURE INSURANCE EXPIRED 

BEFORE EXPIRATION OF POLICY HELD NO DEFENSE IN 

BROKER’S ACTION FOR COMMISSION. 

In action by broker to recover commission for procuring insurance policy, where 
broker had secured insurance while license was in full force, fact that license expired 
before expiration date of policy held no defense to payment of commission. 

(For other cases, see Insurance, Dec. Dig. § 84[5].) 

Appeal from Bexar County Court for Civil Cases; McCollom Burnett, Judge. 

Suit by F. E. Cox against Coleman & Co., in which the defendant filed a cross- 
action. Judgment for plaintiff, and defendant appeals. Affirmed. 

Barrett & Barrett, of San Antonio, for appellant. 

Nelson Lytle, of San Antonio, for appellee. 

Cozss, J. Appellee sued appellant in the county court of Bexar county to recover 
commission or compensation under a contract or subagency agreement with appellant 
for the solicitation and procurement of a certain workmen’s compensation insurance 
policy from Walsh & Burney, contractors, for the period from September 5, 1923, 
to September 5, 1924, being policy No. U. C. 018108 of the Southern Surety Company. 
The compensation claimed by appellee was 12% per cent. of $3,339.82, or. $417.47. 

In addition to general exceptions to the pleadings, which the court overruled, 
appellant denied that appellee procured the insurance for the time stated, but that 
the same was a renewal policy which was renewed without the assistance of appellee. 
And appellant alleged that the consideration of the agency failed because the appellee 
did not devote his time, as he agreed, to the business, and failed to remit premiums 
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collected during the year from September 5, 1922, to September 5, 1923, and failed 
to make certain reports concerning Walsh & Burney’s payrolls, which were necessary 
to calculate premiums due thereon. 

Appellant also pleaded, by way of, cross-action, that appellee had collected $99.80 
on the premiums on the policy, not accounted for, and prayed judgment therefor. 

The case was tried without a jury, and, after deducting the aforesaid $99.80, 
judgment was entered in favor of appellee for $352.28. 

The first and second assignments questioning the sufficiency of the pleading are 
overruled as without merit. 

We overrule appellant’s first proposition. We think the judgment of the court is 
supported by the testimony that appellee was the procuring cause of the issuance of 
the compensation insurance policy in question, and therefore, under the contract be- 
tween the parties, entitled to the commission. We think the ruling of the court on 
this issue is fairly supported by the testimony. 

We overrule the second proposition of appellant that appellee was not entitled 
to the compensation because it was a renewal policy. The finding of the court is 
sustained by the evidence. It is shown that appellee solicited and procured this policy 
from Mr. R. L. Burney of the firm, and it was the only policy handled by them for 
that firm. The evidence sufficiently supports the finding of the court. 


We overrule the third proposition that, because the license of appellee had ex- 
pired, he was not entitled to the commission. Because the license expired before the 
expiration date of the policy affords no just ground to deprive him of the commission 
previously earned. Having secured the insurance while the license was in full force 
and effect, he had performed his contract, and he was certainly entitled to the fruits 
of his labor. American Surety Co. v. Sheerin (Tex. Civ. App.) 203 S. W. 1120. 

We overrule the fourth proposition. The contract between the parties of Sep- 
tember 1, 1922, does not require an insurance department to be separately kept by 
appellee. At any rate, the appellee performed his duty to the extent, at least, of 
procuring the insurance, for which he became entitled to his compensation. 

Finding no reversible error assigned, the judgment is affirmed. 





Life] Peet v. Peoria Life Ins. Co. 


LIFE 


nals PEET v. PEORIA LIFE INS. CO. (No. 788.) 
(District Court, S. D. Texas, at Houston. December 28, 1926.) 
16 Federal Reporter (2d) 928. 


INSURANCE—FACTS AS TO ACCEPTANCE HELD NOT TO CREATE 
CONTRACT OF LIFE INSURANCE IN:ACCORDANCE WITH AP- 
PLICATION. 

_Where a life policy was not issued in accordance with the application, but 

a different contract was delivered to the applicant, who retained the same, paying 

annual premiums thereafter, but without any express acceptance, a court cannot 

construe the facts as creating a contract in accordance with the application, but 
it must be held that applicant accepted the substituted contract, or that the minds 
of the parties did not meet in any contract. 


(For oher cases, see Insurance Dig. § 136[5].) 


At law. Action by Mrs. Constantia Peet against the Peoria Life Insurance 
Company. Judgment for defendant. 

, wae J. Dannenbaum and Richard T. Fleming, both of Houston, Tex., for 
plaintiff. 

Fred R. Switzer, of Houston, Tex., for defendant. 

HutcHeEson, District Judge. The facts of this case are that on June 21, 1923, 
George N. Peet signed an application to the Peoria Life Insurance Company 
for insurance on his life in the sum of $9,500, payable in the event of his death 
to his widow, plaintiff herein. The application was on a printed form furnished 
by the insurance company, and was headed “Part I of Application for Insur- 
ance.” It applies for insurance in the sum of $7,000 with a special request for an addi- 
tional $2,500. It provides for the payment of premiums annually. The plan of insur- 
ance applied for is ordinary life, W. P. Subdivision 12 of the application reads: 
“Make policy payable in the event of my death to Constantia Peet, wife. If proceeds 
of the policy are to be paid in installments, or held in trust, full instructions covering 
such settlement should accompany application.” No such instructions accompanied 
the application. 


At the bottom of the application, just above applicant’s signature, appears this 
clause: “I agree, in case the company, according to its rules, should issue a policy 
different from that applied for above, or in case 2f apparent omissions or errors 
found by the company in this application, the company is hereby authorized to amend 
this application by recording the change in the space provided ‘For Home Indorse- 
ment Only,’ and that my acceptance of any policy issued on this application shall con- 
stitute a ratification by me of such changes or amendments.” 

Following the making of this application by George N. Peet, he received, whether 
by mail or agent’s delivery is not disclosed by the evidence, three documents. Accom- 
panying the documents is a copy of the application above referred to. Such accom- 
panying copy of the application contains no notation whatever under the subheading 
“For Home Indorsement Only”; but each of the three documents contains, at the 
top of the page, the words “Twenty Payment Annuity Bonds Annual Dividend.” The 
documents provide that, if Peet makes certain annual payments for a period of 20 
years, he will then be paid a fixed sum by the insurance company, or a stipulated an- 
nuity for the balance of his life, or, if he dies before the end of the 20-year period, 
his beneficiary will receive the return of the total annual payments made, plus accumu- 
lated dividends. 

Peet died on August 22, 1925, having made three annual payments to the com- 
pany. There is no evidence that he did or did not read the documents, or that they 
were explained to him. They were found after his death among papers in a bank 
vault. There is evidence as to statements made by him to his partner and other 
persons about having acquired $9,500 additional life insurance. There was evidence 
that he had applied for insurance in another company, and had been declined on the 
ground of his not being a standard risk, and that he then went to the Peoria Life In- 
surance Company and made the application above set out. , 

While there are in plaintiff's petition allegations of fraud and mistake, there is 
no prayer for a reformation of the contract; plaintiff's suit being pitched upon the 
legal theory that a contract resulted from the application and the acceptance by the 
company of the offer contained in the application, which she says the law will im- 
ply from the facts in evidence. Plaintiff asserts that the annuity bonds delivered by 
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the company to Peet cannot have the effect either of an acceptance of Peet’s propo- 
sition, or of a counter offer closed by Peet’s acceptance of the documents, but that, the 
evidence being silent as to any express rejection of Peet’s offer, its acceptance must 
be eee. and the company held as though the policies applied for had been actually 
issued. 

The defendant replies that, on the contrary, plaintiff finds herself under these 
facts in a dilemma, on either horn of which she must inevitably be tossed; that the 
case must be treated either as one in which the minds of the parties never met, if Peet 
did not accept the bonds, since plainly the company did not accept the offer in his 
application, or as one in which the minds of the parties have met by the tender of 
the annuity bonds as a new offer and the acceptance of them by plaintiff's decedent, 
thus closing the contract; that it is not possible for the court to construct acontract 
for life insurance out of the facts of this case; that in law it must be presumed, from 
the fact of the delivery of the documents and the payment of the annual premiums, 
that Peet had accepted them and become bound by their terms, but that, if this is 
not so, certainly the most that plaintiff could claim would be that no contract at all 
existed, because of mutual mistake; that in either event plaintiff would be entitled 
to only what defendant was offering, the return of the money paid with interest. 

Plaintiff's point that the facts make a contract for life insurance is an interesting 
one, but I cannot give my assent to it. There is no evidence whatever of fraud or 
overreaching ; none of mutual mistake. At best for plaintiff there would be only a 
unilateral mistake on the part of Peet. But was there a mistake at all? The docu- 
ments which were sent to Peet were plainly indorsed, and upon the most casual read- 
ing gave the plainest evidence that they were not the kind of: policy that Peet had 
applied for. In addition, the amount of the premium actually demanded of and paid 
by him was different from that which in his application he had offered to pay, and 
this difference, though small, was sufficient to call to the attention of any ordinary 
person that some change had been made, and to lead inevitably to the discovery of the 
change. 

If, however, I should surmount the fact difficulties in the way of plaintiff’s case, 
and should find mutual mistake, or even fraud, this would be warrant, not for con- 
structing a contract of life insurance without any evidence that the company had ever 
agreed to issue one, but only for giving relief against the existing contract by a decree 
of rescission which would give plaintiff no more than defendant now tenders. 


The cases cited by plaintiff are in no particular like the case at bar. All of these 
cases, except the Brannon case, were cases of executed policies which were sought 
to be forfeited for breach of some condition. The rationale of these decisions is well 
stated in McMaster v. Life Ins. Co., 183 U. S. 27, 22 S. Ct. 10, 46 L. Ed. 64: “We 
are dealing purely with the question of forfeiture and the rule is that if policies of 
insurance contain inconsistent provisions or are so framed as to be fairly open to 
construction, that view should be adopted, if possible, which will sustain, rather than 
forfeit, the contract.” 

In the Brannon Case, 99 Tex. 391, 89 S. W. 1057, 2 L. R. A. (N. S.) 548, 13 Ann. 
Cas. 1020, the Supreme Court, in answering certified questions, declared that under 
our general system it is competent for a court in the same case, by a single judg- 
ment, to assume the equitable relief as already accomplished, and to render a simple 
common-law judgment embracing the final relief. This is merely a holding that 
by a single judgment in the state court reformation can be effected, and relief granted 
on the reformed contract, without the necessity of a separate equitable proceeding. 

The opinion there assumed that a contract had actually been made, which by 
mutual mistake had not been correctly written down. Here the evidence wholly fails 
to show that any such contract as plaintiff claims was ever arrived at, for it would not 
do to construct a contract merely out of an offer not in any manner assented to by the 
offeror. The principles controlling the case are expressed in Mutual Life Ins. Co. v. 
Young, 23 Wall. 85, 23 L. Ed. 152; Travelers’ Ins. Co. v. Henderson (C. C. A.) 69 
F. 762: Snell v. Atlantic Fire & Marine Ins. Co., 98 U. S. 85, 25 L. Ed. 52. 

On the whole case, I am of the opinion that plaintiff cannot recover. 
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INTERNATIONAL LIFE INS. CO. v. CARROLL, et av. (No. 4648.) 
(Circuit Court of Appeals, Sixth Circuit. January 12, 1927.) 
17 Federal Reporter (2d) 42. ’ 

1. INSURANCE—JOINT AND SEVERAL OBLIGORS FINANCIALLY UN- 

Sy ie PAY HAVE “INSURABLE INTEREST” IN EACH OTHER'S 

Persons jointly and severally bound on obligations which they are financially un- 
able to pay have an “insurable interest” in the lives of each other. 

(For other cases, see Insurance, Dec. Dig. § 116[{1].) 
2. INSURANCE—INSURER’S DEFENSE OF SUICIDE HELD NOT 

ESTABLISHED. 

Evidence held insufficient to establish defense of suicide of a person killed in an 
automobile wreck. 


(For other cases, see Insurance, Dec. Dig. § 665[6].) 


3. INSURANCE—AS RESPECTS INSURANCE LEGAL PRESUMPTIONS 
ARISING FROM FACT OF DEATH ARE AGAINST  SELF- 
DESTRUCTION. 

As respects life insurance, the presumptions of law arising from the fact of death 
are against self-destruction. 
(For other cases, see Insurance, Dec. Dig. § 646[7].) 


4. INSURANCE—PARTY RELYING ‘ON SUICIDE AS DEFENSE HAS 
BURDEN OF PROVING IT BY PREPONDERANCE OF EVIDENCE. 
The law places on him who relies on self-destruction the burden of showing it by 

a preponderance of the evidence, and this is not sustained by proof of motive, with 

circumstances probably indicating suicide, if there is equal probability that the death 

was accidental. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


5. INSURANCE—SUICIDE WILL NOT BE INFERRED FROM CIRCUM- 
STANCES, UNLESS THAT IS THE MORE REASONABLE VIEW. 
Defendant, alleging suicide as defense, must fail, where the issue is left to in- 

ference, unless the more reasonable view is that the act was suicidal. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


Appeal from the District Court of the United States for the Western District of 
Tennessee; Harry B. Anderson, Judge. 

Suit in equity by the International Life Insurance Company against Thomas B. 
Carroll and others. Decree for defendants, and complainant appeals. Affirmed. 

John M. Atkinson, of St. Louis, Mo. (W. Thomas Coleman, of Morristown, 
Tenn., on the brief), for appellant. 

C. G. Bond and C. W. Hewgley, both of Jackson, Tenn. (Bond & Bond, Murray 
& Murray, S. J. Everett, Hu C. Anderson, L. L. Fonville, T. W. Pope, R. R. Sneed, 
and Pearson & Hewgley, all of Jackson, Tenn., on the brief), for appellees. 

Before Denison and Moorman, Circuit Judges, and Gore, District Judge. 

Moorman, Circuit Judge. On November 4, 1924, appellant issued a joint policy 
of insurance upon the lives of Thomas B. Carroll, James L. Lamping, and John W. 
Ross, payable to the survivor or survivors. Ten months later it filed this suit to 
cancel the policy, alleging fraudulent representation in procuring it, lack of insurable 
interest of any one of the policy holders in the life of either of the others, and the 
suicide of Ross, terminating the policy under its express terms and fixing the liability 
thereunder at a sum equal to the first year’s premium. 

{1] The first two grounds relate to the insurable interest of the policy holders. 
If there was no such interest, the policy must be canceled, not only for that reason, 
but also because of the fraudulent representations that were made in procuring it. 
The facts as to these questions are not in dispute. They appear in the application for 
the policy and in a stipulation showing that the three were jointly and severally bound 
on sundry obligations which they had incurred in joint real estate ventures. Each 
was bound to pay the full amount of these obligations upon the default of his co- 
obligors. No one of them was financially able to pay his part, but presumably—noth- 
ing to the contrary appears in the record—each of them hoped to do so, and even to 
recoup his fortune, if he lived. They were therefore mutually and beneficially inter- 
ested in the continuation of the lives of each other. This interst, we think, was in- 
surable. Connecticut Mutual Life Insurance Co. v. Schaefer, 94 U. S. 457, 24 L. Ed. 
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251; United States v. Hardware Co., 265 U. S. 189, 44 S. Ct. 546, 68 L. Ed. 970. We 
also find, as did the court below, that there was no intent to defraud the company 
When the policy was taken out, and no misrepresentation by any of the policy holders 
of their joint or several interests. 

[2] The third contention depends on the cause of Ross’ death. If he committed 
suicide, the liability under the policy was an amount equal to the first premium, which 
amount appellant offered to pay into the registry of the court. The facts are as fol- 
lows: He started alone in an automobile about 7:30 on the morning of July 9th to 
his kennels, several miles from Jackson. Four or five miles from the city the road 
crossed a ditch, over which there was a steel bridge that had been used for more 
than a year. He was seen at least twice en route, was driving slowly when seen, 
and was apparently too preoccupied to notice those whom he passed. He was familiar 
with the road. The ditch was 6 feet deep, with 2 or 3 feet of water in it. Shortly 
after 8 o'clock his car was found in the ditch, turned upside down, and he was beneath 
it dead. The tracks of the car indicated that about 60 feet from the bridge it had 
turned off the road to the right, proceeding straight to the ditch. The ground over 
which it ran after leaving the road sloped to the right. The foot brakes on the car 
were poor. When it was taken from the ditch, one door was open and the engine 
was in intermediate speed. 

- Ross was the United States Judge for the Western District of Tennessee. He 
was 45 years of age, left a wife and five children, was hopelessly in debt, and had 
nothing except a few hundred dollars in bank and a modest home, for which he had 
not paid. He and Carroll, who was the cashier of the People’s Savings. Bank of 
Jackson, Tenn., and Lamping had engaged extensively in real estate speculations, and 
had lost heavily. Their obligations were pressing. The bank became involved, and 
a committee of its stockholders ,learning of its condition, called on Ross and demanded 
payment of his overdue indebtedness. He was unable to pay, and told them that, 
while he was legally bound on all the paper they held against him, he had received 
nothing for a large part of it, and that Carroll had not only caused him to lose all 
that he had, but had irretrievably involved him in debt. The bank failed June Sth, 
and it was charged that he and Carrol! had wrecked it. The newspapers of Jackson 
and Memphis demanded that he clear himself of the imputation or resign from office. 
The Bar Association of Memphis requested him to remain off the bench until it could 
investigate the charges against him. He thought of resigning from office, but decided 
not to do so while the charges were pending. Insistent demands were made for a 
grand jury investigation. It came, and resulted in three indictments, returned July 
8th, in one of which, to his surprise, he was charged with forging the name of Kirk- 
patrick, the keeper of his kennels. He surrendered, and gave bond in the sum of 
$25,000. To friends he said he was unjustly accused; that he was prepared to fight 
and would be vindicated. He had prepared a statement to submit to the Bar Associa- 
tion. It did not refer to the charge of forgery. On the afternoon of the 8th he was 
engaged in reforming it to meet that charge. The following morning his death 
occurred. 

Appellant claims that there was strong motive for self-destruction. As indicating 
that it was carried out, counsel refer to the making of a new will by the deceased 
after the bank’s failure, his familiarity with the road over which he was traveling, 
the moderate rate of speed at which he was driving when seen, the last time when 
400 yards from the bridge, the good condition of the steering gear when the car was 
taken from the ditch, and the tracks leading to the ditch, which they say show that 
the brakes were not applied and the steering wheel was held firmly. Appellees rely 
on proofs tending to show that the car brakes were bad, the steering gear defective, 
and it was possible that the car was deflected to the right by a hole in the road. They 
further say, and the photographs we think support them, that the chances were that 
the driver of a car, in passing over the embankment, would not be killed or fatally 
injured, and hence, if Ross wanted to kill himself, it is not likely that he would have 
taken so uncertain a method of attempting it. They also point to the fact that he 
repeatedly asserted his innocence of any wrongdoing, had prepared a statement tor 
the Bar Association, and had expressed a purpose, compatible with his nature, of 
fighting the charges. They advance three theories : That he was driving rapidly, 
his car struck the hole in the road, was thrown to the right, and, the brakes being 
defective, he was not able to stop it before it passed over the embankment ; the steer- 
ing wheel was defective, became locked, and, as the brakes did not work, that caused 
the accident: he was so absorbed in his troubles that, without looking, he drove into 
the ditch where the old bridge had been. 





Life] New York Life Ins. Co. v. Bidoggia 757 


[3-5] We do not state the evidence in detail. No one saw the deceased and no 
one knows his thoughts. Without motive one would hardly suspect intentional self- 
destruction. Automobile accidents are common; they are often the result of abstrac- 
tion. Having motive, still no one can say whether the act was intentional or acci- 
dental. The presumptions of law arising trom the fact of death are against self- 
destruction, for human experience shows: that it is rare, even among the unhappy. 
Insurance Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308. It may be 
that the burden resting on one who seeks the cancellation of a contract is not increased 
by the legal presumption against the thing that is alleged as a ground for the relief. 
But certainly the law places upon him who relies upon self-destruction the burden 
of showing it by a preponderance of the evidence. This is not sustained by proof of 
motive, with circumstances probably indicating suicide if there is equal probability that 
the death was accidental. The proofs here leave the issue to inference, and, unless 
the more reasonable view is that the act was suicidal, the plaintiff must fail. Mac- 
cabees v. King (6 C. C. A.) 142 F. 678, was decided on its own facts, as were Insur- 
ance Co. v. Bradshaw (C. C. A.) 2 F. (2d) 457, and Davis v. Insurance Co. (C. C 
A.) 12 F. (2d) 248, and the other cases cited by appellant. Many of them deal 
with death by shooting, a not unusual method of suicide, and one in which the actu- 
ating case is not easily concealed, or so likely to be within the range of accident. 
The circumstances here are not inconsistent with either cause. The lower court found 
that it was not suicide. We cannot say it was. 

Judgment affirmed. 


NEW YORK LIFE INS. CO. v. BIDOGGIA ET AI. 
(District Court, D. Idaho, N. D. July 28, 1926.) 
No. 941. 

17 Federal Reporter (2d) 112. 

1. HUSBAND AND WIFE—HUSBAND PAYING PREMIUMS, HELD TO 
HAVE NO INTEREST IN LIFE POLICY TAKEN BY HIS WIFE BE- 
FORE MARRIAGE IN FAVOR OF HER PARENTS; PREMIUMS BE- 
ING PRESUMED GIFTS TO WIFE. 

That a husband paid premiums on a life insurance policy taken by his wife before 
marriage in favor of her parents gives him nc right to the proceeds of the policy, the 
payments being presumptively a gift to the wite. 

(For other cases, see Husband and wife, Dec. Dig. § 4914[7].) 

2. INSURANCE—ON DEATH OF INSURED, RIGHTS OF BENEFICIARY 
BECOME ABSOLUTE. 

On the death of an insured, the contingent right of the beneficiaries named in a 
:ife policy becomes absolute. 

(For other cases, see Insurance, Dec. Dig. § 585[1].) 


In Equity. Interpleader suit by the New York Life Insurance Company against 
Martin Bidoggia, Maria A. Bidoggia, and Frank P. Eynon. Judgment for Martin and 
Maria A. Bidoggia. See, also, 15 F. (2d) 126. 

J. H. Forney, of Moscow, Idaho, and T. F. Cook, for plaintiff, 

Mathonihah Thomas, of Long Beach, Cal., for defendant Eynon. 

Ezra R. Whitla, of Coeur d’Alene, Idaho, -for defendants Bidoggia. 

DretricH, District Judge. This is an action in interpleader, brought by the New 

York Life Insurance Company, under the provisions of the Act of February 22, 1917, 
as amended February 25, 1925 (43 Stat. 976; 1925 Supp. Feb. Stat. p. 98 {Comp. St. 
§§ 991-a-991c]), against Frank P. Eynon, the surviving husband, and Martin Bidoggia 
ond Maria A. Bidoggia, the surviving parents, of Anna L. Eynon (formerly Anna L. 
Bidoggia), deceased, to have adjudicated the conflicting claims of defendants to the 
proceeds of a life insurance policy for $1,000 issued by plaintiff. 

[1] The policy became effective on the 2d day of January, 1920, and was issued 
to Anna L. Bidoggia, the insured, who was then an unmarried woman, in favor of 
Maria A. and Martin Bidoggia, her parents, who are named in the policy as bene- 
ficiaries. Subsequently the insured married defendant Eynon, and thereafter, on the 
28th of June, 1925, she died intestate, in the state of California. Having possession 
of the policy, the beneficiaries made due proofs of death; but, because of an adverse 
claim asserted by Eynon, the company declined to pay them, and they brought suit 
in one of the state courts, in Idaho, where they reside. Whereupon the company insti- 
tuted this proceeding for its protection against the conflicting claims. Both Eynon 
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and the Bidoggias appeared and filed answers, traversing some of the averments of 
the complaint, and affirmatively pleading opposing claims to the $1,000. Plaintiff has 
no interest, other than to be protected against double payment. The Bidoggias move 
for judgment on the pleadings. 

Such right, if any, as Eynon has, is predicated upon the alleged fact that after 
he married the insured he paid the premiums upon the policy as they accrued. The 
allegation is denied by the Bidoggias, but for the purposes of the motion it must be 
assumed to be true. At law Eynon has no standing ; the policy does not run to him, 
nor was it made for his benefit. In equity, his position would seem to be little less 
than shocking. An unmarried daughter, presumably out of affection for her parents 
and for their protection, takes out a life insurance policy, naming them as sole bene- 
ficiaries. She delivers the policy to them, and at first she herself, and thereafter 
through her husband, she pays the accruing premiums. She makes no change in the 
beneficiaries, and.dies presumably in the belief that her purpose will be. carried out, 
and her parents will get the protection she provided for them. Her husband then 
seeks to defeat her wishes and appropriate the money to his own use. The only 
case put forward in support of such a proposition is New York Life Insurance Co. v. 
Bank of Italy, 60 Cal. App. 602, 214 P. 61, and under the facts it is not in point. If 
citations to the contrary were necessary, reference could be made to Succession of 
Verneuille, 45 So. 520; Succession of Adonis Le Blane, 142 La. 27, 76 So. 223, L. R. 
A. 1917F, page 1137; Martin v. McAllister, 94 Tex. 567, 63 S. W. 624, 56 L. R. A. 
585; Voss v. Conn. Life Ins. Co., 119 Mich. 161, 77 N. W. 697, 44 L. R. A. 689. 

{2] When the policy was taken out the insured was a single woman; it became 
her separate property, and continued to have that status after her marriage.. Of what 
materiality is it that Eynon paid premiums He knew that the policy belonged to his 
wife, and knew that it was payable to her father and mother. Whether he used his 
separate funds, or community funds, he had the power to make a gift to his wife of 
either, and with her consent to make a like gift to her parents. If, under the cir- 
cumstances, he so paid the premiums, he must be presumed to have intended the pay- 
ment to be a gift. And besides, upon the death of the insured, no other beneficiaries 
having been named, the contingent right of the parents became vested and absolute. 
The insurance company was then bound to pay in accordance with the terms of its 
contract. 

Judgment for the Bidoggias. Their counsel will prepare the form. 


PITTMAN et al. v. LAMAR LIFE INS. CO. 
(Circuit Court of Appeals, Fifth Circuit. February 15, 1927.) 
No. 4891 


oO. ; 
17 Federal Reporter (2d) 370. 
INSURANCE—ASSURED, STRUCK BY PROPELLER AFTER COMPLET- 

ING FLIGHT. HELD KILLED WHILE PARTICIPATING IN “AERO- 

NAUTIC ACTIVITY,” WITHIN CLAUSE OF LIFE POLICY LIMITING 

LIABILITY TO PREMIUMS PAID. 

Assured, killed when struck by airplane propeller blade as he.was leaving ship 
after completing fight, held to have met his death while participating in an “aero- 
nautic activity.” within the meaning of provision of policy limiting insurer’s liability to 
premiums paid. 

(For other cases, see Insurance, Dec. Dig. § 350.) 

In error to the District Court of the United States for the Northern District of 
Texas; William H. Atwell, Judge. 

Action by Clara M. Pittman and others against the Lamar Life Insurance Com- 
pany. Judgment for defendant, and plaintiffs bring error. Affirmed. 

M. N. Chrestman, of Dallas, Tex. (Burgess, Burgess, Chrestman & Brundidge, 
M. N. Chrestman, and L. E. Elliott, all of Dallas, Tex., on the brief), for plaintiffs 
in error. 

W. Calvin Wells, of Jackson, Miss., Dexter Hamilton, of Dallas, Tex., and J. 
Morgan Stevens, of Jackson, Miss. (Cockrell, McBride, O’Donnell & Hamilton, of 
Dallas, Tex., and Wells, Stevens & Jones, of Jackson, Miss., on the brief), for 
defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Wa tkrr, Circuit Judge. This was an action by the beneficiary naméd in an in- 
surance policy, issued September 8, 1925, on the life of William M. Pittman, to re- 
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cover the amount payable in the event of his death, which occurred on February 28, 
1926. The policy contained the following provision: 

“If the insured shall die within two years from date of issue of this policy, while 
participating or as a result of participation in any submarine or aeronautic expedition 
or activity, either as a passenger or otherwise, the liability of the company under 
this policy shall be limited to the cash premiums paid hereon and no more.” 

The insurer’s answer set up that the death of the insured resulted directly from 
his participation in an aeronautic activity, and the amount of the first and only pre- 
mium paid was duly tendered before and when the suit was brought. The court 
directed a verdict in favor of the insurer. The testimony as to the circumstances of 
the death of the insured was to the following effect: 

J. W- Bailey and the insured owned in partnership an airplane, which, when not 
in use, was kept in a hangar at Love Field, near Dallas. After Bailey and the assured 
had been together in a flight in their ship, Bailey operating it, when the latter brought 
the ship down and taxied it to a point not far from the hangar, upon discovering that 
he could not cut the motor off because of a missing pin, he got out and told the 
insured that he would go and get a dollie to put under the ship and taxi to the hangar. 
After Bailey left for the purpose stated, the insured got out of the cockpit on the 
left side and walked towards the left wing of the ship, looking at the ship as he 
walked slowly, and, very soon after he. was seen near the end of that wing, he was 
struck by the tip on the end of the propeller and killed. The insured’s automobile was 
“somewhat between the ship and said hangar,” and the insured, after walking to near 
the end of the left wing of the ship, would have had to pass in front of the ship to 
get to his automobile. ‘ 

Under the above-quoted provision of the policy, the insurer was not subject to 
the liability asserted, if the death of the insured occurred while he was participating 
in either an aeronautic expedition or in any aeronautic activity. The language used 
requires the conclusion that, though the trip or aeronautic expedition in which the 
insured had been taking part ended prior to his death, the insurer’s liability was 
limited to the cash premium paid, if the insured’s death occurred while he was par- 
ticipating in an aeronautic activity. The term “aeronautic activity” is broad enough 
to cover what is ordinarily incident to an airplane trip. The aeronautic activities of 
one who takes such a trip do not begin or end with the actual flight, but include his 
presence or movements in or near to the machine incidental to beginning or concluding 
the trip. The quoted provision shows that the insurer did not consent to insure against 
the hazards incidental to an airplane trip. The insured incurred those hazards, and 
his death resulted from his remaining exposed to one of them. We are of opinion 
that his presence at the place where he was killed was so immediately connected with 
and incidental to the airplane trip he took as to require the conclusion that his death 
occurred while he was participating in an aeronautic activity. It follows that the 
above-mentioned ruling was not erroneous. 

The judgment is affirmed. 


SPRIGGS v. AMERICAN INS. UNION. 
(No. 174.) 
(Supreme Court of Arkansas. Feb. 7, 1927.) 
290 Southwestern Reporter 587. 

1. INSURANCE—BENEFICIARY HELD ENTITLED ON DEATH OF IN- 
SURED TO RECOVER ONLY AMOUNT SPECIFIED IN CONTRACT 
WHICH CONSOLIDATED ORIGINAL INSURER WITH DEFENDANT 
AND WAS ACCEPTED BY INSURED, AND NOT AMOUNT STIPU- 
LATED IN BENEFIT CERTIFICATE. 

Beneficiary under certificate of fraternal benefit association held entitled on death 
ot insured to recover only the amount of one assessment against the roll of which 
insured was a: member, less the actual expense of collecting the assessment as pro- 
vided in contract wich consolidated original insurer with defendant and was accepted 
by insured, and not entitled to recover the greater amount stipulated in the certificate 

(For other cases, see Insurance, Dec. Dig. § 705.) 

Appeal from Circuit Court, Crawford County; James Cochran, Judge. 

Suit by Mary Spriggs against the American Insurance Union. From the judg- 
ment, plaintiff appeals. Affirmed. 

Appellant, the beneficiary, upon the death of her husband, the assured, brought 
suit for $987.50, with interest, claimed to be due on a policy or benefit certificate 
issued to him (J. D. Spriggs) by the Home Protective Association, a fraternal benefit 
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association, dated June 3, 1918, which society or association. was later, on the Ist day 
of November, 1918, merged with the appellee company, which sent a copy of the 
merger contract and agreement to the member, J. D. Spriggs, to be attached to and 
become a part of his certificate of membership or contract for insurance. 

In the merger contract it is agreed that in consideration of the holder of the 
certificate making payments as provided by the constitution, by-laws, rules and regula- 
tions of the American Insurance Union, that it will pay “the benefits provided for the 
association hereby consolidated as provided for under the by-laws of the Home Protec- 
tive Association and the by-laws of the board of directors thereof, but in no case shall 
the association be liable in excess of the amount provided for therein. It being ex- 
pressly agreed and understood that the American Insurance Union shall not be liable 
to the holder of the attached certificate in excess of the net amount realized from one 
assessment on the members of the roll of which he was a member, of the Home Pro- 
tective Association, after deducting his proportionate share of the expenses of 
operation.” 

The by-laws of the Home Protective Association, the issuing company, became 
a part of the contract of membership upon the application of the assured and the 
issuance thereof. It is provided: 

“The beneficiary shall receive, on the death of the certificate holder, or the 
assured, the full value of the deceased member’s certificate according to the terms of 
settlement stated on the face of the certificate, provided one assessment on the entire 
membership of the roll to which the deceased member belonged shall have brought in 
that amount of money; and in no event shall any beneficiary receive more than the 
face of such certificate, nor more than the proceeds of one assessment, less the actual 
cost of making and collecting such assessment and paying out the proceeds thereof.” 

The undisputed testimony shows that the membership of the association was 
divided and arranged in rolls of 1,000 members each, and that Spriggs was a member 
of list or roll No. 14, his number being 320. At the time of the merger or consolida- 
tion of the number on this list or roll, the last was 800: It is also undisputed that 
roll 14 was reduced at the time of the death of the assured herein to 97 members, and 
that one assessment levied and collected from that number of members produced 
$109.44, of which amount the appellee company claimed one-sixth for the expense of 
collection, and offered to pay the balance, $91.20, in satisfaction of the claim. 

The court, a jury being waived, found the whole amount due from the one 
assessment on the roll or list of which deceased was a member was $109.44, and ren- 
dered judgment therefor, from which this appeal is prosecuted. 

E. D. Chastain, of Van Buren, for appellant. 

Evans & Evans, of Booneville, for appellee. 

Kirsy, J. (after stating the facts as above). [1] Several contracts or certificates 
of like kind, as the one sued on herein, have been construed by this court in recent 
decisions, and this case is controlled by the principles announced in Knight v. Amer- 
ican Insurance Union, 288 S. W. 395. It was held there that, under the terms of the 
certificate, the by-laws of the association, and merger contract, each beneficiary was 
entitled to receive only the proceeds of one assessment of the entire membership at 
the time of his death of the roll to which the deceased member belonged, and no more 
than one assessment, less the cost of making and collecting it and paying over the 
proceeds. See, also, Home Mutual Benefit Ass’n v. Rowland, 155 Ark. 450, 244 S. W. 
719, - A. L. R. 86; Home Mutual Benefit Ass’n v. Rowland, 157 Ark. 597, 249 
Sy Wis 

(21 The undisputed testimony shows here that the one assessment made in the 
month in which the insured died amounted to $109,44, and that the cost of collection 
was one-sixth of that amount. The appellee cannot complain, however, that the court 
rendered judgment for the whole amount of the assessment without deducting the cost 
of the collectior! theerof, since it has not appealed. 

We find no error in the record, and the judgment is affirmed. 


McGLOTHIN v. UNITED STATES NAT. LIFE & CASUALTY CO. 
(No. 17380.) 
(Court of Appeals of Georgia, Division No. 2. Jan. 24, 1927.) 
136 Southeastern Reporter 535. 
(Syllabus by the Court.) . 
1, INSURANCE—CONTRACT FOR FIRE INSURANCE MUST BE IN 
WR'TING TO BE VALID (CIV. CODE 1910, §§ 2470, 2499). 
“The law of this state expressly requires a contract of fire insurance to be in 
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writing, and such a contract is not valid unless it is in writing.” Athens Ins, Co. v. 
Evans, 132,Ga. 703(4), 64 S. E. 993; Civ. Code 1910, §§ 2470, 2499, © 
(For other cases, see Insurance, Dec. Dig. § 131[1].) 


2. INSURANCE—WHERE PERSON TO BE INSURED WAS NOT EX- 
AMINED, AND DID NOT SIGN APPLICATION REQUIRED BEFORE 
ISSUANCE OF POLICY, NO INSURANCE CONTRACT WAS 
ENTERED INTO; INSURANCE IS MATTER OF CONTRACT. 
Furthermore, in this case there were conditions precedent to the issuance of the 

policy which were never waived or met, and the policy was never issued. Insurance 

is a matter of contract, and it affirmatively appears that the company entered into no 
sort of contract for the insurance claimed. 
(For other cases, see Insurance, Dec. Dig. §§ 124, 130[2].) 


3. INSURANCE—INSURER ACCEPTING PREMIUMS IN ADVANCE IS 
NOT LIABLE ON PROPOSED POLICY, WHERE PERSON SEEKING 
INSURANCE DIED PRIOR TO ISSUANCE OF POLICY. 

Where, pending mere negotiations for a policy of insurance, the person eu whose 
life it might or. might not have been written dies, the company is not liable on the 
proposed policy simply because it accepted premiums in advance on the supposition 
that the policy would be issued. Fowler v. Preferred Acc. Ins. Co., 100 Ga. 330(2), 
28 S. E. 398; N. Y. Lite Ins. Co. v. Babcock, 104 Ga. 67(1), 30 S. E. 273, 42 L. R. 
A. 88, 69 Am. St. Rep. 134; Taylor Co. v. Clark Co., 33 Ga. App. 815(3), 127 S. E. 
905, and cases cited, and compare Ga. Casualty Co. v. Dixie Co., 23 Ga. Anp. 447, 
451, 98 S. E. 414. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 

4, DIRECTED VERDICT PROPER. 

It appearing, as a matter of law, that the insurance company was not liahle, the 
judge of the municipal court did not err in directing a verdict in its favor accof dingly. 
The superior court properly dismissed the certiorari. 

Error from Superior Court, Fulton County; John D. Humphries, Judge. 

Action by Curtis McGlothin against the United States National Life & Casualty 
Company. Judgment for defendant, plaintiff’s certiorari was dismissed by the superior 
court, and he brings error. Affirmed. 

Savage & Crawford, of Atlanta, for plaintiff in error. 

Branch & Howard and E. L. Tiller, all of Atlanta, for defendant in error. 

Bett, J. The exception in this case is to a judgment of the superior court dis- 
missing a certiorari to review a judgment of the municipal court of Atlanta against 
the plaintiff and in favor of the defendant insurance company. The action was on an 
alleged policy of insurance in the sum of $550, which was never issued, and which 
indeed was never applied for, except orally, by the plaintiff, who was to be the sole 
beneficiary. The plaintiff made application for the policy in behalf of his brother, 
and paid four weekly premiums in advance. Before this brother, whose life was to 
be insured, could be located, in order that he might sign the written application’ for 
the policy as prepared at the instance of the plaintiff, and be examined in accordance 
with the requirements of the company, the plaintiff paid four additional weekly pre- 
miums. His brother then died without anything else having been done to consum- 
mate the contract. The company’s general agent and its examining physician both 
testified that as to insurance in amounts over $250 the company required the applicant 
to undergo a satisfactory medical examination as a condition precedent to the issuance 
of the policy; that they both went to the residence of the person now alleged to have 
been insured, but were never able to find him; that he was never examined; that he 
never signed the application; and that hence no policy was ever issued. The printed 
form of application, which had been partly filled out, but which awaited the signa- 
ture of the person on whose life the insurance was wanted, provided that “medical 
examination is required when the amount of insurance applied for together with that 
in force exceeds $250.” Then followed the blanks to be filled in by the medical exam- 
iner. Under these was a stipulation that “any misrepresentation willfully made shall 
render the policy void and that the policy shall not be binding upon the company 
unless upon its date I shall be alive and.in sound health.” Following this was a blank 
space for the applicant’s signature. The spaces to be filled in as indicated continued 
to be blank. The copy of the alleged policy, as attached to the suit, contained two 
stipulations as follows: “The company assumes no obligation prior to the date here- 
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of,” and, “If the insured is not alive and in good health on the date hereof, the lia- 
bility of the company shall be limited to the return of premiums paid on the policy.” 
The date, left blank, was not filled in, because the policy had not been issued. 

When the company learned of the death of the person on whose life the insurance 
might have been written, it promptly offered to return the premiums which had been 
paid. With reference to these premiums, the company’s general agent testified: 

“Mr. Webb kept collecting the premiums, and I was holding up the application 
until I could get Matthews [the person to be insured] examined. If he had passed, 
he would have received the policy, but I could not send in his application until he 
had been examined. * * * I don’t know how long we would have continued collect- 
ing weekly premiums without examining him. * * * We would probably have 
kept collecting premiums for some time in the hope of getting him examined.” 

Webb, the agent who took the “application,” testified that he informed the pro- 
posed beneficiary, who was paying the premiums, that his brother would have to be 
examined. 

[1-4] There was nothing to impeach or discredit any witness who testified. The 
above facts appear without dispute from the pleadings and the evidence. Under the 
principles stated in the headnotes, there was, as a matter of law, no liability against 
the company, and a verdict in its favor was properly directed. It follows that the 
superior court did not err in dismissing the certiorari. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


SOVEREIGN CAMP OF WOODMEN OF THE WORLD v. HAVAS. 
(Court of Appeals of Kentucky. Jan. 28, 1927. 
290 Southwestern Reporter 690. 

3. INSURANCE—EVIDENCE HELD TO SHOW INSURED WAS INSANE 
AT TIME OF SUICIDE, THEREBY AUTHORIZING RECOVERY 
UNDER CERTIFICATE OF FRATERNAL INSURANCE FOR DEATH 

Y “EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS.” 

In action by widow against fraternal insurance company, on certificate covering 
death by violent and accidental means, evidence held sufficient to show deceased was 
so insane that his suicide was death caused solely and directly by “external, violent, 
and accidental means,” entitling widow to recover under policy. ‘ 

(For other cases, see Insurance, Dec. Dig- § 788[1], 819[4]). 

4. INSURANCE—POLICY SIGNED BY INSURER IN ONE STATE, BUT 
ACCEPTED IN WRITING BY INSURED IN ANOTHER, HELD GOV- 
ERNED BY LAWS OF STATE WHERE ACCEPTED. 

Where policy of accident insurance was signed by fraternal insurance company 
in Nebraska, but accepted by insured in Kentucky, where he resided, policy was gov- 
erned by laws of state of Kentucky,; such state being place where final act occurred 
by which policy was made binding. 

(For other cases, see Insurance, Dec. Dig. § 712.) 

5. INSURANCE—PLACE OF ACCEPTANCE BY INSURED OF POLICY Is 
PRESUMED TO BE PLACE OF HIS RESIDENCE. 

Place where insured finally accepted insurance policy is presumed to be place 
where he resided. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 

6. INSURANCE—PLACE OF INSURANCE CONTRACT IS PLACE WHERE 
FINAL ACT OCCURS MAKING POLICY BINDING; “PLACE OF CON- 
TRACT.” 

Place where final act occurs which makes policy binding on parties is “place of 
contract” of insurance. 

(For other cases, see Insurance, Dec- Dig. § 125[2].) 

7. INSURANCE—LAW OF PLACE OF PERFORMANCE DETERMINES 
VALIDITY AND CONSTRUCTION OF INSURANCE CONTRACT. : 
Validity and construction of insurance contract are to be determined by law of 

place of performance. 

(For other cases, see Insurance, Dec. Dig. § 125[4].) 

Appeal from Circuit Court, Harlan County. 
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Action by Rosa V. Havas against the Sovereign Camp of the Woodmen of the 
World. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. S. Forester, of Harlan, for appellant. 

Lyttle & Morgan and C. B. Spicer, all of Harlan, for appellee. 

TuRNER, C. Appellant is a fraternal insurance company incorporated under the 
laws of Nebraska, and is authorized under the laws of this state to do business 
therein. It maintains subordinate lodges or camps in this state, as well in many of 
the other states. 

In 1922, for a consideration, it issued to Bela Havas a beneficiary certificate, 
whereby it agreed to pay to appellee, the designated beneficiary therein and the wife 
of the insured, $1,000 upon his death, and an additional $1,000 in the event of his 
death from accident caused solely and directly by external, violent, and accidental 
means. 

Bela Havas died in May, 1924, and in this action by the beneficiary on the 
certificate it is alleged in the petition that he was dead, and came to his death as 
the Sone an accident as defined in the policy, and the prayer was for a judgment 
for $2,000. 

Under the terms of the policy, appellant’s articles of incorporation, its constitu- 
tion, laws, and by-laws, and application for membership, constitute the agreement 
between the parties, and any changes, additions, or amendments to the articles of in- 
corporation, or to the constitution, laws, and by-laws, made or enacted subsequent to 
the issual of the policy, shall bind the member and his beneficiary just as if they had 
been made prior to, and were in force at the time of, the application for membership. 

In the answer, defendant denied that Bela Havas came to his death as the result 
of an accident as set forth in his policy, or as the result of an accident at all, or 
that he came to his death from any cause, or under any condition, except as the result 
of his own hand and act. Then in a second paragraph the provisions of the policy 
as set forth above are relied upon, and it is further alleged that under the constitu- 
tion, laws, and by-laws of appellant, in force at the time the contract of insurance 
was entered into, it is provided that, if any member holding a certificate of insurance 
should die in consequence of his own act, whether sane or insane, such certificate 
shall be null and void; and it is alleged that the same provision was in the constitu- 
tion, laws, and by-laws of appellant, adopted after the issual of the said policy, and 
it is then alleged that decedent came to his death as the result of a gunshot wound, 
inflicted on his own person, by his own hand. 

The reply, after denying certain affirmative allegations in the answer, admits 
that Bela Havas came to his death as the result of a gunshot wound inflicted on his 
own person by his own hand, but affirmatively alleges that the occurrence was acci- 
dental, unpremeditated and without forethought, in that at the time said Havas so 
came to his death he was of unsound mind, and was crazy, and his mind so far gone 
that he was unconscious of the fact that he was taking his life, and that at the time his 
mind was so deranged that he was not responsible for his act. 

The affirmative allegations of the reply having been put in issue, the defendant 
thereafter filed an amended answer wherein it is alleged that the rights and liabili- 
ties of the parties to this action must be enforced and determined, and the validity of 
its constitution, laws, and by-laws controlled, by the laws of Nebraska, and that the 
laws of that state uphold the validity of its laws and by-laws providing for the for- 
feiture of such a certificate when the death of the member is occasioned by suicide, 
whether sane or insane; and that, under the full “faith and credit” provisions of the 
federal Constitution, the courts of Kentucky are required to follow the holding of the 
Nebraska Supreme Court, to the effect that appellant’s by-laws, providing “if the 
member holding this certificate * * * should die * * * by his own hand or 
act, whether sane or insane, * * * the certificate shall be null and void.” 

To this amendment a demurrer was filed and overruled, and, although defendant 
on the trial convincingly proved the law of Nebraska as alleged by it, the court on 
the trial submitted to the jury only the single issue whether decedent, at the time he 
took his life, was so insane that he did not know he was doing so, or that his act 
would cause death. The jury returned a verdict for the plaintiff of $2,000, from a 
judgment on which this appeal is prosecuted. 

The three grounds for reversal are: (1) That the trial court permitted the 
beneficiary to give incompetent evidence which is prohibited by subsection 2 of section 
606 of the Civil Code. (2) That the verdict is flagrantly against the evidence on the 
issue as to decedent’s state of mind when he killed himself; in other words, that the~ 
evidence of his insanity is insufficient to overcome the presumption of sanity. (3) 
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That, as a matter of law, the contract of insurance is controlled by the laws of 
Nebraska, and that the courts of this state should follow the ruling of the courts of 
Nebraska in upholding the contract as written- 

[1] The evidence given by the beneficiary was only to the effect that upon her 
return home after an absence, she found decedent dying in the house, and that a gun 
was near him, and that he never spoke again. The court expressly declined to permit 
this witness to give any facts or make any statements having reference to decedent's 
state of mind before that time. Obviously, therefore, the situation is essentially differ- 
ent from that in Equitable Life Assurance Society v. Bailey, 203 Ky. 339, 262 S. W. 
280, 39 A. L. R. 160. In that case the trial court permitted the beneficiary to testify 
to things having a bearing upon the mental condition of her deceased husband, while 
in this case that is the very thing which the court declined to do. Clearly the physi- 
cal facts this witness was permitted to state only went to establish a thing which was 
not in issue, namely, that decedent had killed himself. And if it had not so stood 
admitted, under the ruling in Combs v. Roark, Adm’r, 206 Ky- 454, 267 S. W. 210, 
evidence of such physical facts given by an interested party would have been com- 
petent. 

[2] Likewise appellant is in error in claiming that a lay witness may not ex- 
press an opinion based upon facts within his knowledge as to the mental condition 
prareane Anderson vy. Standard Accident Insurance Co., 205 Ky. 587, 266 S. W. 
237. 

[3] A consideration of that question involves a short statement of the evidence’ 
as to decedent’s mental condition at the, time of and just prior to his death. On this 
question the plaintiff only introduced three witnesses, two women, one of whem was 
an employee in and about his home and store, and the other a nearby neighbor fre- 
quently at his home, while the third was a man employee of decedent in his grocery 
business. 

The woman employee stated that she had been working for decedent for about 
two years; that up to a short time before his death he was a friendly man, who 
spoke to everybody, and never idled around, but was industrious, but that for several 
days before that time his general demeanor had changed, and she saw him walking 
around and looking as if he was hunting for something, and that the evening before 
he shot himself, from his conduct and demeanor, “I knowed he was wrong.” The 
witness then relates an incident occurring the day before his death, when he drove 
up into the back yard with his truck loaded with groceries covered with an oil 
cloth to protect them from a rain then falling; he placed the truck in the place where 
he usually unloaded it, took the cover off of the groceries, and then, without un- 
loading them, got into the truck and drove back out into the rain with the groceries 
uncovered. 

The next witness was a neighbor who had a son that worked for Havas, and who 
frequently made settlements with him for her son’s work; she stated he was a 
pleasant and agreeable man generally, and would greet her politely and say good-bye 
to her when they separated, but for a few days before his death she observed a change 
in his manner; that he walked around slow like he was looking for something on the 
ground, and that when he came to where she was he looked at her but did not speak, 
that he stood like he was in a deep study and looking on the ground, and that the 
day before he killed himself she judged from his appearance that his condition was 
bad. 

The third witness was a man employee, who had known decedent for about 
six years, and worked for him for about four years; that the morning-of the day he 
killed himself he walked around over the floor and had nothing to say, and would 
rarely answer a question, and did not speak to him that morning when witness went 
to decedent’s home or place of business; that he looked wild out of his eyes, as if 
he was excited about something, and different from what he ordinarily looked, and 
“seemed to be excited or crazy or something, he did not seem to like he always was.” 
The witness stated, on cross-examination, that he left decedent alone about an hour 
before he heard that he killed himself, and that decedent the day before had told 
him that a named man “was about to try to swear something on him, that seemed 
to be worrying him,” and, when asked whether Havas told him what it was about, 
he answered, “Over a girl up there, some way.” 

It may be admitted that this evidence that decedent’s mind at the time he killed 
himself was so far gone that he did not realize the consequence of his act, is not 
positively convincing, but, when we consider that three persons, intimately associated 
with him for some years, had observed for the last few days before the tragedy that 
his whole demeanor had changed, and that there appeared to be some weight upon his 
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mind, and that it is disclosed, by inference at least, that there was hanging over him 
possibly a criminal prosecution by reason of his actual or supposed relations with some 
woman, it cannot be said that there was no evidence tending to show a state of mind 
that would under our ;rule in this state avoid that provision in the policy. 

[4, 5] Nor are we impressed with the third contention. There is,no allegation 
that the contract was made by the parties with reference to the laws ‘of Nebraska, 
or that they contracted that they would be governed by the laws of that state in 
settling any controversy that might arise out of it. There is not even an allegation 
that the contract was made and completed by the parties in the state of Nebraska ;. 
on the contrary it appears from the face of the policy that it was signed by ap- 
pellant’s officials at Omaha on the 3d day of November, 1922, but was thereafter 
finally accepted in writing by the decedent on the 8th day of November, 1922, and 
presumably in the state of Kentucky where he resided. So that the final act, con- 
summating the contract between the parties and putting it into effect, took place in 
this state five days after appellant’s officials had accepted the decedent's application 
and issued the policy in the state of Nebraska: 

[6, 7] The general rule is that the place where the final act occurs which makes 
the policy binding on the parties is the place of the contract, and that the validity and 
construction of the contract are to be determined by the law of the place of per- 
formance. Prudential Life Ins. Co. of America v. Fusco’s Adm’r, 145 Ky. 378, 140 
S. W. 566; Haas v. Mutual Life Ins. Co. of New York, 90 Neb. 808, 134 N. W. 
937, Ann. Cas. 1913B, 919, and note. 

[8] Nor is the refusal of the courts of this state to adopt the construction placed 
upon an insurance contract made’ in this state by a foreign corporation having its 
home office in another state, to adopt a construction and enforce a provision in such 
policy because such a construction has been adopted and enforced in the state ot 
such foreign corporation, a failure to give full faith and credit to the laws of such 
other state within the meaning of the federal Constitution. The fact that the courts 
of Nebraska enforce the exception in such policies where the insured kills himself, 
sane or insane, does not give any extraterritorial effect to the opinions of its 
Supreme Court, and are no more binding upon the courts of this state in determin- 
ing whether they will enforce such a provision in a Kentucky contract than are the 
opinions of any other state. Washington Life Ins. Co. v. Glover, 78 S. W- 146, 
25 Ky. Law Rep. 1327. 

It follows that the trial court properly declined to enforce the Nebraska rule, and 
in its instruction properly submitted the only issue between the parties. 

Judgment affirmed. 


MUTUAL BEN. LIFE INS. CO. v. LEIGHTON et at. 
MASSACHUSETTS MUT. LIFE INS. CO. v. SAME. 
(Supreme —_ Court of Maine. Feb. 16, 1927.) 
6 Atlantic Reporter 288. 
1. INTERPLEADER—IN TRIAL OF BILL OF INTERPLEADER. JURY’S 
VERDICT IS ADVISORY. 
In trial of bill of interpleader to determine right to proceeds of insurance policies, 
jury’s verdict on fact issues was merely advisory. 


(For other cases, see Interpleader, Dec. Dig. § 31.) 


2. APPEAL AND ERROR—FINDINGS OF JUSTICE AT TRIAL OF BILL 
OF INTERPLEADER WILL NOT BE DISTURBED ON APPEAL, IF 
SUPPORTED BY TESTIMONY, NOTWITHSTANDING CONTRARY 
VERDICT OF JURY. 

In trial of bill of interpleader to determine right to proceeds of insurance policies, 
findings of justice that there was no undue influence and lack of mental capacity of 
assured in making assignment will not be disturbed, if supported by sufficient testi- 
mony, notwithstanding contrary verdict of jury. 

(For other ,cases, see Appeal and Error, \Dec. Dig. § 1014.) 


Appeal from Supreme Judicial Court, Androscoggin County, in Equity 

Bills of interpleader by the Mutual Benefit Life Insurance Company against 
Mae M. Leighton, executrix, and others, and by the Massachusetts Mutual Life In- 
surance Company against Mae M. Leighton and others. From the decree, an appeal 
was taken. Appeal dismissed, and decree affirmed. 

Argued before Wilson, C. J., and Dunn, Barnes, and Bassett, JJ. 
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Verrill, Hale, Booth & Ives, of Portland, for Mutual Ben. Life Ins. Co. 

John F. Handy, of Springfield, Mass., for Massachusetts Mut. Life Ins. Co. 

Frank A. Morey and A. L. Kavanagh, both of Lewiston, for Leighton. 

Locke, Perkins & Williamson, of Augusta, for Vaughan and McLeary. 

Per CuxtaM. A bill of interpleader to determine the right to proceeds of two 
insurance policies under assignments. The issues raised were fraud and undue in- 
fluence on the part of the assignees and mental incapacity ;of the assured. 


Three questions were submitted to a jury embodying the above issues. The 
jury answered the first question in the negative, that there was no fraud: but 
answered the last two questions in the affirmative, that there was both undue in- 
fluence and lack of mental capaaty, which are incompatible, and indicated that the 
jury did not fully understand the issues or the law. 

1, 2] The only issues were of facts on which the jury verdict was merely 
advisory. Upon the evidence, minds might well differ as to the correct conclusions 
to be drawn. The sitting justice, however, found that there was no fraud or undue 
influence, and that the assured was of sufficient mental capacity to transact the busi- 
ness in hand. His findings are supported by sufficient testimony if believed, so that 
this court cannot say they are clearly wrong. 

Appeal dismissed. 

Decree of sitting justice affirmed. 


WRIGHT v. REVER. (No. 35.) 
(Court of Appeals of Maryland. Dec. 3, 1926. Motion for Reargument Overruled 
Feb: 17, 1927.) 
136 Atlantic Reporter 61. 

1. INSURANCE—LIFE POLICY PROVISION FOR NOTICE OF ASSIGN- 
MENT HELD INTENDED TO PROTECT INSURER FROM DOUBLE 
LIABILITY, NOT TO MAKE NOTICE NECESSARY TO VALIDITY OF 
ASSIGNMENT. 

Provision in life policy for notice of assignment held intended to protect insurer 
against being compelled to pay both assignee and legal representative of insured; not 
to make notice necessary to validity of assignment. 

(For other cases, see Insurance, Dec. Dig. § 217.) 


2. INSURANCE—EVIDENCE HELD SUFFICIENT TO ESTABLISH 
— ASSIGNMENT OF LIFE POLICY TO PLAINTIFF’S TESTA- 
TOR. 

Evidence held sufficient to establish valid written assignment of life insurance 
policy sued on to plaintiff’s testator. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Appeal from Circuit Court No. 2 of Baltimore City; Robert F. Stanton, Judge. 

“To be officially reported.” 

Bill of interpleader by the. Eureka-Maryland Assurance Corporation, in which 
Anna K. Wright and another, executrices of the estate of Robert J. Kearney, de- 
ceased, and Carroll H. Rever, administrator of the estate of James Kearney, de- 
ceased, were required to interplead as plaintiffs and defendant, respectively. Decree 
for defendant, and named plaintiff, as surviving executrix, appeals. Reversed and 
remanded. 

Argued before Bond, C. J., and Urner, Adkins, Offutt and Parke, JJ 

E. Paul Mason, of Baltimore (Robert J. McGregor, of Baltimore, on the brief), 
for appellant. 


A. Bernard Chancellor and Walter C. Mylander, both of Baltimore (C. M. 
Armstrong, of Baltimore, on the brief), for appellee. 

ADKINS, J. This case grows out of a dispute between executrices of Robert J. 
Kearney and the administrator of James Kearney as to which estate was entitled as 
beneficiary of policy No. 736 for $10,000 in the Mary te Assurance Corporation on 
the life of the said James Kearney, and dated July & 1919. 

The Eureka-Maryland Assurance Corporation, which has taken over the busi- 
ness of the Maryland Assurance Corporation, filed a bill of interpleader- A decree 
requiring the parties to interplead was passed, and the case was heard with Anna K. 
Wright and Jennie K. Greenfield, executrices of Robert J. Kearney, as plaintiffs, and 
Carroll H. Rever, administrator of the estate of James Kearney, as defendant. 
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Pending the trial Mrs. Greenfield died, and the case proceeded with the surviving ex- 
ecutrix as plaintiff. 

In the policy Robert J. Kearney was named as beneficiary, but the policy pro- 
vided that the insured should have the right to change the beneficiary at any time 
during the continuance of the policy, subject to the written consent of the assignee, 
if any, and that if no beneficiary should survive the insured the- amount under the 
policy should be payable to the insured’s executors, administrators, or assigns. 

On January 19, 1920, all the right, title, and interest in this policy and in a 
policy in the Provident Life & Trust Company and one in the Sun Life Insurance 
Company of Canada was assigned by Robert J. Kearney to the Hamilion Bank. In 
November, 1921, the bank notified the insurance company by letter that it held said 
policy No. 736 under an assignment from Mr. Robert J. Kearney of his beneficial 
interest therein, in response to which notice the bank was advised that the insured 
should join in the assignment and the company should have a record of: the assign- 
ment. A proper form was furnished, and on November 17, 1921, a joint assignment 
to the bank was executed by James Kearney and Robert J. Kearney, a duplicate of 
which was filed with the company on January 18, 1922. 

During the life of Robert J. Kearney he paid all the premiums on this policy. 
When he paid the premium due July 8, 1922, he advised the company that James J. 
Kearney was in poor health, and requested the waiver of the payment of the 
premium under the disability clause of the policy, and there was some correspondence 
about it, but it was not arranged. 

Robert J. Kearney died December 18, 1922. When the next premium came due 
notice was sent to the R. J. Kearney Company office, and Mrs. Anna K. Wright, one 
of the executrices of Robert J. Kearney, being under the impression that there had 
been a waiver of premiums, inquired why the notice had been sent. The matter was 
explained to her, and the check, signed by Anna K.+* Wright and Jennie K. Greenfield 
(Mrs. Greenfield being the other executrix), for this premium, was sent to the 
company. In a letter replying to Mrs. Wright’s inquiry as to why the notice was 
sent, after an explanation of the notice, Charles F. Stein, the then actuary of the 
company, says: 

“We may say, however, in passing, that the policy was originally made payable 
to Mr. Robert J. Kearney, brother of the assured, and notwithstanding the fact that 
Mr. Robert J. Kearney has since passed away, the beneficial interest under the 
policy has not been changed, though the policy itself has been) assigned to the Hamil- 
ton Bank, as security, we presume, for a loan obtained from that bank.” 

The testimony shows that the company was not notified of an assignment claimed 
to have been made by James to Robert. 

After paying the premium above mentioned, Mrs. Wright, who was the active 
executrix, took up with the company the matter of the waiver of premiums, had the 
necessary blanks filled out, and received back the premium paid by her and her co- 
executrix, giving a receipt for it dated October 2, 1923, signed Anna K. Wright, 
executrix. The policy was withdrawn at this time temporarily from the Hamilton 
Bank in order that the waiver might be indorsed on it by the company. Mrs. 
Wright testifies that while the policy was in her possession at this time, she saw 
attached to it an assignment of it by James Kearney to Robert J. Kearney. She 
a previously talked with Robert Kearney “when he had this assignment put on the 
policy.” 

On April 22, 1924, the executrices paid the bank the balance of the note of 
Robert J- Kearney ($7,528.75), and the policy was delivered to them. On April 
23, 1924, Charles P. Burger, cashier of the Hamilton Bank, wrote the company : 

“The claims of the Hamilton Bank to the right, title and interest to the above- 
mentioned policy having been satisfied, the. Hamilton Bank relinquishes all claims to 
said right, title, and interest, hereby reassigning all right, title, and interest in the 
policy to James Kearney and Anna K. Wright and Jennie .K. Greenfield, executrices 
of the estate of Robert J. Kearney, as their respective interests may appear. If you 
have a form for the purpose of releasing claims instead of the above letter, we will 
execute such further papers as are necessary to establish the sole right of the 
Kearney estate to the proceeds of the policy.” 

In response to this letter the company sent the bank the company’s form of 
release, which was executed by the bank in duplicate and both copies returned to 
the company with the request that, the company send one copy to Mrs. Wright to be 
attached to the policy, which was in her possession. Robert J. McGregor, a witness 
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for appellant, was counsel for the executrices of Robert J. Kearney. He testified on 
cross-examination that he did not see the policy before it was assigned by the bank, 
but he advised Mrs. Wright to pay the amount due the bank on Robert J. Kearney’s 
note, “because Mrs. Wright told me that there was an assignment on these of 
all James’ rights to. Bob, and I said, ‘If that assignment is on there you have a per- 
fect right to pay the money.’” Testifying in chief this witness said that after the 
policy was assigned and came into Mrs. Wright’s possession the executrices were 
uncertain as to whether the form of assignment from the Hamilton Bank protected 
the estate and consulted witness about the matter. It was in this connection that 
the policy was first seen by him. When he received the policy there was, with the 
other assignments, one attached to it from James to Robert. Witness went to the 
company’s office to confer with them about the assignment from the bank, and 
saw there Mr. Zimmerman, who was connected with the office, and showed him the 
policy with the papers attached to it. Witness seems to have been reassured and 
reported to Mrs. Wright orally. Subsequently he wrote her a letter (the contents 
of which were not admitted in evidence) returning the policy. Mr. and Mrs. Wright 
and Mrs. Greenfield all testify that they saw the assignment from James to Robert 
attached to the policy a short time after it was returned by McGregor. 

Mrs. Wright and her husband testified that, a few days before the death of 
James Kearney and when his death seemed imminent, Mrs, Wright took this policy 
with others out of a safe in their house where they were kept, and was looking over 
the policies with her husband. He read the policy in question and noticed its pro- 
visions and differed with her as to the effect of them. It was during this discussion 
that she showed him the assignment from James to Robert. Mrs. Wright described 
the paper on which this assignment was written as being yellow and smaller in 
size than the other assignments. , She said as far as she could remember after 
reading it quite a good many times, it said: 

“I, James Kearney, for my heirs and assigns, assign all right, title and interest 
to the policy to Robert J. Kearney, his heirs and assigns.” 

Mr. Wright said: 

“As near as I recollect, the assignment read something like ‘In consideration’—- 
some word about consideration—all my right, title and interest,’ or something of the 
sort, were assigned to Robert J. Kearney. I can very distinctly remember the 
signature, because I believe I remarked at the time it looked like it had been written 
with a match stick; Mr. Kearney wrote very thick.” “As near as I can remember, 
it was a general assignment from James to Robert Kearney.” 

As near as he could remember the paper was about two-thirds the size of the 
assignment from the Hamilton Bank to James and Robert Kearney. The witness 
said it was his discussion with Mrs. Wright at the time of the examination of this 
policy that fixed the fact of the assignment from James to Robert in his mind. 

Mrs. Greenfield said: 

“The paper read, as far as I can remember, ‘For one dollar, I and my heirs 
and assigns, assign to Robert J. Kearney and his heirs and assigns all rights to this 
policy.’ Of course I don’t just know the words; I had no reason to remember word 
for word; I was just curious to see an assignment, and when it came home I said, 
‘Let me see what an assignment looks like.’ I never saw one before, and I read 
it, but that is the only reason I read it.” “Mrs. Wright and all of us talked over the 
policy when it came back,’we just did not like the way it read.” 

McGregor described the assignment as follows: 

“My recollection now is that it was a very similar assignment to the others 
from the Maryland Assurance Company to the Hamilton Bank and from Robert 
and James Kearney to the Hamilton Bank. I do not think it was long, but the way 
I explained that length proposition is this: This policy had been handled a great 
deal, and some of them papers in that policy had been folded, and I would say that 
this assignment had been folded partially and therefore did not look as long as a 
regular assignment. * * *” 

He said the color of the paper was white, and he does not understand how Mrs. 
Wright got the idea it was yellow. 

As against the direct and positive testimony of these witnesses who say they 
saw the assignment, the defendant offers no witness who is able to say there was no 
such assignment attached to the policy while it was in the possession of the Hamilton 
Bank, or when it was received by Mrs. Wright from the bank and while it remained 
in her possession, or when it was delivered to the insurance company by Mr. Wright, 
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or at any time pending the submission of required proofs by the executor of Robert 
J. Kearney. 

After the proofs were in, Dr. Plummer, who had charge of the claim depart- 
ment, took up the case as a matter of routine, and seeing the assignment from the 
Hamilton Bank “and, the condition as to who the amount of the policy should be 
paid to,” he thought there was a legal question, and he turned the policy over to 
Mr. New, the company’s legal advisor. When asked, “Are you positive you have 
never seen an assignment from James to Robert Kearney?” he answered, “Yes, sir; 
I am positive of that, I have never seen it personally.” But it is apparent from his 
whole testimony that the policy had been in the company’s office nearly three weeks 
before any such examination was made as would have revealed any assignments that 
might have been attached, and the witness does not recall that even then he saw 
the assignment from Robert J. and James Kearney to the Hamilton Bank, about 
which assignment there is no dispute- 

Mr. New testifies that when the policy was turned over to him he examined it, 
and on April 16, 1925, wrote Mrs. Wright that, as Robert J. Kearney did not survive 
the insured, he had advised the company it could not make payment to the executors 
of Robert J. Kearney, but the company was willing to pay the administrator of 
James Kearney. 

In response to this letter McGregor went to see New and told him there was 
an assignment from James to Robert on the policy at the time it was delivered to 
the company. New testifies that in response to that statement he made an investiga- 
tion at the company’s office by interviewing everybody whose hands it could have 
gotten into as to whether they had ever seen the assignment, and they said they had 
not; that Mr. and Mrs. Wright also told him this assignment was on the policy; 
New further testified that the assignment was not on the policy when he examined 
it, but he also said he did not remember seeing the assignment to the Hamilton Bank 
attached to the policy. “It may have been but I don’t remember; I haven’t any 
recollection of it.” The learned chancellor held that plaintiffs had failed to establish 
by clear and convincing proof that an assignment of the policy by James to Robert 
was ever made and executed, and decreed that the amount of the policy, which had 
been paid into court by the insurance company, less a fee allowed its solicitor and 
costs of the suit, be paid to the administrator of the estate of James Kearney. From 
that decree this appeal was taken. 

[1] It is not contended by appellee that notice to the company of an assignment 
of the policy was necessary to the validity of the assignment. As was said in 
N. Y. Life Ins. Co. v. Flack, 3 ,Md. 341, 56 Am. Dec. 742, the provision in that 
policy in regard to notice of an assignment “was evidently inserted for the protec- 
tion of the company. Knowledge of the assignment could only be important to it 
in one view: To prevent the possibility of its being compelled to pay both the as- 
signee and the legal representatives of the insured.” See also Robinson v. Cator, 
78 Md. 72, 26 A. 959. 

[2] But it is the claim of plaintiffs that there was in fact a written assignment 
of the policy that is challenged in this case. 

The conclusion of the chancellor and the argument of defendant are based, 
mainly, on— 

(1) Lack .of definiteness in testimony offered by plaintiffs to establish the 
written assignment of the policy in question. 

(2) Inconsistency in the testimony of the several witnesses who claim to have 
seen the assignment in description of the paper. 

(3) Failure of plaintiffs to produce officers of the Hamilton Bank and Zim- 
merman in support of their claim. 

(4) Circumstantial evidence inconsistent with the existence of a written as- 
signment of the policy at the times plaintiffs’ witnesses claim to have seen it. 

Taking these in order: 

1. While the testimony of none of the witnesses give all the contents of the 
missing documents, nor its exact language, we think testimony as a whole measures 
up to the requirements laid down in Robinson v. Singerly Pulp Co., 110 Md. 382, 
72 A. 828, where it is said “it is only necessary to prove the substance of the 
material facts,” and that “verbal ‘precision cannot be insisted upon as such a rule 
would practically exclude parol proof.” The witnesses could not give the date of 
the assignment nor its terms in detail, but what they remembered of it was enough 
to prove that, if their memory was accurate, the paper about which they testified 
was a valid assignment of the policy. 
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2. The only important difference in the testimony of the witnesses was that Mrs. 
Wright differed from the others in her recollection of the color and size of the 
paper on which the assignment was written, and one or two of them thought there 
was a notary’s certificate. 

[3] 3. The failure of plaintiffs to summon the officers of the Hamilton Bank as 
witness is readily accounted for when their testimony as witnesses for defendants is 
considered. They simply did not remember whether or not an assignment from 
James to Robert was attached to the policy while it was in possession of the bank. 
The cashier of the bank, who was the only officer who was in close touch with the 
matter of-the loan, said ‘such an assignment might have been attached to the policy, 
but he does not remember whether it was or not. This testimony rather strengthens 
plaintiffs’ claim coming from witnesses for the defendant, but was not of a character 
to have been material if offered by plaintiffs. The failure to summon Zimmerman 
is open to the same inference against defendant as against plaintiff. 

4. The circumstances supposed to have militated against the existence of the 
assignment are: 

(a) Absence of any record of such assignment at the office of the company and 
failure of the parties to report the assignment to the company in accordance with the 
provision of the policy, although their attention was called to said provision; while 
assignments of policies in another company taken out in the course of the next 
year or two were duly reported. This is a fair argument and should be duly weighed 
in connection with other facts and circumstances. But in this connection, as show- 
ing a tendency to neglect such details, it is worthy of note that the assignment to the 
bank was not reported to the company until, nearly two years after it was made, and 
a duplicate was not filed with the company until two years, lacking two days, after 
said assignment. 

(b) Want of recollection of such an assignment by any officer of the bank or 
of the insurance company. We have commented above on the testimony of the 
cashier of the bank. Of course the fact that Dr. Plummer did not see the alleged 
assignment when he examined the policy is one of the difficulties in the case. But 
it is not impossible that it was lost or mislaid before the policy was turned over to 
the company, or during the two or three weeks it was in its possession before the 
examination by Dr. Plummer. 

There are two other criticisms which, after a careful examination of the record, 
we do not think are justified: (1) The alleged failure of Mrs. Wright to notice the 
assignment when she first had the policy in her pogsession in the fall of 1923. Mrs. 
Wright testifies she did notice it at that time. (2) The alleged failure of McGregor 
when the policy was in his possession in May or June, 1924, to take any action 
“to bring to the attention of the insurance company this alleged assignment from 
James to Robert,” or “to make any record by letter or otherwise that any such 
paper was in existence.” 

McGregor’s testimony as to his interview with Zimmerman has already been re- 
ferred to. He explained to the court that when he saw the assignment from James 
to Robert attached to the policy, “I felt warranted, as I did with the other assign- 
ments, that they were a matter of record”; that Zimmerman told him that “so far 
as he could see the assignment from James to Robert”— Here he was stopped by 
the court. On June 26, 1924, he wrote Mrs. Wright, “Inclosed find policy which you 
gave me of the Maryland Assurance Company, which I advised you the company 
said was O. K.” This letter was excluded by the chancellor. There was also some 
conflict of testimony as between Mrs. Wright and several members of James 
Kearney’s family as to conversations between them, but nothing having any material 
bearing on the question at issue. 

{4] Further, the point is made that where the credibility of witnesses is in- 
volved the judgment of the chancellor who saw and heard them should have much 
weight. That is a very proper observation, and we have not overlooked it. But 
the learned chancellor, whose painstaking care in the conduct of this case is apparent, 
does not, base his conclusion on the character of the witnesses or on any lack of good 
faith in their testimony. He thinks plaintiff’s witnesses were mistaken in regard to the 
handling of a number ‘of policies on which there were assignments. As to that we have 
the same testimony in the record as that on which he passed, and are in an equally 
favorable position in regard to it. We cannot agree with him that plaintiff’s witnesses 
who testified that they saw an assignment from James to Robert were mistaken. 
The circumstances under which they claim to have seen it are such, in our opinion, 
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as to render this view untenable. Either they saw it or they testified falsely. It 
comes therefore to this: Are we justified in discarding the testimony of these four 
witnesses on the record in this case? We would not hesitate to do so if there were 
nothing more than we have already stated. But! there is much more. In our opinion 
the circumstances that tend to support their testimony are much stronger than are 
those which seem to reflect unfavorably upon it. And most important is the conduct 
of every one having any connection with the policy, including James Kearney and 
his family, Robert Kearney, the bank, and the insurance company. 

There can be no doubt that the policy was taken out for the benefit of Robert 
Kearney. The application stated that there was to be no right to change the bene- 
ficiary. By some mistake the, policy provided that there might be a change of bene- 
ficiary. This right, however, was not exercised by James. Shortly after the policy 
was delivered we find it in the possession of Robert and him using it as collateral 
for a loan, assigning it without the joinder of James. Subsequently the bank secured 
another assignment by them jointly. But the attorney and one of the officers of 
the insurance company testified that it was the practice of the company to require 
the insured to join in an assignment of a policy as collateral even where it had been 
previously assigned. 

It does not appear from the evidence that James ever took the slightest interest 
in the policy. On the contrary, on December 10, 1921, James, in a letter to Mrs. 
Wright, stated that Robert had about $35,000 on his (James’) life, which included 
the policy in question. It might be, and was, argued that at the time this letter was 
written Robert was still alive and James expected him to be the survivor. But 
even after Robert’s death in December, 1922, at no time did James make any inquiry 
at the bank about this policy, although he survived Robert more than two years. 
Nor did he speak of it either to Robert’s executrices nor to any member of his 
immediate family so far as the record discloses, although he did discuss other 
policies with them which were for the benefit of his estate and his wife. These 
consisted of two policies in the Nationai Life Insurance Company of Vermont, dated 
respectively February 13, 1920, and February 27, 1920, amounting to $5,000, payable 
to his wife as beneficiary, and two in the Mutual Life of New York for $5,000 
each, dated respectively September 25, 1920, and October 2, 1920, payable originally 
to his estate, but in which his wife was substituted as beneficiary on March 12, 
1925, a few days before his death. It is significant that this change followed the 
signing by him of a paper designated as “last requests of James Kearney, Sr., in 
which he requests that all my insurance be made payable to my wife.” If he had 
considered the policy in controversy as subject to his disposal, why was the wife not 
made beneficiary in that when the substitution was made in the others? 

From the conduct of the cashier of the bank and of Dr. Plummer in charge of 
the claim department of the insurance company in their correspondence and dealings 
with Mrs. Wright, there is at least a suggestion that they must have gotten from 
somewhere, at some time, the impression that Robert had an interest in the policy 
not dependent upon his surviving the insured. And this they could not have gotten 
from the provisions of the policy itself, because by those provisions it was perfectly 
plain that the interest was dependent upon such survivorship. And, finally, we come 
to the testimony of Walter Gillian, the agent, through whom the policy was taken 
out. This witness discovered the mistake in the policy above referred to after it 
was delivered. He discussed it with both Robert and James, and they asked how it 
could be corrected. “I told them they could correct that by applying to the court or 
they could take care of it through an absolute assignment of all interests to Robert 
J. Kearney.” Subsequently, in January, 1920, James told witness the assignment had 
been made. On a later occasion after Robert’s death witness saw James on a train 
going to Washington. James told him he was on his way to Washington at that 
time to see about the disposal of the machinery of the Robert J. Kearney Company. 
He again told witness that the assignment had been made to Robeft; that all of 
Robert’s interests were protected. 

[5, 6] Objection is urged to the admissibility of the proof of the assignment 
offered by plaintiff on the ground of insufficiency of evidence that search had been 
made for the original. But both Mrs. Wright, in whose custody it is alleged to have 
been until the policy was delivered to the insurance company, and Mr. New, the 
attorney for the company, testified that search was made for it before the trial. 
After all, much must be left to the discretion of the trial judge as to the sufficiency 
of the search. Robinson v. Singerly Pulp Co., supra; Wigmore on Evidence, vol. 


2, § 1194. 
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Decree reversed and cause remanded that a decree may be passed in accordance 
with this opinion, with costs to appellant. 











SHIPP v. METROPOLITAN LIFE INS. CO. (No. 26317.) 
(Supreme Court of Mississippi, Division B. Feb. 28, 1927.) 
111 Southern Reporter 453. 

(Syllabus by the Court.) 
INSURANCE—RECOVERY UNDER POLICY PROVIDING COMPENSA- 

TION FOR TOTAL AND PERMANENT DISABILITY MAY BE HAD 

ONLY WHERE DISABILITY IS BOTH TOTAL AND PERMANENT. 

Under policy providing for compensation for total and permanent disability, re- 
covery can be had only where disability is both total and permanent. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


Appeal from Circuit Court, Hinds County, First District; W. H. Potter, Judge. 

Suit by J. E. Shipp against the Metropolitan Life Insurance Company. Judg- 
ment sustaining a demurrer to the declaration, and plaintiff appeals. Affirmed. 

Morse & Bryan, of Jackson, for appellant. 

Wells, Stevens & Jones, of Jackson, for appellee. 

Ho.pen, P. J. Appellant brought this suit to recover $240 under a policy of in- 
surance which provided for compensation for “total and permanent disability.” A 
ee was sustained to the declaration, from which judgment this appeal is pros- 
ecute 

As we understand the record, the case turns upon one point, and that is whether 
or not the declaration states a cause of action under the policy with reference to the 
provision for compensation for total and permanent disability. It appears that the 
insured was totally disabled for a period of eight months, when he recovered to the 
extent that the disability was not total, but was partial and permanent after that time. 

The decisive question is whether the provisions of the policy means that the dis- 
ability must be both total and permanent before liability exists. To state it in different 
words, the insured was totally disabled for eight months, but only partially disabled 
after that time, but the partial disability was permanent. Does this condition come 
within the provision of liability for “total and permanent disability”? We think not. 
The judgment of the lower court, sustaining the demurrer, was correct. The provi- 
sion means that, before the insured can recover thereunder, his disability must be both 
total and permanent at the same time. This may be a hard contract of insurance, but 
we see no other construction to be given the provision of the policy. 

Judgment of lower court affirmed. 














































BRITTON v. JUNIOR LIFE INS. CO. OF KANSAS get (No. 4177.) 
(Springfield Court of Appeals. Missouri. Jan. 7, 1927.) 
290 Southwestern Reporter 88. 
1. INSURANCE—FINDING OF WAIVER OF a CLAUSE IN 

LIFE POLICY HELD SUSTAINED BY EVIDENCE 

Evidence in action on life policy held to sustain finding of waiver of delinquency 
clause. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—COMPANY CAN BY METHOD OF DOING BUSINESS 

WAIVE DELINQUENCY CLAUSE IN POLICY. 

Delinquency clause in life policy can be waived by insurance company by its 
method of doing business. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

3. INSURANCE—DELINQUENCY CLAUSE MAY BE WAIVED NOTWITH- 

STANDING STATUTE (REV. ST. 1919, § 6178). 

Rev. St. 1919, § 6178, requiring insurance company to pay amount specified in 
policy, does not prevent it from paying more than stipulated in case of delinquency, 
where by its conduct it waived the delinquency. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


4. INSURANCE—INSURED MUST BE CONSIDERED AS NEVER DELIN- 
QUENT, WHERE INSURER CUSTOMARILY ACCEPTED (DELIN- 
QUENT PAYMENT OF DUES WITH UNDERSTANDING THAT IT 
WAS REGULAR. 

Though insured did not make payment of dues on 15th of month as required by 
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policy, yet, insurer not having suspended him, but according to its method of doing 
business accepted payment made before the last of the month, with the understanding 
that it was regular, insured must be considered as never having been delinquent. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Appeal from Circuit Court, Phelps County; W. E. Barton, Judge. 

Action by William A. Britton against the Junior Life Insurance Company of 
Kansas City. Judgment for plaintiff, and defendant appeals. Affirmed. 

Lorts & Breuer, of Rolla, and Lawson & Hale, of Liberty, for appellant. 

Farris & Rinehart, of Rolla, for respondent. 

Battey, J. This is an action on an insurance policy issued on the life of one Sadie 
Britton. Plaintiff, her surviving husband, was the beneficiary in said policy of in- 
surance. The policy was issued on the 22d day of March, 1924, and insured died No- 
vember 26, 1925. The policy was known as a “graduating policy,” by the terms of 
which the death benefits were of the value of $200 during the first six months and in- 
creased thereafter at the rate of $50 per month for a period of 16 months, when the 
policy should reach its maximum value of $1,000. The premium was 50 cents per 
month and 4 cents increase each month for 25 months, maximum, $1.50 per month. 
It was further provided that all payments must be made to an authorized collector or 
the home office on or before the 15th day of each month, and in the event they were 
not so made, “then this policy shall become null and void and shall continue of no 
effect until reinstatement is made in pursuance of the requirements of this company.” 
The policy also stipulated that the insured may be reinstated by payment of the 
premium due within 30 days of date of suspension if in good health, and that the 
“receipt and retention of such payment in case the assured is not in good health shall 
not have the effect of reinstating the assured, etc.,” the policy also contained the pro- 
vision, as follows: 

“Section 8. In the event of death of such policyholder herein named from any 
cause within six months from date of this policy, or date of reinstatement thereof, the 
liability of the company shall be one-half the value named in this policy.” 

The petition contained an allegation that the insured made all payments due under 
the policy until August, 1925, at which time she failed to make her payment on the 
15th, but that on the 30th day of said month she did pay $1.30, the amount due, which 
payment was received by the company and she was reinstated as she stood before and 
continued to make payments until November, 1925. By its answer defendant admits the 
payments as alleged, but further charges that under the express terms of the policy 
insured was reinstated on August 30, 1925, and, having died within six months there- 
atter, the; liability of the company was one-half the value named in the policy, The 
amount due on the policy at the time of the death of insured was $900, of which 
$100 was paid by defendant immediately thereafter. Defendant made a tender into 
court of $350, being pne-half the balance due. The trial was had without a jury, 
and judgment was for, plaintiff for $810, the full amount claimed. Defendant has 
appealed. 

The only question of importance in this case relates to the alleged waiver of time 
of payment of the monthly premium. By the terms of the policy heretofore set out, 
the policy became void on the 15th day of August, 1925, until reinstated, unless such 
provision may be deemed to have been waived. The evidence on this question was 
offered solely by plaintiff. Over defendant’s objection he testified as to the contents 
of a letter received from defendant company in August, 1925, after insured was 
alleged to have become delinquent, in which it was stated that she was not delinquent 
or suspended ; that her dues were paid and they were carrying her right on the books; 
that plaintiff was requested to send in the payments due, which he did. He also testi- 
fied he was at the time paying on four policies of which the policy in suit was one. 
The letter was shown to have been lost. O. H. Britton, a brother of plaintiff, was 
local secretary of defendant company at St. James. He testified, on cross-examination, 
that he saw the letter written by defendant to plaintiff in August, 1925, and corrobo- 
rated plaintiff as to its contents. He also testified that he sent in a list after the 20th 
of each month of all policyholders who were delinquent, that when payments were 
sent in before the lst of the following month the company would not report such 
parties so paying as delinquent. In this statement the witness was corroborated by a 
letter received from the company by him in September, 1925, which contained the fol- 
lowing statement : 

“In reference to delinquent members—when we receive your report we write them 
and give them an opportunity to pay the current premium if they care to do so, and we 
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ask them to remit to us, as this saves time and expense for the agent, and if they pay 
we include them in the agent’s report for that month, so if any of the members come 
to you after you have mailed the report and want to pay the premiums and they are 
in good health it will be all right for you to collect and send it to us if you care 
to go to the trouble,,but we would suggest that you impress it on their minds that this 
is an accommodation and try and get them to pay promptly, as it means added trouble 
and expense to you to send in these premiums. However, this is left with you. In 
reality they are delinquent, but we do not like to see any one drop the insurance if 
they desire to continue carrying it, and we give them a few days of grace, as we know 
sometimes it is an oversight on their part.” 

The -witness further testified that Sadie Britton, the insured, had never been re- 
ported to him by the defendant company as delinquent or suspended although defend- 
ant company sent him a monthly report showing those who had been suspended for 
non-payment of dues. 

(1, 2] There was unquestionably sufficient evidence in this case to sustain a finding 
of waiver as to the delinquency clause in the policy in suit. Defendant contends, how- 
ever, that there is no question of waiver, but only a question as to the amount due. 
If there were any evidence in this case tending to prove a suspension of insured for 
failure to pay at the time required by the terms of the policy, this contention would 
be tenable. There was no such evidence, but on the contrary all the proof tended to 
establish the fact that defendant company had uniformly accepted payments between 
the 15th and 30th of the month without suspending any policyholder so paying. The 
only possible question is whether or not the company can, by its method of doing busi- 
ness, waive the provisions in the policy with respect to delinquency. It has been uni- 
formly held in this state that prompt payment of dues and assessments may be waived 
by a course of dealing with the insured, notwithstanding the policy provides that no 
waiver of forfeiture shall be valid unless in writing signed by an officer of the asso- 
on Syllabus, Andre v. Modern Woodmen of America, 102 Mo. App. 377, 76 
S. W. 710. 

In Godwin v. National Council Knights and Ladies of Security, 166 Mo. App. 289, 
loc. cit. 297, 148 S. W. 980, 982, the court held that defendant insurance company 
“had no legal right to receive and retain delinquent dues and assessments until the 
member dies and then assert that there was no waiver of forfeiture.’ To the same 
effect are Castens v. Fraternal Aid Union (Mo. App.) 255 S. W. 966; Hawkins v. 
Woodmen Accident Ass’n (Mo. App.) 204 S. W. 566; McMahon v. Maccabees, 151 
Mo. 522, 52 S. W. 384. 

[3, 4] It is contended that section 6178, R. S. 1919, which requires the company 
to pay the amount specified in the policy, prevents defendant from paying more than 
the amount stipulated in case of delinquency notwithstanding their conduct may have 
been sufficient to constitute a waiver of the suspension. , We find nothing in that 
statute which would prevent a waiver. The defendant should not be permitted to 
lead policyholders to believe they are in good standing by accepting delinquent pay- 
ments without suspension or notice of any change in the status of the insured and 
then, when death ensues, rely on a provision which they have not seen fit to enforce. 
Had defendant suspended the insured, and, upon payment of delinquent dues, rein- 
stated her, no doubt the clause providing for payment of one-half the amount due 
upon death within six months of reinstatement would have been operative. However, 
where no change was made in the status of insured, but defendant accepted’ the pay- 
ment with the understanding that it was regular, the insured must be considered as 
never having been delinquent, and the full amount due on the face of the policy should 
be paid. 

P The judgment should accordingly be affirmed. It is so ordered. 

Cox, P. J., and Bradley, J., concur. 


WINTERS v. RESERVE LOAN LIFE INS. CO. (No. 15605.) 
(Kansas City Court of Appeals. Missouri. April 5, 1926. Rehearing Denied May 3, 
1926. Certiorari Denied Dec. 20, 1926.) 

290 Southwestern Reporter 109. 

1. INSURANCE—ANTEDATED RENEWAL LIFE INSURANCE POLICY 
HELD EFFECTIVE FROM DATE NAMED THEREIN, NOTWITH- 
STANDING PROVISION FOR INSURED’S GOOD HEALTH WHEN 
POLICY WAS DELIVERED. : 
Antedated renewal life insurance policy held effective from date named therein, 
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and not from subsequent date on which first year’s premium was paid, where lower 
rate was obtained by antedating policy, notwithstanding provision requiring insured 
to be in good health on delivery of policy and payment of premium. . 

(For other cases, see Insurance, Dec. Dig. § 175.) 


2. INSURANCE—ANTEDATING RENEWAL LIFE INSURANCE POLICY 
HELD SUPPORTED BY SUFFICIENT CONSIDERATION. ‘ 
Antedating renewal life insurance policy held supported by sufficient considera- 

tion, where lower rate was obtained, and insured’s indebtedness to insurer was can- 

celed. 
(For other cases, see Insurance, Dec. Dig. § 175.) 


3. INSURANCE—INSURANCE CONTRACT MAY BE AS DESIRED, IN 
ABSENCE OF FRAUD, MISTAKE, OR LACK OF CONSIDERATION. 
Insurer and insured may enter any sort of contract they desire without interference 

by courts, except for fraud, mistake, or lack of consideration. 
(For other cases, see Insurance, Dec. Dig. § 138[1].) 


4. INSURANCE—DEFAULT IN PAYMENT OF PREMIUM NOTE HELD 
TO RENDER POLICY VOID, AND DID NOT INVOKE PROVISION 
FOR AUTOMATIC EXTENSION (REV. ST. 1919, § 6151). 

Default in payment of premium note held to render policy void, and did not 
invoke provision for automatic extension under non-forfeiture statute (Rev. St. 1919, 
§ 6151), in view of insured’s indebtedness to insurer, and stipulation in note as to 
effect of such default. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 


5. INSURANCE—PREMIUM NOTE, GIVEN TO SECURE EXTENSION OF 
TIME FOR PAYMENT OF PREMIUM, .WAS NOT “PAYMENT” OF 
PREMIUM AS RESPECTS RIGHTS ON NON-PAYMENT OF NOTE. 
Premium note, given insurer to secure extension of time for payment of premium, 

was not payment of premium beyond time of default in payment of note, since accept- 

ance of note for pre-existing debt is no payment, in absence of express agreement. 
(For other cases, see Insurance, Dec. Dig. § 349[3].) 


6. INSURANCE—INSURED’S INDEBTEDNESS TO INSURER BY VIRTUE 
OF PREMIUM NOTE WHEN IT BECAME DUE HELD DEDUCTED IN 
CALCULATING NET VALUE OF EXTENDED INSURANCE; “HERE- 
ON.” 

Indebtedness of insured to insurer by virtue of premium note at time it became 
due is to be deducted in calculating net value of extended insurance, in view of its 
provision and that of policy relative to indebtedness “hereon,” though it was not made 
specifically a lien on policy, since “hereon” refers to any indebtedness created on 
account of policy. 

(For other cases, see Insurance, Dec. Dig. § 367(2].) ~* 


Appeal from Circuit Court, Jackson County; Nelson E. Johnson, Judge. 

Action by Blanche C. Winters, administratrix of the estate of Charles Fuller 
Winters, deceased, against the Reserve Loan Litz Insurance Company. Judgment for 
plaintiff, and defendant appeals. Reversed. 

Certiorari quashed 290 S. W. 115. ; 

Frank G. West, of Indianapolis, Ind., ana Grant I. Rosenzweig, of Kansas City, 
for appellant. 

Rosenberger & Reed and McVey & Freet, all of Kansas City, for respondent. 

Bianp, J. This is a suit on a life insurance policy in the sum of $5,000, written 
by the defendant upon the life of one Charles Fuller Winters in favor of plaintiff as 
beneficiary. At the conclusion of the testimony the court instructed the jury to find 
for plaintiff, resulting in a verdict and judgmetn in her favor in the sum of $5,439.17. 
Defendant has appealed. 

The facts show that on the 27th day of February, 1904, the insured took out with 
defendant a policy of life insurance in the sum of $5,000. In January, 1916, a loan of 
$970 was obtained by the insured on the security of that policy, and later the premium 
due on February 27, 1916, was paid by the execution of notes, the last of which was 
for $125.60, due November 27, 1916. This loan was subsequently extended to Janu- 
ary 27, 1917. Shortly before January 22, 1917, the insured made application to the 
defendant for a new policy; said application reading as follows: 
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“Kansas City, Mo., Feb. 26, 1916. Reserve Loan Life Insurance Co., Indianapolis, 
Indiana: I herewith hand you policy No. 15391 on the 20 pay plan for $5,000, and 
request that you substitute therefor a standard provision non-participating policy for 
$5,000 on the Lt’d. Pay Single Prem. plan, on which the premium hereafter will be 
$131.45 per annum; said substituted policy to be dated February 26, 1916, at page 37, 
and to recite fully every benefit to be received in connection therewith, and said original 
‘policy and all benefits thereunder to be canceled, as a conclusion for such substitution. 
Notes of $970.00 and $125.60 to be cancéled and returned.” 

This application was received by defendant on January 22, 1917. On said day de- 
fendant wrote the insured that it had received his application, and that its local agent 
in Kansas City would deliver to the insured a new policy, “issued in consideration of 
the cancellation and exchange of your old policy.” “When your receipt for the new 
policy has been returned to us, we will immediately cancel the loan of $970.00 on 
your old policy and the canceled loan agreement will be returned to you. We will 
also cancel and return your premium note for $125.60, which was given for the annual 
premium due February 27, 1916.” 

The new policy was delivered to insured on January 23, 1917, and the insured 
executed a receipt for the same on that day. In connection with the issuance of the 
new policy, the insured borrowed $1,010 on a policy loan certificate. The new policy 
provided that it was issued in consideration of the payment in advance of a premium 
in the sum of $1,194.25, to be continued upon payment of renewal premiums of $131.45 
on the 26th day of February of each year thereafter until nine such renewal premiums 
had been paid, or until the prior death of the insured. It also proyided: 

“This policy shall not take effect unless the insured is alive and in good health at 
the time of its delivery nor then unless the first premium has been paid.” 

The policy was dated February 26, 1916. It recited “a loan of $1,010 made on this 
policy under date of February 26, 1916.” 

Under the heading of “Tables of Guaranteed Values” the policy provided: 


Policy Cash or Loan Paid-Up Insurance Extended 
Year. Value. Insurance. Years. . Months. 
1 $1,010 $2,565 22 4 
2 1,150 2,865 24 2 


“The reserve on this policy and all surrender values contained therein are based on 
the American Experience Table of Mortality with three and one-half per cent. interest 
and in no case does the surrender charge amount to more than two and one-half per 
cent. of the amount insured hereby. 

The policy further provided: 

“In the event of no indebtedness hereon, the values in the above table will apply. 
Any indebtedness hereon may be paid in cash and the values in the table will then 
apply, or, if not so paid, the cash and loan values will be reduced by the amount of 
the indebtedness ; the paid-up insurance will be reduced in the ratio of the indebtedness 
to the reserve on the policy; and the extended insurance shall be for as long a term as 
the balance left after deducting the indebtedness from the net value of the extended 
insurance as shown in the table, will purchase as a net single premium. Premium 
payments for fractional parts of a year, if any, will proportionately increase the values 
in the table. Values after twenty years shall be equivalent to the full reserve on this 
policy.” ; 

Under the heading of “Loan Value,” it provided in part as follows: 

“Failure to pay any loan or interest thereon shall not avoid this policy unless the 
total indebtedness to the company shall equal or exceed the legal reserve on this 
policy nor until thirty-one days after legal notice shall have been mailed by the com- 
pany to the last known address of the insured, and assignee, if any, if such assignee 
has notified the company of his address.” 

Under the heading of “Extended Insurance,” it provided: 

“At the expiration of one year from the date hereof, if any subsequent premium 
be not paid when due, the company will, without action on the part of the insured, 
extended this policy as non-participating term insurance, without loan values, for the 
term provided in the table guaranteed values opposite the number of years for which 
annual premiums have been paid.” 

And under the heading of “Premiums” it provided, among other things, that— 

“Upon default in payment of any premium or any note or interest thereon, 
whether such note be given for the first or subsequent premium, this policy shall be 
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null and void and all premiums forfeited to the company, except as herein provided.” 

The policy further provided that— 

“This policy and the application herefor * * * shall constitute the entire contract 
between the parties hereto.” 

When the receipt for the new policy was returned to defendant, it canceled, as of 
date February 26, 1916, the loan of $970 that had been made by it. As the interest on 
this loan had been paid im advance, the insured was given credit for this interest, 
amounting to $53.35. This had left an indebtedness of $916.65 on account of this loan, 
which was canceled as aforesaid. The note for $125.60 which covered the premium 
and interest thereon upon the old policy from February 27, 1916, to February 27, 
1917, was canceled, and the note returned to the insured. The old policy had a cash 
surrender value of $1,031.35. This was used to cancel insured’s indebtedness of $916.65 
as aforesaid, and the balance of $114.70 was used in part settlement of the premium 
on the substituted policy. 

On February 20, 1917, the insured wrote defendant that he regretted the “necessity 
of asking another extension,” but that he “would like to have relief for approximately 
six months.” In compliance with this request, the company, upon the payment of 
the interest in advance, sent insured a note for $131.45, the amount of the annual 
premium, which fell due on February 26, 1917, payable upon the new policy. This note, 
which was executed and returned by the insured, reads as follows: 

“$131.45. Kansas City, Mo., February 26, 1917. 

“On the 26th day of August, 1917 (before noon), for value received, I promise 
to pay to the order of the Reserve Loan Life Insurance Company, Indianapolis, Indiana, 
the sum of one hundred thirty-one and 45/100 dollars, payable at 900 Odd Fellows 
Building, Indianapolis, Ind., with interest at the rate of eight per cent. per annum after 
maturity, and with attorneys’ fees. This note is given to secure extension of time of 
payment of the premium due February 26, 1917, on policy No. 58540 in said company 
bearing date February 26, 1916. If this note be not paid at maturity, said policy shall, 
without notice or any affirmative act on the part of the company or any of its officers 
or agents, be null and void, except as provided in the policy; and this note and accrued 
interest shall, without rebate or discount and without reviving said policy or any of its 
provisions, be collectible without relief from valuation or appraisement laws, for the 
proportion of its face, with interest, that the time the insurance has been continued by 
this note bears to the whole time covered by said premium.” 

This note matured on August 26, 1917, but was not paid. Upon the non-payment 
of the note the policy was marked “lapsed” upon the records of the company. The 
records of the company show that the note was canceled, except as to the earned por- 
tion of $65.72. On August 28, 1917, the company wrote the insured of the non-pay- 
ment of the note, stating that this caused the policy to become delinquent, and asked 
him to make application for reinstatement. No answer was made to this letter, and 
on September 8th and 21st the company again wrote the insured to the same effect, 
Nothing was done by insured, and he died on January 11, 1918. By virtue of the $1,010 
loan certificate and the earned portion of the $131.45 premium extension note, there was 
due the company on August 26, 1917, the sum of $1,106.02, which included interest in 
the sum of $30.30 upon the $1,010 loan. 

The. evidence further shows that, at the time he made application for the sub- 
stitution of the new policy, insured was 38 years of age, and that the initial and subse- 
quent premiums mentioned in the policy were based upon his age being 37 years. At 
i53.98 the initial premium would have been $1,218.50 and the subsequent premium 

133.95. 

{1] Defendant insists that the court erred in directing a verdict for plaintiff. 
Plaintiff contends that the policy in suit is covered by the cases of Halsey v. Ins. Co., 
258 Mo. 659, 167 S. W. 951; Johnson v. Ins. Co., 212 Mo. App. 290, 249 S. W. 115; 
and Landrigan v. Ins. Co., 211 Mo. App. 89, 245 S. W. 382, and like cases. These 
cases hold that, where there is a difference as to the time stipulated that the premium 
is to be paid and the time when the insurance is to go into effect, the latter controls, 
for, when the insured has paid a full year’s premium, he is entitled to a full year’s 
insurance in return therefor; that under such circumstances, to give such a stipulation 
controlling effect would result in the insured’s obtaining less than a full year’s insur- 
ance on the payment of a full year’s premium, ending in insured’s not obtaining full 
consideration for the premium paid. 

Plaintiff insists that as the policy provides that it shall not take effect unless the 
insured is alive and in good health at the time of its delivery, and then only in case 
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the first premium has been paid, and as the policy was delivered and the first year’s 
premium paid on January 23, 1917, and as the insured died on January 11, 1918, within 
the policy year, the insurance was in force at the time of the death of the insured 
under the rule announced in the Halsey and other cases we have mentioned. In this 
connection plaintiff argues that, by the express terms of the contract, it was entirely 
immaterial that a former policy existed and was exchanged for the policy sued.on. 

Defendant insists that the rule announced in these cases has no application, for the 
reason that they invelved original insurance policies, and this case covers an entirely 
different situation, that is, the substitution of one policy for another, and that there 
was ample consideration for the antedating of the policy in suit. Plaintiff does not 
agree with this contention of the defendant, but states that, even assuming that there 
was antedating agreement, and that the fact that the substitution of policies is ma- 
terial, the dating of the substituted policy has no effect in determining the time when 
the insurance began, because the policy expressly provides that it takes effect from the 
time of its delivery and payment of the first premium (which occurred on January 22, 
1917), and while the insured is in good health; that, as the premium on the new 
policy had been paid by the loan agreement so as to carry the policy beyond the date 
of insured’s death, the premium note of $131.45, on the failure to pay which defendant’s 
plea of forfeiture is based, was without consideration, and void. 

[2, 3] We do not think that the rule laid down in the Halsey and other cases men- 
tioned has any application to the facts involved herein. There was ample considera- 
tion for the antedating of the policy. Johnson v. Life Ins. Co. (C. C. A.) 143 F. 950. 
Negotiations for the new policy were commenced by insured, who for some reason 
desired to discontinue his old policy and to take out a new one. He was indebted 
to the insurance company, and wanted this indebtedness canceled, and desired that the 
premium on his new policy be based on the age of 37 years instead of his true age, 
which was 38, thus reducing the amount of tiie premium that was necessary to be paid. 
There is no evidence as to how the amount of the initial premium of $1,194.25 on the 
substituted policy was arrived at or what it was made up of. Of course, it was quite 
immaterial as to how the amount was computed, for the reason that the parties were 
at liberty to enter into any sort of a contract they desired without interference by 
the courts, except for fraud, mistake, or the like, or lack of consideration. 

As before stated, insured desired his indebtedness of $970 and $125.60 canceled 
by the company. He wanted a new policy on the limited pay single premium plan, and 
desired to pay a premium therefor based upon his age as of February 26, 1916, instead 
of his real age at the time he made the application, which was 38. There is no ques- 
tion but that there was ample consideration for antedating the policy, that is to say, 
the insured thereby procured the cancellation of $1,095.60 indebtedness that he owed 
the company, and secured an agreement that the company would carry the insurance 
upon the the payment by him of a premium in a similar amount that he would have 
been required to pay had the policy been dated as of the date of its delivery. As 
before stated, we cannot inquire into the question as to whether plaintiff received 
enough for his agreement to the antedating of the policy, or, in other words, as to 
whether the insured exercised good jrdgment in entering into such an agreement. 
While perhaps not material, it is well io state that the insured obtained a full year’s 
insurance beginning February 26, 1916, for the consideration mentioned in the policy 
as the old policy, supplemented by the new, was in force during that entire period, 
and it was stipulated that the premium that he had paid on the old policy therefor 
should be returned to him, and this was done. 

It is urged that the date of the policy has no legal importance, although the applica- 
tion had requested that it be predated, and that the policy be issued at the age of 37. 
Of course, in this connection, plaintiff is attempting to come within the Halsey and 
other cases which hold that the date of the delivery of the policy controls as to when 
the policy goes into effect. However, those were cases where original insurance was 
taken out, and did not involve a substitution of policies. The provision in the policy 
involved in the case at bar concerning its taking effect upon delivery and payment of 
the premium while the insured was alive and in good health was entirely consistent with 
the application for the policy. and what was intended to be done by the parties in the 
way of substitution of policies. There is no ambiguity. While the application was 
dated February 26, 1916, it was not signed by the insured and received by the company 
until January 22, 1917. The new policy could not have gone into effect prior to that 
time, and, as the company had not agreed in advance to issue the policy as requested in 
the application, it had a right to put into the policy any provision in reference to its 


’ 
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going into effect that it desired so long as it was based upon a consideration, and the 
insured was willing to agree to its terms. Which he did by accepting the policy. Of 
course, the old policy remained in effect until the going into effect of the new policy. 
There is nothing inconsistent with the idea of a contract going into effect on a certain 
date and its covering a past situation or transaction as well as the future. We know 
of no law that would prevent the parties from agreeing that the contract entered into 
on January 22, 1917, should take effect as of February 26, 1916. To say that the 
predating of the policy has no legal signficance is to wholly ignore the application 
signed by the insured and what he evidently intended should be the effect of it. 

Plaintiff contends that, at the time the policy was delivered, had the insured suf- 
fered a failure of health or an accident, from which he later died, the company would 
have been in a position to have successfully resisted any claim thereunder by asserting 
that the policy had never gone into effect and was void if this be true, it might be that 
’ the terms of the policy were severe on the insured, but, as before stated, we have noth- 
ing to do with that. Of course, if the policy had not taken effect on account of these 
things, the company could not have collected the consideration therefor, or, if collected, 
it would have been required to return it. Had the substituted policy never gone into 
effect, insured still would have enjoyed a full year’s insurance, beginning February 206, 
1916, under the old policy. To say that there was no provision of the contract which 
was affected by the antedating of the policy would wholly ignore the whole scheme of 
the substitution of the policies. We therefore hold that there was ample consideration 
for os of the policy and for the giving of the premium note in the sum 
of 45. 

[4] Plaintiff contends that, even though it be held that the rule in the Halsey 
and other cases cited does not apply, and that the insured owed a premium of $131.45 
for the policy year beginning February 26, 1916, and that the premium note was a valid 
one, still the default in the payment of this note on August 26, 1917, did not render the 
policy void, but brought into play the policy provisions for automatic extension of 
the insurance, which, it is claimed, prolonged the insurance beyond insured’s death. 

he parties do not agree on the method by which the extended insurance is to be cal- 
culated under the provisions of the policy; plaintiff contending that under the terms 
of the policy its cash or loan value as shown by the table of guaranteed values is the 
net value of the extended insurance to be used to purchase the net single premium 
mentioned in the policy, while defendant insists the use of the words “as shown in the 
table,” in that part of the policy providing that “the extended insurance shall be for as 
long a term as the balance left after deducting the indebtedness from the net value 
of the extended insurance as shown in the table will purchase as a net single premium,” 
refers to the number of years and months shown in the table, and not to the column 
containing the cash or loan values; that the net value of the extended insurance is its 
money value, to be calculated according to other provisions of the policy, that is to say, 
it is to be computed upon the reserve based upon the American Experience Table of 
Mortality with 3% per cent. interest. Defendant’s actuary testified that, calculating 
the net value of the extended insurance on defendant’s theory, such value at the time 
of the default in the payment of the note was less than the amount of indebtedness 
on the policy evidenced by the loan certificate alone, even assuming that the premium 
note of $131.45 was to be considered as a payment of six months of the 1917 pre- 
mium on the policy. The actuary, making the same assumption, also calculated the 
net value of the extended insurance on the basis of our non-forfeiture statute (sec- 
tion 6151, R. S. 1919), and this calculation likewise showed that the insured had no 
equity in the policy at the time the premium note became due, on account of the 
insured’s indebtedness, exclusive of that covered by the premium note. 

[5] However, adopting plaintiff’s theory as to the manner in which the net 
value of the extended insurance is to be arrived at, it becomes material to decide 
whether the policy ever had a cash or loan value of as much as $1,150, the amount 
mentioned in the table for the second policy year. If it had, there is no question 
but that under all the testimony there was enough equity left in the policy, after 
paying all of the indebtedness that the insured owed the company, to purchase a 
net single premium to carry the policy beyond the death of deceased. It was sub- 
tantially conceded by the defendant at the trial that the earned portion of the note 
paid one-half year’s premium, and, if this is true, under all the testimony, the 
cash or loan value of the policy on August 26, 1917, was $1,080.00. However, 
plaintiff contends that it was $1,150. This contention is based upon the claim that 
the premium note paid the premium for a full year. We think, however, that plaintiff 





780 The Insurance Law Journal, Vol. 68 [May, 1927 


is mistaken in this contention. The note recited that “this note is given to secure 
extension of time for the payment of the premium due February 26, 1917.” 

“The law in this state is settled that the acceptance of a note either of the 
debtor or of a third person for a pre-existing debt is no payment, unless the 
creditor expressly agrees to take it as payment and to run the risk of its being 
paid.” Shotwell v. Munroe, 42 Mo. App. 669; State ex rel. v. Wagers, 47 Mo. 
App. 431; McMurray v. Taylor, 30 Mo. 263, 77 Am. Dec. 611.” Wooldridge v. 
Hopkins (Mo. App.) 278 S. W. 1081, 1084. 

This rule applies to notes given to life insurance companies for premiums. 
Keller v. N. Y. Life Ins. Co., 301 Ill. 198, 133 N. E. 726, 729. There is nothing 
in the case of Malone v. Ins. Co. 202 Mo. App. 499, 213 S. W. 877, cited by 
plaintiff, holding to the contrary. It is unnecessary for us to say as to whether, 
by reason of the other provisions of the premium note and under the wording of 
the policy, the premium note paid the premium to the date of the default in the’ 
payment of the note, for the reason that defendant, has conceded as much, and we 
may assume that it did pay to that extent, in view of the conclusion that we have 
reached in the case. 

However, we feel confident that the note did not serve to pay the premium 
beyond the time of the default in the payment of the note. The note provided 
that it should be collectible only “for the proportion of its face, with interest, 
that the time the insurance has been continued by this note bears to the whole 
time covered by said premium.” Under the provisions of the note and the policy, 
the policy ceased to run upon premiums paid at the time the default was made, 
but ran merely upon extended insurance. And this was the testimony of plaintiff's 
actuary. We therefore must hold that at most the net value of the extended in- 
surance was not greater at the time in question than $1,080. 

{6] The only question that remains to be decided is as to whether the $65.72, 
the indebtedness owed the company by the insured by virtue of the existence of 
the premium note, at the time the note became due, is to be considered in de- 
termining the net value of the extended insurance or merely taken as an indebted- 
ness of the insured to the company to be deducted, with interest, from the amount 
of the insurance. Plaintiff urges that the premium note was not made a lien upon 
the policy under the terms of the contract, and was not deductible from the net 
value of the extended insurance. If plaintiff’s contention is well taken, then there 
was sufficient left in the net value of the extended insurance to purchase a net 
premium extending the insurance beyond the date of insured’s death. If her con- 
tention is not correct, and the $65.72 is to be deducted in calculating the net value 
of the extended insurance, then there was not sufficient equity in the policy to 
carry it beyond said date. 

Plaintiff contends that the premium note was merely a naked note of hand, 
given on the personal credit of insured; that the transaction, in the consideration 
of this point, should be treated as though the insured had paid the premium in 
cash, and the extended insurance is to be computed exactly as if all premium 
due had been paid in cash to August 26, 1917. In this connection plaintiff points 
out the peculiar language used in’ the loan certificate whereby the insured borrowed 
of the defendant the sum of $1,010 to cover in part the first premium. The lan- 
guage of this instrument is: That the insured had “this day borrowed of the ‘said 
company on the said policy (which is hereby assigned to said company) the sum 
of $1,010, etc.” Plaintiff says that in this loan certificate the loan of $1,010 was 
made a lien upon the policy, while under the terms of the premium note the note 
was not. 

While the premium note was not made specifically a lien upon the policy, we 
think there is no question but that the policy contemplated that it should be taken 
into consideration in computing the net value of the extended insurance. The policy 
provides that if any indebtedness “hereon” is not paid, “the extended insurance shall 
be for as long a term as the balance left after deducting the indebtedness from 
the net value of the extended insurance as shown in the table will purchase as 
a net single premium.” The policy further provides that, “upon the default in 
payment of any premium or any note or interest thereon, whether such note be 
siven for the first or subsequent premium, this policy shall be null and void, and 
the premiums forfeited to the comnany, except as herein provided.” The note 
contains a similar provision. Plaintiff says that the exception refers to that part» 
of the policy mentioning the indebtedness “hereon,” and that the word “hereon,” 





Life| Alexander v. Northwestern Mutual Life Ins. Co. 781 


as used in the policy, means such loans as are specifically made a lien upon the 
policy such as the loan for the first premium. We think that this wholly ignores 
the provision of the policy that it was to become null and void in case of default 
in the payment of any note given for a premium, with the exception therein con- 
tained. Under plaintiff's theory, the insured could have given an unlimited number 
of notes of this character, and the policy could never become null and void for 
their nonpayment, but the indebtedness thereby created would be merely deducted 
from the amount of the policy after insured’s death. ‘“Hereon” is defined in 
Webster’s Dictionary as “on this”; “hereupon.” “Hereupon” is defined in the 
Century Dictionary as “upon this,” “following or on account of this.” Con- 
struing all of the terms of the policy, we are confident that the word “hereon” 
means any indebtedness created on account of the policy, and certainly the giving 
of the premium note was the creation of an indebtedness on account of this policy. 
Dewerthern v. Life Ins. Co. (Mo. App.) 234 S. W. 1048, 1049. The construction 
that we have given the policy is fair to both parties. If the giving of the note 
was to operate so as to increase the net value of the extended insurance, it also 
should operate to reduce such value in case of its nonpayment. 

While there is a difference in the wording of the loan certificate and the 
premium note, we do not consider this difference as of much importance. The 
loan certificate was given under different circumstances than those present in the 
giving of the premium note. Merely because the company used a different character 
of evidence of indebtedness given at different times for different purposes does not 
mean that one should be construed in reference to the other. It is possible that the 
company at the time the premium note was given was not using the same kind of 
loan certificate. We are not called upon to speculate upon the reasons why the 
company saw fit to draw the two documents with their provisions as they are. 
Each, we think, must stand on its own bottom. 

After a careful examination of the whole matter, we are confident that we 
would be wholly unjustified in holding that the earned part of the premium note 
should be deducted in calculating the net value of the extended insurance. Being 
of this opinion, it follows that plaintiff failed to make out a case, and, instead 
of a verdict being directed for plaintiff, it should have been directed for the de- 
fendant. 

The judgment is reversed. 

ARNOLD, J., concurs. 

Trimesie, P. J., absent. 


ALEXANDER v. NORTHWESTERN MUT. LIFE INS. CO. (No. 15847.) 
(Kansas City Court of Appeals. Missouri. Jan. 24, 1927.) 
290 Southwestern Reporter 452. 

1. INSURANCE—SURPLUS OF DIVIDEND AFTER PAYING QUARTERLY 
PREMIUM HELD NOT TO APPLY ON PER DIEM BASIS TO EX- 
TEND INSURANCE. 

Where dividend due insured was applied to payment of quarterly premiums, 
surplus over payment of one premium cannot be treated as premium payment on per 
diem basis, rather than credit of next quarterly payment, so as to extend insur- 
ance after default in payment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


2. INSURANCE—INSURER COULD DEDUCT INSURED’S DEBT FROM’ 
CASH RESERVE APPLICABLE TO PURCHASE OF EXTENDED IN- 
SURANCE ON DEFAULT IN PAYMENT OF PREMIUMS. 

Under policy providing that, on default in payment of premiums, face amount of 
policy and existing dividend additions less indebtedness to company would be ex- 
tended as term insurance for such time as cash surrender value would provide, com- 
pany on default in payment of premiums had right to deduct insured’s debt to 
company from cash reserve or amount applicable to purchase of extended insurance. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


3. INSURANCE—DEDUCTING INSURED’S INDEBTEDNESS FROM 
BOTH RESERVE AND FACE OF POLICY HELD NOT UNLAWFUL, 
IN VIEW OF EXTENSION OF INSURANCE. 
Under life, policy providing for taking of indebtedness due company from in- 
sured on account of policy from the reserve and dividend additions, and also from 
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the face of the policy plus dividend additions in determining extended insurance, no 
unlawful double credit was taken by company in deducting indebtedness of insured 
from both the reserve plus dividend accumulations and the face of the policy plus 
such additions, where there was compensation for taking of latter credit in extension 
of time that insurance was caused to run thereby. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


4. INSURANCE—PARAGRAPHS OF POLICY PROVIDING FOR CASH 
SURRENDER VALUES AND EXTENDED INSURANCE MUST BE 
CONSTRUED TOGETHER. 

Paragraphs of life insurance policy providing for cash surrender value and ex- 
tended insurance on default in payment of premiums based on cash surrender value 
must be construed together. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 


5. INSURANCE—THOUGH AMBIGUITY IN POLICY IS RESOLVED IN 
FAVOR OF INSURED, LANGUAGE SHOULD NOT BE GIVEN 
STRAINED CONSTRUCTION. 

Though ambiguity in insurance policy should be resolved in favor of insured, 
language should not be given strained, forced, or unnatural construction to bring 
about ambiguity. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—EXTENDED LIFE INSURANCE IS FOR FULL FACE 
AMOUNT OF POLICY ONLY WHEN CALCULATED UNDER 
STATUTES (R. S. 1919, §§ 6152-6154). 

Extended insurance is for full face amount of life insurance policy only when 

it is calculated under terms of Rev. St. 1919, §§ 6152-6154. 


(For other cases, see Insurance, Dec. Dig. § 367[1].) 


7. INSURANCE—COMPANY, HAVING RIGHT TO DEDUCT INDEBTED- 
NESS FROM CASH RESERVE OF POLICY, AND ALSO FROM FACE 
OF POLICY IN COMPUTING EXTENDED INSURANCE, DID NOT 
WAIVE FORMER RIGHT BY INSISTING ON LATTER. 

Under life insurance policy giving company right on default in payment of 
premiums to deduct indebtedness from cash reserve, and also from face of policy in 
computing extended insurance, deducting such indebtedness from face of policy 
was not waiver of right to deduct it also from cash reserve. 


(For other cases, see Insurance, Dec. -Dig. § 367[2].) 


Appeal from Circuit Court, Callaway County; Henry J. Westhues, Special Judge. 

Action by Beulah W. Alexander against the Northwestern Mutual Life In- 
surance Company. From a judgment for plaintiff, defendant appeals. Reversed. 

Nagel & Kirby and E. Paul Griffin, all of St. Louis, and N. T. Cave, of Fulton, 
for appellant. 

Baker & Baker, of Fulton, for respondent. 

BLanp, J. This is an action on a: policy of life insurance in the sum of $3,000 
issued on January 21, 1916, on the life of one William M. Alexander, who died on 
October 3, 1925, at his home in Fulton, Mo. Plaintiff was insured’s wife and the 
beneficiary in the policy at the time of his death. She brought this suit to recover 
the full amount of the policy; defendant having previously refused to pay anything 
upon it. The case was tried before the court largely upon an agreed statement 
of facts, resulting in a judgment in favor of plaintiff in the sum of $2,596.97, and de- 
fendant has appealed. 

The facts show that the annual premium of the policy was $85.80, payable on 
January 21st of each year. The insured paid all of the annual premiums up to and 
including the premium due on January 21, 1924. On December 3, 1924, the insured 
borrowed from the defendant the sum of $414 and pledged the policy sued on as 
security therefor, agreeing to pay interest at the rate of 6 per cent. per annum on 
said loan. This loan was never repaid. At or prior to January 21, 1925, the time 
the premium became due, defendant and the insured entered into an agreement under 
the terms of the policy, that, beginning with that day, he should pay quarterly 
premiums in the sum of $22.08 each, payable on the 21st day of January, April, 
July, and October of each year instead of the annual premium. 

Prior to January 21, 1925, the defendant, under the provisions of the policy, 
determined that the divisible surplus accruing on said policy due insured was $26.97 
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and declared a dividend due insured for that sum. The agreed statement of facts 
recites that— 

Under the provisions of the policy “the insured had a right to and did elect 
to apply such dividend to the payment of the premiums, and the defendant com- 
pany issued to the insured its receipt for the quarterly premium due January 21, 
1925, for the sum of $22.08, leaving an excess due the insured of $4.89, making the 
following notations on said receipt: ‘Excess, $4.89.’ ‘Excess will be applied on 
next premium.’ ” 

The quarterly premium on the policy due April 21, 1925, was never paid. For 
some time prior to that day insured was in poor health and was continuously to the 
time of his death a sick man. On March 20, 1925, defendant notified insured by mail 
at his business address in Fulton, the place where he had requested defendant to send 
his notice and mail, to the effect that the quarterly premium due April 21, 1925, was 
payable, and requested him to pay it. Said notice was received at said address: 
On May 14, 1925, defendant sent a second notice to insured notifying him that the 
time allowed for payment of his quarterly premium of $17.19 would expire on May 
22, 1925. The policy provided for a grace of 31 days for the payment of the 
premiums except the first one, during which time the insurance should remain in 
full force. This latter notice was also received at insured’s place of business. On 
May 27, 1925, defendant notified insured by letter that his policy had lapsed because 
of the nonpayment of the quarterly premium due April 21, 1925. On May 28, 1925, 
defendant’s district agent in Fulton notified plaintiff by telephone that the premium 
due on April 21, 1925, had not been paid and the policy had lapsed; the agent having 
received a copy of the letter addressed to the insured on May 27. Immediately on the 
same day that plaintiff was so notified she offered to pay the premium, but tender 
thereof was refused by the defendant on the ground that the 31 days’ grace allowed 
for payment of the premium had expired. On June 3, 1925, the company delivered 
to the insured its check for $4.89, being the excess dividend on hand. This check was 
received by the insured on June 26, and retained by him until his death; it never 
being deposited in a bank or cashed. This check was tendered back by plaintiff in 
her reply. 


On June 16, 1925, defendant notified insmed by letter that, in consequence of his 
failure to pay the premium due on April 21, “the following indebtedness was satisfied 
in accordance with the contract provisions: 

Policy loan 
Interest thereon 
Premium loan 


—and there remained automatically in force extended term insurance of $2,577 ef- 
fective to September 1, 1925.” At the same the defendant returned the policy to the 
insured; it having been placed with the defendant company to secure the loan here- 
tofore mentioned. When said policy was delivered to the insured it bore thereon 
the indorsement printed in red ink and marked “important” the information that— 

“This policy, having defaulted in the payment of premiums, was extended as 
term insurance of $2,577 expiring on September 1, 1925.” 

Defendant’s letter of July 16 notified insured that he might apply for rein- 
statement. The facts show that at that time he could not have passed a physical 
examination necessary for such procedure. 

The policy provided for extended and nonparticipating term insurance in case 
of default in the payment of the premiums, except the first two, and in this con- 
nection reads as follows: 

“lla. The cash surrender value of this policy at any time prior to default in 
premium payment, or within: the thirty-one days of grace, will be the then reserve 
on the policy and any dividend additions then existing, less any indebtedness to the 
company on account thereof, and less also a surrender charge on the amount in- 
sured which during the fifth or any previous policy year shall be at the rate of $10 
per $1,000 of insurance, and which thereafter shall diminish annually at the rate of 
$1 per $1,000 of insurance.” 

“Extended and Paid-Up Insurance Options. 

“Ilc. Upon default in premium payment, unless the premium be paid within the 
thirty-one days of grace, the face amount of the policy and any existing dividend 
additions, less any indebtedness to the company on account thereof, will be extended 
automatically as nonparticipating term insurance for such length of time from 
the date of such default as the then cash surrender value (as stated in the preceding 
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paragraph numbered lla) will provide at the net single premium rate for the at- 
tained rate for the attained age of the insured according to the American Experience 
Table of Mortality, with interest at 3 per cent.” 

It is insisted by the defendant that its declaration in the nature of a demurrer 
to the evidence should have been given for the reason that the policy had expired 
at the time of insured’s death. Plaintiff’s theory of recovery, and the theory upon 
which the court decided the case as is indicated by the declarations of law given by 
the court, is as follows: First, that defendant, by accepting a partial payment of the 
premium due April 21, 1925, waived its right to demand the full premium payment, 
and that, while it was not required to accept a partial payment upon the premium, 
it having voluntarily done so, the policy did not lapse until 31 days after the $4.89 
had been exhausted, which plaintiff says kept the policy alive for 20 days or until 
May 10th. Plaintiff, therefore, argues that the 31 days of grace did not expire until 
June 11, 1925, and, as tender of the premium was made 14 days prior to this latter 
time, the policy did not lapse; second, that defendant had no right under the terms 
of the policy to deduct the insured’s indebtedness to the company from the cash 
reserve or the amount applicable to the purchase of extended insurance; third, that 
even if the defendant company had the right to deduct the insured’s indebtedness to 
the company from the cash reserve, defendant waived that right by deducting the 
indebtedness from the face of the policy. 


[1] We think there is no merit in the first contention. The credit of $4.89 that 
the insured had on January 21, 1925, cannot be treated as a premium payment on a 
per diem basis, as contended by plaintiff, rather than a credit upon the quarterly 
payment of $22.08. A contention of this nature was ruled by this court in favor 
of the insurance company in the case of Hutchinson v. National Life Ins. Co., 196 
Mo. App. 510, 515, 195 S. W. 66. However, plaintiff attempts to distinguish this 
from the Hutchinson Case by stating that the court in that case was discussing the 
question of a dividend due at the same time that the premium was due, while here 
the dividend was due on January 21, 1925, and the quarterly premium of that date 
was paid in full, and defendant, instead of sending its check at that time to the 
insured for the sum of $4.89, which was due insured in cash, being the difference 
between the dividend and premium, elected to retain it to apply upon the next pre- 
mium as stated in the receipt. We might say in this connection that there is some- 
thing more than a mere election on the part of defendant to retain the $4.89 to 
apply on the next premium; there was an agreement between the parties that this 
should be done. Plaintiff in her petition pleads: 

““* * * That on or about January 21, 1925, the said William M. Alexander, in the 
manner provided in said policy, elected to apply the dividend aforesaid to the pay- 
ment of the premiums; that thereupon the said William M. Alexander, in the manner 
provided in said policy, elected to apply the entire dividend to the payment of his 
premium due and to become due on said policy.” (Italics ours.) 

We are unable to distinguish this case from the Hutchinson Case. There the 
policy provided that the dividend should be applied to the reduction of each subse- 
quent year’s premium. It is true that by the terms of the policy the dividends in that 
case were automatically credited to the premiums and here the $4.89 was credited 
to the next premium by agreement of the parties made after the issuance of the 
policy. But what difference this would make we are unable to see. In both cases 
it was the intention that the dividend be applied to the reduction of the quarterly 
premium and not applied ag vayment of the premium on a per diem basis. Plaintiff 
cites the case of AEtna Life Ins. Co. v. Hartley, 67 S. W. 19, 68 S. W. 1081, 24 
Ky. Law Rep. 57, which is apparently in conflict with the Hutchinson Case, although 
the facts in the two cases are somewhat different. However, we are well satisfied 
with the reasoning in the Hutchinson Case, and therefore adhere to it. While de- 
fendant notified deceased on May 14th that his quarterly premium was $17.19, this 
did not show that it considered that the excess dividend of $4.89 was being used in 
payment of the premium on a per diem basis in view of all that had gone before and 
cannot be said to show anything but that it was collecting on a quarterly basis and 
that it was the balance of the premium on that basis that it was attempting to 
collect. 

[2] The contention that the company had no right to deduct the insured’s in- 
debtedness from the cash reserve or amount applicable to the purchase of extended 
insurance cannot be upheld in view of the terms of the policy. In this connection 
plaintiff insists that— 
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In neither paragraph lla nor paragraph llc of the policy “* * * is there any 
right given to the company to deduct from the amount applicable to the purchase of 
extended term insurance any loan made on the policy. The only indebtedness under 
these provisions that the company could deduct was indebtedness on account of 
premiums and indebtedness on account of dividend additions. The insured owed 
defendant company nothing on account of either of these items.” 


[3] It is also insisted by plaintiff in connection with the point in reference to 
waiver that by the provision of paragraph llc defendant could not deduct the amount 
of the policy loan from the cash reserve and also from the face of the policy, and in 
support of this latter proposition it is claimed that— 

“It (paragraph llc) does not say ‘the face amount of the policy and any existing 
dividend additions, less any indebtedness to the company on account thereof, will be 
extended automatically as nonparticipating term insurance for such length of time 
from the date of such default as the then cash surrender value, less any indebtedness 
due the company,’” etc. 


[4-6] Paragraphs lla and 1lc must be construed together and we do not think 
that their provisions are even ambiguous. While any ambiguity must be resolved 
in favor of the insured, we are not justified in giving the language of the policy 
a strained, forced, or unnatural construction in order to bring about such an am- 
biguity. That part of paragraphs lla and 1lc of the policy reading, “Less any in- 
debtedness due the company on account thereof,” undoubtedly, refers to indebtedness 
on account of the policy. The mention of the default in the premium payment in 
this connection has no reference to the manner in which the surrender value of 
the extended insurance should be calculated, but merely fixes the time at which such 
calculation should be made. But plaintiff urges that the policy of this state as shown 
by sections 6152 to 6154, inclusive, R. S. 1919, is that the extended insurance be for 
the full face amount of the policy. We fail to see how this, if true, would benefit 
plaintiff ; but a reading of these sections shows that to be the policy of this state only 
when the extended insurance is calculated under the terms of the statute. In this case 
plaintiff.is not claiming that the computations should be made under the statute, but 
evidently regards the provisions of the policy more favorable to her than the statute. 

There is no question but that the two paragraphs not only provide for the 
taking of the indebtedness due the company: on account of the policy from the 
reserve and the dividend additions as provided in paragraph lla, but also from the 
face of the policy plus such dividend additions as provided in llc, and the only 
matter to be discussed is whether this double deduction could lawfully be made 
by defendant. There is a dictum in the case of Waddell v. New England Mut. Life 
Ins. Co., 83 Ind. App. 209, 147 N. E. 816, 818, to the effect that the company should 
not make both deductions. The court in that case held that the company would be 
receiving by such method of adjustment a double credit for the indebtedness; one from 
the face amount of the policy in determining the amount of extended insurance, and 
the other from the cash value in determining the term of the extension. But the 
Sen of the policy in that case was: entirely different from those in the policy 
efore us. 


Defendant, in an effort to show some consideration for the double deduction that 
it made in the case at bar, states that in ascertaining’ the cash surrender value of the 
policy at the time of the default, the company found the reserve on that date to 
have been $434.05, and that it deducted from this reserve, in compliance with section 
lla of the policy, the amount of the loan, to wit, $414, leaving a net cash surrender 
value of $10.59. Defendant states that— 

This cash surrender value was “sufficient to purchase. insurance in the amount 
of $2,577 (being the face of the policy less the loan and interest) for 133 days, or 
until September 1, 1925, or term insurance for the amount of $3,000 for a period of 
114 days, or until August 13, 1925. The insured died on October 1, 1925,so, no 
matter whether extended insurance was granted for $2,577 or for $3,000, that ex- 
tended term insurance would have expired before the death of the injured.” 

It is argued that the company’s method of handling the policy lengthened the 
period of extended term insurance, and it was therefore beneficial and not detri- 
mental to the insured; that by deducting the amount of exterided insurance the 
period of coverage was lengthened for 19 days; and that— 

“There can be no double credit for the indebtedness because given a fixed single 
premium there is exact mathematical equivalent for extended insurance for the face 





786 The Insurance Law Journal, Vol. 68 [May, 1927 


amount of the policy for the lesser period of time and extended insurance for the 
face amount of the policy less the indebtedness for the greater length of time in the 
policy provided for.” 

07 7] We have examined the record carefully, and fail to find any evidence of 
any calculation whatever, except the letter written insured by defendant on July 16, 
1925, wherein it states that insured was entitled to term insurance in the sum of 
$2,577, effective to September 1, 1925. On what basis the company arrived at this 
conclusion, the record wholly fails to show, but it is substantially conceded by the 
parties that, if the amount of the indebtedness is to be deducted from the reserve 
plus the dividend additions, the term insurance expired on that date. There is no 
evidence whatever of the amount of the reserve and dividend additions, and, conse- 
quently, none showing that the net cash surrender value of the policy was $10.59, 
nor that this sum would have been sufficient to purchase insurance for the full amount 
of the policy for a term of 19 days, less than for a policy in the sum of $2,577. 
However, under that part of paragraph llc providing for insurance for as much time 
as the cash surrender value “ * * * will provide at the net single premium rate 
for the attained age of the insured according to the American Experience Table of 
Mortality, with interest at 3 per cent,” shows that the less the amount of the term 
insurance the greater will be the time that the insurance will be extended, and, when 
the indebtedness is taken away from the face of the policy plus dividend accumula- 
tions, this deduction is compensated in the extension of the time that the insurance 
is to run caused thereby. This is true because a single premium of a given amount 
will purchase insurance in the sum of $2,577 for a greater term than in the sum 

f $3,000. We therefore are forced to the conclusion that, under the terms of the 
policy before us, there was no double credit taken by defendant in deducting the 
indebtedness from both the reserve plus dividend accumulations and the face of the 
policy plus such additions. Or, perhaps, it would be more accurate to say that, while 
there was a double credit allowed and taken, there was compensation, in the way 
of extension of the term, for the second credit taken, or that under paragraph llc 
providing for the deduction of the indebtedness from the face of the policy plus 
dividend accumulations. Therefore it cannot be said that the taking of second 
credit was unlawful. Of course, under this view, there could be no waiver on the 
part of defendant in insisting upon all that it was entitled to. 

The judgment is reversed. 

Arnold, J., concurs. 

Trimble, P. J., absent. 


FEDERAL INS. CO. of HARTFORD, CONN., v. SYDEMAN. 
(Supreme Court of New Hampshire. Rockingham. Jan. 5, 1927.) 
136 Atlantic Reporter 136. 

1. INSURANCE—SAME PERSON MAY ACT AS AGENT FOR BOTH IN- 
SURER AND INSURED, UNLESS DUAL AGENCY CREATED RE- 
QUIRES ASSUMPTION OF INCOMPATIBLE DUTIES. 

Rule that same person may not act as agent for both insurer and insured is 
only applicable where dual agency thus created requires agent to assume incompat- 
ible duties. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

3. INSURANCE—INSURED MAY WAIVE NOTICE OF CANCELLATION 

EITHER HIMSELF OR THROUGH AUTHORIZED AGENTS. 

Though no custom or usage can be shown which is contrary to law, statutory 
stipulation relating to notice of cancellation of insurance policy being merely for pro- 
tection of insured, he may waive such notice himself or authorize agents to waive 
it for him. 

(For other cases, see Insurance, Dec. Dig. § 229[1].) 


4. INSURANCE—RIGHTS OF INSURER, CONTRACTING ON BASIS OF 
CUSTOM, ARE NOT NECESSARILY ALTERED BECAUSE CUSTOM 
WAS UNKNOWN TO INSURED, WHERE KNOWN TO AGENT FOR 
BOTH PARTIES. 

Though ignorance of custom may render custom ineffectual as between insured 
and insurance agent, it does not necessasrily affect rights of insurer who contracts 
with agent representing both parties, upon basis of custom. 


(For other cases, see Insurance, Dec. Dig. § 153.) 
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6. INSURANCE—WRITTEN CANCELLATION ON BEHALF OF INSURER 
OF POLICY BY AGENT REPRESENTING BOTH INSURER AND IN- 
SURED HELD EFFECTUAL, BEING MADE IN CUSTOMARY WAY. 
Where insurance agent, authorized to keep certain property covered by insur- 

ance, upon request, canceled one of policies on such property by sending written 

notice of cancellation and of substitution of another policy to insured, such cancella- 
tion was effectual, having been done in conformity with the general custom of the 
insurance business. 


(For other cases, see Insurance, Dec. Dig. § 232.) 


Transferred from Superior Court, Rockingham County; Sawyer, Judge. 

Suit by the Federal Insurance Company of Hartford, Conn., against Abraham 
Sydemian, in which the Home Fire & Marine Insurance Company was permitted to 
intervene, and Leon Davidson was allowed to file a bill for reformation. Case trans- 
ferred from the trial term on exceptions of the Home Fire & Marine Insurance Com- 
pany to adverse findings. Exceptions sustained. 

Bill in equity to enjoin the defendant from prosecuting an action at law against 
the plaintiff, and to compel the return of a certain insurance policy on which the 
action was brought. By leave of court the Home Fire & Marine Insurance Company 
appeared as intervener, and Leon Davidson was allowed to file a bill for reformation 
of the policies in controversy. Trial by the court, who found substantially as follows: 

On April 18, 1924, Leon Davidson applied to the Derry Insurance Agency for 
insurance on machinery and other property located in his factory at Derry. He in- 
formed the agency that the defendant was financially interested in the enterprise and 
had title to the property. The Derry agency were general agents for various insur- 
ance companies with authority to write policies for any of them. The agency agreed 
with Davidson to insure the property for $5,000. Davidson left to the agency the 
matter of apportioning the insurance and selecting the company or companies in 
which the insurance was to be placed. The agency agreed to keep the property in- 
sured to the extent of $5,000, with a further understanding that more insurance 
was to be written when more machinery arrived. On the same day the agency 
wrote two policies, one in the Home Fire & Marine Insuranc Company for $2,750, and 
the other in the Mechanics’ Insurance Company for $2,250. On April 21, the poli- 
cies were delivered to Davidson, who paid the premiums on both. They were written 
in the name of the defendant. 

On April 23, the agency canceled the policy in the Home Company at that com- 
pany’s request, and at the same time issued a policy in the Federal Insurance Com- 
pany for the same amount and on the same property, crediting the defendant with 
the payment of the premium and using therefor the money paid for the premium 
on the policy previously written. The agency then sent to Davidson a written notice 
of the cancellation and substitution, inclosing the Federal policy therewith and re- 
questing the return of the Home policy. Davidson later informed the agency that 
he had never received the notice or policy. The court did not determine the truth 
of this statement, but found that, in either event, there was no acceptance of the 
new policy in place of the old either by Davidson or Sydeman. To this finding the 
Home Company excepted. 

The court further found that, in canceling the Home policy and issuing the Fed- 
eral policy in substitution therefor, the Derry agency acted in accordance with the 
custom and regular course of dealing in the fire insurance business. 

All three policies contained provisions, in accordance with Laws 1913, c. 89, that 
they could not be canceled except on ten days’ notice. The property insured was dam- 
aged by fire on the night of April 24, 1924. 

On the foregoing facts, the couft found, so far as it was a question of fact, and 
ruled, so far as it was a question of law, that there was no liability under the policy 
issued by the Federal Company, and that the Home Company was liable under its 
policy, but that this was without prejudice to the right of the Home Company to the 
defenses arising from other facts, or from the question of the insurable interest 
of Sydeman, and also without prejudice to the rights of Davidson under his bill for 
reformation. The Home Company excepted. 

George T. Hughes, of Dover, and George R. Scammon, of Exeter (George R. 
Scammon, of Exeter, orally), for plaintiff. 

Thorp & Branch, of Manchester (F. W. Branch, of Manchester, orally), for 
intervener. 

Warren, Howe & Wilson, of Manchester, for defendant. 
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Mars_eE, J. [1] The rule that the same person may not act as agent for 
both the insurer and the insured does not apply unless the dual agency thus created 
requires the agent to insure incompatible duties. Ostrander, Fire Ins., § 41. Ac- 
cordingly, it has been held that an insurance agent who represents several companies 
may also represent a property owner for the purpose of selecting companies and 
keeping the property insured, and that he may therefore cancel a subsisting policy 
and substitute another in its place. Allemania Fire Insurance Co. v. Zweng, 127 Ark. 
141, 191 S. W. 903; Phoenix Insurance Co. v. State, 76 Ark. 180, 88 S. W. 917, 6 
Ann. Cas. 440; Hartford Fire Insurance Co. v. McKinley, 74 Fla. 186, 77 So. 226; 
Todd v. Insurance Co., 2 Ga. App. 789, 59 S. E. 94; Warren v. Insurance Co., 161 
Iowa, 440, 143 N. W. 554, L. R. A. 1918E, 477; Dibble v. Northern Assurance Co., 
70 Mich. 1, 37 N. W. 704, 14 Am. St. Rep. 470; Hamm Realty Co. v. Insurance Co., 
84 Minn. 336, 87 N. W. 933; Dalton v. Norwich Union Insurance Soc. (Tex. Com. 
App.) 213 S. W. 230; Hollywood Co. v. Insurance Co., 80 W. Va. 604, 92 S. E. 858. 
Additional authorities will be found in 32 C. J. 1255. On the question-of dual. agency 
attention is called to the case of Wilson v. Atwood, 81 N. H. 61, 122 A, 797, and 
to the finding of the trial court in the present case that in canceling the intervener’s 
policy and substituting the plaintiff's therefor the Derry agency acted in accordance 
with the custom and regular course of dealing in the fire insurance business. 


[2,3] While it is the general rule that no custom or usage can be shown which 
is contrary to law (Rogers v. Allen, 47 N. H. 529; Scribner.v. Hollis, 48 N. H. 
30), the statutory stipulation relating to notice of cancellation was merely for the 
protection of the defendant, who could waive it himself or authorize the agents to 
waive it-:for him. Kelsea v. Insurance Co., 78 N. H. 422, 425, 101 A. 362. Conse- 
quently, if he knew of the practice of insurance companies to disregard such stipula- 
tions in analogous cases, there can be no question but that he impliedly authorized 
the agents to follow the practice in his particular case. Martin v. Maynard, 16 
N. H. 165, 167. But neither he nor Davidson testified at the trial, and it does not 
‘appear that either of them had any knowledge on the subject. 


{4} This does not dispose of the matter, however, for, even if ignorance of a 
custom may render the custom ineffectual as between a principal and his agent, it 
does not necessarily affect the rights of a third person who contracts with the agent 
on the basis of the custom. Backman y..Charlestown, 42 N. H. 125, 132. And the 
Home Company here occupies the position of a third person. 

It is agreed that the agents had authority to replace policies when necessary. 
Cancellation without notice was customary in such cases, and a third person, in 
dealing with the agents, had a right to assume that they were empowered to trans- 
act the business intrusted to them in the usual way. Atto v. Saunders, 77 N. H. 527, 
93 A. 1037; Mulhall v. Nashua Mig. Co., 80 N. H. 194, 208, 115 A. 449; Schwartz 
v. Casualty Co., 82 N. H. 177, 131 A. 352. The statement has many times been 
made by this court that a principal is bound by his agent’s act if “it is one agents 
in that line of business are accustomed to do.” Davison v. Parks, 79 N. H. 262, 
108 A. 288; Wilkinson v. Moore & Preston Coal Co., 79 N. H. 335, 109 A. 45, 
New Hampshire, etc., Fruit Co. v. Paine, 80 N. H. 540, 120 A. 78. 


This is not, however, a case of undisclosed restrictions on the agent’s author- 
ity, for the Home Company, by virtue of the dual agency, had all the knowledge 
relating to the agents’ authority to act for the defendant that the agents had them- 
selves. It may be that, under such circumstances, there is no difference between the 
agents’ actual and apparent authority, but the question need not be decided, since 
it is the extent of the agents’ apparent authority which here controls. 

[5] That the agreement was to “keep the property insured” is not only uncon- 
troverted, but established by a definite finding. 

“When the facts are undisputed, the question whether an agent has the requisite 
authority to bind his principal, is a question of law for the court.” Gulick v. Grover, 
33 N. J. Law, 463, 473, 97°: Am. Dec. 728. 

Such is the situation in the present case. 

The essential inquiry is not what authority the defendant intended to confer, 
but what authority a reasonable person in the position of the Home Company would 
naturally suppose he had conferred. Atto v. Saunders, supra. ; 

The object of stipulations requiring notice is to give the insured an opportunity 
to procure new insurance. Where, as here, the insured has arranged for constant 
protection the stipulation is of trifling importance. The selection of companies had 
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been left to the agents in the first instance, and there is no suggestion that the defend- 
ant did not desire that arrangement to continue. 

lf the agents were required to give notice of cancellation and await the defend- 
ant’s.approval of the substituted policy, then their agreement. to keep the property 
insured was of no special significance. They would have so acted if there had 
been no agreement at all. The defendant must have intended to confer some au- 
thority upon them, and the only fair inference to be drawn from his conduct is that 
he expected the agents, if occasion to revoke a policy should arise, to waive notice 
of ‘cancellation, and substitute a new policy forthwith. No reasonable person, pos- 
sessed of all the knowledge which the Home Company had by reason of the dual 
agency, could have understood the contract to mean anything else. 

[6] The general conclusion of the trial court is therefore held to be unwar- 
ranted by the special findings. The policy was effectually canceled, and the Home 
Company is not liable. 

In this view of the situation, it is unnecessary to decide whether the defend- 
ant’s demand on the Federal Company for payment and his subsequent suit and 
answer to the plaintiff’s bill constituted a ratification of the agents’ act. 

Before the bill was filed, Sydeman had brought an action at law on each pol- 
icy. Davidson was later joined as party plaintiff. No reason is apparent why the 
rights of the parties could not be adequately determined in the trial of these ac- 
tions. But inasmuch as a decision is desired at this time, the question presented has 
been considered. Whether the Federal Company is liable on the merits of the con- 
troversy, and, if so, whether it is liable to Sydeman or to Davidson, are questions 
to be decided in the superior court. 

Exceptions sustained. 

Branch, J., did not sit. The other Judges concurred 


DUVAL v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of New Hampshire. Coos. Feb. 1, 1927.) 
136 Atlantic Reporter 400. 


5. INSURANCE—CONDITION MADE BY INSURER THAT EMPLOYER 
MUST ENROLL 75 PER CENT. OF EMPLOYEES UNDER GROUP 
POLICY DID NOT MAKE EMPLOYER INSURER’S AGENT. 

Provision in group insurance policy that it should not become effective until 

75 per cent of employees should have become insured did not make employer 

insurer’s agent to solicit insurance, but it was merely one of terms on which insurer 

would issue policy at employer’s request. 
(For other cases, see Insurance, Dec. Dig. § 74.) 


6. INSURANCE—PROVISION IN GROUP POLICY THAT EMPLOYER 
SHOULD FORWARD LIST OF APPLICATIONS OF NEW EMPLOY- 
EES DID NOT MAKE EMPLOYER INSURER’S AGENT FOR OTHER 
PURPOSES 
Provision in group insurance policy that new employees should make application 

on forms furnished by insurer, and that employer should forward list of such appli- 

cations to insurer each month, even though creating agency for receiving applica- 
tions, did not make employer. insurer’s agent for other purposes. 
(For other cases, see Insurance, Dec. Dig. § 74.) 


7. INSURANCE—STATUTE PROVIDING THAT SOLICITING AGENT IS 
REPRESENTATIVE OF INSURER DOES NOT APPLY WHERE CON- 
TRACT WAS NEITHER MADE NOR TO BE PERFORMED IN STATE, 
QUESTION BEING ONE OF SUBSTANTIVE LAW, THOUGH PRE- 
SENTED BY RULING ON ADMISSIBILITY OF FACT (PUB. LAWS 
1926, c. 277, § 6). 

Where insurance contract was neither.made nor tc be performed in this state, 
Pub. Laws 1926, c. 277, § 6, providing that soliciting agent is representative of 
insurer and not of insured, does not apply; question being one of substantive law, 
not relating merely to remedy, though presented by ruling on admissibility of evi- 
dence. 

(For other cases, see Insurance, Dec. Dig. §- 98.) 

& INSURANCE—ACTS OF EMPLOYER IN FORWARDING APPLICATION 


‘ 
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AND DELIVERING CERTIFICATE TO EMPLOYEE DID NOT MAKE 

EMPLOYER INSURER’S AGENT. 
_ _,Where employee took out insurance under group insurance plan, acts of employer 
in forwarding application and delivering certificate to employee did not make em- 
ployer insurer’s agent. 

(For other cases, see Insurance, Dec. Dig. § 75). 


9. INSURANCE—THAT CERTIFICATES ISSUED TO EMPLOYEES RE- 
FERRED TO MASTER POLICY ISSUED TO EMPLOYER FOR FUR- 
ee DID NOT MAKE EMPLOYER INSURER'S 
Where employee took insurance under group insurance plan, fact that certificates 

issued to employees were in brief form, and referred to master policy issued to em- 

ployer for further information, did not make employer insurer’s agent ta give such 
information, since employer held policy, not for, but rather against insurer. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


10. INSURANCE—WHERE INSURER UNDER GROUP INSURANCE POL- 
ICY LOOKED TO EMPLOYER FOR PAYMENT OF PREMIUMS, EM- 
nous” WAS NOT INSURER’S AGENT FOR COLLECTING PRE- 
MIUMS. : 


Where insurer, under express terms of group insurance policy, looked to em- 
ployer for payment of premium, it was immaterial whether employer collected part 
of premiums from employees, and employer was not agent of insurer in collection 
and forwarding of premiums. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


11. INSURANCE—THAT PROVISIONS AS TO NOTICE OF CLAIM, ETC., 
WERE CONTAINED IN MASTER POLICY ISSUED TO.EMPLOYER 
DID NOT MAKE EMPLOYER INSURER’S AGENT TO GIVE INFOR- 
MATION TO EMPLOYEES. 


Under group insurance policy, fact that provisions as to notice of claim, proof 
of loss, etc., were contained in master policy issued to employer, and not in em- 
ployees certificates, did not make employer insurer’s agent to give information to 
employees on those subjects. 


(For other cases, see Insurance, Dec. Dig. § 74.) 


12. INSURANCE—THAT GROUP INSURANCE PLAN WAS TO FURNISH 
PROTECTION TO EMPLOYEES DID NOT MAKE INSURER CHARGE- 
ABLE WITH CONDUCT OF EMPLOYER, WHO BROUGHT INSURER 
AND INSURED INTO RELATION. 


That whole plan and scheme of group of insurance was to furnish protection to 
employees did not make insurer chargeable with conduct of employer, who sought 
to bring insurer and insured into relation, who offered and bound itself to pay pre- 
miums, and agreed to keep insurer informed as to who had accepted, and came under, 
terms of offer. 

(For other cases, see Insurance, Dec. Dig. § 74.) 


13. INSURANCE—WHERE INSURER FURNISHED EMPLOYER FULL IN- 
FORMATION AS TO TERMS OF GROUP INSURANCE CONTRACT, 
INSURER WAS NOT RESPONSIBLE FOR WAY IN WHICH EM- 
PLOYER IMPARTED INFORMATION TO EMPLOYEE. 


Where employer informed insurer that it desired to initiate group insurance for 
its employees, and insurer furnished employer full and accurate information as to 
terms of contract it would make, insurer was not responsible for way in which 
employer imparted information to employee for whom employer was acting. 

(For other cases, see Insurance, Dec. Dig. § 74.) 

14. INSURANCE—WHERE EMPLOYER WAS NOT INSURER’S AGENT 
UNDER GROUP INSURANCE POLICY, EVIDENCE THAT EMPLOYER 
AGREED TO WAIVE DISCHARGE OF EMPLOYEE MAKING POLICY 
EFFECTIVE WAS PROPERLY REJECTED. 

Where there was nothing in situation or conduct of parties from which implied 
general agency on part of employer under group insurance policy to make representa- 
tions or waive insurer’s rights could be found, evidence that employer agreed to 
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waive discharge of insured employee so as to make policy effective at his death was 
properly rejected. 


(For other cases, see Insurance, Dec. Dig. § 371.) 


15. INSURANCE—WHERE THERE WAS NO EVIDENCE THAT INSURED 
UNDERSTOOD POLICY IN CERTAIN WAY, QUESTION WAS ONE 
OF REASONABLE INTERPRETATION OF WRITTEN INSTRUMENT, 
Se INTERPRETATION BOUND BOTH INSURER AND IN- 


Where there was no evidence that insured, under group insurance plan, under- 
stood insurance certificate to mean certain thing, question was merely one of reason- 
able interpretation of written instrument, which interpretation, when ascertained, bound 
both insurer and insured. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


16. INSURANCE—PRIVILEGE OF CONTINUANCE OF GROUP INSUR- 
ANCE AFTER EMPLOYMENT @fERMINATED, TO BE EXERCISED 
WITHIN 31 DAYS, DID NOT MEAN THAT ORIGINAL INSURANCE 
CONTINUED WITHOUT INSURED’S ACTION. 


Where certificate issued to employee under group insurance policy provided for 
insurance while in employ of employer, and provided for privilege of continuance 
to be exercised within 31 days after termination of employment, original insurance 
was not continued 31 days without any action taken by insured. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 


17. INSURANCE—EXPIRATION LIMIT UNDER GROUP INSURANCE 
POLICY INSURING EMPLOYEE WHILE EMPLOYED DID NOT 
AMOUNT TO FORFEITURE, REQUIRING STRICT CONSTRUCTION. 
Where group insurance policy under which employees were insured provided 

for insurance while in employ of employer, expiration limit did not amount to for- 

feiture so as to require strict construction. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


18. INSURANCE—WHERE MASTER GROUP INSURANCE POLICY, IS- 
SUED TO EMPLOYER, PROVIDED THAT INSURER WOULD FUR- 
NISH EMPLOYEE STATEMENT AS TO INSURANCE PROTECTION, 
CERTIFICATE TO EMPLOYEE, PROMISING TO PAY IF DEATH 
OCCURRED DURING EMPLOYMENT, SUFFICIENTLY STATED PRO- 
TECTION. 


Where master policy, issued to entities. provided that insurer would furnish 
to employee “statement as to insurance protection” he had under contract, certificate 
issued to employee, which provided that, if death occurred while employee was 
employed, insurance would be paid, stated the insurance protection plainly and ade- 
quately, and it was not necessary for insurer to go further and state what it was net. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


19. INSURANCE—THAT LIMIT OF OBLIGATION WAS STATED IN MAS- 
TER POLICY AS TERMINATING WITH CLOSE OF EMPLOYMENT 
DID NOT OBLIGATE INSURER TO USE SAME EXPRESSION IN 
CERTIFICATE ISSUED TO EMPLOYEE. 


Where limit of obligation of insurer was stated in master policy issued to em- 
ployer as terminating with close of employment, insurer was not obligated to use 
same form of expression in individual certificate issued to employee. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


20. INSURANCE—ASSIGNEE OF POLICY INSURING EMPLOYEE WHILE 
EMPLOYED COULD NOT RECOVER, WHERE EMPLOYMENT TER- 
MINATED BEFORE DEATH. 

Assignee of insurance policy, issued under group insurance plan, under which 
employee was insured while in employ of employer, could not recover, where em- 
ployer’s employment had terminated before his death, and employee had not exer- 
cised privilege of continuance provided for in policy. 

(For other cases, see Insurance, Dec. Dig. § 177.) 


Transferred from Superior Court, Coos County; Young, Judge. 
Action by Ulric Duval against the Metropolitan Life Insurance Company on 
two contracts of insurance assigned to plaintiff. Plaintiff was nonsuited. Trans- 
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ferred upon plaintiff’s exceptions to the order and to the exclusion of certain evi- 
dence. Exceptions overruled. 

Assumpsit upon two contracts of insurance. The contracts were issued to one 
Bouffard. One promised payment in case of death and the other in case of acci- 
dental injuries. The beneficiary named in the contracts assigned her interest therein 
to the plaintiff. ; 

At the close of the plaintiff's evidence, the superior court granted the defendant's 
motion for a nonsuit, and transferred the case upon the plaintiff’s exceptions to the 
order and to the exclusion of certain evidence. Further facts appear in the opinion. 

Ovid J. Coulombe and Crawford D. Hening, both of Berlin, for plaintiff. 

Shurtleff, Oakes & Hinkley, of Lancaster (E. C. Oakes, of Lancaster, orally), 
for defendant. oe 

Peas.eg, C. J. This is a suit to recover upon two insurance contracts, isstied 
by the defendant to August Bouffard at the request of his émployer, the Con- 
tinental Paper & Bag Mills Corporation. The contracts were made tinder what is 
called the group insurance plan. The efnployer makes application to the insurer 
for insurance upon the lives of such of its employees as shall take advantage of 
the offer. The premiums are paid by the employer to the insurer, and the em- 
ployer collects a part thereof from the employee, accoriling to an agreement between 
them. 

A: group or master policy is issued to the employer, containing a full recital of 
the contract sitpulations. The employer reports to the insurer the names of em- 
ployees who have accepted the offer of insurance, and thereupon a certificate for each 
such. employee is sent by the. insurer to the employer. The certificates state that 
they are issued under, and subject to, the terms and conditions of the group policy. 

The, insurance is effective only during the term of employment. Bouffard’s 
employment ended on June 11th, and he was drowned on June 17th. There was noth- 
ing to show that he was insured at the tithe of his death, unless such fact could 
be found from the plaintiff's offer to prove what he claimed was a waiver. 

[1] The claim was advanced in the argument here that, employment up to June 
1lth being shown, employment thereafter might be found by the application of the 
doctrine of presumed continuity; evidence to the contrary being discredited or satis- 
factorily explained away. It is a sufficient answer to this position that it was not 
taken at the trial. Over and over the plaintiff's counsel there admitted a termina- 
tion of employment, and stated his case as one of waiver or reinstatement. It was 
this claim, and this alone, that the Presiding Justice was called upon to consider. A 
ground of recovery not presented at the trial will not be considered here. Gage v. 
Railroad, 77 N. H. 289, 296, 90 A. 855, L. R. A. 1915A, 363, and cases cited; Bjork 
v. Company, 79 N. H. 402, 111 A. 284, 533. 

Nor is there any substantial basis for the claim now put forward. The testi- 
mony of the widow, who was the beneficiary under the policies, was that he left their 
employ on June 11th. She stated in her letter to the defendant that he was out of 
the employ. The claim of counsel at the trial was that, conceding this to be true, 
there ,was a waiver and a reinstatement by the employer. The examination of the 
employer’s superintendent, McCarthy, by plaintiff's counsel was along the same line. 
The witness was asked if Bouffard did not “get back into the employ that he had 
left a week or so before.” A denial of such fact, and of having said that such was 
the fact, was the basis for the offer to contradict the witness. 

[2] The plaintiff also relies upon certain discrepancies in a certificate of termina- 
tion of employment, sent by the employer to the insurer, as evidence of a purpose of 
the employer to defraud Bouffard’s beneficiaries. It is said that this and other 
circumstances in proof warrant the conclusion that the whole claim of termina- 
tion of employment was a fraud, arid that therefore continuance of employment could 
be found. One difficulty with this position is that the conduct relied upon is not 
that of a party to the cause. And, if it were, it would not have the effect of supply- 
ing deficiencies in the plaintiff's proof. Evidence of the improper conduct of a 
party in his cause is merely persuasive. It is not probative. Login v. Waisman, 82 
N. H. , 136 A. 134. es af ae : 

[3] As counsel concedes, the burden was on the plaintiff to establish the fact 
of employment at the date of Bouffard’s death. If the evidence does not conclusively 
prove non-employment, neither does it afford any basis for a finding that there was 
employment. Lack of conclusive proof of ‘the defendant’s case is not a substitute 
for afarmative proof of the plaintiff's claim. 
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The plaintiff called McCarthy, who denied that on June 17th he talked with 
Bouffard and agreed to reinstate him. Thereupon the plaintiff offered to show that 
McCarthy told third parties that Bouffard had been reinstated and the termination 
of his employment waived. The evidence was excluded, and a nonsuit was ordered. 

Two claims of ground for recovery have been set up. The first is that under 
the above offer of proof it could be found that Bouffard was reinstated and in the 
employ of the Continental at the time of his death. This applies to both policies. 
The second relates to a special provision contained in the life policy only. 

Stated in general terms, the plaintiff's main contention is that thé termination 
of the defendant’s liability on June 11th was in some way nullified by the subse- 
quent transactions offered to be shown as above indicated. 

[4] There is no question of estoppel here. No acts were done or omitted 
relying upon representations alleged to have been made. The claim is that there 
was a waiver of the termination of employment, with a consequent reinstatement 
of the insurance. As there was no estoppel, it is doubtful whether there is any- 
thing at all to be considered upon the claim that there was proof of waiver. A 
statement that one foregoes his right does not ordinarily bind him, if made without a 
legal consideration, and not acted upon by the adverse party. White v. Phelps, 12 
N. H. 382; Rice v. Chase, 9 N. H.:178, 32 Am. Dec. 346. 

While a waiver is sometimes spoken of in a loose way, which might indicate 
the idea that it would bind the party granting it simply upon proof that it was 
offered, the true rule is that, in the absence of an estoppel, it stands like any other 
undertaking. It must be supported by a consideration, or it is not binding upon 
the party making it. 6 R. C. L. 916. 

In some jurisdictions the idea has been adopted that in suits against an insur- 
ance company the ordinary rules concerning ‘the binding nature of undertakings 
are so far relaxed in favor of the insured,and against the insurer that a gratuitous 
offer, made by the insurer, and not acted* upon by the insured, binds the insurer. 
Viele v. Insurance Company, 26 Iowa, 9, 96 Am. Dec. 83; City, etc., Company v. 
Insurance Company, 72 Mich. 654, 40 N. W. 777, 16 Am, St. Rep. 552; 14 R. C. L. 
1155. 

This feature of the question does not appear to have been the subject of litiga- 
tion in this state. But the often applied rule that “* * * ‘the doctrine of waiver as 
asserted against insurance companies to avoid the strict enforcement of conditions 
contained in their policies, is only another name for the doctrine of estoppel’” 
(Daley y. Insurance Company, 81 N. H. 502, 503, 128 A. 531, 532; Appleton v. 
Insurance Company, 59 N. H. 541, 545 [47 Am. Rep. 220]), plainly indicates that 
the law here accords with the general doctrine above stated rather than with the 
cases just cited from other states. 

In the score or more cases in which a contract was held to have been modified 
in this way, there is not one that suggests the idea that a waiver pure and simple 
could avail the insured. On the contrary, the majority of them state the doctrine 
of estoppel in terms. Hale v. Insurance wae 32:N. H. 295, 64 Am. Dec. 370; 
Campbell v. Insurance Company, 37 N. 35, 72 Am.’ Dec. 324; Currier v. Insur- 
ae Company, 53 N. H. 538; Hadley v. ial Company, 55 N. H. 110; Pag] 

nee Company, 59 N. H. 541, 47 Am. Rep. 220; Ball v. Association, 64 N. 
291, 9 A. 103; Perry v. Insurance Company, 67 N. H. 291, 33 A. 731, 68 Am. St 
Rep. 668 Spalding a Insurance Company, 71 N. H. 441, 52 A. 858; "Dusseault Vv. 
Association, 74 N. 407, 68 A. 461; Wilson v. Insurance Company, 77 -N. H. 
ot, 91 A. 913; lh v. Insurance Company, 78 N. H. 100, 97 A. 223; Langlois 

Assodaton ‘79 N. H. 264, 108 A. 289; Daley v. Insurance Company, ’81 N. H. 
502 12 531 

In the remainder of the cases there was evidence of an estoppel, upon which 
the decisions rest. Leach v. Insurance Company, 58 N. H. 245; or v. Insur- 
ance Company, 59 N. H. 92; Carr v. Insurance Company, 60 N. 513; Gaysville 
Company v. Insurance Company, 67 N. H. 457, 36 A. 367; Estes v. panda Com- 
pany, 67 N. H. 462, 33 A. 515; Id., 67 N. H. 597, 43 A. 1075; Dunn v. Insurance 
Company, 69 N. H. 224, 39 A. 1075; Salvail v. Foresters, 70 N. H. 635, 50 A. 100; 
Seeley v. Insurance Company, 72 N. H. 49, 55 A. 425; Lally v. Insurance Com- 
pany, 75 N. H. 188, 72 A. 208; Labranche v. Society, 76 N. H. 237, 81 A. 698. 

So far as appears from the offer of proof, there was no consideration for the 
alleged waiver moving to the insurer or to or from any third party at the insurer’s 
request or for its benefit. But, if it be assumed (as the fact very likely is) that 
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the offer was intended to include Bouffard’s promise to return to work, and if it is 
also assumed that this promise would furnish a consideration as against this de- 
fendant, the question arises as to the employer’s agency to act for the insurer. 

There is nothing in the relation or dealings of the parties tending in any way 
to show express authority given to the employer to make such a statement to the 
employee on behalf of the insurer. The claim is made, however, that actual implied 
authority is to be found from one or all of several features of the situation. 

Eight different provisions of the insurance contract are relied upon as severally 
furnishing evidence tending to prove implied authority to the employer to make the 
alleged statement with which the plaintiff seeks to charge the defendant. They are 
here taken up in the order presented in the plaintiff’s argument. 

[5] The policy provides that it shall not become effective until 75 per cent. of 
the employees shall have become insured, and that the company may decline to renew 
the policy at the end of any year when the percentage falls below that. From 
this it is argued that the defendant made the employer its agent to solicit insurance. 
This argument fails to consider the evident fact that the employer was the prime 
mover in seeking a contract of insurance from the defendant. The employer de- 
sired that its employees be insured, and was willing to pay part of the premiums in 
order to bring about that result. It was interested in getting insurance from, not 
for, the defendant. The condition made by the defendant that the employer must 
enroll 75 per cent. of the employees was not a commission to the employer to act 
as the defendant’s agent, but merely one of the terms upon which the defendant 
would issue a policy at the employer’s request. 

[6] The second provision relied upon relates to insurance of new employees. 
As to these the stipulation is that they shall make written application, upon forms 
furnished by the insurer, and that their insurance shall become effective upon the 
first day of the month succeeding the date of the application. There is a special 
provision that the employer shall forward to the defendant a list of such applications 
before the 21st of that month. Conceding that this created an agency for the purpose 
of receiving applications, it did not make the employer an agent for other purposes. 
Tabor yv. Insurance Company, 69 N. H. 666, 45 A. 479. 

[7] The provision of our statute (P. L. c. 277, § 6) that the soliciting agent 
is the representative of the company and not of the insured is here relied upon. The 
contract was neither made nor to be performed in this state, and the statute does 
not apply. Davis v. Insurance Company, 67 N. H. 218, 34 A. 464. But it is urged 
that, since the question is one of evidence, it relates to the remedy, and so the 
statute will be effective. Although the question is presented by a ruling upon the 
admissibility of a fact as proof, it is one of substantive law. Bunten v. Davis, 
82 N. H. , 133 A. 16, 45 A. L. R. 1409. The ruling turns upon the issue of the 
existence of agency. : ioe en 

[8] The acts of the employer in forwarding the application and delivering the 
certificate to the employee are claimed to be on behalf of the defendant. No reason 
is perceived why this should be treated as an agency for the defendant rather than 
for the employees. ’ . 

[9] The certificates issued to employees are in a brief form and refer to the 
master policy issued to the employer for further information. It is urged that 
this makes the employer the insurer’s agent to give such information. The employer 
holds the master policy, not for, but rather against, the insurer. The reference 
for information is to the policy, not to the employer. If it were conceded that a 
false representation by the employer as to the content of the policy could be charged 
to the insurer, it would not affect the result. There is no claim of any such mis- 
representation. The position taken is that the employer had authority to act for 
the insurer in dealing with its known and acknowledged rights under the policy. 

[10] The claim that the employer is the agent of the insurer in the collection 
and forwarding of premiums is wholly without foundation. By the express terms 
of the policy the company looks to the employer, for the payment of the premiums. 
It has no concern with whether it collects part of them from the employee or not. 
The employee is insured because he has made application, and because the employer 
promises to pay the insurer the premiums. The promise to pay is for the benefit of 
the employee. at ; 

[11] Again, it is urged that, as the provisions as to notice of claim, proof of 
loss, etc., are contained in the master policy, therefore the employer is the insurer’s 
agent to give information on these subjects. It is said that the whole purpose of 
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the group insurance scherhe would be frustrated unless the employer co-operates with 
the employee as. agent “by implication” for the insurer. 

That the employer is expected to co-operate with the employee is evident. The 
whole scheme is paternalistic. The error of counsel, here and elsewhere, is in failing 
to appreciate that the paternalism is that of employer towards employee. It does 
not have the effect of making the benevolent parent the agent of the party with 
whom he inaugurates a contract for the benefit of his children. The line dividing 
the three parties to the contract according to their interest and real position in these 
transactions puts the employer with the employee, as opposed to the insurer. 

[12] Much is made in argument of the proposition that the whole plan and 
scheme was to furnish protection to the insured. Of course this is true, but it does 
not follow that the insurer is made chargeable with the conduct of the intermediary 
who sought to bring the insurer and insured into relation, who offered and bound 
itself to pay to the insurer the price demanded for the insurance, and who agreed 
to perform the office of keeping the insurer informed as to who had accepted, and 
came under the terms of, the offer. 

The employee was told that the employer held the master policy, and must be 
deemed to have known that such holding was on his behalf, and not for the insurer. 
He knew that the employer was paying a part of the premium. In short, he knew 
the whole general scheme. His employer was undertaking to benefit him by transact- 
ing the insurance business and carrying a part of the cost. His confidence was put 
in his employer, not in an agent of the insurer. 

It may be noted in passing that there is here no claim of any fraud or deception 
practiced upon the employee, or of any right lost because full information was not given 
to him. The supposed difficulties of his situation are here set up as evidence that 
the employer must be treated as the general agent of the insurer, if the contract is 
to afford the employee the reasonable protection it is to be assumed the parties 
intended that he should have. As before stated, the answer to the whole argument 
is that this is an arrangement instituted by the employer for the benefit of the 
employees. The employer sought and obtained from the insurer a contract for their 
benefit. Naturally the employee looks to the employer for guidance and informa- 
tion. There is nothing sinister in such a situation. Their interests are not adverse, 
but common. The outstanding fact that the employer has interested itself in this 
matter and has undertaken a part of the financial burden for the benefit of the 
employees, shows that in the ordinary course of events the employee would be ex- 
pected to place reliance in his benefactor, and would think of the employer in that 
light rather than consider it to be the representative of the insurer. The insurance 
was something the employer and employees were to obtain by their joint efforts. 
It was not something the employer was engaged in getting as a representative of 
the insurer. 

[13] If the situation be looked at from the standpoimt of the insurer, this con- 
clusion is still more evident. It was informed by the employer that the employer 
desired to initiate this form of insurance for its employees. The insurer issued a 
policy that admittedly gave full information to the employer. The employer was left 
free to determine whether it would contribute the whole premium or collect a part of 
it from the employee. That was a matter between them, and as to it the insurer 
had no interest. Co-operation between employer and employee was manifestly ex- 
pected by the insurer. But that co-operation was entirely on behalf of the insured. 
Having furnished to the party acting for and in behalf of the employees full and 
accurate information as to the terms of the contract it would make, the insurer 
would not be required to go further or be held responsible for the way in which 
the employer imparted the information to the employee for whom the employer 
was acting. If the employer failed of this duty, the employee might have a cause 
for complaint against his unfaithful representative (Page v. Parker, 40 N. H. 47, 
69), although he would have none against the third party with whom the repre- 
sentative dealt. 

When the formal contract was issued, it was the natural thing to do to state 
the terms fully in the group or master policy issued to the employer. As the per- 
centage of premium to be paid by employer and employee was not fixed by the insurer, 
but left to the agreement made between employer and employee it is plain that the 
insurer could not state in the individual certificate the premium to be paid by the 
employee. Employer and employee are inescapably yoked together in the undertaking ; 
and when the insurer told the employee, in his individual certificate, that the full 
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terms of the contract were stated in the policy held by the employer, it discharged 
its duty to him in a reasonable way. 

[14] There is nothing in the situation or conduct of the parties from which an 
implied general agency on the part of the employer to make representations or waive 
rights for the insurer sould be found. It follows that the offer of proof that the 
employer agreed to waive the dischurge of Bouffard was properly rejected. The 
rights of the parties were fixed when Bouffard’s employment was terminated. 

Because of this conclusion, it is unnecessary to consider the argument made for 
the admission of contradicting extrajudicial statements of a witness as positive proof 
of the existence of facts so stated. See 2 Wig. Ev. (2d Ed.) § 1018. 

This icea of the author is contrary to his earlier views. 2 Wig. Ev. (1st Ed.) 
§ 1018. He is careful to state that it is opposed to all the authorities, among which 
are several decisions in this state. Tabor v. Judd, 62 N. H. 288; Lydston v. Com- 
pany, 75 N. H. 23, 70 A. 385, 21 Ann. Cas. 1236; Hobbs v. Company, 75 N. H. 73, 
70 A. 1082, 18 L. R. A. (N. S.) 939. But, conceding that the authorities ought to be 
disregarded, it would not affect the result here. If the statements could be so 
proved in an affirmative way, they would still be merely evidence of the employer's 
acts, and those acts would not bind the insurer. 

[15]. The life policy was evidenced to Bouffard in a certificate issued to him. 
The certificate states that it is under and subject to the terms of the group policy, 
and that he is insured if death occurs “while in the employ of the employer.” It 
also contains the following provision: 

“Privilege of Continuance. 

“In the event of the termination of the employment for any reason whatsoever, 
the employee shall be entitled to have issued to him by the Metropolitan Life Insur- 
ance’ Company, without further evidence of insurability, and upon application to 
that company made within thirty-one days after such termination, and upon the 
payment of the premium applicable to the class of risk to which he belongs and to the 
form and amount of the policy at his then attained age, a policy of life insurance in 
any one of the forms customarily issued by such company, term insurance excepted, 
in an amount equal to the. amount of his protection under the group insurance policy 
at the time of such termination.” 

Various theories are advanced to show that the insurance continued after the 
termination of employment. These all depend upon the proposition that the certificate 
did not give Bouffard information that the group insurance was effective only while 
he was employed. The claim is that, when Bouffard read the certificate, he would 
get a different understanding, and would be led to believe that there was a continu- 
ance for 31 days. There is no evidence that he did so understand, if that would 
avail the plaintiff. The question therefore is merely one of the reasonable interpre- 
tation of a written instrument. 

When that interpretation is ascertained, both parties are bound by it. “The 
plaintiff accepted the policy and has brought this action upon it. There are no facts 
tending to show that he was defrauded or imposed upon in making the contract, or 
that its terms differ from what it was represented to him they would be. * * * 
His incapacity to read English did not excuse him from the obligation to ascertain 
what its provisions were before accepting it. * * * Under the circumstances, it 
must be held that the plaintiff ‘had notice of, understood and agreed to, and is bound 
by the terms, limitations, and conditions contained’ in the contract.” Lauze v. In- 
surance Company, 74 N. H. 334, 338, 68 A. 31, 33. Other authorities to the same 
effect are there cited. “In the absence of fraud one who accepts a policy of insur- 
ance is presumed to have knowledge of the terms, conditions and limitations therein 
contained.” Gagne v. Insurance Company, 78 N. H. 439, 440, 101 A. 212. 

[16] It is argued that the heading “privilege of continuance” means that the 
original insurance continued for 31 days, without any action taken by the insured. 
No such meaning can fairly be given to the expression used. It means a favor 
offered to the insured, which he is at liberty to accept or not as he chooses. That 
this is its true meaning is made certain by the terms of the privilege whiclt are 
distinctly stated. The party who has been insured may take out regular life insurance 
without medical examination. He need not furnish evidence of insurability. This 
ig ‘all the privilege undertakes to give. geil 

“There is no statement, either direct or indirect, that the original insurance “while 
in ‘the employ” is continued in the meantime. Conceding all that may be claimed as to 
the ignorance of the insured and the potency of that element in determining the legal. 
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interpretation of the document, prepared and presented by the other party, the 
plaintiff fails, because it is impossible to extract the alleged meaning from the 
language used. 

[17] The claim that the expiration limit amounts to a forfeiture has no ‘sub- 
stantial basis. The premium was paid weekly. It was for insurance while the 
wages were being earned. It is simply a case where the insurance was for a term, 
and the term had expired before the loss occurred. ; 

While the term “forfeiture” is frequently used to designate a loss which in- 
volves no feature of a penalty, that is not the meaning intended when it is said 
that forfeitures are to be strictly construed. The reason for such a rule is the 
penal nature of the provision. There is a broad distinction between a provision 
whereby an existing right is nullified and those describing the extent of a right. The 
former provides for a forfeiture in the more accurate sense of that term, but the 
latter do not. But, if it were assumed that the extreme construction of a writing 
sometimes adopted to avoid a forfeiture were to be applied, it would not avail the 
plaintiff. There is nothing in the statement of the privilege of ‘continuance from which 
a promise or representation that the original insurance was to remain in force could 
be inferred. 

[18, 19] Finally, the plaintiff sets up a claim under the provision of section 10 of the 
master policy, which provides that the insurer will furnish to the employee “a state- 
iment as to the insurance protection” he has under the contract. The argument seems 
to be that this provision calls for something beyond what would constitute a sufficient 
statement of the protection in a written contract between the parties; that the state- 
ment must be one to exclude every doubt; and that here more than elsewhere the 
plaintiff is entitled to rely upon the alleged incapacity of Bouffard to understand 
a written document. This argument also is founded upon the claim that the state- 
ment of the term of the insyrance constitutes the imposition of a forfeiture. Be- 
cause of this, it is urged that the plaintiff can go further than on the other features of 
the case; that, conceding that the certificate given Bouffard cannot be construed as 
extending the insurance 31 days, yet it does not sufficiently state the fact of termina- 
tion of insurance upon cessation of employment. The substance of the default charged 
is a failure to state the term of the insurance. 

The claim that the certificate extended the insurance 31 days after termination 
of employment has already been considered. The contention that the term is not 
plainly stated in the certificate stands no better. The promise to pay is not expressed 
in doubtful language. “If death occurs while the employee is in the employ,” the 
insurance “will be paid.” Having thus stated what the promise was, there was no 
occasion for the insurer to go further, and state what it was not. The fact that in 
the master policy the limit of obligation is stated as terminating with the close of 
employment did not obligate the insurer to use the same form of expression in the 
individual certificate. The form used cannot be construed as not stating “the insur- 
ance protection” plainly and adéquately. 

[20] Unless the rule that a writing is to be given some reasonable construction is 
to be disregarded, the plaintiff fails to make a case. The suggestion runs through 
the plaintiff’s argument that this certificate is so obscure in its form of expression that 
it amounts to a fraud upon the employee. There is no claim that it varies in any way 
from any representation made to the insured. There is no proof as to how he under- 
stood it. There is nothing to show how he probably would understand it, save the 
writing itself and the facts already stated herein. The cases before cited (Lauze v. 
Insurance Company, 74 N. H. 334, 68 A. 31; Gagne v. Insurance Company, 78 N. H. 
439, 101 A. 212). determine this claim in favor of the defendant. 


As the certificate given Bouffard informed him that the term of his insurance 
was “while in the employ,” there is no occasion to consider whether knowledge of the 
provisions of the master policy is to be imputed to him. 

Exceptions overruled. 

All concurred. 
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MIGLETZ et at. v. NEW YORK LIFE INS. CO. 
(Court of Appeals of Ohio, Mahoning County. Dec. 15, 1926.) 
155 Northeastern Reporter 406. 
INSURANCE—INSURER, TO RESCIND INSURANCE CONTRACT, HAS 
BURDEN OF SHOWING THAT MATERIAL STATEMENTS BY IN- 
SURED WERE WILLFULLY FALSE AND FRAUDULENT UNKNOWN 
- TO INSURER (GEN. CODE, § 9391). 

Suit was begun by an insurance company to rescind a contract of insurance on the 
ground that it was induced to enter into the same by fraudulent statements made by 
the insured in the application for such insurance. 

Held: Section 9391, General Code, applies, and the burden was on the insurance 
company to clearly prove that some of the material statements made by the insured 
in his application were willfully false and fraudulently made, and that said company 
or its agent had no knowledge of the falsity thereof. 


(For other cases, see Insurance, Dec. Dig. § 646[11%4].) 


Suit by the New ¥ork Life Insurance Company against Mike Migletz, a minor, 
and another. Judgment for plaintiff, and defendants bring error. Reversed and re- 
manded.—[By Editorial Staff.] 

Friedman & Rummell, of Youngstown, for plaintiffs in error. 

D. F. Kennedy, of Youngstown, for defendant in error. 

Wasueurn, J. The New York Life Insurance Company, as plaintiff, brought suit 
in the common pleas court against Mike Migletz, a minor, to rescind a contract of 
insurance which had theretofore been entered into between said parties. Anna Migletz, 
the mother of Mike Migletz, was made a party defendant; she being the beneficiary 
under the policy. 

As a ground for the relief asked, the insurance company set forth in its petition 
that Mike Migletz, in his original application for insurance, made certain statements 
pertaining to his health which were material to the risk and were absolutely false and 
willfully and fraudulently made for the purpose of inducing the company to issue its 
policy, and that the company, in reliance thereon, issued the policy; that it had no 
knowledge and no reason to believe that said statements were untrue; and that it would 
not have issued the policy, had the true situation been disclosed to it. 

It appears that the policy lapsed for non-payment of the premium and that it was 
reinstated upon the application of Migletz, and the company claimed that a like fraud 
was practiced upon it in Migletz’s application for reinstatement of the policy. 

These claims were, of course, denied by Migletz. : 

The cause came on for trial, and the court decided to grant the request of Migletz 
and submit the case to a jury. The jury was impaneled and the case tried—with the 
result that under the charge of the court the jury returned a general verdict in favor 
of the company. 


The controversy is before this court on a petition in error, the principal claims 
being that the trial court erred in its charge to the jury; that the verdict is manifestly 
against the weight of the evidence; and that the judgment is contrary to law. 

It appears that the agent of the company who solicited Migletz to take out the 
policy had been acquainted with Migletz and his family for a number of years, and 
that previous to the issue of the policy in question he had induced Migletz’s father, 
and other members of the family, to insure in the company, and that a year before the 
issuance of the policy in question in this suit, when a policy was issued to Migletz’s 
father, the plaintiff in error was asked to take out a policy, but declined to do so at 
that time; that before the policy in question was issued a physician, who was not 
selected by and was not the agent of Migletz, examined him and entered upon the 
application the answers of Migletz to certain questions, which the insurance com- 
pany claims were false, and which constituted the basis of the claim of the insurance 
company for the relief asked for in this action. ; 

There is no dispute of the fact that the answers were made, or that they were 
material, or that the company relied upon them, or that the policy would not have been 
issued had they not been made, and the controlling issues of fact are whether the an- 
swers were false, and, if so, whether they were willfully false and fraudulently made. 

The insurance company recognized the fact that, in order that it might be entitled 
to the relief sought, said answers had to be willfully false and fraudulently made, and 
hence it alleged in its petition that the answers were “absolutely false, willfully and 
fraudulently made, made for the purpose of inducing the company to issue the policy.’ 
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Our statute (section 9391, General Code) provides that an answer to an inter- 
rogatory, made by an applicant in his application for a policy of insurance, shall not 
bar his right to recover upon the policy “unless it be clearly proved that such answer 
is willfully false, was fraudulently made, * * * and also that the agent or company 
had no knowledge of the falsity or fraud of such answer. 

This provision of the statute was clearly applicable to the suit brought to cancel 
the policy in question, and applied equally to the information furnished by the insured 
in his original application and in his applicaton for the renstatement of the policy. So 
that in this case, if the court desired the assistance of a jury in determining those 
questions of fact, it should have charged the jury that the burden was upon the insur- 
ance company to clearly prove that the answers complained of were willfully false and 
fraudulently made, and that the agent of the company had no knowledge of their fals- 
ity. Instead of so charging, the court, after reading from the statute, said to 
the jury. 

“Now, the burden of proof in this case is upon the plaintiff, and it must establish 
the issue here in its favor by a preponderance of the evidence. * * * After all, the 
preponderance of the evidence is simply the greater probability; it really resolves itself 
into a situation of what is more probable on one side or the other.” 

And in another place in the charge, the trial judge said to the jury that the insur- 
ance company should prevail if the jury “should find by a preponderance of the evi- 
dence that the statements in that application for renewal were false and were made for 
the purpose of defrauding the insurance company, and that they were material, acted 
upon, of course, by the insurance company, and actually did or would defraud the 
company in the event that this party attempted to recover on his policy in the future.” 

This, of course, was clearly error, for by the statute the burden was placed upon 
the insurance company, not simply to prove said issue by a preponderance of the evi- 
dence, but it was required to clearly prove its claim that the answers in question were 
talse and were made with a knowledge of their falsity. In other parts of the charge 
this fundamental error was emphasized and its prejudicial character made certain. 
The trial judge admonished the jury to pay particular attention to what he said and 
to be sure and follow the instructions he gave them, saying to them: 

“What we may say may be wrong, but if we make a mistake there is a remedy that 
the aggrieved party may have in the reviewing courts, and the jury are to take the 
law as the court gives it to you, whether you believe it is the law or not, or whether 
you think it is good law or not.’ 

And then the court charged as follows: 

“It is, of course, well known to the jury, to every thinking persob, that before an 
institution like an insurance company could continue to do business they have to have 
certain rules, and one of them is, of course, that the applicant for insurance answer 
certain questions and that he shall answer. them truthfully. If everybody could go 
in to an insurance company, persons that have diseases or have reason to believe that 
their lives are going to be very short could secure insurance, and the company required 
to pay the policies later on, they couldn’t do business at all, but a short while, so that 
in order to protect an institution that is recognized as a part of our civilization it is 
necessary for us to take seriously what the court is trying to show to you in the dis- 
cussion or consideration of this application.” 

And further : 

“Now, when you go out to deliberate upon this case you are not simply deciding a 
lawsuit between these parties, you are establishing a precedent that should be followed 
in your community here and other places in the future, that is why verdicts are ‘of 
very great value. The right kind of verdicts are as a rule, and, of course, it affects 
these parties now, but the general effect in the future will be of course greater than 
it would be to these particular litigants in this case, so when you retire for delib- 
eration keep in mind Just what you said when you ‘took your oath that you would 
render a true verdict in accordance with the law and the evidence.” 

It is apparent from the charge of the court taken as a whole, and from remarks 
made by the trial judge during the trial, as contained in the record, that the trial 
judge considered that the facts in the case warranted the relief which the insurance 
company sought and which the court finally granted. It thus appears that the trial 
judge approved of the finding of the jury and adopted it as his own. 

It must be remembered that this is not a case in which the parties were entitled 
to a jury trial; that a jury was impaneled for the purpose of assisting the trial judge 
in the determination of an issue of fact in an equity case; and that, therefore, not- 
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withstanding the errors made by the trial judge in the charge to the jury, the question 
remains as to whether or not the trial judge was justified in adopting the findings 
of the jury as his findings in disposing of the case. This involves a consideration 
of the evidence. 

In view of the errors in the charge of the court, the finding of the jury on the facts 
is not only not conclusive, but is of little value. 


The application for this insurance was made on the 2d day of June, 1923, and the 
policy was issued soon thereafter. In the latter part of that year the policy lapsed, 
and some time during December an application was made for its reinstatement, and 
that reinstatement was approved by the company on the 19th day of January, 1924. 
In April, 1925, Migletz applied for disability benefits under the policy, and the insur- 
ance company was led to bring this action because of statements made by the attend- 
ing physician in that application for disability benefits. It seems that at that time he 
was suffering from what is known as disseminated sclerosis, and the statement set 
forth that he had been so disabled all his life, and the claim is made that, therefore, 
the statements made in his application for the policy and in his reinstatement of it 
were untrue. 

The evidence to support the proposition that Migletz was ill at and before these 
applications were made consists only of the statements made by the doctor—to the 
effect that his examination of him in 1925, and his history of the case obtained at 
that time from the minor or his parents, led him to believe that the boy’s condition 
of disability had existed from birth. 


_It is apparent from the examination of the doctor that he had no independent recol- 
lection, and relied entirely upon notes that were made at the hospital at the time of 
the examination. The party who made those notes was not produced. An employee 
of the hospital who copied the notes into a book, but who was not present when they 
were made, was produced, and the doctor refreshed his recollection from those notes, 
without having any clear and definite remembrance of where the information was 
obtained from which the notes were made. 

There was also some testimony by a man for whom the minor had worked, as to 
his being peculiar in his speech and walk, and getting provoked when fellow employees 
played jokes on him. The testimony shows that Migletz attended school and passed 
through the seventh grade; that he worked quite regularly; that for a period of over 
two years, when this policy was issued and renewed, he was working for the same com- 
pany and worked practically all the time; and that his disability did not become notice- 
able until about.the time he made application for benefits under the policy. The 
condition of the boy at the time of the trial was not very good, but he testified that he 
was not sick or disabled and did not know that there was anything the matter with 
him before or at the times the policy was issued and renewed. The agent of the com- 
pany knew him and the family for a long time, and what his employer testified to in 
reference to the appearance of the boy was apparent to the agent, as well as to the 
employer, and the agent did not testify in the case. The mother testified that the 
boy was normal so far as health was concerned, and that his disability did not appear 
until after the policy was issued and renewed, and not until shortly before the appli- 
cation was made for benefit thereunder. , 

We have not attempted to state or detail all of the evidence bearing upon this 
question, but we are unanimously of the opinion that a finding that Migletz knew at 
the time the statements were made that they were false; that he made them for the 
purpose of deceiving the insurance company; and that the agent of the insurance com- 
pany had no knowledge of their falsity, is manifestly against the weight of the evi- 
dence; and it seems apparent that the trial court approved of such finding only be- 
cause he was of the opinion that such facts were required to be proven merely by a 
preponderance of the evidence. In any event the insurance company did not clearly 
prove that the answers made by thé minor in his applications were willfully false and 
fraudulently made. 

The judgment in this case is contrary to law and is reversed, and the cause is 
remanded. 

Judgment reversed, and cause remanded. 

Pardee, P. J., and Funk, J., concur. 

Judges of the Ninth Appellate District, sitting in place of Judges Roberts, Farr, 
and Pollock, of the Seventh Appellate District. 
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SOVEREIGN CAMP, W. O. W., v. PATTON erat. (No. 9671.) 
(Court of Civil Appeals of Texas. — Nov. 13, 1926. Rehearing Denied Jan. 1, 
1927.) 
290 Southwestern Reporter 237. : 
1. DEATH—ABSENCE FROM DOMICILE FOR SEVEN YEARS RAISES 

PRESUMPTION OF DEATH (REV. ST. 1925, ART. 5541). 

Proof of absence from docimile or usual place of residence for seven years raises 
presumption of death under Rev. St. 1925, art. 5541, unless such presumption is over- 
come by proof that absentee was alive within that time, absence from state not being 
required. 


(For other cases, see Death, Dec. Dig. § 2[1].) 

2. DEATH—EVIDENCE ABSENTEE WAS FUGITIVE FROM JUSTICE OR 
HAD UNHAPPY DOMESTIC RELATIONS HELD ADMISSIBLE TO 
REBUT PRESUMPTION OF DEATH (REV. ST. 1925, ART. 5541). 

Any evidence tending to show motive is admissible to rebut presumption of death 
arising from absence under Rev. St. 1925, art. 5541, including proof that absentee was 
fugitive from justice or that domestic relations were unhappy. 

(For other cases, see Death, Dec. Dig. § 2[3].) 

3. DEATH—EVIDENCE HELD TO SUSTAIN FINDING INSURED AB- 
SENTEE WAS ALIVE. 

In action on beneficiary certificate, evidence held sufficient to sustain finding, in 
effect, that assured, who had been absent for seven years, was alive, thereby precluding 
recovery. 

(For other cases, see Death, Dec. Dig. § 4.) 


5. INSURANCE—AMOUNT OF ‘BENEFICIAL ASSOCIATION’S LIEN 
CHARGE FOR INCREASED- RATE SHOULD BE DEDUCTED FROM 
JUDGMENT AGAINST IT,- IF ASSURED, ABSENT FOR SEVEN 
YEARS, DIED AFTER RATE INCREASE. 

In action against beneficial association on certificate issued on life of one absent 
for seven years, amount with interest of défendant’s lien charge for increased rate 
should be deducted from judgment for plaintiff if insured died after date of raise 
in rates. 

(For other cases, see Insurance, . Dec. Dig. § 821.) 

Vaughan, J., dissenting in part. 

Appeal from District Court, Dallas ‘County; Royal R. Watkins, Judge. 

Action by Emily J. Patton and others against Sovereign Camp, Woodmen of 
the World. Judgment for plaintiffs, and defendant appeals. Reversed and remanded. 
Gresham, Willis & Freeman and Alvin H. Lane, all of Dallas, for appellant. 

Charles M. Cocke, of Dallas, for appellees. 

Looney, J. Appellees sued appellant on a beneficiary certificate issued on the life 
of their father, William Thomas Patton, and recovered the judgment, from which 
this appeal is prosecuted. 

he only material question for our- consideration relates to the death of the as- 
sured. Appellees contend that his’ death must be presumed from the fact that he 
absented himself from his home for, seven’ years successively: 

The facts are these: 

Assured resided with his family, consisting of his wife and several minor chil- 
dren, in the city of Dallas and was engaged in the business of a jitney bus driver. 
On April 13, 1916, he informed his wife that he was going with some drummers to 
Fort Worth, Tex. Three days later she received a note from him, inclosing $5 and 
informing her that it was his intention never to return. His wife has never seen him 
since, and, with the exception of the letter received as above stated, has never heard 
from him, although she prosecuted inquiries seeking to ascertain his whereabouts. 

It developed that prior to his leaving home his wife, having heard of his asso- 
ciation with other women, chided him in regard to this matter, and it appears that 
on April 30, 1917, a little over one year after his departure, she obtained a divorce 
based on proof of his association with other women. It was further shown that on 
May 16, 1916, the grand jury of Dallas county returned a bill of indictment against 
Wm. T. Patton, charging that on April 13, 1916, he fraudulently disposed of a mort- 
gaged automobile, but the record fails to disclose any direct evidence identifying 
assured as being the defendant in the indictment. 
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The rule of evidence relating to the presumption of death from absence is a part 
of article 5541, Acts 1925, and reads as follows: 

“Any person absenting himself for seven years successively shall be presumed to 
‘be dead unless proof be made that he was alive within that time. * * *” 

This statute, as it appeared in former Codes, read, “Any person absenting him- 
self beyond sea or elsewhere,” etc., was amended by the late codifying commission by 
eliminating the words, “beyond sea or elewhere.” We do not think, however, the 
change in verbiage affected in any way the meaning of the statute. 

{1] Appellant insists that in order to raise the presumption of death it was neces- 
sary to show that assured absented himself from the state of Texas. We do not accept 
this view. The presumption of death arises when it is shown that the person whose 
death it is sought to establish absented himself from his domicile or usual place of 
residence for seven years successively. The facts above recited were in our opinion 
sufficient to justify the presumption that assured died at some time during the seven 
years of absence, and, unless such presumption was overcome by proof that he was 
alive within that time, the judgment of the court below should be affirmed. 

The court submitted to the jury the following issue: “Is Wm. T. Patton now 
dead?” The jury answered this question: “No.” 

{2, 3] Thus the case is narrowed to an inquiry as to whethér or not the proof was 
sufficient to rebut the presumption of death. The rule of law generally approved 
seems to be that evidence of any nature tending to show a motive for the disappear- 
ance is always admissible to rebut the presumption of death arising from absence, and, 
among other circumstances, it may be shown that the absent person was a fugitive 
from justice or that his domestic relations were unhappy. 17 Corpus Juris, p.- 1173, 
§ 14. The finding of the jury in effect that assured was alive was, in our opinion, sus- 
tained by the evidence; hence judgment should have been rendered for appellant. 
Thetford v. Modern Woodmen, etc. (Tex. Civ. App.) 273 S. W. 666. 

[4, 5] The court is a unit in agreeing that the case should be reversed, and a 
majority is of the opinion that the ends of justice will be attained with greater assur- 
ance by remanding the cause for a new trial. Direct evidence may be secured, proving 
with certainty whether assured is living or dead, and, if dead, the date of his death. 
If, however, evidence of this nature cannot be secured, and proof of death is still 
left to presumption, the lapse of time will tend to strengthen the presumption. Again, 
the circumstance offered in rebuttal, to the effect that the assured is a fugitive trom 
justice, is susceptible of a fuller development, in that it is possible to show whether 
assured is in fact the Wm. T. Patton who was indicted by the grand jury of Dallas 
county. For these reasons the case will be remanded for a new trial. St. Louis San 
Francisco Ry. Co. v. Gibson (Tex. Civ. App.) 211 S. W. 263, 265. If on another trial 
it should be ascertained that the death of assured occurred since December 31, 1919, 
the date of the effectiveness of the raise in rates adopted by appellant, there should 
be deducted from any recovery in favor of appellees the amount, with interest, of 
appellant’s lien charge for increased rates. 

Reversed and remanded for further proceedings in harmony with the views here 
expressed. 

VAuGHAN, J. (dissenting). The writer regrets to find himself out of harmony 
with that portion of the majority opinion remanding this cause for further proceed- 
ings, and thereby required to register this his dissent. 

The only controverted issue, viz., whether or not assured was dead, was clearly, 
fully, and definitely raised by the pleadings and evidence introduced thereon by the 
contending parties. That the parties were aware of the importance of fully developing 
this issue the record leaves no room for doubt. Therefore it should be assumed that 
all the evidence available pro and con was by the litigants ascertained and introduced. 
The court properly submitted to the jury the one issue to be determined by that body, 
and the verdict rendered thereon was amply supported by evidence. On the coming 
in of the verdict, it was clear that the trial court was not authorized to render the 
judgment appealed from; same being not only not based upon, but in direct oppo- 
sition to, the findings of the jury. All of this is clearly revealed by the record of 
the case before this court, which excludes every reasonable supposition (but not mere 
speculation) that “it is necessary that some matter of fact be ascertained” in this 
cause material to the rights of either party. This cannot be otherwise, as the only 
fact in dispute was judicially determined on a legal trial according to the established 
forms of law, by which the rights of the parties were disposed of on a full and fair 
hearing. It is the opinion of the writer that under the condition of the record the 
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provision of article 1856, R. C. S. 1925, “shall proceed to render such judgment or 
decree as the court below should have rendered,” is mandatory, leaving no discretion 
to be exercised by this court. First Nat. Bank v. Crossett (Tex. Civ. App.) 268 
S. W. 997; Way v. Guest (Tex. Civ. App.) 272 S. W. 217; Missouri, Kansas & Texas 
Ry. Co. of Texas v. Orr (Tex. Civ. App.) 272 S. W. 343. 

The holding of the majority in effect interprets the following language of article 
1856, supra, “except when it is necessary that some matter of fact be ascertained,” to 
mean and have reference to some additional evidence that might be discovered and 
introduced on another trial of the cause, thereby in effect according the losing party 
a second trial, not because of some material error committed by the trial court, but to 
give to the losing party another chance to secure additional evidence that might change 
the result on another hearing. This is directly in violation of the purpose of the 
statute, as is clearly revealed by the language thereof. The case having been fully 
developed, and the verdict of the jury showing no liability on the part of appellant, 
the judgment of the lower court should be reversed and rendered in favor of appellant. 


BOUNDS v. HOME MUT. LIFE & ACCIDENT ASS’N NO. 1. (No. 2746.) 
(Court of Civil Appeals of Texas. Aaa) Jan. 5, 1927. Rehearing Denied Jan. 
290 Southwestern Reporter 552. 

1. INSURANCE—EVIDENCE OF WHETHER NOTICE OF ASSESSMENTS 
HAD BEEN MAILED TO INSURER SO AS TO CONSTITUTE DE- 
FAULT HELD FOR JURY. 

Evidence in suit on certificate of insurance relative to whether notice of assess- 
ment had been mailed in compliance with constitution and by-laws of association, so 
as to constitute default of insured, held for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 


4. INSURANCE—INSURED HELD NOT, AS MATTER OF LAW, TO HAVE 
WAIVED NOTICE OF ASSESSMENTS BY AUTHORIZING INSURER 
TO DRAW DRAFT FOR DUES AND ASSESSMENTS. 

Insurer held not, as matter of law, to have waived provision of certificate of in- 
surance requiring notice of assessments due thereon by having authorized association 
to draw draft to bank for all dues and assessments. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from District Court, Lubbock County; Hill Stewart, Special Judge. 

Suit by W. A. Bounds against the Home Mutual Life & Accident Association 
No. 1. Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Wilson & Randal and J. I. Kilpatrick, all of Lubbock, and G. L. Reese, of Roswell, 
N. M., for appellant. 

Bean & Klett and Robt. H. Bean, all of Lubbock, for appellee. 

Jackson, J. This suit was instituted in the district court of Lubbock county, 
Tex., by appellant, W. A. Bounds, against the appellee, the Home Mutual Life & 
Accident Association No. 1, of Lubbock, Tex. 

Appellant alleged that on March 12, 1923, the appellee executed and delivered to 
his wife, Claudia Bounds, a policy or certificate of insurance in which he was named 
beneficiary, insuring the life of his said wife for the maximum sum of $1,000, and 
thereby became liable on her death to pay him said sum; that his wife died February 
14, 1925, up to which time all premiums and assessments due on the policy of which 
notice had been received had been paid; that his wife had complied with all the 
conditions and provisions of the policy and the constitution and by-laws of the asso- 
ciation; that notice of the death of his wife had been duly given, but appellee had 
refused to pay the policy or any part thereof. 

Appellee answered by demurrers, general denial, and pleaded that it was a mutual 
aid association with a constitution and by-laws, which, with the policy and the appli- 
cation therefor, constituted the contract of insurance between it and the deceased. 
Appellee sets out various provisions of these instruments, but we shall only note 
such as we deem necessary to a consideration of the questions presented. 

Among the provisions averred by appellee, the constitution provides, in effect, that 
each member pledges himself to pay $1 immediately upon receipt of due proof of 
the death of a member in good standing. 

The by-laws provide, in effect, that the secretary or assistant secretary of the 
association shall notify each member of his assessments, which notice shall be given 
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by mail or by delivering in person a card containing the notice; that any member who 
fails to pay any assessment in 15 days from the date of notice shall stand suspended, 
and while suspended shall not be entitled to any benefits as a member of the asso- 
ciation, and, in case of death while suspended, the beneficiary shall not be entitled to 
any sum by virtue of the policy issued to such member; that while. such member is 
suspended, it shall be the duty of the secretary or assistant secretary to notify him ot 
the fact of his suspension at his last known post office address by mailing him a card 
marked “Second notice,” and any member who shall fail to pay the delinquent assess- 
ment, etc., within 15 days next after the original notice of. the death assessment, shall 
be stricken from the rolls of the association. 

The application signed by the deceased authorizes the secretary of the association 
to draw on her through the First National Bank of Tahoka, Tex., for all assessments 
and dues, and to place on the draft what same is for, until further notice. 

The policy stipulates that the application is a part of the contract of insurance, and 
it contains substantially the provisiun with reference to the payment of the $1 assess- 
ments, the notice to be given of such assessments, and the suspension of members for 
failure to pay as is contained in the constitution and by-laws. 

The appellee alleges that the deceased became a member of the association and 
was entitled to remain a member in good standing and the appellant was entitled to 
receive as her beneficiary, under the policy, on the condition that the deceased imme- 
diately, upon notice of death of any member of the association, pay the assessment 
of $1; that in December, 1924, J. F. Newton and Mrs. W. S. Hickerson, two members 
of the association, died, and thereby two assessments, Nos. 21, and 22, of $1 each, 
became due to the appellee by the deceased; that on the fourth and eleventh days of 
December, 1924, respectively, appellee drew drafts on the deceased through the First 
National Bank of Tahoka, Tex., for said assessments; that the drafts were marked 
“No funds” and returned not paid; that the secretary, as required by the constitution 
and by-laws, notified the deceased of the death of said two members and of said 
assessments Nos. 21 and 22, but that said assessments were never paid, and because 
thereof deceased became suspended, was never reinstated, and the beneficiary in the 
policy was therefore not entitled to recover. 

The appellant replied by supplemental petition that the assessments, alleged to have 
been made on the deaths of J.-F. Newton and Mrs. W. S. Hickerson, were never 
legally made, and alleged that, if said assessments were made, neither the deceased or 
himself received notice of the deaths of said members or of the assessments, on 
account thereof; that no card marked “Second notice” was sent to the deceased or 
himself, and that he and the deceased were ready, able, and willing at all times to 
pay all assessments and dues for which she was liable; that the deceased was never 
legally suspended and was, at the time of her death, a member of the association; 
that on February 14, 1925, appellee, by mail, gave notice of an assessment due on 
account of the death of Mrs. S. O. Wall, a member of the association, which notice 
he received through the United States post office at Portales, N. M., to which place 
he had moved; that thereafter he was informed by appellee that his deceased wife had 
been suspended for failure to pay assessments Nos. 21 and 22 on the deaths of J. F. 
Newton and Mrs. W. S. fotioen and this was the ‘first notice received of such 
deaths or such assessments; that he tendered the sum necessary to cover such assess- 
ments and the assessment for Mrs. S. O. Wall, all of which appellee refused and by 
reason thereof is estopped from claiming that the deceased was not a member in good 
standing for failure to pay assessments Nos. 21 ‘and 22, of which no notice was re- 
ceived ; that the provision in the application authorizing the secretary of the association 
to draw on the deceased through the First National Bank of Tahoka, Tex., for assess- 
ments and dues was for the convenience of appellee, and was not a waiver by the 
deceased of her right to be notified of each assessment, according to the constitution 
and by-laws of. the association. 

At the conclusion of the evidence, in response to a peremptory instruction given 
by the court, the jury returned a verdict for appellee, and from the judgment entered 
thereon this appeal is prosecuted. 

Appellant, by numerous assignments, assails as error the action of the trial court 
in, directing the jury to return a verdict against him because the evidence presented 
issues of fact to be determined by the jury, and if found in his favor would have 
entitled him to a judgment. 

The contract of insurance consists of the application, the policy, and the constitu- 
tion and by-laws of the association, and the terms and provisions of these instruments 
disclose the contractural relations between the parties. Tennison v. Home Benefit 
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Association of Hill County (Tex. Civ. App:) 272 S. W. 280. The stipulations in the 
insurance contract are conclusive that the deceased promised and agreed to pay to the 
association the sum of $1 immediately upon notice of the death of any member in 
good standing; that on receipt of the proof of death by the association it was to,make 
an assessment of $1 and notify the deceased of such assessment by mailing or deliver- 
ing to her in person a card furnishing such information; that if.the deceased, within 
15 days after notice, had failed and refused to pay such assessment, she became thereby 
suspended and her beneficiary not entitled to recover on her policy, but during such 
suspension the association was to furnish a second notice. ' 

The testimony shows that in December, 1924, two of the members of the associa- 
tion, J. F. Newton and Mrs. W. S. Hickerson, died, and that assessments Nos. 21 and. 
22 were made against all members on account of such deaths.. Appellee’s testimony 
tends to show. that assessments Nos. 21 and 22 were made;, that ‘drafts were drawn 
against deceased on the First National Bank of Tahoka, Tex., for her assessments, 
and notice of such assessments mailed to her on or about December 11, 1924. The 
evidence offered by appellee to show that notice of such assessments had been. mailed 
is somewhat uncertain, and depends largely on the testimony of the customs of the 
association and its officers to the effect that when proof was received of the death of 
a member, assessments were made, and notices always mailed to each member of the 
association; that on or about December 11, 1924, assessments Nos. 21 and 22 were. 
made: and notices mailed to all members; that neither the deceased nor appellant paid 
assessments Nos. 21 and 22, and for that reason, on January 11, 1925, the deceased 
was suspended and never reinstated. The evidence offered by appellant is to the effect 
that neither his deceased wife nor himself ever received notice of assessments Nos. 21 
and 22; that they were ready, willing, and able at all times to pay any assessments 
made against them, and the record is. uncontroverted that all dues and assessments 
theretofore owing by the deceased had been paid. The record discloses that on 
February 14, 1925, the association, acting by its officers, mailed a notice to deceased 
and appellant advising them of the death of. Mrs. S. O. Wall, who had died in good 
standing, and that an assessment was due from each member on account of such death,; 
and that such notice was received by appellant at Portales, N. M. Appellee explains: 
that the mailing of such notice to appellant and deceased was a mistake, due pre- 
sumably from the method employed in preparing and mailing notices, but neither 
appellant nor deceased knew of this mistake, and the receipt of said notice through 
the mail by appellant, together with the evidence showing that no notice of assessments 
Nos. 21 and 22 was received, is to be considered in determining whether or not notices 
of assessments Nos. 21 and 22 had been mailed, as claimed by appellee. 

{1, 2] We shall refrain from giving further details of the evidence, but’ we are of 
the opinion that the record presents for the determination of the jury an issue of fact 
as to whether or not the notices had been mailed to appellant or deceased in com- 
pliance with the constitution and by-laws of the association. In determining whether 
a trial court is authorized to give a peremptory instruction, only the testimony in favor 
of the party against whom such instruction is given should be considered (First 
National Bank v. Rush [Tex. Com. App.] 210 S. W. 521) and such evidence must 
be taken as true (Grubb v. G. H. & S. A. Ry. [Tex. Civ. App.] 153 S. W. 694). 

Appellee contends, however, that, if the testimony was sufficient to raise 
an issue of fact to be submitted to the jury as to whether or not the notices 
had been mailed, nevertheless the court correctly directed a verdict in its favor be- 
cause by the provisions in the application for insurance, which constituted a part of 
the contract, the deceased authorized appellee to draw a draft on the First. National 
Bank of Tahoka for all assessments and dues, and thereby waived the provisions of 
the constitution and by-laws relative to the mailing of notices; and that in compliance 
with said authority, drafts were drawn on appellant or deceased through said bank 
for each of said assessments, and payment thereof was refused for the reason that 
neither appellant nor deceased had any funds in said bank to pay such assessments. 
The .vidence shows that the drafts were drawn and presented to the bank; that pay- 
ment thereof was refused, and that neither appellant nor deceasd had funds in the 
bank with which to pay the assessments. 

{3] The provision urged. by appellee as a waiver reads: 

“T hereby authorize C. A: Burrus, secretary of the association, to draw on me 
through the ‘First! National. Bank of Tahoka, Tex., for all asseSsments and dues, 
stating on draft what same is for, until further notice. 

“A waiver may be express or implied, but in the absence of an. express agree- 
ment a waiver will not be presumed or implied contrary to the intention of the 
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party whose rights would be injuriously affected thereby, unless by his conduct the 
opposite party has been misled to his prejudice into the honest belief that such 
waiver was intended or consented to. To make out a case of waiver of a legal 
right, there must be a clear, unequivocal, and decisive act of the party showing 
such a purpose, or acts amounting to an estoppel on his oe — it must be supported 
by an agreement founded on a valuable consideration. 27 R L. 909, § 5; Mer- 
chants’ Mutual Insurance Co. v. Lacroix, 45 Tex. 158; Dikes ¥. “\ilter, 24 Tex. 417; 
Phillips v. Watkins Land & Mortgage Co., 90 Tex. 195, 38 S. W. 270, 470.” Miller v. 
Deahl (Tex. Civ. App.) 239 S. W. 679. 

It is to be observed that the provision in the application, quoted above, contains 
no forfeiture clause and no express agreement of waiver; hence no waiver, either 
express or implied, can be presumed contrary to the intention of the deceased, unless, 
by her acts and conduct, she misled the association to its prejudice, which ‘conduct 
must be clear, unequivocal, and decisive. Neither does the language of the pro- 
vision show any consideration for such a waiver, and the giving of such authority 
in the language disclosed would not constitute an estoppel. 

4, 5] The record discloses that although the provision authorized the associa- 
tion to draw a draft on her through the First National Bank of Tahoka for all dues 
and assessments, and that drafts were drawn in accordance therewith for each assess- 
ment the deceased was required to pay, that in every previous instance the associa- 
tion, through its officers, in addition to drawing the draft, mailed notices to the 
deceased, as required by the constitution and by-laws. The record discloses that a 
number of other members of the association had also authorized drafts to be drawn 
for assessments, which was done in accordance with that authority, but in every 
instance, in addition thereto, notices were mailed of such assessments to each mem- 
ber, as provided by the constitution and by-laws. In our opinion, the authority given 
to draw the drafts for the assessments, construed with the other instruments that 
constitute the insurance contract, does not reveal any intention on the part of the 
deceased to waive the mailing of notices, as required by the constitution and by-laws, 
and that the record reveals nothing in her conduct from which, as a matter of law, 
such waiver could be presumed. If, however, considered as a whole, the language 
of the contract is ambiguous on the question of waiver, great weight should be 
given to the interpretation placed on the contract between the parties. Midland Shoe 
Co. v. A. L. & K. Dry Goods Co. (Tex. Civ. App.) 281 S. W. 344. 

It is by no means certain that appellee and its officers construed the authority 
to draw drafts for assessments as a waiver of the constitution and by-laws requiring 
that notice of assessments be mailed to each member. 

“Whether there has been a waiver is generally a question of fact, and the suffi- 
ciency of the evidence relating thereto is for the jury. The jury may be properly 
instructed, as matter of law, that a waiver must be voluntary, and that it implies 
a knowledge of the right, claim, or thing waived; yet whether it was voluntary, 
and whether the party had knowledge of the right or thing waived, are still ques- 
tions of fact to be submitted to the jury.” 27 R. C. L., p. 912, par. x 

See, also, Equitable Life Assurance Society of United States v. Ellis, 105 Tex. 
526, 147 S. W. 1152, 152 S. W. 625; AZtna Life Insurance Co. v. Dunken (Tex. 
Civ. App.) 248 S. W. 165; Id. (Tex. Civ. App.) 221 S. W. 691; Id. (Tex. Civ. 
App.) 204 S. W. 241. 

We are of the opinion that the facts as revealed by the record do not, as a matter 
of law, constitute a waiver by the deceased of a compliance by the association with 
its contract to give notice of each assessment by mail. 

Appellant’s other contentions are overruled. 

For the error of the court in directing a verdict for appellee, the judgment is re- 
versed and the cause remanded. 


JONES v. NEW YORK LIFE INS. CO. (No. 4404.) 
(Supreme Court of Utah. Nov. 30, 1926. Rehearing Denied Feb. 11, 1927.) 
253 Pacific Reporter 200 

1. INSURANCE—WHERE APPLICATION DENIED INSURANCE IN 
CASE OF TREATMENT PRIOR TO PAYING PREMIUM, NO RE- 
COVERY COULD BE HAD FOR DEATH OF APPLICANT 
a FOR SPINAL MENINGITIS PRIOR TO DELIVERY OF 
POLICY. 
Where application provided insurance should not take effect until policy 
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was delivered to applicant and first premium paid, and then only in case physi- 
cian had not been consulted since medical examination, no recovery could be 
had for death of applicant who was treated for spinal meningitis before delivery 
of policy and payment of premium, despite provision in application that if 
applicant at time of making application paid full amount of first premium insur- 
ance should be in force from that time. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


2. INSURANCE—PARTIES MAY PROVIDE IN APPLICATION WHEN 
AND UNDER WHAT CONDITIONS POLICY SHALL BECOME 
EFFECTIVE. 

Parties can provide in application for insurance at what time and under what 

conditions policy is to become effective and binding. * 

(For other cases, see Insurance, Dec. Dig. 138[1].) 


3. INSURANCE—SOLICITING AGENT COULD NOT BY DELIVERING 
POLICY AND ACCEPTING PREMIUM WAIVE PROVISION IN AP- 
PLICATION THAT POLICY SHOULD NOT BE EFFECTIVE IF IN- 
SURED RECEIVED MEDICAL TREATMENT BEFORE DELIVERY OF 
POLICY WHERE APPLICATION LIMITED POWER OF WAIVER TO 
SPECIFIED OFFICERS. 

Provision in application that insurance should not take effect in case of treat- 
ment of insured by physician prior to delivery of policy and payment of first 
premium was not waived by act of agent in delivering policy and receiving first 
premium during lifetime of insured with knowledge of his illness, where application 
stipulated provision could be waived only by specified officers of company and not 
by soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 


4. INSURANCE—APPLICANT FOR INSURANCE HELD BOUND BY 
TERMS OF APPLICATION, IN ABSENCE OF SHOWING THAT HE 
WAS MISLED. 

Where it did not appear insured was induced by false statements as to meaning 
of provision in application, it is presumed insured knew contents thereof and bound 
himself by its terms. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


5. INSURANCE—RIGHT OF BENEFICIARY TO CLAIM CONTRACT OF 
INSURANCE IS COEXTENSIVE WITH RIGHT OF INSURED. 
Beneficiary named in life insurance policy has ony such right to claim contract 

of insurance as insured might have had if he were still living. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 


6. INSURANCE—NO CONTRACT OF INSURANCE EXISTED WHERE 
PROVISION IN APPLICATION THAT INSURANCE SHOULD NOT 
TAKE EFFECT IN CASE OF MEDICAL TREATMENT PRIOR TO DE- 
LIVERING POLICY WAS VIOLATED. 

Where application provided insurance should not take effect unless policy was 
delivered and first premium paid before applicant had consulted or been treated by 
physician, no contract of insurance ever came into existence between insurance com- 
pany and applicant who received treatment for spinal meningitis prior to delivery 
of policy and payment of first premium. 

(For other cases, see Insurance, Dec. Dig. § 292.) 


7. INSURANCE—WHERE NO CONTRACT OF INSURANCE EXISTED DUE 
TO VIOLATION OF TERMS OF APPLICATION, TERMS OF CON- 
TRACT COULD NOT BE WAIVED. 

Where no contract of insurance existed between insurance company and appli- 
cant due to violations of terms of application, agent of insurer could not waive terms 
of contract, as doctrine of waiver presupposes existence of valid contract. ? 

(For other cases, see Insurance, Dec. Dig. § 371.) 


Appeal from District Court, Salt Lake County; Wm. M. McCrea, Judge. 


aha on v. Lodge, 28 Utah, 505, 80 P. 375; White v. Metropolitan Life Ins. Co., 63 Utah, 
‘ 4 P. 1106. 

2 Loftis v. Pacific Mut. Life Ins. Co., 38 Utah, 532, 114 P. 134; Ellerbeck v. Continental 
Casualty Co., 63 Utah, 530, 227 P. 805, distinguished. 
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Action by Dorothy F. Jones against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Affirmed. 

Willard Hanson, B. L. Liberman, and H. S. Tanner, al] of Salt Lake City, 
for appellant. 

Pierce, Critchlow & Marr, of Salt Lake City, for respondent. 

Givzon, C. J. This is an action on a life insurance policy. The plaintiff, appel- 
lant, is the widow of Leon Jones, deceased, hereinafter referred to as the insured. 
She was the beneficiary named in the policy. It is alleged that defendant, respondent, 
on the 19th day of January, 1925, made and issued its policy of insurance insuring the 
life of ‘said Leon Jones. It is also alleged that the first semiannual premium was 
paid and the policy delivered. The death of the insured, proof of death, and the 
refusal of payment are likewise alleged. The affirmative defense is that the policy 
of insurance never took effect and that no contract of insurance was ever entered 
into between the said insured, Leon Jones, and the respondent company. It is then 
alleged in some detail how the insurance policy came into the possession of appellant. 
At the close of appellant’s testimony the court sustained a motion. for nonsuit and 
entered its judgment dismissing the action. From that judgment this appeal is 
prosecuted. 

Appellant’s testimony was to the effect that on or about the 10th day of January, 
1925, the insured signed a written application to the respondent company for a life 
insurance policy. He was solicited by an agent, one D. A.‘ Heiselt, to make applica- 
tion for the policy of insurance in controversy. The agent resided at American 
Fork, in Utah county. The insured was at that time employed by the Utah Copper 
Company at Bingham, in Salt Lake county. The agent was an acquaintance and 
friend of the insured. The insured was examined by a physician, and his applica- 
tion, together with the report of the examining physician, was forwarded to the 
home office of respondent in New York City, N. Y. On the 19th day of January, 
1925, the respondent executed its policy of insurance and mailed the same to its 
agent, Heiselt, in American Fork, for delivery to the insured. On January 21, 
1925, the insured became sick and was, on the 22d, removed under the direction 
of a physician, to a hospital in Salt Lake City. He was afflicted with spinal 
meningitis. The insured died on January 28, 1925, from such disease. The policy 
was received by the agent at American Fork on January 24th. It also appears 
that some time between the 17th and 20th of January the insured requested a 
friend of his, a Mr. Smith, whose family resided in Utah county near American 
Fork, to call upon the agent on a visit to his home and ascertain if the policy 
had arrived, and if so to pay the first semiannual premium and receive the policy. 
Accordingly, on the evening of the 24th of January, Mr. Smith called at the home 
of the agent and was advised by the agent that the policy had on that day been 
received. The semiannual premium was paid by Mr. Smith and the policy deliv- 
ered to him by the agent. Mr. Smith, subsequently, on the following day, deliv- 
ered the policy to Mrs. Jones and received from her repayment for the money 
that he had paid to the agent as the first semiannual premium. It was also testi- 
fied to by Mr. Smith that at the time he called upon the agent on January 24th he 
advised him of the serious sickness with which the insured was then suffering and 
also that the doctors held out little hope for his recovery. It is his testimony 
that he so advised the agent before the delivery of the policy. The application 
for insurance contained, among other things, these provisions: 

“It is mutually agreed as follows: (1) That the insurance hereby applied for 
shall not take effect unless and until the policy is delivered to and received by the 
applicant and first premium thereon paid in full during his lifetime, and then only 
if the applicant has not consulted or been treated by any physician since his med- 
ical examination; provided, however, that if the applicant, at the time of making 
this application, pays the agent in cash the full amount of the first premium for 
the insurance applied for in questions 2 and 3, and so declares in this application 
and receives from the agent a receipt therefor on the receipt form which is attached 
hereto, and if the company, after medical examination and investigation, shall be 
satisfied that the applicant was, at the time of making this application, insurable 
and entitled under the company’s rules and standards to the insurance, on the plan 
and for the amount applied for in questions 2 and 3, at the company’s published 
premium rate corresponding to the applicant’s age, then said insurance shall take 
effect anc be in force under and subject to the provisions of the policy applied 
for from and after the time this application is made, whether the policy be delivered 
to and received by the applicant or not. * * * (3) That only the president, a vice 
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president, a second vice president, a secretary or the treasurer of the company 
can make, modify, or discharge contracts, or waive any of the company’s rights 
or requirements; that notice to or knowledge of the soliciting agerit or the’ medi: 
cal examiner is not notice to or knowledge of the company; and that neither of 
them is authorized to accept risks or to pass upon insurability.” 

[1] It is the respondent’s contention that as it affirmatively appeared from .the 
appellant’s evidence that the insured had consulted a physician and likewise had been 
treated for a malignant disease before the delivery of the policy and before the 
payment of the first premium, no contract of insurance ever came into effect or 
existence between respondent and the insured. 

[2-5] It was within the rights of, and was competent for, the parties to pro- 
vide in the application under what conditions and, at what time the policy should 
become effective and binding. Sterling v. Lodge, 28 Utah, 505, 80 P. 375; White v. 
Metropolitan Life Ins. Co., 63 Utah, 272, 224 P: 1100. It is not, however, as we 
understand appellant’s argument, seriously contended that these provisions are not 
binding upon the insured. The serious contention or claim of appellant is that 
by the acts of the agent, Heiselt, in delivering the policy and receiving the first 
premium during the lifetime of the insured and with knowledge of his serious. ill- 
ness, the limitation or right to have the insurance become effective was thereby 
waived. It is expressly stated in the application that no one save the president, 
vice president, second vice president, secretary, or treasurer of the company could 
in’ any way make, modify, or discharge contracts or waive any of the company’s 
rights or requirements. That instrument also provided that notice to or knowledge 
of the soliciting agent or the medical examiner was not notice to or knowledge of 
the company, and that neither the agent nor the medical examiner is authorized 
to accept risks or to pass upon insurability. The foregoing were provisions of 
the application signed by the insured at the time the application was made. There 
is nothing to show that the insured was induced by any false or erroneous state- 
ments as to the meaning of those provisions and it must therefore be presumed that 
the insured knew the corttents of the application and bound himself by the terms 
therein provided. In other words, the insured was charged with knowledge that 
no one save the officers enumerated in the application could waive any of the com+ 
pany’s rights or requirements and that notice to the soliciting agent was not notice 
to the company and that the agent was not authorized to accept risks or to pass 
upon insurability. The first provision of. the application quoted was notice to the 
insured of the conditions necessary to exist in order that the contract of insurance 
thight become effective. It was likewise notice to the applicant that if he desired 
the insurance to be effective from the date of the application he was required to 
pay the first premium at that time. The appellant has only such right to claim 
a contract of insurance as the insured might have had if he were still living. It 
is difficult, therefore, to see under what theory the appellant can now maintain 
that a contract of insurance existed upon the life of her husband in the face of 
the proven fact that the insured had consulted a physician between the date of 
the application and the delivery of the policy and the payment of the first premium. 

It must be conclusive that at the time the application was made there was a 
meeting of minds upon the conditions uuder which the policy of insurance should 
become effective and binding. If the plain language of the application is to be 
given its ordinary meaning, then the only meeting’ of minds at that time was to 
the effect that the policy of insurance should only become binding when delivered 
under the conditions specified in the application. The application also contained 
a statement of the condition under which the policy would be in force from the date 
of the application if after examination the application was accepted and the policy 
issued. The-insured did not see fit to take advantage of that provision of the 
application. The policy of insurance, as a matter of fact, was not delivered to the 
insured, or to appellant, under conditions such as were specified and delineated 
in the application. If the policy of insurance was in force, it must be by reason 
of the fact that the agent who delivered the policy was authorized to waive the 
conditions or was. authorized to enter into a new contract of insurance. The 
waiver, if there were a waiver, created a new policy of insurance. It must be 
clear that the insurance company never had, up until the time of delivery, vol 
untarily given consent ‘or assent to a contract of insurance under the conditions 
existing at the time the policy was delivered to Mr. Smith and by him to appellant. 

The facts in Drilling v. New York Life Ins. Co., 234 N. Y. 234, 137 N. E 
314, are very similar to the facts here.. The statements contained in the applica- 
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tions are almost if -not wholly identical. The second and third headnotes to the 
opinion in that.case are applicable here, and, in our judgment reflect the better 
reasoning in determining the rights of the parties under facts similar to those 
in the instant case. They read: 

“The knowledge which an agent receives for which the principal is to be 
charged must be such as is received while acting for the principal, not for another 
whose interests may be adverse, and an agent who had promised to pay the first 
premium for insured was not acting for the insurer when later making such pay- 
ment, and such agent’s knowledge at such time of insured’s illness was not the 
knowledge of the insurer. 

“An insurance agent taking an application for insurance had no power or author- 
ity to waive conditions in the application that the policy must be delivered to appli- 
cant while. in good health, and first premium must be paid during good health; 
such application providing that agent had no power to waive such requirement.” 

There is no testimony, except by implication, as to the authority or extent 
of the authority of the agent, Heiselt. He evidently had authority to solicit insur- 
ance and to deliver the policy and collect the first premium. The acts of respondent 
in accepting the application forwarded by him and in mailing to him the policy 
of insurance is recognition of his agency to the extent of soliciting insurance and 
delivering the policy and collecting the first premium. That evidently was the extent 
of his authority. There is nothing to indicate that he .was what is usually denomi- 
nated a general agent, if by the term general agent is understood, as seems to be by 
some of the authorities, an agent authorized to make a contract for and on behalf 
of his principal. Clearly Heiselt was not authorized to enter into a contract of 
insurance on behalf of respondent. To hold that the agent could, by delivery under 
the conditions shown by appellant’s testimony, bind his principal, would in legal 
effect be a holding that he had a right to make a contract of insurance for his 
principal. The application in this case distinctly provides that neither the soliciting 
agent nor the medcal examiner “is authorized to accept risks or to pass upon in- 
surability.”. The respondent company had passed upon the:insurability of the insured 
when it issued its policy of insurance on January 19th upon the condition of health 
of the applicant at the date of his application, January 10th, and not upon the condi- 
tion of his health on the date the policy was delivered if that condition of health 
was then different from what it was on the date of the application. 

[6-8] The doctrine of waiver is hardly applicable to the facts here. The 
theory of the waiver of the terms of a contract must necessarily presuppose the 
existence of a valid contract. Unless and until a contract exists between the con- 
tracting parties it would seem to be illogical to contend that either party can be 
said to have waived any of the terms or requirements of the contract. In the 
two opinions of this court strongly relied on by appellant there was in each case 
an existing contract between the parties at the time of the claimed waiver. Loftis v. 
Pacific Mut. Life Ins. Co., 38 Utah, 532, 114 P. 134; Ellerbeck v. Continental 
Casualty Co., 63 Utah, 530, 227 P. 805. We are not here dealing with the claim 
of waiver of the terms of an existing contract. The controlling question is, rather, 
whether there was in fact any contract in effect at the date of the death of the 
insured. The conditions specifically stipulated in the application are that no con- 
tract of insurance should come into existence until the policy was delivered 
to the insured and the first premium paid, and, further, that the insured had not 
prior to the delivery of the policy consulted a physician. 

Appellant has cited, among other cases, the following: Connecticut Life Ins. 
Co. v. Mullen (C. C. A.) 197 F. 299, 43 L. R. A. (N. 8S.) 725; Coci v. New York 
Life Ins. Co., 155 La. 1060, 99 So. 871; Grier v. Mutual Life Ins. Co., 132 N. C. 
542, 44 S. E. 28; Fair v. Metropolitan Life Ins. Co., 5 Ga. App. 708, 63 S. E. 
812: McClelland v. Mutual Life Ins. Co., 217 N. Y. 336, 111 N. E. 1062; People’s 
Fire Ass’n v. Goyne, 79 Ark. 315, 96 S. W. 365. 16 L. R. A. (N. S.) 1180, 9 Ann. 
Cas. 373; Virginia Fire & Marine Ins. Co. v. Richmond Mica Co., 102 Va. 429, 46 
S. E. 463, 102 Am. St. Rep. 846. We have examined these cases. It must be con- 
ceded that the conclusions in some of the cases cited support appellant’s conten- 
tion. In many of the cases the facts are not analogous to the facts here. In 
others the facts are similar. There is lack of unanimity and a hopeless conflict 
in the opinions of the courts on questions kindred to the one presented by this 
appeal both in the results and in the reasons assigned for the results arrived at 
by the various courts. It would serve no good purpose to attempt to review the 
cases in this opinion. They cannot be reconciled. In the language of Brannon, J., 
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in Maupin v. Scottish Union & Nat. Ins. Co., 53 W. Va., 562, 45 S. E. 1005, “To 
attempt anything like a review of them [the cases] in detail, would be only to 
grope and wander in that wilderness, and in the end lead to bewilderment.” We 
are satisfied that the reasoning of the courts denying the right to recover under 
facts similar to the facts here is more in conformity with well-recognized rules 
of the law of contract and agency. The district court’s order protects the respon- 
dent company in the rights reserved to it in the application by the insured, and 
does not deny to appellant any relief that she can rightfully claim under the 
wording of the application and the proven facts in this case. 

There are other questions discussed in the briefs of counsel, and that were 
orally argued, but in view of the fact that we have arrived at the conclusion that 
no contract of insurance ever became effective, a discussion of those questions 
here is unnecessary. 

Judgment affirmed. 

Thurman, Frick, Cherry, and Straup, JJ., concur. 


MONAHAN v. MUTUAL LIFE INS. CO. OF NEW YORK. 
(Supreme Court of Wisconsin. Feb. 8, 1927.) 
2 Northwestern Reporter 269. 

1. INSURANCE—INSURER ASSERTING DEFENSE THAT INSURED WAS 
NOT FIT SUBJECT FOR INSURANCE MUST ESTABLISH THAT CER- 
TIFICATE OF MEDICAL EXAMINER WAS FRAUDULENTLY PRO- 
CURED (ST. 1925, § 209.07). 

Under St. 1925, § 209.07, insurer, in order to maintain defense that insured was 
not in proper health and not a fit subject for insurance, must first establish that cer- 
tificate of medical examiner was procured through the fraud or deceit of insured. 


(For other cases, see Insurance, Dec. Dig. 646[3].) 


2. INSURANCE—MERE FALSE STATEMENTS BY INSURED DOES NOT 
ALWAYS CONSTITUTE FRAUD OR DECEIT. 

Mere false statements by insured in application for life insurance, although con- 
stituting an element of fraud, does not always constitute fraud or deceit. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

3. INSURANCE—ORDINARILY INSURED’S “FALSE” STATEMENTS, TO 
CONSTITUTE FRAUD, MUST BE MATERIAL AND MUST BE RELIED 
ON; “FRAUD.” 

Ordinarily, false statements made by insured in application for life policy must 
be material, and they must be relied on in order to constitute “fraud”; since “false” 
may mean untrue, or designedly untrue, implying an intention to deceive. 

(For other cases, see Insurance, Dec. Dig. § 253.) 

4. INSURANCE—FALSE STATEMENTS OF INSURED, TO CONSTITUTE 
DEFENSE TO LIFE POLICY, MUST HAVE BEEN MADE WITH AC- 
TUAL INTENT TO DECEIVE (ST. 1925, § 209.06). 

Under St. 1925, § 209.06, it is not sufficient as defense to action on life insurance 
policy to prove that statements made by insured in securing application was merely 
—_ but must also appear that false statements were made with actual intent to 

eceive. : 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

5. INSURANCE—EVIDENCE HELD TO DISCLOSE ACTUAL INTENT OF 
INSURED TO DECEIVE INSURER (ST. 1925, §§ 209.06, 209.07). 

In action to recover on life policy, evidence held to disclose an actual intent 
on part of insured to deceive insurer so as to preclude recovery by beneficiaries under 
St. 1925, §§ 209.06, 209.07. 

(For other cases, see Insurance, Dec. Dig., § 665[3].) 


6. INSURANCE—RECOVERY ON LIFE POLICY, SECURED BY INSURED 
MAKING FALSE STATEMENTS AS TO HEALTH, CANNOT BE SUS- 
TAINED ON THEORY THAT INSURED RELIED ON ITS OWN EX- 
AMINATION. 

Where insured made false representations as to health in application for life 
policy, recovery therein cannot be sustained on theory that insured relied entirely on 
examination of its own medical examiner, since insurance companies, in determining 
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fitness of applicant, rely, not only on physical examination, but on history of appli- 

cant relating to health. 

(For other cases, see Insurance, Dec: Dig. § 291[1].) 

8 INSURANCE—EVIDENCE HELD ‘tO SHOW. INSURED’ S FALSE 
STATEMENTS WERE MADE WITH INTENT TO DECEIVE, AND IN- 
CREASED RISK AND CONTRIBUTED TO LOSS. 

Evidence held to.show that false statements made by insured on application for 
life policy were made with actual intent to deceive, and that they increased risk and 
contributed to loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Rock County; George Grimm, Judge. 

Action by Ella Monahan against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions.—[By Editorial Staff.] 

This is an action by the beneficiary to recover on a life insurance policy issued 
by the appellant upon.the life of Bessie Monahan, daughter of the beneficiary. The 
insured, during the school year of 1923-1924, was a teacher in a grade school about 
four miles from Janesville. She frequently walked one way. Her school closed 
June 6th. On June 13, 1924, she consulted Dr. J. F. Pember, of Janesville, to whom 
she disclosed the following symptoms: During the three months prior to the date of 
her consultation she had decreased in weight from 130 to 117 pounds. Five weeks 
prior to the consultation she commenced to vomit. The vomiting continued for a 
period of three weeks, but did not occur during the last two weeks. She had a great 
deal of weight and distress at the stomach and a good deal of nausea, and complained 
of constipated bowels. There was pain over the appendical region. Dr. Pember 
diagnosed her illness as appendicitis, prescribed a general tonic, laxative diet, and 
recommended and advised an operation for appendicitis. 


On July 7, 1924, 24 days after such consultation with Dr. Pember, the insured 
applied to the appellant insurance company for insurance, and on July 8th presented 
herself to Dr. F. B. Farnsworth, of Janesville, the local medical examiner for the 
appellant, for a medical examination pursuant to such application for insurance, 
As a part of such examination she made written answers to various questions con- 
cerning her health history, among which were the following: 

“16. What illnesses, diseases, injuries, and surgical operations have you had since 
childhood? Name of disease, etc—Tonsillectomy. Number of attacks—One. Date 
of each—January, 1923. Duration—Three weeks. Complications—None. Any re- 
maining effects—None. Date of complete recovery—January, 1923. 

“17. State every physician or practitioner who has prescribed for or treated 
you, or whom you have consulted in the past five years for any ailment, serious or 
not serious. Name of physician or practitioner—Dr. Floyd Shuer. Address—Edger- 
ton, Wis. When consulted—January, 1923. Nature of complaint: Give full details 
above under Q. 16—Tonsillectomy. 


“18. Have you stated in answer to question 16 all illnesses, diseases, injuries 
and surgical operations which you have had since childhood? (Answer yes or no.) 
Yes. 

“19. Have you stated in answer to question 17 every physician and practitioner 
consulted during the past five years and dates of consultations?- (Answer yes or 
no.) Yes. 

“20. (a) Are you in good health? Yes. (b) If not, what is the impairment? 


On the night of July 9th, the day after her medical examination pursuant to 
her application for insurance, she went to a dance at Beloit, and the following 
morning suffered severe vomiting spells and pains in her abdomen. Dr. Guy C-. 
Waufle was called, concluded she was suffering from appendicitis, and advised an 
operation which was performed in the afternoon of that day, being July 10th. The 
operation disclosed a mass or growth on the right side of the abdomen, in the region 
of and partially enveloping the append:x. The appendix was removed and the ad- 
hesions from the mass were separatea. The operation disclosed that the difficulty 
was not primarily appendicitis but tubercular peritonitis. On July 21st she was dis- 
charged from the hospital, returned to her home, and there, as she gradually recu- 
perated, assumed her duties about the household. She commenced teaching school 
in the fall, but in November of the same year her original trouble recurred. She 
was again subject to abdominal pain, commenced vomiting, and on December 16, 
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1924, went to Chicago to consult Dr. George W. Thilo. About a week later Dr. 
Thilo operated upon insured and discovered that her trouble was tubercular peri- 
tonitis, from which she died on January 7, 1925. 

The appellant defended the action on the ground that the insured had mis- 
represented her physical condition to its medical examiner and had made false answers 
to the questions heretofore set forth. This defense was met by the contention on 
the part of the plaintiff that the insured had not consulted Dr. Pember on June 13th, 
but that it was Kitty Monahan, sister of the insured, who consulted Dr. Pember. 
Whether it was the insured, Bessie Monahan, or her sister, Kitty Monahan, who con- 
sulted Dr. Pember on June 13th was the principal question litigated at the trial. 

The jury returned the following special verdict: 

“(1) Did the insured in her answer to the medical examiner, Dr. Farnsworth, on 
the 8th day of July, 1924, falsely state that the only illness, disease, injury, and 
surgical operation which she had since childhood was tonsillectomy? Answer: Yes. 

“(2) Did the insured at her examination on the 8th day of July, 1924, falsely 
state to Dr. Farnsworth that she was in good health? Answer: No. 

“(3) Did the insured at her examination on the 8th day of July, 1924, falsely 
state to Dr. Farnsworth that her weight had remained constant for four years? 
Answer: Yes. 

“(4) If you answer either of the foregoing questions in the affirmative, then 
answer this: Were such false statements made by the insured with the actual intent 
to deceive? Answer: No. 

“(5) Did the insured at the time of her examination on July 8, 1924, by Dr. Farns- 
worth have tubercular peritonitis? Answer: Yes. 

“(6) If you answer question 5 in the affirmative, then answer this: (a) Had she, 
prior to July 8, 1924, been informed by any doctor that she had that disease? 
Answer: No. (b) Did such ailment increase the risk or contribute to produce her 
death? Answer: Yes. 

“(7) Was the insured at the time of the delivery of the policy to her in good 
health? Answer: Yes. 

“(8) Was the report of the medical examiner to the company that the insured 
was a fit subject for insurance procured by or through fraud? Answer: No.” 

The appellant moved to change the answer to question 2 from no to yes, to 
question 4 from no to yes, to question 7 from yes to no, to question 8 from no to 
yes, and for judgment notwithstanding the verdict; and, if those motions be denied, 
for a new trial for various specified reasons, which need not be set forth. The 
court rendered judgment in favor of the plaintiff, from which the defendant brings 
this appeal. 

Miller, Mack & Fairchild, of Milwaukee (Frederick L. Allen, of New York 
City, of counsel), for appellant. 

Fiedler, Garrigan & Amlie, of Beloit, for respondent. 

Owen, J. [1] It is conceded that the medical examiner of appellant issued a 
certificate of health declaring the applicant a fit subject for insurance and so reported 
to the company. Appellant defends this action on the ground that the insured was 
not in proper health and was not a fit subject for insurance either at the time 
of the application or at the time of the issuance and delivery of the policy. By 
the provisions of § 209.07, the appellant is estopped “from setting up in defense 
of an action on such policy or certificate that the insured was not in the condition 
of health required by the policy at the time of the issue or delivery thereof, unless 
the same was procured by or through the fraud or deceit of the insured.” In order 
to maintain the defense upon which appellant relies, it is incumbent upon the appellant 
to first establish that the certificate of the medical examiner was procured through 
“the fraud or deceit of the insured.” 

It is conceded that the answer returned by the jury to question 1 of the special 
verdict is equivalent to a finding that it was Bessie, the insured, and not Kitty, 
her sister, who consulted Dr. Pember on June 13th. While this finding of the jury 
is assailed by the respondent as being contrary to the great weight of the evidence, 
it is not contended that the verdict finds no support in the evidence. As a matter 
of fact there is an abundance of evidence to support the answer returned by the 
jury to question 1, and the verdict in this respect must be regarded as a verity. From 
this it follows, necessarily, that the answers of the insured made to the questions set 
forth in the statement of facts were false. 

[2-4] But this fact alone does not establish the defense relied upon. Mere false 
statements do not always constitute fraud or deceit. While false statements consti- 
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tute an element of fraud growing out of misrepresentations, other elements must 
concur. Ordinarily the false statements must be material, and they must be relied 
upon in order to constitute fraud. 

“ ‘False’ may mean untrue, or it may mean designedly untrue, implying an inten- 
tion to deceive, as when it is applied td the representations of one inducing an act to 
another’s injury.” 12 R. C. L. 230. 

Section 209.06, Stats., provides that: 

“No oral or written statement, representation, or warranty made by the insured 
or in his behalf in the negotiation of a contract of insurance shall be deemed mate- 
rial or defeat or avoid the policy, or prevent its attaching unless such statement, 
representation, or warranty was false and made with actual intent to deceive or unless 
~ a misrepresented or made a warranty, increased the risk or contributed to 
the loss.” 

This section applies to all oral or written statements made in the negotiation 
of a contract of insurance. While section 209.07 deals specifically with the certificate 
of health and estops the company from going back of that certificate unless the 
same was procured by or through the fraud or deceit of the insured, we cannot 
ignore the provisions of section 209.06 in determining what constitutes such fraud and 
deceit. By the latter section it is not sufficient to prove that the statements were 
merely false. It must appear that the false statements were made with actual intent 
to deceive. The jury found that the report of the medical examiner for the com- 
pany that the insured was a fit subject for insurance was not procured by or through 
fraud or deceit on the part of the insured. If this finding is supported by the evi- 
dence, it defeats the defense that the insured was not in the condition of health 
required by the policy at the time of the issuance or, delivery thereof. Appellant 
assails this finding of the jury and contends that it is not only unsupported by any 
evidence but that the contrary appears as a matter of law. 

In submitting the first question of the special verdict, which inquired whether 
“the insured in her answer to the medical examiner, Dr. Farnsworth, on the 8th day 
of July, 1924, falsely stated that the only illness, disease, injury, and surgical opera- 
ae which she had since childhood was tonsillectomy,” the court instructed the jury 
as follows: 

“In connection with this question, and also questions 2 and 3, which I shall read in 
a moment, you are instructed that the word ‘falsely,’ as used in each of these ques- 
tions, is used in the sense of not true, if at the time the insured made the untrue 
statements she knew them to be untrue. 

The jury could not have answered questions 1, 2, and 3 as they did unless they 
found that at the time the insured made the false statements which the jury found 
she did make the insured knew that such false statements were untrue. It appears, 
therefore, that the insured not only made false statements to the medical examiner 
concerning the condition of her health, but that she made them knowing them to be 
false. The insured was a school teacher, a person of at least ordinary intelligence, 
and she undoubtedly knew that to reveal the fact that she was ailing with or threat- 
ened by appendicitis or any similar or allied disease, or any trouble which a reputable 
physician had diagnosed as appendicitis, would greatly endanger her prospects of 
securing an insurance policy upon her life, and the only sensible reason that can be 
assigned for her deliberate false answers was to keep her condition of health from 
the knowledge of the insurance company. If the circumstances of this case do not 
prove beyond a doubt an actual intent to deceive, it is difficult to understand how such 
an intent may be proved in such cases. The, insured is dead. She cannot be ques- 
tioned. Her intent must be inferred from what she did under all the circumstances. 

[5] We can conceive of no inference consistent with an innocent purpose on the 
part of the insured that can be drawn from these facts and circumstances. It is im- 
possible to indulge the thought that her suppression of the damaging facts was due 
to a lack of memory or mere inadvertence. Her illness was so recent, and the 
advice which she received from Dr. Pember concerning her health was of so grave a 
nature, that it must have given her more than passing concern and left an impression 
upon her mind and memory that could not have faded within a period of three weeks. 
We hold that the evidence discloses as a matter of law an actual intent on her part 
to deceive the defendant company. 

[6] Respondent contends that the medical examiner for the appellant did not 
rely upon her statements, but relied entirely upon his own examination, and that 
therefore her statements are not material. This contention cannot be sustained. It 
is well known that insurance companies, in determining whether an applicant is a 
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fit subject for insurance, rely not only upon a physical examination, but upon the 
history of the applicant so far as it has relation to the applicant's health. In 
McGowan v. Supreme Court of Independent Order of Foresters, 104 Wis. 173, 183, 
80 N. W. 603, 607, speaking of similar statements made by an applicant for insur- 
ance, this court said: 

“All of the questions as to the health or death, or age at death, of the ancestors 
or brothers and sisters uf the deceased, were material to the risk as matter of law, 
and the court should have so declared.” 

, 8] The jury found that the ailment from which the insured was actually 
suffering, tubercular peritonitis, did increase the risk or contributed to produce her 
death. True, this question had reference to tubercular peritonitis. Sne did not know 
that she had tubercular peritonitis. She did know, however, that she had a severe 
ailment, which had been diagnosed as appendicitis. It does not require either expert 
testimony or the verdict of a jury to establish the fact that her ailment as diagnosed 
increased the risk. This is a matter of common knowledge. Furthermore, the testi- 
mony of three physicians, through whose hands applications for insurance in appellant 
company generally pass, testified without contradiction that the disclosure of the 
facts within the knowledge of the insured would have resulted in a rejection of 
her application. We therefore conclude that the false statements made by the insured 
were made with actual intent to deceive—that they increased the risk and contributed 
to the loss. 

The respondent has urged upon our attention the case of Roe v. National Life 
Ins. Ass’n, 137 Iowa, 696, 115 N. W. 500, 17 L. R. A. (N. S.) 1144, and quotes 
language from the opinion to the effect that such false statements made by an appli- 
cant for insurance may not be relied upon as a defense to an action to recover upon 
the policy under statutes similar to the statutes of this state herein referred to. A 
reading of that case convinces us that the Iowa court would come to the same con- 
clusion here reached under the same circumstances. In that case the insured made 
no representations to the medical examiner. It appears that: 

“The defendant’s agent prepared the application from information obtained from 
another application the insured had made to another company some time previous, 
and, by representing to him that the application was prepared according to the asso- 
ciation’s requirements, induced him to sign it. The application was prepared in con- 
nection with many others, and the manner of doing so was with the consent of the 
secretary of the defendant association.” 

Furthermore, the covet emphasizes the fact that the examining physician testi- 
fied that he would not have been influenced in his action on the application even though 
the statements made by the insured had been truthful. That case is in no respect 
similar to this. 

Judgment reversed and cause remanded, with instructions to dismiss the complaint. 


BROTHERHOOD OF LOCOMOTIVE ag og AND ENGINEMEN v. 
GINTHER. (No. 1271.) 
(Supreme oan of Wyoming. Feb. 8, 1927.) 
252 Pacific Reporter 1026. . 

1. INSURANCE—CONSTITUTION OF FRATERNAL BENEFIT SOCIETY 
IN EFFECT AT MEMBER’S DEATH GOVERNS RIGHT TO CHANGE 
BENEFICIARY. 

Constitution of fraternal benefit society in effect at member’s death, and not 
subsequently adopted constitution, governs member’s right to change beneficiaries, 
as against contention that stipulation that constitution should be admitted in evidence 
referred to subsequent constitution. 


(For other cases, see Insurance, Dec. Dig. § 780.) 


3. INSURANCE—MEMBER’S RIGHT TO CHANGE BENEFICIARY HELD 
NOT AFFECTED BY PROVISION OF SOCIETY’S CONSTITUTION 
aon es FOR CHANGE OF BENEFICIARY IS WITH 

MBER. 

Right of member of fraternal benefit society ‘to change beneficiary under benefit 
certificate and constitution in force at time of his death held not abridged or enlarged 
by provision of constitution designated ‘ ‘interpretation,” reciting that “responsibility 
for change of beneficiary is entirely with member in making request to general 
secretary and treasurer”; meaning thereof not being clear. 


(For other cases, see Insurance, Dec. Dig. § 780.) 
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Error to District Court, Albany County; Volney J. Tidball, Judge. 

On petition for rehearing. Rehearing denied, and former opinion adhered to. 

For former opinion, see 248 P. 852. 

Sullivan & Garnett, of Laramie, for plaintiff in error. 

Arnold, Patterson & Arnold, of Laramie, for defendant in error. 

KimsaLL, J. A petition for rehearing has been filed, supported by an extended 
brief and argument. All material points raised by the petition were thoroughly 
considered by the court before the case was decided, and, while we cannot but be 
impressed by the earnestness of counsel in contending that the decision was wrong, 
we are sure that a rehearing would be useless. 

One point only need be discussed. In the trial court it was stipulated in writing 
that a printed copy of the constitution and by-laws of the defendant, “containing the 
constitution and by-laws of the order in force at the death of Garrett P. Ginther,” 
should be admitted in evidence without objection, and “considered as evidence of 
the rules and regulations of the order and accepted as such.” 

At the trial two copies of the constitution were produced and marked “Exhibit 1” 
and “Exhibit 2.” Exhibit 1 is the constitution in effect on and after January 1, 
1920, and Exhibit 2 is that in effect on and after January 1, 1923. The insured died 
in June, 1922. The principal provision on which the defendant relied was not the 
same in the two exhibits. As it reads in Exhibit 1, it is quoted as section 10a in 
our former opinion. 248 P. at page 853. The similar section in Exhibit 2 has the 
added words, “By the member,” so that the last sentence of the section reads: 

“Said certificate must be forwarded to the general secretary and treasurer by 
the member.” 


If this section, as it appears in the constitution of 1923 were controlling it might 
be, as argued by counsel, that the case of Arnold v. Newcombe, 104 Ohio St. 578, 
136 N. E. 206, relied on by the majority of the court in our former opinion, would 
lose much of its force as an authority. 

[1] And it is contended that we should have decided the case'on the section as 
it appears in the constitution of 1923, because that is the constitution referred to in 
the stipulation and the one from which the section was read at the trial of the case 
in the district court. 

This matter was considered before the case was decided, and all the members 
of the court were quite naturally of opinion that the constitution of 1920, atid‘ not 
that of 1923, was applicable. We are still unanimously of that opinion. The stipu- 
lation cannot be construed to authorize the consideration of any regulation not in 
force at the death of the insured. At the trial, when both exhibits were”before the 
court, counsel read the pertinent section from the constitution of 1923 after assuring 
the trial judge that it was the same in the constitution of 1920. This assurance was 
an error, and though, no doubt, honestly made, the defendant can gain no advantage 
by it. 

[2, 3] Counsel now say that, if forced to rely on the constitution of 1920, they 
will contend that the applicable section, as it appears in that constitution, requires 
that the certificate be sent to the secretary treasurer by the member, and therefore 
in his lifetime, because following the section there is a note reading as follows: 

“Interpretation No. 118. Responsibility for change of beneficiary is entirely with 
member in making request to general secretary and treasurer.” 

We deem it unnecessary to discuss the meaning or effect of this “interpreta- 
tion No. 118.” It is new in the case. It is new because defendant throughout has 
relied on a regulation not in force until after the death of the member. That it was 
not in the case before is the defendant’s fault. We may say, however, that after a 
consideration of this “interpretation,” and the arguments with reference thereto in 
the brief accompanying the petition for rehearing, we are of opinion that the right 
of the member to change the beneficiary depends, as heretofore-assumed, upon the 
language of the benefit certificate and constitution of the order'in force at the 
time of the death of the member, and is neither abridged nor enlarged by the ““inter- 
pretation,” the meaning of which is not at all clear. 

Mr. Chief Justice Blume, whv is still of the opinion expressed in his dissent, 
concurs with the other Justices in denying a rehearing. 

Rehearing denied. 
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FIRE 


ST. PAUL FIRE & MARINE INS. CO. v. NELSON. (No. 4837.) 
(Circuit Court of Appeals, Fifth Circuit. Jeary 17, 1927. 
Rehearing Denied February 10, ~~ ) 


17 Federal Reporter (2d) 2 
1. INSURANCE—POLICY ON FURNITURE AND FIXTURES OF PHAR- 

MACY HELD TO COVER ARTICLES. USED IN SALE OF SAND- 

WICHES AND SODA WATER, WHICH WAS PART OF THE BUSI- 

NESS OF INSURED; “SUCH OTHER FURNITURE, FIXTURES, AND 

EQUIPMENT.” 

A policy of fire insurance on the furniture and fixtures of a pharmacy, including 
various articles enumerated and “such other furniture, fixtures, and equipment as is 
usual to the business of the assured,” held to cover furniture and fixtures used for 
the sale of sandwiches, soda water, .etc., which was part of the business of insured. 

(For other cases, see Insurance, Dec. Dig. § 163[3].) 


2. INSURANCE—“PHARMACY,” AS USED IN POLICY INSURING FURNI- 
TURE AND FIXTURES OF A BUSINESS, HELD NOT TO RESTRICT 
PROPERTY COVERED. 

In a policy insuring furniture and fixtures used in a business conducted as 
“Nelson’s Pharmacy,” the word “pharmacy,” is without significance as restricting 
the property covered. 

(For other cases, see Insurance, Dec. Dig. § 163[3].) 


3. INSURANCE—AGREEMENT BETWEEN INSURED AND CREDITORS 
HELD NOT TO AVOID POLICY, AS SHOWING THAT HIS INTEREST 
WAS LESS THAN FULL OWNERSHIP. 

An agreement by which a committee of creditors of the proprietor of a business 
was to supervise his business and determine when and in what amounts he should 
make payments, executed before issuance of a policy of insurance on his furniture 
and fixtures, and not concealed from insurer, held not to avoid the policy, as showing 
that his interest in the insured property was less than full ownership. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

In Error to the District Court of the United States for the Northern District 
of Texas; William H. Atwell, Judge. 

Action at law by M. J. Nelson against the St. Paul Fire & Marine Insurance 
ae Judgment for plaintiff, and defendant brings error. Affirmed. 

G. Senter, of Dallas, Tex. (Senter & Strong, of Dallas, Tex., on the brief). 
for alain in error. 

Geo. S. Wright, of Dallas, Tex. (Will C. Thompson, of Dallas, Tex., on the 
brief), for defendant in error. 

Before Walker, Bryan, and Foster, Circuit Judges. 

Foster, Circuit Judge. Defendant in error; hereafter referred to as plaintiff, 
brought suit on a policy of fire insurance for $5,000, issued by the plaintiff in error, 
hereafter referred to as defendant. This policy was one of several covering the total 
risk. The case was tried to a jury, and resulted in a verdict for plaintiff in the sum 
of $4,392.52, on which interest at 6 per cent. per annum was allowed from March 1, 
1925. 

There are 35 assignments of error. As usual, very few of them have been pressed 
in argument. Those we consider of sufficient importance to' merit discussion will be 
hereafter referred to. 

[1] The policy, so far as is now material to the discussion, reads as follows: 

“In consideration of the stipulations herein named and of twenty and 50/100 
dollars premium does insure Nelson’s Pharmacy for the term of one year from the 
lst day of March, 1924, at noon, to the Ist day of March, 1925, at noon, against all 
direct loss or damage by fire, except as hereinafter provided, to an amount not 
exceeding five thousand and no/100 dollars. 

: “1923. M. J. Nelson, operating as Nelson’s Pharmacy. Form No. 121. Amended 

orm. 
“Mercantile Building Form. 


‘5,000 on. furniture and fixtures and equipment of every description, including 
cases, counters, back cases, chairs, shelving tables, cabinets, desks, typewriters, cash 
registers, safe, stationery and supplies of all kinds, floor coverings, ‘sand and electrical 
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furnishings and fixtures, all betterments to building; including booths, railings, stair- 
way, balconade, partitions, and such other furniture, fixtures, and equipment as is 
usual to the business of the assured; all while contained in the four-story and base- 
ment brick composition roofed fireproof building situated and known as No. 1620-22 
Main street, Dallas. File No. 7917. 

oH 1s agreed and understood this policy does not cover on soda fountain, which 
is specifically insured.” 

It is contended by defendant that the policy covered only those articles incidental 
to a pharmacy, and therefore did not cover furniture and fixtures used for the sale 
of sandwiches, soda water, etc. This question was raised by objections to evidence, 
and by requests for special instructions, which were refused. 

[2] It is plain from a reading of the policy that the word “pharmacy” was part 
of the plaintiff's trade-name, and is without significance as restricting the property 
covered. Everything within the building belonging to the plaintiff and pertaining 
to his business was intended to be covered by the policy, except the soda water foun- 
tain. In charging the jury the court excluded that article from their consideration. 
There was no error in the rulings excepted to. 

[3] In addition to other stipulations, the policy contained the following pro- 
visions : 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof, or if the interest of the insured in the property be not truly 
stated herein. * * * This entire policy, unless otherwise provided by agreement in- 
dorsed hereon or added hereto, shall be void * * * if the hazard be increased by 
any means within the control or knowledge of the insured, or if mechanics be employed 
in building, altering or repairing the within described premises for more than 15 days 
at any one time, or if the interest of the insured in the property be other than uncon- 
ditional and sole ownership, or if any change, other than by the death of an insured, 
take place in the interest, title, or possession of the subject of insurance (except 
change of occupants without increase of hazard), whether by legal process or judg- 
ment or by voluntary act of the insured, or otherwise, or if this policy be assigned 
before a loss.” 

It appears that some time prior to the issuance of the policy in suit plaintiff had 
suffered damages from another fire, following which, on February 7, 1924, he entered 
into an agreement with nearly all his creditors, by which two of the large creditors 
agreed to contribute part of the insurance money coming to them for the purpose of 
repairing the fixtures in the store, and all the creditors agreed to extend their credits 
for from 90 days to a year, and in certain contingencies for an additional year. This 
agreement provided for a creditors’ committee of three to advise plaintiff in the 
prosecution of his business and to supervise the performance of the agreement. 
Plaintiff agreed to turn over to this committee from time to time such amounts as 
they should deem proper and not prejudicial to the continuance of his business, after 
paying his current, obligations and installments due on certain mortgage debts, to be 
distributed pro rata to the unsecured creditors. It is contended by defendant that 
this agreement violated the terms of the policy above set out. 

As this agreement was executed before the policy, it, of course, could not increase 
the risk, nor does it show that the interest of the plaintiff was other than full owner- 
ship in the property insured. Furthermore, it is not shown that plaintiff made any 
attempt to conceal the. agreement, or the fact that there had been a previous fire. 
It was not error for the District Court to exclude this agreement from consideration 
by the jury, and to refuse defendant’s special request based thereon. 

It also appears that, after the fire, plaintiff presented a proof of loss to defendant, 
in which he fixed his total loss at $30,750. Plaintiff offered this document in evidence 
for the purpose of showing compliance with the terms of the policy, and it was 
admitted over defendant’s objection. The proof of loss had been made up after 
consultation with French, an independent insurance adjuster, who testified that the 
adjustment of this particular loss had been referred to him through the general agent 
of the defendant. In connection with the cross-examination of French, this proof 
of loss was again offered in evidence by counsel for defendant, for the purpose of 
showing estoppel of the plaintiff to claim more. There was evidence from the plaintiff 
that he had signed and sworn to the preof of loss because of the representation 
of French that the loss would be paid promptly, and that his actual loss amounted 
to something over $41,000. There was evidence from a number of other witnesses 
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variously estimating the value of the property destroyed, all exceeding the amount 
shown by the proof of loss. To all of this evidence objection was made, and 
separate errors are assigned to its admission. 

;, As it is quite evident that, in rendering its verdict for the proportion the 
policy bore to the other insurance, the jury held plaintiff to the amount shown in 
his proof of loss, and there was ample evidence tending to support the verdict. In 
Se no prejudicial error is shown in the admission of any of this 
evidence. 

Other errors assigned are so wholly without merit that it is unnecessary to 
refer to them. We find no error in the record. 
Affirmed. 


QUEEN INS. SO. v. WATSON er at. (No. 2561.) 
(Supreme Court of Arizona, Feb. 21, 1927.) 
3 Pacific Reporter 440. 

1. INSURANCE—CONSTRUCTION OF FIRE POLICY IS LAW QUESTION, 

IF FACTS ARE UNDISPUTED, BUT FACT QUESTION FOR JURY, 

IF DISPUTED. 

Construction of fire insurance policy is a question of law, if facts are undis- 
puted, but a question of fact for jury, if disputed. 

(For other cases, see Insurance, Dec. Dig. § 668(3). 


2. INSURANCE—FIRE POLICY MUST BE WRITTEN ON NEW YORK 
STANDARD FORM AS IT WAS WHEN STATUTE WAS ENACTED 
(CIV. CODE 1913, PAR. 3440.) 

Civ. Code 1913, par. 3440, requires that fire insurance policies be written on New 

York standard form as it was in 1913, when statute was enacted. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


3. INSURANCE—CLEAR SPACE CLAUSE. HELD INEFFECTIVE AS 

WARRANTY (CIV. CODE 1913, PAR. 3440). 

Clear space clause, not having been adopted by New York as standard fire 
policy rider in 1913, when Civ. Code 1913, par. 3440, requiring that fire policies 
be written on New York standard form, was enacted, is ineffective as warranty 
of any condition of premises, and no forfeiture would result from violation thereof. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 


4. INSURANCE—COURT MAY LOOK TO CLEAR SPACE CLAUSE TO 
ASCERTAIN PROPERTY COVERED BY FIRE POLICY, THOUGH 
INEFFECTIVE AS WARRANTY. 

Court may look to clear space clause in fire insurance policy to ascertain what 
parties intended should be covered by policy, though it is ineffective as warranty of 
condition of premises. 


(For other cases, see Insurance, Dec. Dig. § 165.) 


5. INSURANCE—CERTAINTY OF SUBJECT-MATTER IS ESSENTIAL 
OF POLICY 
One essential of insurance policies, as of all contracts, is certainly of subject- 
matter. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


6. INSURANCE—PARTIES’ INTENT SHOULD BE EFFECTUATED, CON- 
TRACT ENFORCED AS MADE, AND INSURER REQUIRED TO PAY 
DAMAGES ONLY ON PROPERTY INTENDED TO BE INSURED. 
Intent of parties to insurance policy should be carried out, contract enforced as 

made, and insurer required to pay damages on property intended to be insured and 

none other. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 

7. INSURANCE—FIRE POLICY HELD NOT TO COVER COTTON 
WITHIN 10 TO 20 FEET OF GIN, IN VIEW OF CLEAR SPACE 
CLAUSE. j 
Fire policy describing property insured as cotton “in or on the premises of the 

assured, known as their cotton yards,” and containing clause warranting maintenance 

of clear space of not less than 100 feet between such cotton and any building, held 
not to cover cotton destroyed by fire while on ground within 10 to 20 feet of gin, 
instead of on cement troughs well removed therefrom. 


(For other cases, see Insurance, Dec. Dig. §165.) 
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Appeal from Superior Court, Maricopa County; M. T. Phelps, Judge. 

Action by H. M. Watson and another, doing business under the name and style 
of the Arizona Ginning Company, against the Queen Insurance Company. Judgment 
for plaintiffs, and defendant appeals. Reversed and remanded, with instructions. 

Armstrong, Lewis & Kramer, of Phoenix, for Appellant. 

Kibbey, Bennett, Gust, Smith & Lyman, of Phoenix, for appellees. 

Ross C. J. H. M. Watson and Rasmus Nielson, doing business as Arizona Ginning 
Company, a partnership, were the holders of a valid and subsisting fire policy in the 
Queen Insurance Company, and on September 28, 1924, they suffered damages, by a 
fire of unknown origin, to seventeen bales of cotton, resulting in an almost total loss, 
and, the insurance company refusing to pay such loss or damages, this suit was in- 
stituted to compel payment. A jury trial resulted in a verdict for the full amount 
claimed, and judgment was entered accordingly. 

[1] The defendant insurance company, appealing, makes_several assignments of 
error. However, there is but one question, and that is whether the damaged or de- 
stroyed property was covered by the policy. This question was raised by defendant 
in a motion for an instructed verdict at the close of the plaintiff’s case, and renewed 
at the close of the whole case. This, it is readily seen, involves the construction 
of the policy, which, if the facts are undisputed, is a question of law, but, if disputed, 
is a question of fact for the jury. Whether it is the one or the other depends upon 
the effect to be given to a “clear space clause” affixed to the policy. The policy is on 
the New York standard form. In the space left blank for that purpose is pasted a 
typewritten sheet containing a description of the property insured and several riders. 
Such description and the “clear space clause” are as follows: 

“On cotton and/or linters in bales, owned or held by the assured in trust or on 
commission, or on joint account with others, or sold but not removed, contained in 
or on the premises of the assured, known as their cotton yards, and in or on cars on 
tracks on or adjacent to said premises, or while being transported from yards to 
cars, situate at or near Buckeye, in Maricopa county, Ariz. * * *” 

“Clear space clause: Warranted by. the assured that a clear space of not less 
than 100 feet shall be maintained between the cotton above described and any cotton 
gin, mill or other building. A breach of this warranty suspends this insurance 
during such breach. * * *” 

{2, 3] The learned trial court, in consonance with the plaintiff’s contention, re- 
fused to give any force or effect whatever to the clear space clause either as a war- 
ranty or as descriptive of the property insured. In rejecting it as a warranty to main- 
tain 100 feet clear space “between the cotton above described and any cotton gin, 
mill, or other building” or forfeit insurance, we think the court was right. Our 
statute (paragraph 3440, Civil Code 1913) requires that fire insurance policies 
shall be written on the “New York standard” form as it was in 1913, when the 
statute was enacted. Scottish Union & Nat. Ins. Co. v. Phoenix Title & Trust Co., 
28 Ariz. ——, 235 P. 137. It appears that the space clause had not been adopted 
by New York at that time as a standard fire policy rider, and therefore, for the 
purposes of a warranty of any condition of the premises, the space clause was in- 
effective, and no forfeiture of the insurance would result upon a violation of such 
warranty. 

[4-6] But, granting that to be so, the rule does not necessarily preclude the 
court from looking to the space clause for the purpose of ascertaining what the 
parties intended should be covered by the policy. One of the essentials of every policy, 
as of all contracts, is certainty of subject-matter, and, for the purpose of determin- 
ing that, it would seem that language inserted in the contract as a part thereof, 
although ineffective for the purpose for which it was used, might be looked to as 
an aid, and, when so considered, if the subject-matter of insurance is identified, it 
should be given effect. In other words, the intent of the parties should be carried 
out, their contract enforced as made, and the insurer required to pay the damages 
on the property intended by the parties to be insured, and none other. 

The competency of a space clause like the one here, inserted in a policy in vio- 
lation of the Minnesota statutes, as evidence to show what property was insured, 
was upheld in Wild Rice Lumber Co. v. Royal Insurance Co., 99 Minn. 190, 108 
N. W. 871; the court saying: 

“The parties were not authorized to insert in the policy a provision not con- 
tained in the statutory form expressly authorized by the statute, whereby the insured 
warranted the maintenance of certain conditions about the premises. But there seems 
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to be no reason why reference may not be made to the added clause for the descrip- 
tion and identification of the property which was intended to be insured. The policy 
must contain a complete description of the property and the statute authorizes the 
company to print on its policy forms of description and specification of the property 
insured. In connection with property of this character, location may be an essential 
element of description.” 

In a later case (Park Rapids Lumber Co. v. ZEtna Insurance Co., 129 Minn. 328, 
152 N. W. 732), and after the Legislature of that state had expressly authorized 
the insertion of a clear space clause in policies covering lumber, and providing the 
form of such clause, the court approved the holding in the Wild Rice Case in this 
language : 

“If the clear space clause in that case [Wild Rice], then unauthorized by statute, 
showed that the parties did not intend to insure lumber piled within 200 feet of the 
mill, though the description of the insured property, read literally, covered all 
lumber in the yards and in the mill itself, the clear space clause in this case cer- 
tainly tends to show that the policies were not intended to cover the lumber in this 
shed, which was but 40 feet from the planing mill. We are asked to overrule the 
Wild Rice Case, but decline to do so. It is very much in point here, if not abso- 
lutely controlling.” 

In Tabor Lumber Co. v. Liverpool & London & Globe Insurance Co., 187 Iowa, 
71, 170 N. W. 881, the effect of the space clause was considered, the court saying: 

“The question before us is whether the space clause above set forth is descrip- 
tive of the location of the property, and if yea, whether such description, eliminates 
the particular property in its then location, covered by the above items. We are in- 
clined to the view that the space clause may be considered as aiding the description 
of the location of the insured property. The only description contemplated of the 
insured property was that of location. All lumber was insured while within the 
described location. None was insured while outside the bounds thereof. If the 
space clause in question were unqualified in its call for a clear space of 100 feet 
between the insured property and the manufacturing plant, there would be much 
ground for the contention of the defendant. It would be a contradiction in terms 
to say that the insurance company insured property while located in a place ex- 
pressly prohibited by the policy. 

If there are any other cases that have passed upon the effect of the space clause 
as evidence, counsel have not cited them, nor has our research discovered them. We 
take it that not only the decided cases, but reason and logic, require that we should 
take into consideration the space clause to ascertain what property the parties in- 
tended to be insured. 

[7] The pertinent uncontroverted facts are: The Arizona Ginning Company’s 
plant occupied an area 362.5 feet square, inclosed with a wire fence. In the north- 
west corner of these premises, well removed from the gin and other buildings, were 
six sets of concrete troughs, 200 feet long, spaced 20 feet apart, on the east side of 
which and nearest the gin were markers or posts. On these troughs the baled cotton 
was supposed to be stored as it left the gin, and at the time there were 164 bales 
on said troughs. The seventeen bales that were destroyed or damaged were 
ginned on the 28th of November, dumped on the ground within 10 to 20 feet of the 
gin, and while there caught on fire during the night. 

The space clause conclusively shows that the policy did not cover cotton that 
close to the gin, but cotton “not less than 100 feet’ from “any cotton gin, mill, or 
other building.” It appears also that the rate of insurance on cotton stored on 
cement troughs was about half as high as on cotton at the gin. Plaintiff Watson, 
who negotiated the insurance for his firm, testifying said: 

“I have represented an insurance concern over not an especially long period of 
years. I was more or less familiar with the rates and conditions and manner in which 
insurance policies of this sort were written, and I knew when I took the rate of $2 
and some odd cents that it was a rate that existed in our gin yard, in our cotton yard. 
I knew that the gin took a somewhat higher rate than the cotton stored down in the 
end of the yard, almost double, just about double.” 

Thus it seems that Watson must have understood that the policy covered only 
“cotton stored down in the end of the yard,” and cotton at least 100 feet from the 
gin. 

The general description of the cotton insured does not cover all the cotton on 
plaintiff's premises, but only the cotton on that part of premises “known as their 
cotton yards.” Plaintiff's testimony was to the effect that the “cotton yards” meant 
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all cotton on premises not in buildings, whereas defendant’s testimony was that 
“cotton yards” has a definite meaning in the ginning business, and that it is that 
part of the premises used for storing the cotton after it is baled. The clear space 
clause, however, shows plaintiffs cannot be right, for it points out the cotton in- 
sured as the “cotton above described”—not less than 100 feet from the gin, mill, 
and other buildings. 

Plaintiffs argue that the Wild Rice and the Park Rapids Lumber Company 
Cases were decided upon a different set of facts, and also under laws different from 
ours, and therefore the rule therein announced should not be followed by us. How- 
ever, the same question was involved, and that is as to whether a clear space clause, 
although void as a warranty, could be looked to for evidentiary purposes. Any 
slight difference in the facts or the law here from the facts or the law in those cases 
cannot, as we see it, call for a different rule of evidence on that question. 

We are of the opinion that the policy itself conclusively showed that the cotton 
burned was not covered by the contract of insurance, and that it was the duty of 
the court to have granted defendant’s motion for an instructed verdict. 

The judgment is reversed, and the case remanded, with instructions to dismiss 
plaintiff’s complaint. 

Lockwood and McAlister, JJ., concur. 


AMERICAN INS. CO. v. RECTOR. (No. 147.) 
(Supreme Court of Arkansas. Jan. 31, 1927.) 

290 Southwestern Reporter 367. 
INSURANCE—INSTRUCTION ON ANOTHER’S OCCUPATION AS 
CONSTITUTING POSSESSION OF OWNER IN ACCORDANCE WITH 
POLICY HELD NOT ABSTRACT OR INCORRECT INTERPRETATION 
OF STIPULATION. 

Instruction in action on insurance policy relative to occupancy of insured pro- 
perty by insured’s brother, after insured had moved from premises to town, as con- 
stituting possession by owner in accordance with clause in policy, held not erroneous 
as being abstract or incorrect interpretation of such stipulation in policy. 


(For other cases, see Insurance, Dec. Dig. § 669[4].) 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW CHANGE IN POS- 

SESSION SO AS TO VOID POLICY, UNDER CLAUSE FORBIDDING 

Et: 

Evidence in suit on insurance policy held to show that owner’s temporary ar- 
rangement for brother to live in house did not constitute change of possession so as 
to void policy, under clause forbidding change in title, possession, or interest, where 
right of possession remained in insured, and he left part of his household goods in 
the house in charge of caretaker. 


(For other cases, see Insurance, Dec. Dig. § 665 [3].) 


3. INSURANCE—INSURED’S FAILURE TO MAKE PROOF OF TOTAL 
LOSS HELD NOT TO DEFEAT RECOVERY, WHERE EVIDENCE 
SHOWS INSURED REPORTED LOSS PROMPTLY TO AGENT (CRAW- 
FORD & MOSES’ DIG. § 6147). 

Insured’s failure to make proof of total loss held not to defeat recovery under 
fire policy, where evidence showed insured reported loss promptly to agent who 
made report to insurer, since, under Crawford & Moses’ Dig. § 6147, total loss is 
considered liquidated demand. 

(For other cases, see Insurance, Dec. Dig. §539[5].) 


4. INSURANCE—COMPANY CANNOT DEFEND BECAUSE PROOF OF 
LOSS WAS NOT FURNISHED, IF AUTHORIZED AGENT, WITHIN 
TIME SPECIFIED, NEGOTIATES FOR SETTLEMENT. 

If authorized agent, within time specified for making proof of loss under policy, 
enters into negotiations for adjustment thereof or otherwise treats requirement of 
policy as having been complied with or waived, company cannot thereafter defend 
on ground proof of loss was not furnished. 

(For other cases, see Insurance, Dec. Dig. §561). 

5. INSURANCE—INSURER CANNOT, AFTER TIME FOR MAKING PROOF 
OF LOSS, CONTEND PROOF FURNISHED WAS INSUFFICIENT 
AFTER RECEIVING APPARENTLY SUFFICIENT INFORMATION. 


If, within time when proof of loss can be made, insured furnishes such informa- 
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tion in regard to loss as is apparently sufficient to meet insurer’s requirements, insurer 
after time for making proof of loss cannot be heard to say that proof furnished was 
not sufficient. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


Appeal from Circuit Court, Yell County; J. T. Bullock, Judge. 

Suit by R. L. Rector against the American Insurance Company. Judgment for 
plaintiff, and defendant appeals. Affirmed. 

W. B. Rutherford, of Ola, for appellant. 

J. W. Wilson, of Danville, for appellee. 

SmitH, J. On November 6, 1922, the appellant insurance company issued to 
appellee a fire insurance policy, for a three-year period, on his farm residence, for 
$700, with additional insurance of $300 on the household furniture, etc. On March 
7, 1925, the house was destroyed by fire, but the contents were saved by the care- 
taker. The house was totally destroyed, and this suit was brought to collect the 
insurance thereon. The insurance company defended upon the grounds that there had 
been a change of possession which avoided the policy, and that the insured had not 
made proof of loss, as required by the policy. Liability was denied upon both 
grounds. The trial resulted in a verdict for the insured for $700, with a penalty of 
1 per cent. and an attorney’s fee of $100, and from the judgment therefor is this 
appeal. 


Appellee, the insured, was a married man at the time the policy was issued, and his 
wife lived with him in the insured property, but she abandoned him. Their separa- 
tion had been impending for some time, and a brother of appellee had unsuccess- 
fully attempted to effect a reconciliation. As appellee expressed it, he and his wife, 
“divided,” and it appears to have been agreed that he should haul her effects from their 
residence to the place to which she had decided to remove. Pursuant to this ar- 
rangement, appellee’s brother, who was a tenant on the farm where the insured resi- 
dence was located, moved into the insured property, and appellee’s wife moved out 
tht following day. Appellee testified that his brother moved in an order that he 
might take care of the property. His brother had been living in another house on 
the farm, which he vacated, and was placed in the insured house as a caretaker, and 
no increased rent was charged against his brother. 


Appellee testified that immediately after his wife left him he secured employ- 
ment to drive a team, and to enable him to make two trips each day he stayed in 
Dardanelle, instead of in his own home, but that he left his personal effects at home 
and retained a furnished room there and returned home every Saturday night. Ap- 
pellee secured a divorce, on some ground not stated, and married again, and after his 
second marriage resided in Dardanelle, but he testified that he did this because it 
made him more accessible to his work, and that he intended at all times to return to 
his home—the insured property—when his employment terminated, but the house 
burned before that time, and that even after his second marriage he only removed 
from the house a feather bed and some pillows. 

The policy sued on contained the following provision: 

“If any change takes place in the title, possession, or interest of the assured in 
the above-mentioned property, * * * then * * * this policy shall be null and void.” 

It is insisted that there was a violation of this provision, and that the policy was 
invalidated on that account. 

[1] Upon the feature of the case, the court charged the jury as follows: 

“Now if Rector’s brother went into that property as Rector’s tenant and occupied 
it as his tenant, the court tells you that the policy is void, because it is in violation of 
that clause that requires him to maintain his residence and ownership; and the 
possession would be changed from that of the original owner to that of a tenant. 
The court tells you, further, that, if his brother went in there as his agent and main- 
tained his residence in that building as Rector’s agent and not as his tenant, then 
the policy is not void on that account; * * * if he maintained his possession by either 
remaining there himself, or keeping some one there for him, taking care of his 
property for him, the court tells you that he did not change his possession. * * *” 

It is insisted that this instruction is not only abstract as applied to the facts of 
this case, but is an incorrect interpretation of the stipulation of the policy quoted 
above in any case. 

[2] We do not think either objection to the instruction is well taken. In addition 
to the facts stated above, appellee testified that he told Mr. George, the agent who 
wrote the policy, that he was staying’ temporarily in Dardanelle, and that his brother 
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was in charge of the insured property for him, and that George told him that this 
would not invalidate the policy. Gtorge denied having this conversation. Appellee 
testified that he had not put his brother in charge for any definite time, and that he 
retained the right to re-entér and take possession at any time, and that it was his 
intention always to reoccupy the property when his employment terminated; that the 
house which his brother vacated when he removed into the insured property re- 
mained vacant, so that his brother could move back into it when told to do so, and 
his brother did return to that house when the insured house burned. He did not 
charge his brother any rent, and he kept a portion of his effects in the insured property 
at all times, and had the right to retake possession on demand. Appellee further tes- 
fied, as stated, that he had advised the agent, George, of his temporary removal 
from the property, and that George said that this fact would not affect the insurance. 
If this be true—and the jury evidently credited the testimony—the jury was warranted 
in finding that the agent did not regard the circumstance as being a change of pos- 
session. The agent made no attempt to cancel the policy, and if there was a change 
of possession the question might have been raised whether this provision of the policy 
had been waived, but that issue was not submitted to the jury. The question of 
fact submitted was whether there had been a change of possession. 

We are of the opinion that the testimony warranted the finding that the tem- 
porary arrangemen recited did not constitute a change of possession. Not only did 
the right of possession remain in appellee, but he left a portion of his household goods 
in the house in charge of a caretaker. 

In the case of Planters’ Mutual Ins. Ass’n v. Dewberry, 69 Ark. 295, 62 S. W. 
1047, 86 Am. St. Rep. 195, the policy sued on contained the stipulation that if “* * * 
any change takes place in the title, occupation, or possession * * *” of the in- 
sured property, the policy should be void. The owner of the property leased it to 
one Haile for a year, and gave Haile possession thereof, and moved away from the 
premises, which remained in the exclusive possession of Haile until the house was 
destroyed by fire. The court held that there had been a change of possession and oc- 
cupancy, and that the policy had been thereby invalidated. 

It may be said that the policy there sued on contained a stipulation against a 
change either of occupancy or possession, and that there was a change both of occu- 
pancy and possession, as the owner relinquished the right-of occupancy and possession 
to another for a definite time, and, as the opinion recites, Haile was occupying the 
house exclusively at the time of the fire. 

Here the stipulation is only against a change of possession. -One might be in 
possession of property which he did not occupy, and one might give another the 
right to occupy which would deprive the owner of his right of possession, at least for 
the period of time that the right of occupancy exists. But this is the question which 
the instruction quoted submitted to the jury. Under the instruction, the jury was 
told to find for the defendant insurance company if it were found that the occupant 
was not in possession for the owner. The court directed the jury to find for the 
insurance company if it were found that appellee’s brother was in possession as ten- 
ant, although the tenancy was at will, but to find for the plaintiff if it were found 
that appellee’s brother was in possession as a mere caretaker. It thus appears that 
the court did not submit to the jury the question whether the insurance company had 
waived the stipulation against change of possession through the notice given its 
agent by appellee. 

In the case of Queen of Arkansas Ins. Co. v. Pendola, 94 Ark. 594, 128 S. W. 
559, the policy sued on contained a provision invalidating it if there were a change 
of occupancy or possession, and Justice Battle, speaking for the court, said: 

“An insurance company has the right to determine what property it will insure, 
and to make its liability for such insurance dependent on the occupant. This is a 
matter of contract. The insured has the right to determine what insurance he will 
accept; and when he enters into a contract with the insurance company in which the 
property insured is specified, and the insurance is made to depend upon the change of 
occupancy, he is bound by the contract, and he cannot change the occupancy of the 
property contrary to the terms of the policy and hold the insurer liable. He cannot 
change the contract. This is necessary. for the protection of the insurer.’ 

It is not our intention to impair the doctrine of that case; but we do hold that 
there was no such change of possession as to render the policy here sued on void, 
under the provision set out above, where the jury has found, under evidence sufficient 
to support the finding, that the owner did not surrender his possession and right to 
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coma, but had only turned the property over to a caretaker during his temporary 
absence. 

In volume 2 Cooley’s Briefs on the Law of Insurance, page 1723, it is said: 

“However, it is often difficult to determine what constitutes a change of pos- 
session within the meaning of a policy. In Rumsey v. Pheenix Ins. Co. (C. C.) 1 F. 
396; Ramsey v. Phoenix Ins. Co. (C. C.) 2 F. 429, it is said that the change of pos- 
session contemplated by a provision of this kind is something more than a change 
of occupation. It is a change effected ‘by legal process, judicial decree, voluntary 
transfer, or conveyance’; one which refers to insured’s possessory right, and not to 
his occupancy of the premises. The temporary absence of the insured, leaving the 
premises in the charge of an agent, who occupies them, is not such a change of pos- 
session as will terminate the policy. Shearman v. Niagara Fire Ins. Co., 46 N.Y. 
526, 7 Am. Rep. 380; s. c. 39 N. Y. Super. Ct. 470. Nor is it a change of possession 
to admit another into actual possession under a parol license, for the single purpose of 
making repairs. Alkan v. New Hampshire Ins. Co., 53 Wis. 136, 10 N. W. 91. 
On the theory that the change of possession contemplated by a policy is something 
more than a mere change of occupancy, it was held in Rumsey v. Phcenix Ins. Co. 
(C. C.) 1 F. 396, Ramsey v. Phoenix Ins. Co. (C. C.) 2 F. 429, that a lease of the 
premises and occupancy by the tenant was not a violation of the policy. A con- 
trary rule is, however, asserted in Wenzel v. Commercial Ins. Co., 67 Cal. 438, 7 P. 
817, and in Planters’ Mutual Ins. Ass’n. v. Dewberry, 69, Ark. 295, 62 S. W. 1047, 
86 Am. St. Rep. 195, it was said that a lease of the premises vitiated the policy. But 
it is to be noted that the holding in the Wenzel Case was overruled by implication 
in Smith v. Phoenix Ins. Co., 91 Cal. 323, 27 P. 738, 13 L. R. A. 475, 25 Am. St. Rep. 
191, and that the condition involved in the Dewberry Case was against change of 
‘occupancy or possession.’ ” 

We conclude, therefore, that there was no error in the instruction set out, and 
that the testimony is legally sufficient to support the finding that there was no 
change of possession. 

[3] Upon the question of the failure to make proof of loss but little need be 
said. The undisputed testimony shows that on the day after the fire appellee wrote 
the company, advising that the house had burned, and that he personally notified Mr. 
George and asked him about the proof of loss, and appellee testified that George 
stated he would attend to this. 

George admitted that he made a report of the loss to the company on one of the 
blanks furnished by the company for that purpose, and this report was based upon 
what appellee had told him. There was no contention that any information was 
desired which appellee failed to furnish. Appellee testified that George offered him 
$350, or one-half the policy, in settlement of the claim, and advised him not to sue 
if he was not willing to accept that amount. George admitted that he was authorized 
by the company to adjust the claim, and that he did not prosecute the settlement be- 
cause appellee refused to sign a nonwaiver agreement. 

By section 6147, C. & M. Digest, it is provided that: 

“A fire insurance policy, in case of a total loss by fire of the property insured, 
shall be held and considered a liquidated demand against the company taking such 
risk, for the full amount stated in such policy, or the full amount upon which the com- 
pany charges, collects or receivts a premium; provided, the provisions of this article 
shall not apply to personal property.” 

The insured building was totally destroyed by fire. Appellee reported the loss 
promptly, and had several conversations with Mr. George about the proof of loss, and 
George told him, within the time when proof of loss could be made, that he (George) 
would make a report, and that he did so, and George admitted that he did make a 
report on a blank provided by the company for that purpose, and that included in 
this report was a statement about appellee removing from the property, and that in 
response to his letter to the company inclosing this report the company wrote him 
to take up the matter of adjustment of the loss, provided appellee would sign a non- 
— agreement, but, as the agreement was not signed, he did not attempt to make 
a settlement. 


[4] In the case of National Union Fire Ins. Co. v. Wright, 163 Ark. 42, 257 S. W. 
753, it was said that: 

“If an authorized agent, within the time specified for making proof of loss under 
the policy, enters into negotiations for the adjustment of the loss, or otherwise 
treats this requirement of the policy as having been complied with, or as waived, 
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then the company cannot thereafter defend upon the ground that a proof of loss 
was not furnished [citing cases].” 

[5] It is also settled that, if, within the time when proof of loss might be made, 
the insured furnishes such information in regard to the loss as is apparently sufficient 
to meet the company’s requirements in this respect, the company cannot, after ‘the 
time within which proof of loss might be made has expired, be heard to say that ‘the 
proof of loss furnished was not sufficient. Glens Falls Ins. Co. v. Jenkins, 169 Ark. 
1015, 277 S. W. 541. 


No error appears, and the judgment is therefore affirmed. 


NATIONAL LIBERTY INS. CO. ac v. SPHARLER ert AL. 
(No. 135.) 
(Supreme Court of Arkansas. Jan. 24, 1927. Rehearing Denied Feb. 21, 1927.) 
290 Southwestern Reporter 594; 

1. INSURANCE—SUBSTANTIAL COMPLIANCE WITH RECORD WAR- 
RANTY CLAUSE AND SOLE AND UNCONDITIONAL OWNER- 
SHIP CLAUSE OF FIRE POLICY IS SUFFICIENT. 

Strict compliance with record warranty clause and sole and unconditional owner- 
ship claus of fire policy is not required, especially since statute provides that sub- 
stantial compliance is sufficient. 

(For other cases, see Insurance, Dec. Dig. §§ 281[1], 335[4].) 

2. INSURANCE—EVIDENCE HELD TO SHOW SUBSTATNTIAL COM- 
PLIANCE WITH RECORD WARRANTY CLAUSE OF FIRE POLICY; 
“FIREPROOF.” 

Evidence held to show substantial compliance with record warranty clause 
of fire policy where books were kept in iron file lined with asbestos, since “fire- 
proof” means only that file be constructed of fireproof materials. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—INSURED, SELECTING PLACE FOR BOOKS IN GOOD 
FAITH AND WITH CARE OF PRUDENT MAN UNDER LIKE CIR- 
CUMSTANCES, HAS. NOT VIOLATED RECORD WARRANTY 
CLAUSE OF FIRE POLICY; “FIREPROOF SAFE.” 

Where insured selected place to keep books and acted in good faith and with 
such care as prudent man would exercise under like circumstances, record warranty 
clause of fire policy is not violated, since “fireproof safe” within policy is one 
which, in judgment of prudent men in locality of property insured is sufficient. 

(For other cases, see Insurance, Dec. Dig. § 335[4].) 

4. INSURANCE—SOLE AND UNCONDITIONAL OWNERSHIP CLAUSE 
IN FIRE POLICY IS VALID. 

Sole and unconditional ownership clause in fire policy is valid, in order to 
give protection only to those on whom loss would fall. 

(For other cases, see Insurance, Dec. Dig § 282[1].) 


5. INSURANCE—BUYER OF PERSONAL PROPERTY UNDER CONDI- 
TIONAL SALE CONTRACT HELD NOT SOLE AND UNCONDITIONAL 
OWNER WITHIN FIRE POLICY. 

In case of conditional sale of personal property, in which title is reserved in 
seller until purchase price has been fully paid, buyer is not considered sole and 
unconditional owner within fire insurance policy, though he would be liable for 
price in event of loss. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 


6. INSURANCE—$2,100 FIRE POLICY, COVERING $3,000 WORTH OF 
PROPERTY, HELD NOT VOID BECAUSE ONE OR TWO ARTICLES 
HAD BEEN BOUGHT ON CONDITIONAL SALE, SELLER RETAIN- 
ING TITLE. 

Fire insurance policy for $2,100, covering merchandise and fixtures worth $3,000 
is not void because one or two articles had been bought on conditional sale, vendor 
retaining title, especially where insured did not know that seller retained title 
and insurance agent inspected all stock and had opportunity to know about it. 

(For other cases, see Insurance, Dec. Dig. § 282[13].) 


Appeal from Circuit Court, Jefferson County; T. G. Parham, Judge. 
Action by Herbert S. Spharler and others against the National Liberty Insur- 














Fire] 





National Liberty Ins. Co. of America v. Spharler 827 








ance Company of America. 
Affirmed. 

McMillen & Scott, of Little Rock, for appellant. 

Rowell & Alexander, of Pine Bluff, for appellees. 

Meuarry, J. The appellees filed suit in the Jefferson county circuit court, 
alleging, among other things, that on the 5th day of December, 1924, defendant 
executed and delivered to the plaintiff Herbert S. Spharler its policy of insur- 
ance for the sum of $2,100, wherein it agreed to insure the plaintiff, for the space 
of one year from date, against loss or damage by fire to the personal property 
located, in building known as 2402 West Thirteenth avenue, Pine Bluff, Ark.; $1,200 
was on the general stock of merchandise, $800 on the store and office furniture 
and fixtures, etc., and $100 on household goods. That the plaintiff paid the de- 
fendant a premium of $57.96; that the policy was a regular standard form. That 
on December 26, 1924, the property was destroyed by fire; that plaintiff com- 
plied with the terms of the policy with reference to notice and proof of loss; 
that plaintiff after the fire had assigned his interest to H. H. Ferguson, trustee. 

The answer admits the issuance of the policy, that it was a regular standard 
form, denies that the property was totally destroyed, and denies that plaintiff 
complied with the terms of the policy with reference to the notice or proof of 
loss. Defendant pleads, especially, the record warranty clause and states that the 
plaintiff had not complied with the clauses mentioned in its answer. 

The appellant in its brief says: 

“We will discuss the issues raised on this appeal under the following heads: 

“(1) Was the assured required to comply with the record warranty clause 
in the policy? 

“(2) Was there a waiver of the sole and unconditional ownership clause 
in the policy?” 

No other questions are argued in appellant’s brief except the appellant com- 
plains of instruction No. 3, requested by plaintiff and given by the court. 

[1] In determining the question as to whether the assured complied with the 
record warranty clause in the policy, it is important to keep in mind that a strict 
compliance is not required, but the statute itself provides that proof of a substantial 
compliance with the terms and conditions shall be deemed sufficient and entitle 
the plaintiff to recover in any such action. 

[2] The undisputed proof in the case shows that Mr. Tracy Mills, who had 
been in the insurance business for 25 years, went to plaintiff’s place of business 
for the purpose of getting plaintiff to take insurance. Mr. Mills went back 
a second time and looked around, went into the feed room, looked the stock over, 
asked and was told what it averaged. Plaintiff said: 

“After looking the stock over and talking with me, he said $2,100 would be 
all he could write, and I told him the place would run much more than that.” 

Mr. Mills, the experienced insurance agent, had made two trips to the place 
of business, had looked over the property to be insured, himself, and, of course, 
looked over it for the purpose uf determining its value and how much insurance 
he could write and then concluded, not from any representations made by the 
plaintiff, but efrom the examination of the stock himself, that he would insure 
it for $2,100. The proof also shows that the National credit file was made of 
some kind of heavy iron, lined with asbestos, guaranteed to keep any set of 
books. It was purchased by the plaintiff with the understanding and belief that 
it was fireproof. While Mr. Mills, the insurance agent, says in his testimony 
that it was not, he also says that it might be called a fireproof safe, just as some 
light safe might be called fireproof. The testimony shows that plaintiff’s safe or 
file was made of heavy iron and lined with asbestos. Fireproof does not mean that 
the safe would resist heat of any particular duration, but it means, at best, that it 
is constructed of fireproof materials, such as iron, lined with asbestos, as in this 
case. The insurance agent who sought and obtained the contract of insurance, as 
we have already said, inspected the goods to be insured on two different occasions. 
He was in the business and had been for 25 years; the assured, of course, knew 
nothing about insurance. He made an honest effort to comply with the terms 
of the policy; he used a safe or file made of iron and lined with asbestos. He 
thought it was fireproof, and any ordinary person would have believed that it was 
a fireproof safe in the meaning of the policy. The testimony in this case shows 
that there was a substantial compliance with this provision of the policy. A sub- 


Judgment for plaintiffs, and defendant appeals. 
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stantial compliance is all that would be required even without our statute, but the 
statute expressly provides that a substantial compliance only is necessary. 

Not only that, but the insurance agent inspected the stock and everything he 
insured, and he evidently knew what sort of safe he had. Plaintiff testified that 
he kept a merchandise account, a list of his cash sales, and kept them in the 
National credit file. He also testified that he kept his charge tickets in the same 
file; that this file is so constructed that you can keep a general set of books in it 
and it is sold generally for that purpose. 

[3] Keeping the books in a fireproof safe or some secure place does not 
necessarily mean a place absolutely secure against fire, and where the assured 
selects a place to keep his books and acts in good faith, and with such care as 
prudent men would exercise under like circumstances, this clause in the policy 
is not violated. A fireproof safe is one which is within the fair meaning of this 
clause if it is such as is commonly used and such as, in the judgment of prudent 
men in the locality of the property insured, is sufficient, as it cannot be intended 
that an absolutely perfect safe shall be kept. In this case there was a substantial 
compliance with the record warranty clause, and, in addition to this, the insurance 
company’s agent was present on two occasions and examined the property and fixed 
the value of the property himself, and the policy was afterwards written and 
delivered to the assured. The assured never saw the policy, he states, until after 
he had signed the papers. 

[4] The appellant contends, in the second place, that there was no waiver of 
the sole and unconditional ownership clause in the policy. This court has several 
times held that this provision in the policy is valid, but like the record warranty 
clause, a strict compliance is not required, only a substantial compliance. 

“The just and reasonable purpose in requiring the insured ‘to have the un- 
conditional and sole ownership of the property insured is to give protection only 
to those upon whom the loss insured against would inevitably fall but for the 
insurance, and to avoid taking risks for those whose lack of interest or whose 
contingent interest in the property insured might tend to encourage carelessness 
or wrongdoing in the use or preservation of the property. By fair construction 
and intendment, the ‘unconditional and sole ownership’ of property, for the pur- 
poses of insurance, is in those upon whom the loss insured against would certainly 
fall, not as a matter of mere contract obligation, but as the result of real bona 
fide rights in the property insured.” Ruling Case Law, vol. 14, p. 1052. 

[5] This court has held that, in case of conditional sale of personal property 
in which the title is reserved in the vendor until the purchase price has been fully 
paid, the vendee is not considered the sole and unconditional owner, although he 
would be liable for the price in the event of the loss of the property. Some au- 
thorities hold that the vendee in possession is the sole and unconditional owner 
in the sense of the provision in the policy, since, if destroyed by fire, the loss 
would fall on the vendee and not on the vendor, but even taking the view that 
the vendor is “he owner and that the vendee is not the sole and unconditional 
owner, still we chink the provision in the policy in this case was substantially com- 
plied with. When the insurance company, in response to plaintiff’s motion to 
make its answer in this particular more specific, filed an amendment t® its answer, 
it stated: 

“The plaintiff was not the sole and unconditional owner of the following 
property, incluled in his proof of loss, to wit, National cash register, National 
credit file, Stimson scales, Totedo scales, bedstead and springs, four chairs, window 
curtzins and shades, mattress and bed.” 

Now, except those items, there is no contention that the. plaintiff was not 
the sole and unconditional owner, and the undisputed proof shows that he was the 
sole and unconditional owner of most of the articles mentioned in defendant’s 
amendment to its answer. The plaintiff, when the insurance contract was made, 
did not xnow that he was not the sole and unconditional owner of the others. 
The agent of the furniture company testified that the furniture had a contract 
retaining title, but that there was only a balance of $20.85 due. The plaintiff knew 
he owed the furniture company something, but did not understand that the com- 
pany retained title. There seems to be no question about the title to any other 
property except the cash register. 

[6] There was no controversy about the value of the property. The value of 
the property is shown by the proof at something over $3,000, and we think it 
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would be unreasonable to hold that when an insurance company writes a policy 
insuring a stock of merchandise and fixtures, the policy would be void because 
there might be one or two articles in the store which the assured had bought on 
conditional sale, the vendor retaining title, and especially in view of the fact that 
the assured did not know that the seller retained title. The insurance agent in- 
spected all the stock and had an opportunity to know about it. 

The object of the stipulation in the policy with reference to sole and uncon- 
ditional ownership is to protect the company against taking risk on property 
for an amount disproportionate to the value of the interest of the insured. 

Since, under the statute, strict compliance is not required, the unintentional 
error as to a very small portion of the property, as we have said, does not make 
the policy void. In this case there is no charge or evidence of any fraud or in- 
tention to deceive, but the only thing complained of under this clause of the policy 
is that there were one or two articles in the store to which the seller had retained 
title, and even this, it seems, was not known to the plaintiff. 

[7] The only other contention of appellant is that plaintiff’s instruction No. 3, 
given by the court, was erroneous. Since we have held that there was a sub- 
stantial compliance with the provision of the policy with reference to the sole 
and unconditional ownership clause of the policy, and the undisputed proof showing 
that the plaintiff is entitled to recover, the giving of an erroneous instruction by 
the court on the question of unconditional ownership was not prejudicial error. 
It therefore follows that the case must be affirmed. 


MUNCEY et ux. v. SECURITY INS. CO. (No. 4672.) 
(Supreme Court of Idaho. Jan. 17, 1927.) 
252 Pacific Reporter 870. 

1. INSURANCE—INSURANCE COMPANY IS NOT BOUND IN CASE AN 
AGENT IS APPLICANT, UNLESS IT HAS ACCEPTED RISK AFTER 
BEING INFORMED OF FACTS. 

Where an insurance agent himself is an applicant for insurance, the com- 
pany is not bound or obligated, unless, being fully informed of facts, company 
accepts risk. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


2. INSURANCE—AS RESPECTS INSURANCE OF AGENT’S PROPERTY, 
THAT INSURER HAD REQUESTED ALL OF AGENT’S BUSINESS 
DID NOT SHOW INSURER ACCEPTED RISK. 

In action on fire policy written by agent on his own property, offer of proof, 
showing only that insurer had asked for and desired all of agent’s insurance, held 
properly rejected, in that it failed to show insurer had accepted risk. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


3. INSURANCE—KNOWLEDGE OF RISK IS ESSENTIAL TO ACCEPT- 
ANCE BY INSURER OF APPLICATION FOR FIRE POLICY ON 
AGENT’S PROPERTY. 

In action on fire policy written by agent on his own property, nonsuit held 
properly entered, in absence of proof that policy was accepted by insurer with 
knowledge of risk. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


Appeal from District Court, Kootenai County; Chas. L. Heitman, Judge. 

Action by Robert H. Muncey and wife against the Security Insurance Company. 
Judgment for defendant, and plaintiffs appeal. Affirmed. 

See, also, 247 P. 785. 

Lynn W. Culp, of Coeur d’Alene, for appellants. 

Bert A. Reed and Ezra R. Whitla, both of Coeur d’Alene, for respondent. 


Givens, J. Appellant Muncey was the agent in Coeur d’Alene for the respondent 
Security Insurance Company for the purpose of writing insurance. On September 
1, 1923, appellant wrote a $1,500 policy of insurance upon a private barn located 
on farm property belonging to him. Some time after the date the policy was 
written, presumably about the 4th and not later than the 7th day of September, 
1923, the barn burned. Settlement of appellants’ loss not having been made, this 
suit was instituted. Certain evidence was introduced, and appellants tendered an 
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offer of proof which was objected to on the ground that there being no evidence 
showing acceptance of the risk after the policy was written, respondent was not 
bound or obligated thereby. The objection was sustained and plaintiff rested, where- 
upon a nonsuit was granted. 

Appellants’ assignment of error go to the question of whether or not the issuance 
of the policy bound or obligated the respondent, and whether or not the policy 
was accepted by respondent. 

[1] Where an insurance agent himself is an applicant for insurance, the com- 
pany is not bound or obligated, unless, being fully informed of-the facts, the 
company accepts the risk. 32 C. J. 1055, 1071, § 149; Wildberger v. Hartford 
Ins. Co., 72 Miss. 338, 17 So. 282, 28 L. R. A. 220, 48 Am. St. Rep. 558; Ramspeck 
v. Pattillo, 104 Ga. 772, 30 S. E. 962, 42 L. R. A. 197, 69 Am. St. Rep. 197; 
Salene v. Queen City Fire Ins. Co., 59 Or. 297, 116 P. 1114, 35 L. R. A. (N. S.) 
438, Ann. Cas. 1916D, 1276; Nertney v. National Fire Ins. Co. of Hartford, Conn., 
199 Iowa, 1358, 203 N. W. 826; Weatherholt v. Nat. Liberty Co., 204 Ky. 824, 
265 S. W. 311. 

Appllants’ offer of proof, in so far as it pertains to the solicitation of 
Muncey’s business and acceptance, was as follows: 

“First, if the court please, I offer this for the record: That in the year 
1921, and the year 1922, about the middle of the year, Mr. Crockett, the state 
agent, came to the office of R. H. Muncey, in Cceur d’Alene, and complained to 
Mr. Muncey that he wasn’t giving them enough of his individual insurance, that 
is, insurance on his own property, and told him at that time he wished he would 
give them as much of the insurance as he could let them have. Mr. Muncey ex- 
plained that it was necessary that he give part of it to another insurance company ’ 
he represented but would try to do a little better by them. In January, 1923, 
following this conversation, and in March, 1923, he wrote two policies in favor of 
this company, and that a few weeks or months afterwards, and before writing the 
policy in question, Mr. Crockett, the state agent, again called at Mr. Muncey’s 
office, and stated that he had observed that he was doing better, giving the com- 
pany more of his insurance, and thanked him for it, and told him they would be 
pleased to have as much of his own insurance as he could spare them. Mr. 
Muncey told them at that time he would soon have another policy as the property 
was not ready yet, and the policy here admitted in evidence was the one referred 
to. Mr. Crockett then said, “Well, see we get it, and as many more as you can 
spare us.’ Mr. Muncey wrote this policy in response to this request and gave it 
to their company.” 

[2] Nowhere in this offer of proof, or at any other place in the record, does 
it appear that appellants offered’ to prove any more than that more of Muncey’s 
business had been requested by the company and that they desired all of his insur- 

ance they could have. It does not appear in the record or in the offer of proof 
* that appellants attempted or offered to prove that the company ever had knowledge 
of the nature or kind of risk that Muncey stated he was going to give them in 
this particular policy, or that the company had ever agreed to accept or accepted 
this risk prior to the writing of the policy or at any time. Under the above rule 
there must have been an acceptance by the company, and herein no acceptance was 
shown or offered to be shown. The mere fact that the company asked for and 
desired all of appellants’ insurance it could have does not affect the rule, and there- 
fore the proof offered was properly rejected. Weatherholt v. Nat. Liberty Co., 
supra. 

For the purpose of showing ratification by the company of his act in issuing 
the policy to himself, appellant introduced in evidence a telegram which he sent 
to the company as follows: 

“Total loss terminal thirty two Security fire.” 

The answer was as follows: 

“We have telegram from you reporting loss terminal thirty two. This does 
not give us the necessary information for the adjustment of claim and we must 
ask that you prepare the customary notice of loss, sending the original to this 
office and copy to State Agent Crockett.” 

[3] The loss occurred before appellant had sent in the premium on this policy 
and also before he had given the detailed information showing that the policy 
described by “terminal thirty two” was on his property or the kind of property 
covered; therefore the company had no information as to what the policy covered, 
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or what the loss consisted of, and hence were not bound in any way. The premium 
covering this policy was returned by respondents. Since there was a total lack 
of proof that the policy was accepted by the company with knowledge of the risk, 
the nonsuit was properly entered. 

[4, 5] Appellant also contends that it was erroneous to allow the nonsuit herein 
for the reason that respondent examined the witness Muncey under the guise of 
cross-examination, but actually directly as an adverse party, and obtained evidence 
for himself, and thereby waived his motion for nonsuit. When a motion of non- 
suit is made at the close of plaintiff’s evidence and is denied, and the defendant 
thereafter submits evidence in support of the defense, the motion for nonsuit is 
waived, unless renewed at the close of all the evidence. Boise City v. Boise City 
Dev. Co., 41 Idaho, 294, 238 P. 1006; Blackfoot City Bank v. Clements, 39 Idaho, 
194, 226 P. 1079. The converse of this rule is equally true. The motion herein was 
made at the close of all the evidence in plaintiff’s case, which was also at the close 
of any evidence elicited by respondent in any manner, and there is no merit in 
appellants’ contention in this regard. 

The judgment of the trial court is affirmed. Costs awarded to respondent. 

Wm. E. Lee, C. J., and Budge, Taylor, and T. Bailey Lee, JJ., concur. 


FARMERS’ & MERCHANTS’ a ae HARTFORD FIRE INS. CO. 


(No. b 
(Supreme Court of Idaho. June 22, 1926. On Petition for Rehearing Feb. 22, 1927.) 
253 Pacific Reporter 379. 

3. INSURANCE—IN ABSENCE OF PROVISION TO CONTRARY, INSUR- 
ANCE ON CROP IS NOT AVOIDED BY ALIENATION OF THE LAND. 
Insurer is not relieved from liability under policy, insuring against damage to 

crop from the elements, by insured, who held the land on contract for purchase, 

making assignments whereby he parted with all right and interest in the property to 
the vendors, the policy placing no restraint on alienation of the land, and not making 

Pye’ dependent on ownership or possession of the premises by insured at time 

of loss 
(For other cases, see Insurance, Dec. Dig. § 328[1].) 


4. INSURANCE—IT IS NOT AN “ABANDONMENT” OF INSURED CROP 
AVOIDING POLICY TO ASSIGN INTEREST IN THE LAND. 
There was no “abandonment” of insured crop, within policy thereon, by insured 
merely alienating the land, the crop being properly protected and harvested. 
(For other cases, see Insurance, Dec. Dig. § 328[2].) 


5. INSURANCE—FURTHER PROOF OF LOSS HELD WAIVED BY STATE- 
MENT OF INSURER’S GENERAL MANAGER, SORTS VEE Seer a 
PROVISION OF POLICY AGAINST WAIVER. 

Where insurer’s manager having general supervision of the class of insurance in 
question after acknowledging receipt of claims of loss, said the company would con- 
sider insured had complied with the policy conditions, and that it would not be nec- 
essary to furnish further data concerning the claim, there was a waiver of fur- 
nishing of further proof of loss, not withstanding provision in policy against waiver 
by statement of agent, adjuster, or other representative of company. 

(For other cases, see Insurance, Dec. Dig. § 556[1].) 


6. INSURANCE—UNDER LOSS PAYABLE CLAUSE MORTGAGEE MAY 
RECOVER, HOLDING SURPLUS OVER DEBT FOR BENEFIT OF 
INSURED. 

Mortgagee under loss payable clause in insurance policy may recover for itself 
to extent of its mortgage debt and hold the surplus for benefit of insured. 


(For other cases, see Insurance, Dec. Dig. § 581.) 


On Petition for Rehearing. 

7. INSURANCE—INSURED, AFTER RELEASING THEIR INTEREST IN 
INSURED CROP, HELD TO HAVE INSURABLE INTEREST, BEING 
INDORSERS ON NOTES SECURED BY MORTGAGE OF CROP. 
Insured owners of crop being indorsers of note to bank secured by mortgage 

on crop, retained an insurable interest in the crop, measured by the extent of their 

liability on the mortgage, after assigning their contract for purchase of the land 
and releasing their interest in the insured crop. 


(For other cases, see Insurance, Dec. Dig. § 328[2].) 
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8 INSURANCE—MORTGAGEE UNDER LOSS PAYABLE CLAUSE HELD 
APPOINTEE OF INSURED, WITH RIGHT TO RECOVER MEASURED 
BY THAT OF INSURED. 

Under loss payable clause in insurance policy, held mortgagee is appointee of 
insured, with right to recover measured by that of insured. 
(For other cases, see Insurance, Dec. Dig. § 581.) 


Appeal from District Court, Madison County; Geo. W. Edgington, Judge. 

Action by the Farmers’ & Merchants’ Bank against the Hartford Fire Insurance 
Company, on insurance policy. From a judgment for plaintiff and an order denying 
a motion for new trial, defendant appeals. Affirmed. 

B. H. Miller and W. A. Ricks, both of Rexburg, for appellant. 

H. W. Soule, of St. Anthony, and Soule & Spalding, of Salt Lake City, Utah, 
for respondent. \ : 

Bunce, J. Respondent bank brought this action to recover under an insurance 
policy issued by appellant insurance company upon a certain crop of grain. For 
convenience the respondent will hereinafter be referred to as the bank and appellant 
as the company. 


In June, 1920, one Maughan owned a tract of land near Rexburg and contracted 
to sell the same to parties named Barnhart and White, who went into immediate 
ossession thereof. At the time the contract was entered into Maughan was 
indebted to the bank in the sum of $2,475 upon two promissory notes which were 
secured by crop mortgage, and Barnhart and White agreed to assume the obligations 
of Maughan to the bank and accordingly indorsed the notes. In order to protect 
its interest in the crops then growing on the land, the bank was desirous of having 
the same insured against drought, and under an arrangement it had with the local 
agent of the company, wrote up an application for insurance which was signed by 
Barnhart and White and upon which a policy was in due course issued by the company. 

The policy insured the persons named in the application against loss or damage 
to the crops described when caused by the elements, including drought, in the sum of 
$3,040, the loss, if any, to be payable to the bank, mortgagee, as its interest might 
appear. The terms of the policy made the written application a part thereof. Other 
pertinent terms and conditions of the policy were as follows: 

That any indorsements, assignments, or changes in it without. the consent of the 
company indorsed thereon should render the entire policy null and void; that the 
company was not to be liable thereunder for failure on the part of the assured to 
harvest the crops insured; that in every case where loss or damage occurred within 
the provisions of the policy the assured should, within 10 days after such loss or 
damage occurred or became apparent, send by registered mail to the company at 
Sdn Francisco notice of such loss or damage; that in the event of loss or damage 
to the crops from any cause within the coverage of the policy which would warrant 
their abandonment without further effort or expense on the part of the assured to 
cultivate, protect and harvest the same, the assured might elect to reseed the land 
to other crops, but should furnish the company certain designated information con- 
cerning such intention within 10 days after such loss or damage occurred or became 
apparent; that if at the time of threshing, the assured claimed loss or damage 
to the crops, there should be sent to the company within 5 days after such grain had 
been threshed a sworn statement giving certain data with respect to the amount 
and. kind of grain threshed, the market value thereof, etc.; that a statement of 
proof of loss should be furnished. the company within 30 days after the happening 
or ascertainment of any loss, failure to notify the company of loss and to furnish 
proof thereof as prescribed to render the entire policy null and void; and that no 
act or statement on the part of any agent, adjuster, or other representative of the 
company should waive or dispense with the obligations of the assured to furnish 2 
statement in proof of loss. 


In August, 1920, some two months after the contract of sale for the property 
had been entered into, Maughan, the original owner, repossessed the same, the vendees 
and insured herein, Barnhart and White, executing assignments to him whereby they 
relinquished all right to the property and agreed that Maughan was to have im- 
mediate possession thereof and to harvest the crops. Maughan did thereafter harvest 
the crops, and the proceeds derived from the sale thereof, $1,121.63, were turned over 
to the bank to apply on the mortgage indebtedness. 

After the grain had been threshed, the local agent of the company at Rexburg 
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was informed that a loss was claimed under the policy by reason of drought, and 
he wrote to the company at San Francisco advising that Barnhart and White claimed 
a partial loss under the policy and had harvested the crop, and that as soon as the 
correct weight of the grain could be ascertained affidavits would be sent. The com- 
pany acknowledged this letter, saying that it awaited the affidavits mentioned. Later 
the agent received a letter from the company stating that it had received a communi- 
cation from him advising it of the amount of grain obtained from the acreage insured, 
and that it would not be necessary to forward further data concerning the claim, 
that the company would consider that the assured had complied with the policy 
conditions, and that the claim was being referred to its adjuster, who would doubt- 
less be in that locality in a short time. Thereafter an adjuster of the company 
was in Rexburg, and the agent testified that affidavits were made by Maughan and 
furnished to the adjuster. The agent further testified that blanks for proof of loss 
were filled out and given to the adjuster. 

The cashier of the bank testified that he received a check from Maughan in 
the sum of $1,121.63 and applied the same on the notes which had been indorsed 
by Barnhart and White, and that after the application of this amount on the notes 
there remained due thereon $1,399.80, but that at the time of the trial the indebtedness 
had been reduced so that there remained due on the notes $460.50. 

The trial resulted in a verdict for the bank in the sum of $1,399.80, upon which 
judgment was entered in the sum of $1,725.40, constituting the amount found to be 
due in the verdict, together with interest from the date the loss was sustained to 
the crops until the date of entry of the judgment. From the judgment so entered 
and an order denying a motion for a new trial this appeal has been taken by the com- 
any. 

m [1, 2] Notice of motion and motion for new trial were filed, the motion re- 
citing that a new trial was asked for, inter alia, upon the ground of newly discovered 
evidence, and that said motion would be based upon specifications of insufficiency 
of the evidence, upon the files and records in the cause, and upon the minutes of 
the court. After more than three months fro6m the date of filing the notice and 
motion for new trial affidavits were filed in support thereof. C. S. § 6890, provides 
that if the motion is to be made upon affidavits the moving party must, within ten 
days after serving the notice, or such further time as the court in which the action 
is pending may allow, file such affidavits with the clerk and serve a copy upon the 
adverse party. The record does not contain any extension of time within which 
affidavits might be filed, and in the absence of any showing of extenuating circumstan- 
ces there would seem to be no authority for considering such affidavits in connection 
with the motion for new trial; a fortiori, neither the notice of motion nor motion 
for new trial specified that the motion would be made upon affidavits, as required 
by the section of the statute above referred to, and it has been held in such -case 
that it is improper to file affidavits, and, if filed, the same should be stricken from 
the record. Storer v. Heitfeld, 17 Idaho, 113, 105 P. 55. It may be said, however, 
that these affidavits have been’ examined, and it is not felt that the statements therein 
contained affect the ruling of the trial court in denying the motion. 

[3.] One of the important questions presented for determination is whether 
the assignments of Barnhart and White, the insured, to Maughan, whereby the former 
parted with all right and interest in the property, constituted a violation of the terms 
of the policies as to relieve the company from all liability thereunder. There would 
seem to be nothing in the policy which would prevent a recovery under it if owner- 
ship in the land were transferred. In other words, there is no restraint placed upon 
the insured as to alienation of the land, and no clause in the contract of insurance, 
such as is found in some insurance policies, that recovery under it would be depend- 
ed upon ownership or possession of the premises by the insured at the time loss 
or damage was sustained. 

[4] The company earnestly contends that the assignments of Barnhart and White 
to Maughan was an abandonment of the crops which avoids the contract of insurance, 
and that the failure of the insured personally to harvest the crops defeats recovery. 
We think a fair, reasonable, and sensible construction of the terms of the policy 
is a refutation of such contention. The term “abandonment” as therein used has 
reference to and means, we think, a desertion or forsaking of the crops without 
further effort to have the same cultivated, protected, and harvested. The policy 
does not require the assured personally to harvest the crops, but provides rather 
against their failure to be harvested. The crops were, the evidence shows, properly 
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protected and harvested and the proceeds derived therefrom applied in reduction of the 
loss. In these respects the policy does not warrant the strained and technical inter- 
pretation sought to be placed upon it by the company, and its contention must fail. 
See 32 C. J. § 259, p. 1148 et seq. 

[5] It is further urged by the company that the requirements in the policy 
as to proof of loss were not complied with. As hereinbefore stated, after the loss 
occurred information concerning it was furnished to the agent at Kexburg and he 
advised the company that a loss was claimed. Thereafter a letter was received by 
the agent from the company in which it was stated that it would not be necessary 
to forward further data concerning the claim; that the company would consider that 
the assured had complied with the policy conditions. The question arises, therefore, 
as to whether such action on the part of the company and its agent was a waiver 
of the stipulations in the policy as to the furnishing of information in proof of loss. 
In the first place notice of loss was given to the agent and such notice transmitted to 
the company and by it accepted and acted upon, as will be observed by the correspond- 
ence passing between the two. But, the company says, the policy provides that no act 
or statement on the part of any agent, adjuster, or other representative of company 
shall waive or dispense with the obligations of the insured to furnish a sworn state- 
ment in proof of loss, etc. 

An insurance company may, however, waive any provision in a policy fo rits 
profection by acts or conduct of its agents, within the scope of their authority, and 
be estopped from availing itself of a violation of the terms of the policy, notwith- 
standing’ clauses in the policy to the effect that the company shall not be bound by 
any such conduct or representations of its agents. Douville v. Pacific Coast Casualty 
Co., 25 Idaho, 396, 138 P. 506, Ann. Cas. 1917A, 112; Allen v. Phoenix Assurance Co., 
14 Idaho, 728, 95 P. 829; Hanover Fire Ins. Co. v. Dallavo (C. C. A.) 274 F. 258; 
People’s Fire Ins. Ass’n v. Goyne, 79 Ark. 315, 96 S. W. 365, 16 L. R. A. (N. S.) 
1180, 9 Ann. Cas. 373, and note; 32 C. J. § 147, p. 1069, and cases cited. The com- 
pany said, speaking through its manager of the crop department, who had general 
supervision of crop insurance, that the company would consider that the assured 
had complied with the policy conditions and that it would not be necessary to: furnish 
further data concerning the claim after having acknowledged receipt of claim of 
loss. Clearly it was the intention, as expressed in such unequivocal language, that 
the company would not require any further proof of loss to be furnished to it; and 
where its authorized officer had given this explicit! assurance that such conditions 
need not be complied with, it amounted to and was an effectual waiver thereof. 
24 C. J. § 682, p. 24; Ramirez v. United Firemen’s Ins. Co., 46 Cal. App. 451, 189 P. 
309; 5 Joyce on Insurance, § 3354, p. 5563. 

[6] It is conceded that the bank as mortgagee had an insurable interest, and 
it may recover for itself to the extent of its mortgage debt, holding the surplus for 
the benefit of the mortgagors. 26 C. J. §§ 438, 439, and cases cited under notes 45 
and 46; Cone v. Niagara Fire Ins. Co., 60 N. Y. 619; Joyce on Insurance, § 1031, 
p. 2114; Lewis v. Guardian Fire & Life Insurance Co., 181 N. Y. 392, 74 N. E. 
224, 106 Am. St. Rep. 557; Georgia Home Ins. Co. v. Leaveston (Tex. Civ. App.) 
33 S. W. 579; 2 Wood on Fire Insurance (2d Ed.) p. 1124. 

Complaint is made on the part of the company of the giving of a number of 
instructions by the trial court, but, taking all the instructions together and considering 
them as a whole, we do not think the company suffered any prejudice in that respect. 

The evidence being sufficient to sustain the verdict and judgment based thereon, 
and failing to find any prejudicial error in the proceedings had in the lower court, 
it follows that the judgment should be affirmed; and it is so ordered. 

Costs to respondent. 

William A. Lee, C. J., and Wm. E. Lee and Givens, JJ., concur. 

On Petition for Rehearing. 

Wo. E. Leg, C. J. Although there is no provision in the policy of insurance 
prohibiting the alienation or change of the interest of the assured, it is earnestly and 
ably contended by appellant that when Barnhart and White assigned to Maughan 
the contract for the purchase of the land and “realed’” their interest in the insured 
the insured crop, and that the right of the banks to recover on the policy was no 
greater than that possessed by Barnhart and White. 

[7] As to the effect on the insurable interest of Barnhart and White of their 
transfer of the insured property, it may be said that one has an insurable interest in 
property who is benefited by its continuing to exist or suffers pecuniary loss by its 
damage or destruction, even though without title to the property, possession or 
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right to possession thereof. 32 C. J. 1110, § 204; 26 C. J. 20, § 3; 26 C. J. 228, 
§ 279; 14 R. C. L. 915, § 92; 1 Cooley’s Briefs on the Law of Insurance, 183 3 
185 (b) ; Hanover Fire Ins. Co. v. Bohn, 48 Neb. 743, 67 N. W. 774, t. 
Rep. 719; Lumbermen’s Nat. Bank v. Corrigan, 167 Wis. 82, 166 N. W. 550. Warren 
v. Davenport Fire Ins. Co., 31 Iowa, 464, 7 Am. Rep. 160; Herkimer v. Rice, 27 
N. Y. 163; Norcross v. Insurance Companies, 17 Pa. 429, 55 Am: Dec. 571; Spring- 
field F. & M. Ins. Co. v. Allen, 43 N. Y. 389, 3 Am. Rep. 711; Williams v. Roger 
Williams Ins. Co., 107 Mass. 377, 9 Am. Rep. 41; Rohrback v. Germania Fire Ins. 
Co., 62 N. Y. 47, 20 Am. Rep. 451; Buffalo & Co. ‘vy. Sun Mutual Ins. Co., 17 N. Y. 
401. Before the assignment, Barnhart and White had indorsed promissory notes 
to the bank, payment of which had been secured by a mortgage on the insured crop. 
On their transfer the crop remained subject to the lien of the mortgage. After 
parting with the crop, they remained personally liable for the payment of any balance 
remaining due on the notes after the proceeds of the crop had been credited thereon. 
Barnhart and White therefore retained an insurable interest in the property measured 
by the extent of their liability on the mortgage debt. 

[8] As to the right of the bank to recover, it is well settled that under this 
particular “loss payable clause,” the bank was the appointee of Barnhart and White, 
and its right to recover is measured by that of Barnhart and White. Coffin v. 
Northwestern Mutual Fire Association, 43 Idaho. ——, 249 P. 89; Hill v. International 
Indemnity Co., 116 Kan. 109, 225 P. 1056. As stated in the original opinion, the 
bank was entitled, as against appellant, to recover the amount of the loss. 

We adhere to the original opinion. 

Budge, Givens, Taylor, and T. Bailey Lee, JJ., concur. 


BREMEN FARMERS’ MUT. INS. CO. v. INGMAN et at. (No. 27127.) 
(Supreme Court of Kansas. Feb. 12, 1927.) ' 
253 Pacific Reporter 433. 
(Syllabus by the Court.) 

INSURANCE—INSURER, PAYING LOSS WITH KNOWLEDGE OF CON- 
DITION OF TITLE AND NONTRANSFER OF POLICY TO EQUIT- 
ABLE OWNER, CANNOT RECOVER PAYMENT. 

The defendant, who was about to enlist in the World War, executed a deed 
without consideration, conveying his farm to his brother, with the understanding 
that, it he did not return, the brother should dispose of it for the benefit of defend- 
ant’s children. During his absence buildings and property on the farm were insured 
against fire by his brother. When he returned he took possession of the farm, the 
brother writing on the face of the deed that he surrendered all claim to the farm. 
Afterwards a loss occurred, and the president of the insurer came to adjust it, 
and was told about the condition of the title and that there had been no transfer of 
the policy. He prepared a formal notice of loss and advised the defendant to sign 
his brother’s name thereto, saying that he would attend to the transfer of the policy, 
which was not done. The loss was allowed by the board, and insurance was given 
to defendant on other property before the check given in payment of the loss was 
cashed. Afterwards the insurer brought an action to recover the amount paid to 
defendant for the loss. Held that, there being testimony that the payment was made 
by the insurer with a knowledge of the essential facts it was not in a position to 
insist that the policy was invalid, or that it was entitled to recover back payment 
made to defendant because of the nontransfer of the policy, and further that it 
was not entitled to a directed verdict. 

(For other cases, see Insurance, Dec. Dig. § 399.) 

Appeal from District Court, Washington County; John C. Hogin, Judge. 

Action by the Bremen Farmers’ Mutual Insurance Company against A. T. 
Ingman and C. B. Ingman. From a judgment for plaintiff, defendant last named 
appeals. Reversed and remanded for a new trial. 

R. Lobaugh and J. R. Hyland, both of Washington, Kan., for appellant. 

Edgar Bennett, of Washington, Kan., and Edgar C. Bennett and P. G. Wadham, 
both of Marysville, for appellee. 

Jounston, C. J. This action is one brought by the Bremen Farmers’ Mutual 
Insurance Company against C. B. Ingman for money alleged to have been wrong- 
fully paid to C. B. Ingman on property that belonged to A. T. Ingman, when. the 
policy had never been transferred to C. B. Ingman, although he was in possession 
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of the land and property at the time of the loss, for which this money was paid. 
Plaintiff is a corporation organized and operating under the laws of Kansas as a 
mutual company, for the purpose of mutual insurance of its members against loss 
or damage by fire, lightning or tornado, and authorized to insure dwelling houses, 
barns, outbuildings, and personal property, being upon farms as farm property, and 
belonging to the member of the company; every person taking insurance with the 
company becoming a member thereof. 


On May 24, 1919, A. T. Ingman made an application in writing for insurance 
in said company, upon certain property therein mentioned, to the amount of $5,665 
—$350 on barn No. 2, including foundation, and $300 on hay in barn or barnyard— 
and the plaintiff issued and delivered to A. T. Ingman its policy of insurance No. 
5906, wherein, in consideration of the agreements and warranties contained thereon, 
and the receipt of a note for $113.30, it insured the said A. T. Ingman against any 
immediate loss or damage by fire and lightning not exceeding in the aggregate the 
sum of $5,665, for the term of five years, from the 24th of May, 1919, to the 24th 
of May, 1924, subject, however, to the conditions and limitations in the by-laws 
of said company, included in the policy. 


One by-law is that, when property is sold or conveyed, the policy must be trans- 
ferred within 10 days of the time of such sale or transfer, and, if not done, the 
secretary shall cancel the same; the secretary to receive 50 cents for each policy 
transferred. By the record it appears that C. B. Ingman desired to enlist in the 
World War, and conveyed the farm by deed to his brother, who took possession 
while his brother was absent, with an understanding that, if he did not survive the 
war, the property should be devoted to the benefit of his children. No consideration 
was paid for the transfer. When executed, it was placed in a tin box in his home, 
to which both brothers had access, and defendant testified that, while a deed had been 
executed, he regarded the land to be his own. While he was away, the property 
was insured in the name of his brother, and no re-transfer of it had been made after 
his return, until after the fire loss had occurred.. When he returned to his home, 
he took possession of the farm, and his brother, instead of formally transferring 
it back to him, indorsed on the deed the words: 

“T hereby surrender all claim to above place. 
“{Signed] A. T. Ingman.” 

There is no question of the destruction of the property by fire on September 
8, 1922, nor as to the fact that notice of the loss was brought to the attention of the 
defendants. The president, Frohberg, and the secretary, Herman Thiele, lived in 
the neighborhood, and upon receiving verbal notice of the loss Frohberg went to 
defendant’s premises the next day to adjust it. He prepared a formal notice of 
loss, and then, observing that the property had been insured in the name of A. T. 
Ingman, he called attention to the ownership, and when defendant came to the 
matter of signing the notice he asked Frohberg if it would be all right for him 
to attend to it, and Frohberg said it would, and then defendant signed the name 
of A. T. Ingman, as well as his own, to the notice. Frohberg said he thought it was 
an honest loss, and that no further proof was necessary. There was no testimony to 
the effect that the matter of tile to he property was discussed, and Frohberg said 
that, in order to make the record straight, defendant should have the policy transferred 
and later said, “I will see to it.” The claim was presented to the board of directors 
by the president, on October 3, 1922, and the claim was allowed. A check was 
made to A. T. Ingman, for $650, and delivered to the defendant, who soon aftter- 
wards cashed it. Withigy a few days Frohberg called and solicited an application 
for insurance on a barn built to replace the one which had been burned. A policy 
was issued to defendant as owner, and at that time Frohberg told the defendant 


to have the former policy, which covered property other than that which had been 
destroyed, transferred; but it was not done. 


It appears that in September, 1923, there was a second loss under policy 5609, 
and, when notice thereof was given, Thiele, the secretary, inspected the loss and 
called attention to the fact that there had been no transfer of the policy, and he in- * 
sisted that there was no liability. He demanded a return of the money which 
had been paid upon the first loss, and that being refused, this action was brought. 

The contention of plaintiff is that, as the insurance was taken out in the name 
of A. T. Ingman as owner of the property, when he was not in fact the owner, 
the policy was void from its inception, and, if he is to be regarded as an owner, 
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there had been no transfer to the policy as the by-laws require, and no payment of 
the transfer fee, and hence no liability of the company. 

It is contended by defendant that there was a waiver of irregularities, in that 
there was testimony to the effect that the president, who was general agent of the insur- 
ance company, had knowledge of the condition of the title, had advised defendant to 
sign his brother’s name to the notice, calling atention to the lack of transfer of the 
policy, and said that he would see that it was done. There was also testimony that 
the president presided at the meeting of the board where the loss was considered and 
ordered paid, and testimony, too, that the plaintiff did insure other property on the 
farm with full knowledge of the facts before the check was cashed, and that 
payment of loss. with knowledge of the essential facts constitutes a waiver of the 
grounds of forfeiture. After overruling the demurrer to plaintiff’s evidence, the 
defendant offered testimony in support of the waiver, and the court then instructed 
the jury to return a verdict in favor of the plaintiff. 


The insurance taken out by A. T. Ingman, while holding the legal title to the 
farm, cannot be regarded as void. There was no fraud in the transaction, nor any- 
thing which added to the hazard of the company. When plaintiff learned the facts 
as to ownership, there was no return of the premium, nor any steps taken towards 
the cancellation of the policy. After the insurance company was informed as to 
the state of the title, they insured the defendant as owner of other property. Under 
the testimony the court was not warranted in instructing a verdict in favor of 
plaintiff, as the testimony tended to show that the company had waived the grounds 
upon which a forfeiture might have been declared. A noncompliance with the con- 
ditions in the policy may be waived, where the insurer has knowledge of the es- 
sential facts, or rather it may be estopped to deny liability. Wildey v. Sheppard, 
61 Kan. 351, 59 P. 651, 47 L. R. A. 650; Insurance Co. v. Allen, 69 Kan. 729, 77 P. 
529; Green v. National Annuity Ass’n, 90 Kan. 523, 135 P. 586; Graff v. Insurance 
Co., 107 Kan. 648, 193 P. 356; Stanley v. Indemnity Co., 112 Kan. 412, 210 P. 
1096; Plotner v. National Fire Ins. Co., 118 Kan. 234, 234 P..959. In the Stanley 
Case it was held: 


“In construing policies of insurance, the rule is that, notwithstanding the agree- 
ment of parties, a warranty may, by reason of facts and circumstances, be regarded 
as waived by the company, or, which amounts to the same thing, the company may 
be estopped to rely upon the warranty.” 

In the course of the opinion it was said: 

“And where the agent had knowledge of the existence of facts which would 
render the contract void in its inception, if its provisions were insisted upon, it would 
be presumed that such provisions were waived, because the courts will not impute 
to the company the fraudulent intent to deliver and receive pay for an invalid policy. 
Upon this ground the agent’s knowledge of: the fact that the property is vacant, 
or that there is concurrent insurance, or incumbrances, or his knowledge of facts 
relating to the ownership of the property, are regarded as knowledge of the company.” 

In the Plotner Case the insured represented that he was the sole owner of real 
property upon which were the insured buildings, but it was found that he was only 
the owner of an undivided three-fourths of the property. Afterwards he acquired 
the other one-fourth, and, there being no indication that the insured was endeavoring 
to take unfair advantage by reason of the mistake in the application and first proof 
of loss, it was held that a recovery might be had upon the policy.. It was said that, 
inasmuch as the agent who solicited the insurance had been told that he would have to 
settle as to a child’s rights in the property, there was no deception, and the policy 
was held to be valid. Here the plaintiff paid the insurance, knowing the facts as 
to ownership, and paid it upon the theory that it was an honest loss. There was no 
cancellation of the policy, nor return of the premium it had received. There was 
nothing approaching fraud on the part of the insured, and the hazard of the risk 
was not increased by the failure of the insured to obtain a transfer of the policy. 

Upon the testimony in the case, the court was not justified in directing a verdict 


in favor of the plaintiff, and hence the judgment must be reversed, and the cause 
remanded for a new trial. 
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OBERMEYER er at. v. PHCENIX INS. CO. OF HARTFORD, CONN. 
(Court of Appeals of Kentucky. Jan. 18, 1927.) 
290 Southwestern Reporter 500. 

1. INSURANCE—INSURANCE CONTRACTS MUST BE MOST STRONGLY 
CONSTRUED AGAINST INSURERS, ESPECIALLY REGARDING FOR- 
FEITURE. 

Insurance contracts, framed by insurers, are to be most strongly construed against 
insurers and in favor of insured, especially where forfeiture is involved. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—INSURANCE CONTRACT, COVERING BUILDING, IS 
ISSUED ON HAZARD INCIDENT TO USE TO WHICH IT IS BEING 
PUT WHEN INSURED. 

Insurance contract, covering building, is issued on hazard incident to use to which 
it is being put when and as insured. 
(For other cases, see Insurance, Dec. Dig. § 319[1].) 


3. INSURANCE—CLAUSE, PROVIDING FOR FORFEITURE IN CASE 
CHANGE OF POSSESSION INCREASES HAZARD, MEANS IF OWNER 
LEASES BUILDING, KNOWING USE WILL INCREASE HAZARD, 
FORFEITURE RESULTS. 

Clause in fire insurance policy, providing for forfeiture where change in possession 
of insured building takes place, except change of occupants without increase of hazard, 
held to mean that, if owner leases building to be or with knowledge that it will be 
used for purpose that would increase hazard, change of possession avoids policy. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

4. INSURANCE—UNDER CLAUSE PROVIDING FOR FORFEITURE OF 
FIRE POLICY, WHERE CHANGE OF POSSESSION INCREASES HAZ- 
ARD, STATUS, AT TIME OF CHANGE OF POSSESSION ONLY, MUST 
BE CONSIDERED. 

Under clause in fire policy, providing for forfeiture where change of possession 
increases hazard, forfeiture occurs when change of possession takes place, and status 
obtaining at that time only may be looked to to determine whether there has been in- 
crease of hazard working forfeiture. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

5. INSURANCE—ACTS OF TENANT INCREASING HAZARD AFTER 
CHANGE OF POSSESSION CANNOT BE CONSIDERED ON QUES- 
TION WHETHER CHANGE OF POSSESSION INCREASED HAZARD 
WORKING FORFEITURE OF FIRE POLICY, UNLESS SUCH ACTS 
WERE CONTEMPLATED WHEN TENANT TOOK POSSESSION. 


Under clause in fire policy providing for forfeiture, where change of possession in- 
creases hazard, acts of tenant after change of possession has taken place cannot be 
considered in determining whether change of possession increased hazard so as to 
avoid policy, unless such acts were contemplated at time of change of possession. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

6. INSURANCE—ANSWER, ALLEGING THAT TENANT OPERATED 
MOONSHINE STILL IN BUILDING AFTER CHANGE OF POSSES- 
SION, HELD NOT TO STATE DEFENSE UNDER INCREASED RISK 
CLAUSE. 

Answer, alleging that insured’s tenant operated moonshine still in insured build- 
ing after change in possession. took place, held not to state defense under fire policy pro- 
viding for forfeiture where change of possession increased risk. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

Appeal from Circuit Court, Campbell County. : 

Action by Harry J. Obermeyer and others against the Phecenix Insurance Com- 
pany of Hartford, Conn. From a judgment for defendant on the pleadings, plaintiffs 
appeal. Reversed and remanded. 

George J. Herold, of Newport, for appellants. 

Horace W. Root, of Newport, for appellee. 

Sanpince, C. A dwelling house owned by appellant, Harry J. Obermeyer, insured 
to the amount of $2,000 by appellee, Phoenix Insurance Company of Hartford, Conn., 
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was destroyed by fire. Appellant instituted this action on the policy, and appellee de- 
fended. By an amended answer appellee pleaded that the policy stipulated that: 

“This entire policy, unless otherwise provided by agreement indorsed hereon, or 
added hereto, shall be void * * * if any change, other than by the death of an insured, 
take place in the interest, title, or possession of the subject of insurance (except 
change of occupants without increase of hazard) whether by legal process or judg- 
ment or by voluntary act of the insured or otherwise.” 

It was alleged, in substance also, that, at the time the insurance contract was 
issued, the house insured was occupied as a dwelling house by insured; that it was in- 
sured as such; that before the fire occurred which destroyed it insured moved from it 
and leased it to a tenant who took possession of it; and that the tenant thereafter, 
without the knowledge or consent of insurer, manufactured moonshine whisky therein, 
using a still of 275 gallons’ capacity. It was alleged that, by virtue of those facts, 
there had been a change of possession of the subject of the insurance, with increase of 
hazard, in violation of ‘the quoted provision of the insurance contract which avoided it. 
Appellant filed a demurrer to the amended answer, which the trial court overruled, 
and, upon his declining to plead further, judgment for appellee was rendered on the 
pleadings. Hence the appeal. 

This amended answer, while not separately paragraphed, was pleaded by appellee 
as a separate, independent, and complete defense to appellant’s cause of action. 

{1] It must be determined whether, under the quoted clause, the facts alleged 
constituted a defense to the cause of action on the insurance policy. We proceed to 
the question, guided by the uniformly applied rule, that insurance contracts, framed 
by insurers, are to be most strongly construed against them and in favor of the insured, 
especially where a forfeiture is involved. 

The particular clause here involved does not appear to have been construed hereto- 
fore by this court. It must be determined first what was intended when it was pro- 
vided that the policy shall be void “if any change take place in the possession of the 
subject of insurance except change of occupants without increase of hazard.” It will 
shed much light on the question if it be determined first when the forfeiture occurs. 
As to that there is no room for difference of opinion. Clearly the forfeiture under this 
clause occurs when the change of possession takes place, and at no other time. That 
being true, it necessarily follows that only the status then obtaining may be taken into 
account in determining whether a forfeiture has occurred. 

Further, under this forfeiture clause, appellee does not contend, and evidently it 
was not intended, that the personal equation should be considered as an incident of 
the increase of hazard or none upon a change of occupants. The clause itself clearly 
contemplates that there may be a change of possession by a change of occupants. It is 
provided in the face of the policy: 

“Tf the building hereby insured is occupied by tenants, this insurance shall also 
cover under this item, if the property of owner of building and not otherwise insured, 
floor coverings, mirrors,” etc. 

No particular grade but merely “mine run” tenants or occupants seem to have been 
contemplated. 

[2, 3] An insurance contract, covering a building is issued upon the hazard inci- 
dent to the use to which it is being put when and as insured. Undoubtedly if the 
owner leases an insured building to be or with knowledge that it will be used for any 
purpose that would increase the hazard, the change of possession so effected would 
avoid the policy under this forfeiture clause. That seems to be the purpose of and 
what was intended by the clause in question. 

[4, 5] We then reach the question whether the facts alleged in the amended 
answer constitute a defense to the action on the policy. As we have seen, the for- 
feiture under this clause occurs when the change of possession takes place. The status 
then obtaining and that only may be looked to to determine whether there has been an 
increase of hazard working a forfeiture. It necessarily follows that nothing done 
by the new occupant after the change of possession has taken place may be considered 
in determining whether the change of possession was with increase of hazard so as to 
avoid the policy, unless it be established that it was an incident of the status in quo 
when the change of possession took place. Acts done by a tenant after change of 
possession can be held to be incidents of the status obtaining when the change takes 
place only when it is established that they were then contemplated. If thereafter a 
tenant puts the subject of insurance to uses not then contemplated, insurer must 
look to other provisions of the contract for relief. 
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[6] The amended answer alleged that appellant’s tenant operated a moonshine still 
in the insured building after the change of possession had taken place. There was no 
allegation that it was leased to him to be or with knowledge that it would be so used, 
or to be or with knowledge that it would be used for any purpose that would increase 
the hazard or for any other use than that to which it was being put when and as in- 
sured. Consequently, we conclude that the amended answer failed to state facts con- 
stituting a defense. The trial court erroneously overruled the demurrer. Upon the 
return of the case, the demurrer will be sustained, appellee may amend, and the case 
will proceed to trial upon the issues joined. 

Reversed, and remanded for proceedings consistent herewith. 


HARTFORD FIRE INS. CO. v. JOHNSON. 
(Court of Appeals of Kentucky. Jan. 28, 1927.) 
290 Southwestern Reporter 673. 

1. INSURANCE—CUSTOM OF ACCEPTING PREMIUMS AFTER DUE 
HELD NOT TO ESTOP INSURER FROM CLAIMING POLICY WAS 
NOT IN FORCE WHEN PREMIUM INSTALLMENT WAS OVERDUE. 
Acceptance by insurer of premium installments after they were due, both on policy 

sued on and other policies, was not waiver of prompt payment of premiums, and did 

not estop insurer from claiming policy was not in force at day of fire because of non- 

payment of installment on premium note, which exempted company from liability for 
loss occurring while any installment was due and unpaid. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

2. INSURANCE—ENTIRE CONTRACT OF FIRE INSURANCE MUST BE 
EXPRESSED IN POLICY( KY. ST. § 762A18). 

Under Ky. St. § 762a18, entire contract of fire insurance must be expressed in 
policy. 

(For other cases, see Insurance, Dec. Dig. § 133[1].) 

3. INSURANCE—INSURER UNDER FIRE POLICY CANNOT ALLOW 
Ont ADVANTAGES TO ONE MAN OVER ANOTHER (KY. ST. 
§ 762A19). 

Under Ky. St. § 762a19, insurance company cannot allow one man any specicl ad- 
vantages over another in issuing fire policy. 

(For other cases, see Insurance, Dec. Dig. § 138[2].) 

4, INSURBANCE—INSTALLMENTS ON FIRE POLICY MUST BE PAID TO 
CONTINUE INSURANCE UNDER POLICY EXEMPTING INSURER 
FROM LIABILITY WHILE INSTALLMENT IS PAST DUE. 

Under fire insurance policy providing that insurer should not be liable for loss 
occurring while any installment of premium note was past due, premium installments 
must be paid to keep insurance in force. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 


5. INSURANCE—FIRE POLICY HELD NOT CONTINUED IN FORCE 
AFTER PREMIUM NOTE WAS PAST DUE BY RETENTION OF NOTE 
AND FAILURE TO GIVE NOTICE OF LAPSED POLICY. 

Under fire policy exempting insurer from liability for loss occurring while install- 
ment of premium note was due and unpaid, retention‘of note after maturity, failure 
to demand surrender of lapsed policy for cancellation, or failure to notify insured that 
policy had lapsed and refusal to accept payment of installment after fire does not give 
validity to insurance. 

(For other cases, see Insurance, Dec. Dig. §§ 390, 392[10].) 


6. INSURANCE—FIRE POLICY IS NOT KEPT IN FORCE FOR INSURED 
MORTGAGOR BY MORTGAGE CLAUSE PRESERVING INTEREST OF 
MORTGAGEE AFTER DEFAULT OF MORTGAGOR. 

Mortgage clause attached to fire policy providing that interest of mortgagee shall 
not be affected by default of insured mortgagor does not keep policy alive in favor of 
mortgagor after his default; mortgage clause being for benefit of mortgagee only. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 


Appeal from Circuit Court, Fulton County. 
Action by E. D. Johnson against the Hartford Fire Insurance Company. Judg- 
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ment for plaintiff, and defendant appeals. Reversed, and new trial granted. 
B. T. Davis, of Hickman, and Myers & Snerly, of Chicago, Ill., for appellant. 
Hester & Stahr, of Hickman, for appellee. 


Drury, C. The appellant, whom we shall refer to as the fire insurance company; 
has made a motion for an appeal and asked for the reversal of a judgment for $300 
recovered against it by the appellee, whom we shall refer to by name. In 1923, John- 
son made application for a policy of fire insurance, which the fire insurance company 
issued to him, and upon which this suit was instituted. At that time Johnson had a 
lien on this property in favor of the New York Life Insurance Company, and there 
was executed and attached to this policy a mortgage clause containing the following 
provision : 

“And this insurance as to the interest therein of the said mortgagee (or trustee), 
only, shall not be invalidated by any act or neglect of the mortgagor or owner of the 
within described property, nor by the commencement of foreclosure proceedings, nor 
the giving of notice of same relating to the property, nor by any change in the inter- 
est, title, or possession of the property, nor by any increase of hazard; provided that 
in case the mortgagor or owner shall neglect to pay any premium due under this policy 
the mortgagee shall on demand pay the same.” 

When the policy was issued, Johnson paid $24.96 and executed a note by the 
terms of which he agreed to pay the fire insurance company $24.96 on the Ist day of 
September, 1924, and a like sum on that day in each of the years 1925, 1926, and 
1927. This note, the application for this insurance, and the policy in question each 
contained a condition that in substance provided that the fire insurance company should 
not be liable for any loss or damage that might occur to the property insured while 
any installment of this note was past due and unpaid. The first installment became due 
on September 1, 1924. It was not paid on that date, but on September 11, 1924, John- 
son paid it. The company sent to Johnson in August, 1925, a notice of the approaching 
maturity of the second installment, which notice Johnson received about August 16, 
1925. It contained the following: 


“As the policy by its provisions lapses and remains suspended during the time in 
which this installment remains unpaid prompt attention is necessary to keep your 
insurance in force.” 

Johnson failed to pay this installment on September 1, 1925, and 20 days thereafter 
a house which was insured in the sum of $300 under the policy was destroyed by fire. 
Thereafter Johnson sent to the fire insurance company a check for this $24.96, which 
was returned to him. On December 12, 1925, he instituted this suit, by the New 
York Life Insurance Company and E. D. Johnson, for the use of New York Life 
Insurance Company, plaintiffs against the fire insurance company. On January 18, 
1926, the New York Life Insurance Company. moved that its name be stricken from 
the petition as one of the plaintiffs, which motion was sustained. Thereupon Johnson 
amended his petition and moved that the New York Life Insurance Company be made 
a defendant, but it was never brought before the court on that amended petition. 
The answer of the fire insurance company set up the failure of Johnson to pay the 
$24.96 due September 1, 1925, and pleaded the terms of the note, the policy and the 
application, by which it was provided that the fire insurance company should not be 
liable for a loss sustained while a premium installment is past due and unpaid. At the 
close of the evidence, the fire insurance company moved for a peremptory instruction, 
which motion was overruled, and it excepted. 


{1] Johnson insists that, having accepted on September 11, 1924, the payment of 
a premium installment that had become due on September 1, and having, upon other 
insurance contracts that Johnson had with this company, accepted premium installments 
after they were due, that by virtue of such a course of dealing between the parties, the 
fire insurance company has waived the prompt payment of this premium, and is 
estopped to claim that this policy was not in force at the day of the fire. He insists 
that he is correct in this position for the further reason that after he failed to pay the 
installment due September 1, 1925, the company did not give him any notice of the 
lapse of his policy, nor did it return to him his note or demand a return of the policy 
for cancellation or give him any notice of its intention to cancel the policy, and that 
as he did offer to pay the $24.96 after the fire, the fire insurance company should have 
been required to accept it, and, not having done so should not now be allowed to claim 
the policy is not in force. Relative to the custom of accepting premiums after they 
were due, the decision of this court in the case of Dancey v. Cotton States Life In- 
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surance Company, 217 Ky. 547, 290 S. W. 317, is against him. The reasoning in that 
opinion applies here, and is conclusive of Johnson’s contention. 

[2-5] Johnson’s entire contract must be expressed in the policy. See section 
762a18 of the Kentucky Statutes. The company is forbidden to allow to one man any 
special advantage over another.. See section 762a19, Kentucky Statutes. These 
premium installments must be paid to keep the insurance in force. The retention of 
the note after its maturity, the failure to demand the surrender of the lapsed policy 
for cancellation, the failure of the fire insurance company to notify Johnson that the 
policy had lapsed, and its refusal to accept payment of the premium installment after 
the fire are not sufficient to give validity to this insurance. See Cheatham v. Home 
Ins. Co,, 185 Ky. 494, 215 S. W. 281; Continental Ins. Co. v. Stratton, 185 Ky. 523, 
215 S. W. 416, 8 A. L. R. 391; Manhattan Life Ins. Co. v. Pentecost, 105 Ky. 642, 49 
S. W. 425, 20 Ky. Law Rep. 1442; Blackerby v. Cont. Ins. Co., 83 Ky. 575, 7 Ky. 
Law Rep. 653; Crafton et al. v. Home Ins. Co., 199 Ky. 517, 215 S. W. 992; Potter v. 
Cont. Ins. Co., 107 Ky. 326, 53 S. W. 669, 21 Ky. Law Rep. 1014; Home Ins. Co. v. 
Karn, 39 S. W. 501, 19 Ky. Law Rep. 273; Cont. Ins. Co. v. Peden, 145 Ky. 775, 
141 S. W. 43; Ins. Co. of North America v. Gore, 215 Ky. 487, 284 S. W. 1107. 

[6] These questions disposed of, we come now to his final contention, which is 
that this contract was kept alive by virtue of the mortgage clause attached to the 
policy. That mortgage clause means exactly what it says. It was for the benefit 
of the life insurance company only. It is asking for no relief in this action. No de- 
mand was made of it and the premium installment was not paid, either by it. or by 
Johnson before the fire. The court should have directed the jury to return a verdict 
for the fire insurance company, and because that was not done the motion of the fire 
insurance company for an appeal is sustained, the appeal is granted, the judgment is 
reversed, and the fire insurance company is awarded a new trial. 


LAKE ARTHUR DREDGING CO., Inc., v. MECHANICS’ INS. CO. OF 
PHILADELPHIA. (No. 26252.) 
(Supreme Court of Louisiana. Jan. 3, 1927. Rehearing Denied Jan. 31, 1927.) 
111 Southern Reporter 466. 
1. INSURANCE—WRITTEN PART OF INSURANCE POLICY CONTROLS 
PRINTED PART, WHEN TWO ARE CONFLICTING. 
Rule that written portion of policy of insurance controls over printed part is 
only applicable where written and printed parts are irreconcilable. 
(For other cases, see Insurance, Dec. Dig. § 149.) 


2. INSURANCE—POLICY LIMITING INSURER’S LIABILITY FOR ANY 
AGREED LOSS OR DAMAGE TO PROPORTION AMOUNT OF POLICY 
BORE TO A NAMED SUM TERMED “EXPRESSED VALUATION,” 
HELD NOT A “VALUED POLICY.” 

Fire policy fixing a named sum as agreed valuation of dredge, and stating that 
insurer should not be liable for greater proportion of agreed amount of loss or dam- 
age than amount of policy bore to the “above-expressed valuation,” was not a “valued 
policy,” and insurer, where loss exceeded agreed valuation, was liable for full amount 
of policy, and not merely for proportion of loss after deducting salvage. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


3. INSURANCE—INSURER MUST PAY PAR VALUE OF VALUED POLICY, 
WHERE PARTIAL LOSS EXCEEDS EXPRESSED VALUATION (ACT 
NO. 135 OF 1900). 

Under Act No. 135 of 1900, insurer under valued policy must pay full par value 
of policy in case of partial damage, where amount necessary to restore property ex- 
ceeds expressed valuation. 

4. INSURANCE—VALUED POLICY STATUTE APPLIES ONLY TO PROP- 
ERTY IMMOVABLE BY DESTINATION (ACT NO. 135 OF 1900). 

Act No. 135 of 1900, providing for valued policy, refers only to property immov- 
able by destination, and has no application to insurance on movable property. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


5. INSURANCE—EXCLUSIVE PROVISIONS OF STATUTE FIXING 
VALUE OF MOVABLE PROPERTY AND LIABILITY OF INSURER 
THEREFOR ARE BINDING ON BOTH INSURER AND ASSURED 
(ACT NO. 105 OF 1898, § 22; ACT NO. 168 OF 1908). 

Act No. 105 of 1898, § 22, and Act No. 168 of 1908, are only statutes fixing value 
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of movable property for purposes of insurance, and providing for method of ascertain- 
ing value and liability of insurer, and provisions thereof are binding on both insurer 
and assured. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


6. INSURANCE—PROVISIONS OF FIRE POLICY ESTABLISHING VALUA- 
TION OF MOVABLE PROPERTY AND METHOD OF ARRIVING AT 
VALUE AND LOSS ARE VOI1D, IF CONTRARY TO STATUTE (ACT 
NO. 168 OF 1908, § 4; ACT NO. 105 OF 1898, § 22; ACT NO. 135 OF 1900). 
Under Act No. 168 of 1908, Act No. 105 of 1898, § 22, and Act No. 135 of 1900, 

agreement in fire policy establishing valuation of movable property for purpose of 

insurance and determining method of arriving at value and loss other than as pro- 
vided in statutes must be rejected as not written in policy, in view of Act No. 168 of 

1908, § 4, that condition in policy in contravention of statute is void. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


7. INSURANCE—INSURANCE ON MOVABLE PROPERTY MUST COMPLY 
WITH STATUTE, AND VALUE OF PROPERTY MUST BE ASCER- 
TAINED AS OF DATE OF FIRE (ACT NO. 105 OF 1898, § 22). 

Act No. 105 of 1898, § 22, adopting the New York standard form of policy, is in 
force and controlling in so far as insurance on movable property is concerned, and no 
policy can be written on movable property, except in accordarice with statute, and in 
all such policies the value of the property is to be ascertained as of date of fire. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


8. INSURANCE—INSURED CANNOT BE REQUIRED TO COMPENSATE 
LOSS SUSTAINED WITH VALUE OF UNDAMAGED PORTION OF 
PROPERTY INSURED, WHICH REMAINS PROPERTY OF INSURED 
(ACT NO. 168 OF 1908; ACT NO. 105 OF 1898; ACT NO. 135 OF 1900). 
Under Act No. 168 of 1908, Act No. 105 of 1898, and Act No. 135 of 1900, in- 

sured cannot be required to compensate the loss sustained with value of undamaged 

portion of property, which remains property of insured, and cannot be abandoned to 
insurer. 
(For other cases, see Insurance, Dec. Dig. § 500.) 


9. INSURANCE—VALUED POLICY ACT DID NOT REPEAL STANDARD 
POLICY ACT AS RESPECTS MOVABLE PROPERTY (ACT NO. 135 OF 
1900; ACT NO. 105 OF 1898). 

Valued policy Act No. 135 of 1900 did not repeal standard policy Act No. 105 of 

1898 as respects movable property, in view of clause repealing only laws or parts of 

laws in conflict with act. 


(For other cases, see Insurance, Dec. Dig. § 500.) 


Appeal from Fifteenth Judicial District Court, Parish of Calcasieu; Thos. F. 
Porter, Jr., Judge. 

Action by the Lake Arthur Dredging Company, Inc., against the Mechanics’ In- 
surance Company of Philadelphia. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

John C. Hollingsworth, of New Orleans, for appellant. 

McCoy & Moss, of Lake Charles, for appellee. 

THompson, J. This is a suit on a policy of insurance intended to indemnify the 
plaintiff against loss by fire on property described as dredge No. 3, for a period of one 
year from June 5, 1922, till June 5, 1923. 

The policy was for $10,000, and, in addition to that amount, the plaintiff claims 
the statutory penalty of 12 per cent. and $1,000 as a reasonable attorney’s fee. 

A fire occurred on or about January 29, 1923, which damaged the dredge to the 
extent of $14,442.25. 

The answer of the defendant admits the damage, but alleges that the value of the 
dredge was fixed and agreed on in the policy at the sum of $14,000; that the policy was 
based on said valuation; and that defendant cannot be held liable for a greater amount 
of loss than the proportion which the amount of the policy bears to the valuation 
of the property in the policy after deducting the sum of $8,363, being the value of the 
salvage remaining in and upon the dredge after the fire. 

The defendant’s proportion of the loss on the basis stated would be $4,026.43, and 
the insured’s proportion of the risk would be $1,610.57. 

There was judgment in the court below for the full amount of the policy, together 
with the penalty and attorney fees as claimed. 
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It is admitted in the pleadings and undisputed by any evidence that after notice of 
the fire the defendant appointed as its adjuster the New Orleans Adjustment Com- 
pany. 

"That, after an inspection of dredge No. 3 by the adjuster, one H. L. McLean, a 
commercial engineer, was employed to visit the dredge for the purpose of ascertaining 
and reporting to defendant’s adjuster the physical tacts with reference to the condi- 
tion of said dredge No. 3; that is to say, the original cost, the cost of a complete 
reproduction and the sound value at the time of the fire, and the amount and value 
of salvage. 

The said McLean with a representative of the plaintiff visited the dredge and 
aaneod as to the physical conditions then and therefore existing relating to said 

redge. 

The parties agreed that the original cost, or the cost of reproduction, was $30,000. 

That the sound physical value, or the physical value of the dredge at and immedi- 
ately prior to the fire, was $22,805.22 

That the physical value of the dredge, or the value remaining in the dredge after 
the fire, was $8,363. 

That the fire destroyed the physical value of the dredge to the extent of $14,442.35. 

The statement as thus agreed on by the representatives of the plaintiff and defend- 
ant was reported to the adjustment company, whereupon said company advised defend- 
ant that it was only liable to the extent of $4,026.43, being five-sevenths of the value 
of the property as claimed to have been fixed in the policy after deducting the salvage 
or remaining value of the dredge. 

The defense has proceeded on the theory that the policy is a valued policy, and, 
having been issued on an agreed valuation, that valuation is conclusive on plaintiff. 

On the other hand, the plaintiff's contention is that the policy is an open one; that 
the valuation has not been definitely fixed, but was left open to be ascertained when 
and if a loss occurred and in the manner as provided by the policy terms. 

The clause upon which the defendant relies is typewritten and attached to the 
policy, and reads as follows: 

“It is understood and agreed between the assured and this company that the 
value of the property insured hereunder for the purpose of this insurance is $14,000, 
and this company shall not be liable for a greater proportion of any agreed amount 
of loss or damage than the amount of this policy bears to the above-expressed valua- 
tion.” 

[1] It is argued that the above typewritten provision fixing the value of the prop- 
erty must be accepted as conclusive and controlling over any other printed stipulation 
contained in the policy which undertakes to provide the manner of ascertaining the 
loss or damage on the basis of the vaiue at the time of the fire. The basis for the 
contention is the doctrine that the written always controls the printed part in a policy 
of insurance. That is a well-established rule, but it is only applicable where the written 
and printed parts are in absolute and irreconcilable conflict. 

There is in our opinion no such marked conflict in the written stipulation and 
any other printed provision of the policy which would require the court to accept the 
written and strike out the printed portion of the policy. 

[2] We are not of the opinion that the provision relied on, even when considered 
independently of other provisions, is subject to the construction attempted to be placed 
on it by learned counsel for defendant. 

If the paragraph had stopped with the amount $14,000 then there might have 
been at least some degree of plausibility to defendant’s contention, if such a provision 
had not contravened the statute regulating such policies. 

But the language following the figures of valuation shows quite clearly that the 
valuation was the mere taking of a stated sum as a basis on which to determine the 
proportionate liability of the insurance company and the proportion of the risk assumed 
and carried by the insured in case of either a total or partial loss. 

lf this were not so, and the parties intended to fix a conclusive value on the 
property without reference to the actual value at the time of the fire, then why the 
necessity of providing that the company should=not be liable for a greater proportion 
of any agreed amount of loss or damage than the amount of the policy bears to the 
stipulated valuation? 

The answer is that the evident intention of the arties in inserting the valuation 
was to have some guide to go by in determining the proportion of the risk each should 
bear of the loss sustained; that is to say, ten-fourteenths by the insurer and four- 
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fourteenths by the insured. Beyond this proportion the company could not be held 
liable and in no event for a greater amount than the face of the policy. 

But if we are wrong in this construction and the stipulation is to be regarded as 
controlling over other provisions of the policy relating to the cash value of the prop- 
erty at the time of the fire and the method of ascertaining that value and the loss, 
then we cannot escape the conclusion that the written clause must yield to the other 
provisions as being in conflict not only with the terms of the poligy, but the law 
under which the policy was written and which is read. into the policy. 

The defendant admits in its answer that the policy is a New York standard form 
of policy and the policy on its face shows that it was issued pursuant to the statute 
adopting that form of policy. 

The policy provides, among other things, that the company shall not be liable be- 
yond the actual cash value of the property.at the time any loss or damage occurs, and 
the loss or damage is to be ascertained or estimated according to such actual cash 
value, with proper deduction for depreciation however caused, and shall in no event 
exceed what it would then cost the insured to repair or replace the same with ma- 
terial of like kind and quality. The said ascertainment or estimate shall be made by 
the insured and the company. 

Attached to and made a part of the policy are certain provisions of Act 168 of 
1908, as follows: 

“That whenever any loss or damage shall be suffered in this state from fire, * * * 
and notice of the fact that such loss or damage has occurred shall be given * * * to 
the insurance company issuing such policy, * * * it shall thereupon become the duty 
of such insurance company to furnish * * * such reasonable blank forms of statements 
and proofs of loss as such insurance company may desire to be filled out, in regard 
to the time, origin and circumstances of the fire causing such loss or damage, * * * the 
lists and description and quantity of property destroyed or damaged, and of property 
saved, and the original cost of such property, and the cash value thereof at the time of 
the fire,” etc. Section 1. 

In section 4 of said act it is provided that all fire insurance companies doing busi- 
ness in this state shall deliver to the insured with each policy issued a copy of this 
act which shall be considered as a part of the policy contract as full as if it were 
incorporated therein, and any condition in the policy contract in contravention with the 
provisions of the act shall be void and of no effect. 

Section 22 of Act 105 of 1898 provides that no fire insurance company shall issue 
fire insurance policies on property in this state other than those which shall conform 
to the requirements of the New York standard form of fire insurance policy. 

[3] The only valued policy insurance statute in this state is Act 135 of 1900. 

That act provides that the value of the property as assessed by the insurer, or as 
by him permitted to be assessed at the time of the issuance of the policy, shall be 
conclusively taken to be the true value of the property at the time of the issuance of 
the policy and the true value of the property at the time of the damage or destruction. 

The act further provides that, if the property insured shall be totally destroyed, 
the full amount of the insurance on the property so destroyed shall be paid by the in- 
surer, and, when said property shall be partially damaged, the insurer shall pay such 
amount as will permit the insured to restore the damaged property to its original con- 
dition. 

So that, if the present policy could be brought within the terms of the valued 
policy statute as above referred to, there being only a partial damage, the only alterna- 
tive left to the defendant would be to pay the insured the full par value of the policy, 
for, as shown by the admission and proof of loss, it would take more than that amount 
to restore the property to its original condition at the time of the fire. 

[4] It is very clear, however, that the statute only refers to property immovable 
by destination and can have no application to the insurance on movable property. 

[5] There is no statute in this state which renders an insurance company liable 
for the full amount of a policy in event of a total loss or destruction of movable 
property, and there is no law of this state, other than the act of 1898 and of 1908, which 
fixes the value of the movable property for purposes of insurance and provides for 
a method of ascertaining that value and the liability of the insurance company. 

The provisions of the statutes in that respect must be held as exclusive and binding 
on both the company and the assured until changed by the Legislature. 

[6] Any attempt to establish by agreement inserted in the policy any valuation 
of movable property as a basis for the purpose of the insurance and any method of 
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arriving at such value and the loss, otherwise than as provided in the statutes, must be 
rejected as not written into the policy. j 

This is the fiat of the law which declares that any condition in the policy con- 
tract in contravention of the terms of the statute shall be void and of no effect 

The method of ascertaining the actual cash value of the property at the time of 
the fire and the loss sustained by the insured as provided in the statute and the policy 
was followed sybstantially by the company and the insured in this case. 

[7] We are bound to conclude, therefore, that the statute adopting the New York 
standard form of policy is still in force in this state and must control in so far as 
insurance on movable property is concerned and that no insurance company can write 
a policy on movable property except in accordance with that statute. 

That in all such insurance policies the value of the property is to be ascertained 
as of the date of the fire. 

The statute is fair to both the company and the insured. 

To ignore the statute and the terms of the policy written in accordance with the 
statute and to sustain the contention of the defendant would not in this case afford 
the plaintiff the indemnity intended by the law and the contract of insurance. 

It must be conceded that a different rule prevails in some jfrisdictions and perhaps 
in this state prior to the statutes providing a standard form of policy. 

[8] There can be no sound rule of law or reason since the statutes referred to, if 
there ever was at any time, for requiring the insured to compensate the loss sustained 
with the value of the undamaged portion of the property insured. That part of 
the property undamaged remains the property of the insured and cannot be abandoned 
to the insurer under the expressed terms of the policy. 

[9] It is contended that the valued policy act of 1900 repealed the standard 
policy act of 1898. 

In this counsel is clearly in error. The decision cited as holding that the act of 
1898 was repealed is the N. O. Real Estate, etc., v. Teutonic Insurance Co., 128 La. 
63, 54 So. 466. 

The court there was dealing with an insurance policy on immovable property. 
The court, on page 66 (54 So. 473) of the opinion on rehearing, said: 

“Tt is true that the policy contains a clause, before quoted, which seeks to limit 
the liability of the insurer; that is, that the insurer will not be held liable for the acts 
of the civil authorities,” etc. “But this law, in our view, has been repealed.” 

As a matter of course the act of 1898 was repealed in so far as it concerns in- 
surance on property immovable by destination, but the act did not repeal the former 
statute in so far as it related to movable property. 

The repealing clause only repeals all laws or parts of laws in conflict with the act. 

The liability of the insurance company for the penalty and for the attorney fees 
does not seem to be questioned if the company is liable for the amount of the policy. 

For the reasons assigned, the judgment appealed from is affirmed. 

St. Paul, J., concurs in the decree. j 

O’Niell, C. J. I concur in the decree affirming the judgment appealed from, be- 
cause this interpretation of the typewritten rider, which is ambiguous, is the more 
reasonable of the interpretations contended for. I do not agree, however, that the 
stipulation that the company should not be liable for a greater proportion of any agreed 
amount of loss or damage than ten-fourteenths, furnishes conclusive proof that the 
loss was to be ascertained by deducting the value of the salvage from the actual cash 
value of the property at the time the loss eccurred. The expression, “Any agreed 
amount of loss or damage,” might well mean any agreed amount of loss or damage 
less than a total loss of $14,000. The only question or doubt about the contract is 
whether the parties intended that the “agreed amount of loss or damage,” of which 
the company was liable for ten-fourteenths, should be ascertained by deducting the 
value of the salvage from the actual cash value of the property at the time of the 
loss, or should be ascertained by deducting the value of the salvage from the arbitrary 
valuation of $14,000. One reason for believing that the arbitrary valuation of $14,000 
was not intended to be the basis for ascertaining “the agreed amount of loss or damage” 
is that this arbitrary valuation was so far below the actual value of the property that 
the company would not have been liable at all except in case of an exceedingly great 
loss or damage, if the “agreed amount of loss or damage” was to be ascertained by 
deducting the value of the salvage from $14,000. If that was the intention it could 
and should have expressed plainly. As the ambiguous clause was written by the com- 
pany, it ought to be construed not in favor of but against the company. Article 1957 
of the Civil Code declares that any doubtful clause in a contract must be interpreted 
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against the party who has contracted the obligation, and article 1958 declares that, 
if the doubt or obscurity has arisen from the want of a necessary explanation which one 
of the parties ought to have given, the construction most favorable to the other party 
should be adopted, whether he be obligor or obligee. My belief is that the arbitrary 
valuation of $14,000 was intended merely to express the idea that the $10,000 of in- 
surance represented the company’s ten-fourteenths, and that the insured was carrying 
four-fourteenths of the risk on the supposed value of the property, and that, to the 
maximum extent of $10,000, the company was liable for ten-fourteenths of any actual 
loss or damage which the insured might sustain. 


RABINOVITZ v. NATIONAL FIRE INS. CO. 
SAME v. STANDARD FIRE INS. CO. 
(Supreme Judicial Court of Massachusetts. Suffolk. March 4, 1927.) 
155 Northeastern Reporter 435. 

2. INSURANCE—INSURER IS NOT LIABLE, WHERE GUNPOWDER IS 
KEPT IN BUILDING IN VIOLATION OF LAW AND POLICY. 
Where gunpowder is kept‘in building in violation of law and terms of insur- 

ance policy, insurer is not liable. 

(For other cases, see Insurance, Dec. Dig. § 326[2].) 


3. INSURANCE—INSURED KEEPING FIRECRACKERS IN STORE IN 
VIOLATION OF LAW, HELD NOT ENTITLED TO RECOVER UNDER 
FIRE POLICIES (G. L. c. 148 §§ 10, 14, 16). 

Insured’s keeping of firecrackers containing gunpowder in store, without permit 
or license required by G. L. c. 148, §§ 10, 14, 16, from time policies were issued 
until fire, held to preclude recovery under policies, each of which provided that 
it should be void if gunpowder or other articles subject to legal restriction were 
kept in quantities or manner different from those allowed or prescribed by law. 

(For other cases, see Insurance, Dec. Dig. § 326[2].) 

j Exceptions from Superior Court, Suffolk County; Christopher T. Callahan, 

udge. 

“Asie by William Rabinovitz against the National Fire Insurance Company 
and against the Standard Fire Insurance Company. On defendants’ exceptions to 
refusal to give requested rulings. Exceptions sustained, and judgment for de- 
fendants. 

J. Wasserman, of Boston, for plaintiff. 

J. F. Barry, of Boston (E. Carr, of Boston, on the brief), for defendants. 

Crospy, J. These actions are brought to recover upon two fire insurance 
policies issued to the plaintiff. A fire occurred in the plaintiff’s grocery store on 
November 17, 1921. The policies each contained the following provisions: 

“This policy shall be void * * * if gunpowder or other articles subject to 
legal restriction shall be kept in quantities or manner different from those allowed 
or prescribed by law.” 

The plaintiff testified that, at the time of the fire, he had in the store fireworks 
which were in a covered box on a shelf; that they were a part of the stock received 
by him when he purchased the store and took possession about a year and a half 
previous to the day of the fire. In the course of his examination he was shown 
a box which he testified— 

“contained five paper cylinders 6 inches long and one-half inch in diameter, con- 

taining explosive powder and sold as fireworks, and four red packages of 3 inches 

square, containing paper cylinders 1%4 inches long.” 

He further testified that he did not have a permit to keep fireworks. 

G. L. c. 148, § 10, provides that: 

The department of public safety may make rules and regulations for the 

“keeping, storage * * * of gunpowder, * * * and * * * that cities and towns 

may by ordinances or by-laws prohibit the sale or use of fireworks or firecrackers 

within the city or town, or may limit the time within which firecrackers and tor- 
pedoes may be used.” 

Under section 14. it is provided in part that: 

“No building or other structure shall * * * be used for the keeping, storage, * * * 


of any of the articles named in section ten unless the aldermen or selectmen shall haye 
granted a license therefor. * * *” 


Section 16 provides that: 
“Whoever keeps, stores * * * any of the articles mentioned in section ten, in viola- 
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tion of section thirteen or fourteen or of any regulation, ordinance or by-law made 
under section ten, * * * shall * * * be punished. * 

It is plain from the testimony of the A ati a he kept and stored on his 
premises firecrackers which contained gunpowder without a permit or license therefor, 
in violation of section 14. The keeping and storage of firecrackers without any per- 
mit or license from the date the policies were issued until the fire occurred were in 
direct violation of the provision of the policies that: 

They “shall be void * * * if gunpowder or other articles subject to legal 
restriction shall be kept in quantities or manner different from those allowed 
or prescribed by law.” 

[1, 2] It is a matter of common knowledge that the keeping and storage of 
gunpowder in a building increased the risk. If so kept in violation of law and in 
violation of the terms of the policy, the insurer is not liable under the contract 
of insurance. Kyte v. Commercial Union Assurance Co., 149 Mass. 116, 123, 21 
N. E. 361, $3 L. R. A. 508. See Hinckley v. Germania Fire Insurance Co., 140 
Mass. 38, 1 N. E. 737, 54 Am. Rep, 445. ° 

[3] As it is admitted by the plaintiff that, when these policies were issued 
and thereafter until the time of the fire, fire crackers containing gunpowder were 
kept and stored by him without permit or license as required by law, the policies 
never were in force and he cannot recover, Johnson v. Union Marine & Fire 
Insurance Co., 127 Mass. 555; Stone v. Howard Insurance Co., 153 Mass. 475, 
27 N. E. 6, 11 L. R. A. 771; Hill v. Middlesex Mutual Assurance Co., 174 Mass. 
542, 55 N. E. 319. It follows that the motion of the defendant in each case that a 
verdict be directed in its favor should have been allowed. 

In view of the conclusion reached, it need not be determined whether the 
plaintiff is precluded from recovery on the ground that matches were kept in the 
store, in violation of G. L. c. , 5. 

The exceptions to the refusal to give the requested rulings have become im- 
material. The entry in each case must 

Judgment for the defendant. 


ABRAMOWITZ v. CONTINENTAL INS. CO 


SAME v. HARTFORD FIRE INS. CO. (No. 25695.) 
(Supreme Court of Minnesota. Feb. 11, 1927.) 
212 Northwestern Reporter 449. 

1. INSURANCE—MINNESOTA STANDARD FIRE INSURANCE POLICY 
HELD TO GIVE INSURED AS WELL AS INSURER RIGHT TO AP- 
PRAISAL (GEN. ST. 1923, §§ 3512, 3519). 

Provisions of the Minnesota standard fire insurance policy (section 3512, G. S. 
1923) construed and held to give insured as well as insurer the right to an ap- 
praisal. 

(For other cases, see Insurance, Dec. Dig. § 563.) 


2. CONTRACTS—-MINNESOTA STANDARD FIRE INSURANCE POLICY. 
GIVING PARTIES RIGHT TO APPRAISAL, IS NOT UNCONSTITU- 
TIONAL AS DEPRIVING COURTS OF JURISDICTION ; SUBJECTING 
RIGHTS ARISING FROM CONTRACT TO ARBITRATION IS NOT 
VIOLATION OF CONSTITUTION (GEN. ST. 1923, § 3512). 

So construed, the statute is not unconstitutional. It does not result in de- 
priving the courts of jurisdiction. There is no constitutional bar which prevents 
the parties to a contract from subjecting rights which may subsequently arise there- 
from to arbitration. 

(For other cases, see Contracts, Dec. Dig. § 127[2, 3].) 


3. NEW TRIAL—ALTHOUGH VERDICT FOR PLAINTIFF, SUING ON 
FIRE INSURANCE POLICY, SUPPORTED BY EVIDENCE ON SEC- 
OND TRIAL, SEEMS WRONG, DENYING MOTION FOR NEW TRIAL 
WAS NOT ABUSE OF DISCRETION. 

Although the verdict for plaintiff seems wrong, there was no abuse vt dis- 
cretion in denying the motion for a new trial. the virdict being the result of a 
second trial and having evidence to support it. 

(For other cases, see New Trial, Dec. Dig. § 78[1].) 

Appeal from District Court, Ramsey County; Carlton F. McNally, Judge. 

Consolidated actions by I. Abramowitz against the Continental Insurance Com- 
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pany and against the Hartford Fire Insurance Company. Verdict for plaintiff. 
Defendants appeal from an order denying their alternative motion for judgment or 
a new trial. Affirmed. 

Daggett & Pew, of St. Paul, for appellants. 

Morphy, Bradford, Cummins, Jackson, Cummins & Lipschultz, of St. Paul, 
for respondent. 

Stone, J. Consolidated actions on two policies of fire insurance covering house- 
hold goods only. After a verdict for plaintiff, defendants appeal from the order 
denying their alternative motion for judgment or a new trial. 

The fire occurred June 2, 1924. June 3d the insured submitted sworn state- 
ments of the loss and plaintiff forthwith demanded an appraisal, naming Mr. W. 
C. Rogers as his appraiser. The adjuster for the insurers responded by admitting 
there was disagreement as to amount of the loss and named Mr. Thomas C. Daggett 
as their appraiser. Mr. Daggett, being of counsel for the insurers, very properly 
refused to act and at the same time advised the insured that the companies denied 
liability and would not participate in an appraisal. Proceeding under the standard 
policy, hereinafter discussed, plaintiff procured the appointment of an umpire by 
Hon. John B. Sanborn, then one of the judges of the district court for Ramsey 
county. Plaintiff’s appraiser and the umpire so selected, after due notice, fixed 
plaintiff’s loss at $1,228.45. This action is on that award. 

[1] 1. The first argument for the defense is that the award was invalid, the 
basic proposition being that under the Minnesota standard fire policy, after a 
repudiation of liability by the insurer, the insured has no right to an appraisal. 
The controlling provisions (section 3512, G. S. 1923), divided for convenience of 
consideration, are as follows: 

“In case of loss, * * * and a failure of the parties to agree as to the amount 
of the loss, * * * the amount of such loss shall * * * be ascertained by two com- 
petent, disinterested and impartial appraisers, * * * the insured and this company 
each selecting one within fifteen days after a statement of such loss has been 
rendered, * * * and in case either party fail to select an appraiser within such 
time, the other appraiser and the umpire selected, as herein provided may act as 
a board of appraisers, and whatever award they shall find shall be as binding as 
though the two appraisers had been chosen; and the two so chosen shall first 
select a competent * * * umpire: Provided, that if after five days the two ap- 
praisers cannot agree on such an umpire, the presiding judge of the distfict court 
of the county wherein the loss occurs may appoint such an umpire upon application 
of either party. * * * Unless within fifteen days, after a statement of such loss 
has been rendered * * * either party, the assured or the company, shall have 
notified the other in writing that such party demands an appraisal, such right to 
an appraisal shall be waived.” 

This statute is the last expression of the legislative will and covers the whole 
subject of appraisal. It must therefore be taken as an implied repeal of section 
3519, G. S. 1923. The latter is an earlier statute covering in part the same subject- 
matter. We need not stop to examine its provisions or to inquire whether they are 
in conflict with section 3512, for in any event the latter must control. 

Plainly the statute expresses no intention to deny the insured the right to an 
appraisal, even when the insurer denies liability. In fact, the right of each party 
to demand one is’ recognized explicitly. Neither can it be said that the statute 
does not contemplate an appraisal, even though one of the parties fails to select 
an appraiser. The adoption of that conclusion would ignore this clear language: 

“In case either party fail to select an appraiser within such time, the other ap- 
praiser and the umpire selected, as herein provided may act as a board of appraisers, 
and whatever award they shall find shall be as binding as though the two ap- 
praisers had been chosen.” 

It is not permissible, in construing a statute, to ignore any portion of it or, 
unless the intention otherwise clearly appears, to say that any part of it is mean- 
ingless. The provision last quoted must be taken in connection with the rest of 
the paragraph. It means that, in case either party fails to select an appraiser, 
the other may have an umpire appointed in the manner provided in case two ap- 
praisers fail to agree upon one. The statute has been so amended since the decision 
in O’Rourke v. German Insurance Co. of Freeport, 96 Minn. 154, 104 N. W. 900, 
as to make inapplicable the comment there made that the statute “has no application 
to a case where a referee nominated by one of the parties refuses to act as such; 
for the court is only authorized to appoint a third referee.” Since that time and 
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by chapter 421, G. L. 1913, there has been put into the statute the provision for 
the selection of an umpire and an award, even though one party does not nominate 
an appraiser. 

[2] 2. There is nothing in the point that the construction thus adopted com- 
pels arbitration in such manner as to oust the courts of jurisdiction and thereby 
render the statute unconstitutional. The first consideration is that the obligation to 
arbitrate arises from explicit law as well as contract. Next, it is not a case where 
the parties have contracted that a right of action shall not be enforced in the 
courts. A general covenant to that effect would be void for its effect would be 
to oust the courts of jurisdiction. But the cases announcing that rule are self- 
distinguished from those involving “covenants providing for the adjustment of 
certain differences, * * * as preliminary to the right of recovery.” In such cases 
the parties, by the very contract which is the source of the right qualify the latter 
by subjecting it to the settlement of certain preliminary facts such as amounts or 
values by appraisal or arbitration. Gasser v. Sun Fire Office, 42 Minn. 315, 44 
N. W. 252. The rule in that respect has been stated thus: 


“If the parties agree that any issue that in future may arise as to a specific 
point, such as valuation, quality, damage, and the like, shall be determined by 
arbitration before suit shall be brought, such agreement, unlike a general sub- 
mission is not revocable by act of the parties.” 5 C. J. 56. 

See, also Powers Dry Goods Co. v. Imperial Fire Ins. Co., 48 Minn. 380, 51 
N. W. 123; Mosness v. German American Ins. Co., 50 Minn. 341, 52 N. W. 932; 
Hamberg v. St. Paul Fire & Marine Ins. Co., 68 Minn. 335, 71 N. W. 388. 

The point is patent but possibly should be emphasized notwithstanding, that this 
is a case where the appraisal is provided for by the contract itself. It is funda- 
mentally different from one where the submission is agreed upon after the issue 
arises. With respect to the former situation, it has never been— 


“unlawful for parties to agree to impose a condition precedent with respect to 
the mode of settling the amount of damage, or the time of paying it, or any matters 
of that kind that do not go to the root of the action. * * * There is no policy 
of the law * * * adverse to the settlement of controversies * * * by arbitration, 
and contracts to that effect are enforced so far as they can be consistently with 
the principles of law. Judicial tribunals are provided by the government to enable 
parties to enforce their rights when other means fail, but not to hinder them from 
adjusting their differences themselves, or by agents of their own selection.” Hood 
v. Hartshorn, 100 Mass. 117, 1 Am. Rep. 89. 


Any reasonable contractual provision to that end “is unquestionably valid ac- 
cording to the uniform current of authority in England and in this country.” 
Hamilton v. Liverpool & London & Globe Ins. Co., 136 U. S. 242, 10 S. Ct. 945, 34 
L. Ed. 419. In this connection it is interesting to note the experience in the courts 
of the New York arbitration statute. It has been construed and upheld in Matter 
of Berkovitz, 230 N. Y. 261, 130 N. E. 288; Red Cross Line v. Atlantic Fruit 
Co., 233 N. Y. 373, 135 N. E. 821; Id. 264 U. S. 109, 44 S. Ct. 274, 68 L. Ed. 582. 

The subject of “Arbitration agreements, their validity and binding force,” is 
exhaustively annotated in 47 L. R. A. (N. S.) 337. The statement is made at 
page 427 that: 


“In the United States an overwhelming majority of the courts have held that 
the absolute and unconditional denial by an insurance company of any liability 
* * * renders inoperative and nugatory the customary provisions for an arbitration.” 

That may be true, but it would not be so if all of the controlling statutes and 
contracts had contained the provisions of the present Minnesota standard policy 
concerning arbitration. No case has been cited, and we do not see how any could 
be, to the effect that the language in question can have any other purpose than 
to give to both parties the right to have the amount of the loss determined by 
arbitration and to the insured the right to have it settled in that way, even though 
the insurer denies liability. 

[3] 3. The facts of the case have given us more trouble than the law, for 
the record has led us to conclude that plaintiff’s loss has been grossly exaggerated. 
The fire was confined to a closet which seems to have contained an incredible amount 
of valuable clothing and other personal effects. But that issue is one of fact. 
There have been two trials and two verdicts for plaintiff. The learned trial judge 
was evidently of the opinion that it was time to end the litigation, and we cannot 
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see any abuse of discretion in his denial of the motion for a new trial. It is clearly 
not a case for judgment non obstante. 
Order affirmed. 


AUTOMOBILE INS. CO. OF HARTFORD, CONN., v. HICKS. (No. 26271.) 
(Supreme Court of Mississippi.) 
111 Southern Reporter 362. — e 
(Syllabus by the Court.) 
INSURANCE—INSURED HELD EQUITABLE OWNER, AS REQUIRED BY 

FIRE POLICY, WHERE PURCHSER OF TAX TITLE CONVEYED 

PROPERTY TO HIM AND WIFE ON REDEMPTION. 

Where purchaser of tax title, on payment of amount due by owner’s wife 
for him, conveyed property to owner and wife, wife simply acquired naked legal 
title to interest which she then held in trust for husband, who was sole and un- 
conditional owner of equitable and beneficial interest contemplated by fire policy 
providing insured must be sole and unconditional owner of property, precluding 
defense under policy on ground insured was not sole owner. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

Appeal from Circuit Court, Yazoo County; W. H. Potter, Judge. 

Action by John Hicks against the Automobile Insurance Company of Hartford, 
Conn. Judgment for plaintiff, and defendant appeals. Affirmed. 

Barbour & Henry, of Yazoo City, for appellant. 

D. R. Barnett and Ruth Campbell, both of Yazoo City, for appellee. 

Hoxtpen, P. J. The appellant, the insurance company, appeals from a judg- 


ment in favor of John Hicks on an insurance policy covering a dwelling and the 
furniture therein which was destroyed by fire. 


The insurance company makes the technical defense that the insured was not 
the sole and unconditional owner of the property, as provided in the policy, when it 
burned, but that his wife owned a one-half interest therein, and that, therefore, the 
policy is void as to the insurance of $1,500 upon the house, named in the policy. 

The insured, John Hicks, had carried the policy and paid the premiums thereon 
for some years before the property, which was his home, was destroyed by fire. 
He was a negro carpenter, working in and out of Yazoo City, and was away from 
home part of the time. It appears that John let his home be sold to the city for 
city taxes, and the city afterwards deeded it to Mr. Campbell for a sum to cover 
the amount of the taxes, and Mr. Campbell notified John to call on him and re- 
deem the property. John: was working out of town and had to see and collect from 
his employers enough money to pay off the amount due Mr. Campbell, who had 
paid the city about $19, the amount of the taxes, for which he received a deed to 
the property. 

After collecting enough money to pay Mr. Campbell, John, who was then 
working out of town, sent his wife, Malzina Hicks, with the money to Mr. Campbell 
to get his deed to the property. She took the money to Mr. Campbell and received 
a deed from him conveying the property to her and John. John never intended 
that the title of his property should be changed to his wife, and he had not sent 
the money to Mr. Campbell for that purpose. 

So we hold that when Malzina Hicks, the wife, paid the money to Mr. Camp- 
bell for her husband, John, and took a deed to a one-half interest to herself, she 
simply acquired a naked legal title to an interest, which she then held in trust for 
her husband, and John was the sole and unconditional owner of the equitable and 
beneficial interest in the property. That was the kind of title contemplated and 
intended by the insurance policy when it provided that the insured must be the sole 
and unconditional owner of the property; otherwise, the policy was to be void. 

The defense here invoked is highly technical and is too refined to weigh ap- 
preciably in the scales of justice. We think this case comes within the rule an- 
nounced in Phenix Insurance Co. v. T. B. Bowdre et al., 67 Miss. 620, 7 So. 596, 
19 Am. St. Rep. 326, and that the decision therein is sound and just, and we adhere 
to it in the case at bar, for to hold otherwise would be to cling to the shadow. 
and forsake the substance. 


The judgment of the lower court will be affirmed. 
Affirmed. 
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FIDELITY-PHENIX FIRE INS. CO. v. REDMOND. (No. 25155.) 
(Supreme Court of Mississippi, Division A. March 15, 1926. Suggestion of Error 
Overruled Feb. 21, 1927.) 

111 Southern Reporter 366. 

(Syllabus by the Court.) 

1. INSURANCE—CONDITION HELD WAIVED BY GENERAL AGENT IS- 
SUING POLICY WITH KNOWLEDGE OF USE OF GASOLINE ON 
PREMISES, AND AT A PREMIUM CORRESPONDING TO RISK 
THERFROM. 

Condition of policy prohibiting the keeping or use of gasoline on premises was 
waived by general agent of company issuing policy with knowledge of use of 
gasoline in a business conducted in the building, and at a premium in accordance 
with the risk from such use. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

2. INSURANCE—RIGHT FROM WAIVER OF GASOLINE CLAUSE BY 
AGENT, WITH KNOWLEDGE, ISSUING POLICY HELD NOT LOST 
BY NONWAIVER AGREEMENT, ON WHICH AMOUNT OF LOSS 
WAS SUBMITTED TO ARBITRATION. 

Nonwaiver agreement on which amount of loss was submitted to arbitrators, 
in view of its declared purpose to preserve the rights of all parties, did not destroy 
insured’s right from waiver of gasoline clause by company’s general agent issuing 
policy with knowledge of, and at rate corresponding to, risk from use of gasoline 
in business on premises. 

(For other cases, see Insurance, Dec. Dig. § 389[5].) 

3. INSURANCE—RISK HELD NOT SHOWN INCREASED TO KNOWL- 
EDGE OF INSURED BY HIS TENANT’S USE OF CHARCOAL BURN- 
ER AFTER HE HAD ORDERED IT OUT. 

Provision of policy against increase of hazard by means within insured’s control, 
or knowledge, was not shown violated, by presence of a charcoal burner in tenant’s 
possession, testimony being undisputed that insured had ordered it out, and that it 
was then removed, and that he never knew that it was thereafter in the building. 

(For other cases, see Insurance, Dec. Dig. § 665]3].) 

4. INSURANCE—ELECTRIC CEILING FANS AND ELECTRIC CHANDE- 
LIERS HELD, BY REASON OF NATURE OF THEIR ATTACHMENT, 
COVERED BY POLICY ON BUILDING. 

Electric ceiling fans and electric chandeliers, being so attached to the insured 
building that they could not be removed without damaging or defacing. it, were cov- 
ered by the policy. ; 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

5. INSURANCE—METAL SHED OVER SIDEWALK HELD EXCLUDED 
FROM POLICY ON BUILDING AS AN “AWNING.” 

A metal shed, attached to insured building, and extending over sidewalk, is 
within clause of policy excluding liability for loss to “awnings.” 

(For other cases, see Insurance, Dec. Dig. § 163[1].) 

On Suggestion of Error. 

6. INSURANCE—FORFEITURE FROM BREACH OF CONDITION OF 
POLICY HELD WAIVED BY ADJUSTER, WITH KNOWLEDGE NE- 
GOTIATING FOR ADJUSTMENT, WITHOUT SUGGESTING BREACH. 
Where insurer’s adjuster, with knowledge of breach of condition -of fire policy 

against presence of gasoline on the premises, without suggesting forfeiture, entered 

into long negotiations with insured for adjustment, encouraging him to submit 
estimates, which was done at considerable expense, there was a waiver of forfeiture. 

(For other cases, see Insurance, Dec. Dig. $ 397.) 


Appeal from Circuit Court, Hinds County; W. H. Potter, Judge. 

Action by S. D. Redmond against the Fidelity-Phenix Fire Insurance Company. 
Judgment for plaintiff for less than claimed, and defendant appeals, and plaintiff 
brings cross-appeal. Affirmed. 

Watkins, Watkins & Eager, of Jackson, for appellant. 

Floyd & Easterling; of Jackson, for appellee. 

Cook, J. The appellee instituted this suit in the circuit court of the First 
district of Hinds county against the appellant on a fire insurance policy. The policy 
issued by the appellant was one of three policies of’ equal amounts covering a brick 
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store located on Farish street in the city of Jackson, and the suit was to recover 
appellant’s proportionate share of the appraised loss caused by a fire in this build- 
ing, and upon the final hearing a peremptory instruction was granted in favor 
of the appellee for one-third of the appraised loss, less one-third of the loss on a 
shed or awning over the sidewalk. From the judgment entered in pursuance of 
this instruction an appeal was prosecuted by the insurance company, while a cross- 
appeal has been presented by the appellee from the judgment denying a recovery 
for one-third of the appraised value of the awning or shed. 

To the declaration the appellant pleaded the general issue, and also the provis- 
ions of the policy that it should be void if gasoline should be kept, used, or allowed 
on the insured premises, or if the hazard should be increased by any means within 
the control or knowledge of the insured, and gave notice that it would offer evidence 
to prove that the fire which damaged the building was caused directly by the presence 
of gasoline in the building, and also an increased hazard caused by a charcoal 
burner in the buliding. 

To the appellant’s pleas and notice the appellee replied that the hazard had not 
been increased with his knowledge or consent; that the gasoline which caused the 
fire was kept in a portion of the building which had been leased, and which was used 
by the lessee for the purpose of conducting! a pressing shop therein; that the general 
agent who wrote the policy had knowledge of the fact that this pressing shop was being 
conducted in the building, and that gasoline was being used in this shop; that the 
representative of the appellant company who undertook -o adjust the loss had 
knowledge of the fact that the fire was caused by the overturning of a small 
quantity of gasoline; that with knowledge of this fact, the adjuster actually ad- 
justed with the appellee the loss on the personal property in the building and contin- 
ued negotiations with regard to the loss on the building for about 15 days, requiring 
the appellee to incur large expense in furnishing several estimates of the loss and 
damage; that after these negotiations had continued for about 15 days, some disa- 
greement arose as to whether certain items were covered by the policy, and there- 
upon the adjuster required the appellee to sign a nonwaiver agreement so as to refer 
the whole matter to arbitration under the terms of the policy; that the appellant 
did not deny liability under the policy at any time from the date of the fire until 
after the arbitrators had made their final report; and that, by reason of the acts, 
conduct, and representations of its general agent and adjuster, the appellant had 
waived the alleged breaches of the contract of insurance. 

The policy sued on was written by Wharton & Roberts, general agents of the 
appellant company, and Mr. H. C. Roberts, one of these genera: agents, testified that 
his firm had carried insurance on this property prior to this policy; that he had ex- 
amined the building a number of times before this policy was issued; that he passed 
the building almost daily, and knew what it was used for;. that, when he issued this 
policy, he knew that a pressing club or shop was being operated in the building; 
that he fixed the rate for the insurance with knowledge of what the building was 
used for, and with a view of the risk involved; and that he knew as a matter of 
fact, and had always known, that all pressing clubs use a limited quantity of gasoline. 

There was also testimony showing that the fire was caused by the overturning 
in the pressing shop of a jug containing gasoline in some quantity less than a 
gallon. The testimony further showed without contradiction that on one occasion 
the appellee discovered that his lessee was using a charcoal burner in the building; 
that he ordered it removed at once, which was done; and that he never thereafter 
knew that this burner was returned to and used in the building. 

[1] The agent who issued this policy was a general agent of the appellant 
company, clothed with authority to make contracts of insurance and issue policies, 
and the company is bound by the knowledge of this agent of conditions existing 
in the building at the time the policy was issued. With full knowledge of the fact 
that gasoline was being used in the building, this agent fixed and applied the prem- 
ium rate in acordance with the risk involved, and, when he issued the policy under 
these circumstances, the condition of the policy prohibiting the use or deposit of 
gasoline was thereby waived. This has been the policy of this court in a long line 
of decisions, but no better statement of the rule may be found than that contained 
in the case of Rivara v. Queen’s Insurance Co., 62 Miss. 720, where the court said: 

“A condition in an insurance. policy prohibiting the use or deposit of certain 
articles may be waived, and is waived, if the agent taking the insurance knew at 
the time it was taken that the prohibited articles were used cr kept. or were to be 
used or kept, on the premises. Flanders on Fire Ins. 324. 
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“In such case the insurance company cannot claim that it had been wronged 
or deceived, and to permit it to issue a policy and take the benefits of the contract, 
knowing at the time that it is not bound thereby, and afterwards to avoid liability 
thereon, upon the ground that something existed or did not exist of which the com- 
pany or its agent was fully aware at the time the contract was made, would be 
repugnant to that sense of justice and morality which is and should be inculcated 
by law. Wood on Fire Ins. 279, 601, 843. 

“If the assured has been guilty of no fraud, the insurer ‘is estopped from setting 
up the breach of any condition of the policy, when it knew at the time the policy was 
issued that the condition was inconsistent with the facts, or the breach of any con- 
dition after the policy was issued, if it has induced the assured to believe that 
such breach was waived and has thereby misled him.” 

This doctrine has been announced in many other cases, among them being the 
cases of Mitchell v. Insurance Co., 18 So. 86, 72 Miss. 53, 48 Am. Rep. 535; Insurance 
Co. v. Gibson, 17 So. 13, 72 Miss. 58; Insurance Co. v. Farnsworth, 17 So. 445, 
72 Miss. 561; Insurance Co. v. Searles, 18 So. 544, 73 Miss. 62; Union & Nat. 
Ins. Co. v. Wylie, 70 So. 835, 110 Miss. 681; and Mitchell vy. A&tna Insurance Co., 
71 So. 382, 111 Miss. 253. 

[2] After the negotiations between appellant’s adjuster and the appellee had 
been in progress about 15 days, the appellee was required to sign a nonwaiver 
agreement before the controversy as to the amount of the loss would be submitted 
to arbitrators under the terms of the policy, and the appellant now contends that 
the signing of this nonwaiver agreement by the appellee waived any prior waiver 
on the part of the insurance company, and restored the right of the company to enforce 
the condition of the policy prohibiting the use of gasoline on the insured premises. 
The nonwaiver agreement provides, in part, that— 

“Any action taken by said parties of the second part in investigating the cause 
of fire or investigating and ascertaining the amount of loss and damage to the prop- 
erty of the party of the first part caused by fire alleged to have occurred on Ist 
December, 1923, shall not waive or invalidate any of the conditions of the policies 
of the parties of the second part, held by the party of the first part, and shall not 
waive or invalidate any rights whatever of either of the parties to this agreement.” 

It seems clear that the purpose of this provision was to preserve and maintain 
the rights of the parties as they existed at the time of the execution of the instru- 
ment. “It expressly provides that it shall not waive or invalidate any of the rights 
of either of the parties to the agreement. By reason of the waiver arising by virtue 
of the knowledge of the general agent of the conditions existing at the time of the 
issuance of the policy, a valuable right had long since accrued to the appellee, and the 
only effect of this agreement was to preserve the status of the parties as it existed 
at the time of the execution. If there could be any doubt that such was the effect 
of the provision of the agreement already quoted herein, it is removed by the further 
provision of the agreement which says: 

“The intent of this agreement is to preserve the rights of all parties hereto 
and provide for an investigation of the fire and the determination of the amount 
of the loss or damage, wihout regard to the liability of the parties of the second 
part.” 

[3] The appellant further contends that the presence of a charcoal burner in 
the building increased the hazard in violation of the provision of the policy that it 
shall be void and unenforceable, “if the hazard be increased by any means within 
the control or knowledge of the insured.” The testimony is positive and undisputed 
that the insured objected to the use of this burner by his tenant, and had ordered 
it removed from the building, and that he never thereafter had any knowledge 
of the fact that it was kept or used in the building, so we conclude that there is 
a total failure to show that the hazard was increased by any means within the control 
or knowledge of the insured. 

[4] The appellant further contends that no recovery should have been allowed 
for loss and damage to five electric ceiling fans and electric chandeliers and fixtures 
attached to the buliding, for the reason that they are personal property, and not a 
part of the building and are not covered by the policy. 

The testimony was to the effect that, when the building was constructed, special 
wiring was placed therein for these ceiling fans. This wiring went through the 
ceiling joists to openings through the ceiling, and these fans were securely attached 
to these wires, and also attached to the ceiling by spikes driven in the joists. The 
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lighting fixtures consisted of brass chandeliers securely attached to the ceiling, 
with the wires from these fixtures connected with the wiring of the building. 

There is much conflict in the authorities as to whether gas and electric light 
fixtures retain their quality of personal property when put into place in the buildings, 
and the cases are especially numerous, which hold that gas fixtures which are simply 
screwed onto projections of gas pipe from the walls, left for that purpose, and which 
can be detached by simply unscrewing the fixture, do not become a part of the 
realty, but this court does not seem to have previously passed upon the exact 
question. 

It has been said by the court that, while there are many well-defined rules 
applicable to the subject, yet what is or is not a fixture seems to depend on the 
particular facts and circumstances surrounding each particular case, and— 

“It will be found upon examination that, in determining the question whether 
a thing is a chattel or fixture, reference must be had to the nature of the thing 
itself; the position of the party placing it where found; the probable intention in 
putting it there, and the injury which would result from its removal; and we 
must also consider the object of the party in placing the article on the premises 
with reference to trade, agriculture, or ornament.” Richardson v. Borden, 42 Miss. 
71, 2 Am. Rep. 595. 

Again in the case of Weathersby v. Sleeper, 42 Miss. 732, the court said: 

“Whether an article is personal property or a fixture must be determined by 
taking into consideration its nature, mode of attachment, purpose for which used, 
and the relation of the party making the annexation, and other attending circumstances 
indicating the intention to make it a temporary attachment or a permanent accession 
to the realty. * * * In some instances the intention to make the article a fixture 
may clearly appear from the mode of the attachment alone, as where a removal 
cannot be made without serious injury, to the property by the act of severance. But 
where the attachment is but slight, and does not enter into the physical structure 
of the realty, this intention must be gathered from the nature of the article and the 
other attending circumstances.” 

In the case of Richardson v. Borden, supra, it was said that “the doctrine is well 
established that, as between the executor and heir, the vendor and vendee, mortgagor 
and mortgagee, the strict rule is applied in favor of the heir, vendee, and mortgagee, 
holding many articles to be fixtures, and as belonging to the freehold, which would 
not be so as between landlord and tenant. In one class of cases the rule of con- 
struction is rigorous and stringent, in the other it is relaxed and liberal,” and we think 
that upon reason and principle the same rigorous and stringent rule should apply 
in favor of the insured and against the insurer. The testimony in this case shows 
that these fixtures were so attached to the building that they could not be readily 
removed without damaging or defacing it, and we think that as between the insured 
and insurer they became a part of the realty and were covered by the policy. 

[5] The court below denied a recovery for the loss or damage to a metal shed 
or awning which was attached to the front of the building and extended over the 
sidewalk in front thereof, and from this action of the court a cross-appeal has been 
prosecuted. The policy of insurance contains the express provision that— 

“Unless liability is specifically assumed thereon, this company shall not be liable 
for loss to awnings,” etc. 

The proof shows that the shed or awning in controversy was composed of an 
iron frame securely attached to the building with iron bolts, and covered with glass 
protected by wire, and the cross-appellant earnestly contends that this shed or 
awning was so constructed and attached to! the building as to become a part of the 
realty, and was, therefore, covered by the policy. We think it must be readily 
conceded that this shed or awning was a fixture, but that is not controlling in the 
decision of the question presented. The policy contract expressly provides that there 
should be no liability for loss or damage ta awnings and the parties had the right 
to designate the particular property to be covered by the policy, and to contract 
that there should be no liability for loss or damage to any particular part of the 
insured premises. The controlling question presented is whether or not. the covering 
in front of this building can be classed as an awning. Webster’s New International 
Dictionary defines an awning as “a roof-like cover, usually of canvas, extended 
over or before any place as a shelter from the sun, rain, or wind.” 

This definition of an awning is broad enough to include the character of 
covering here involved, and, since it is expressly provided by the contract of insurance 
that there should be no liability for loss or damage to awnings, we think the court 
was correct in denying recovery for this' item. It is not difficult to conceive a 
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very good reason why an insurance company would decline to insure a roof-like 
cover or awning, which was coyered with glass, at the same rate as that fixed for 
the building. 

The judgment of the court below will therefore be affirmed on direct and cross 
appeal. 

Affirmed on direct and cross appeal. 

On Suggestion of Error. 

This cause was heretofore affirmed, and the appellant has filed a suggestion of 
error, challenging the correctness of the decision only upon the holding therein that 
the testimony of Mr. H. C. Roberts, a general agent of the appellant who issued the 
policy sued on, showed that at the time the policy was issued he had knowledge of 
the fact that a pressing club or shop was being operated in the building which was 
burned; that he fixed the rate for the insurance with knowledge of what the building 
was used for, and with a view of the risk involved; that he knew as a matter ot 
fact, and had always known, that all pressing clubs used a limited quantity of 
gasoline ; and that this knowledge on the part of the general agent who issued the 
policy constituted a waiver of the condition of the policy prohibiting the use or 
deposit of gasoline in the buliding. 

On direct examination this agent testified very positively to this knowledge 
of the facts above stated at the time he issued the policy; but our attention is now 
called to the fact that, on cross-examination, he modified this statement to the ex- 
tent of saying that his knowledge of. the existence of the pressing shop in the build- 
ing might have been acquired after the policy was issued, and that, as a matter of 
fact, he did not know whether the pressing shop was in the building at the time the 
policy was issued. The point is made that this testimony, when considered in 
connection with the testimony of other witnesses, that there was actually no pressing 
shop in the building when the policy was issued, shows that the general agent did 
not have, and could not have had, this knowledge when he issued the policy, as tes- 
tified to by him on his direct examination. 

[6] Conceding the correctness of this contention of the appellant, we are still 
of the opinion that the affrmance of this cause was correct on another ground, 
riot discussed in the former opinion, and that the suggestion of error must therefore 
be overruled. Conceiving at the time that the testimony of Mr. Roberts, the general 
agent who issued the policy, established a clear waiver of the provision in the 
policy against the use of gasoline in the building, we deemed it unnecessary to refer 
to or discuss the testimony as to the acts and knowledge of Mr. Miazza, an insurance 
adjuster, who was on the scene the second day after the fire, and who represented 
the appellant and all other companies participating in the loss in an effort to adjust 
with the appellee the amount of the loss and to secure a settlement thereof. 

This adjuster appeared on the scene on Monday morning after the Saturday 
night on which the fire occurred, and secured authority to represent all of the 
companies having policies covering the burned building. He at once began an in- 
vestigation of the fire, and also made an effort to adjust with the appellee the amount 
of the loss. These negotiations continued for a period of about two weeks, during 
which time the appellee was encouraged to submit several estimates of the amount 
of the loss, which was done at considerable expense to him, and the adjuster likewise 
employed a contractor to prepare an estimate of the loss. The negotiations and 
controversy between this adjuster and the appellee continued from the 3d day of 
December to the 17th of December, at which time the adjuster required the appellee 
to sign a nonwaiver agreement; the controversy between these parties being princi- 
pally, if not entirely, over whether the policies covered the loss of certain electric 
light fixtures and an awning attached to the building. 

At no time prior to the execution of this nonwaiver agreement did this adjuster 
notify or suggest ot the appellee that the insurer intended to rely upon a forfeiture 
created by a breach of the gasoline provision of the policy, or that liability for the 
loss would be denied on that or any other ground; but, on the contrary, he encouraged 
the insured to incur the expense and trouble of making proofs of loss and preparing 
estimates of the amount of the loss, and, if the proof shows that during that time 
this adjuster had notice or knowledge of the breach of this condition of the policy, 
his failure to notify the insured of the forfeiture will constitute a waiver thereot. 
Mississippi Home Insurance Co. v. Dobbins, 81 Miss. 623, 33 So. 506, and authorities 
there cited; Fore v. U. S. Fire Insurance Co., 129 Miss. 497, 92 So. 628; Mechanics’ 
& Traders’ Insurance Co. v. Smith, 79 Miss. 143, 30 So. 362; Whaley v. Guardian 
Fire Insurance Co., 124 S. C. 173, 117 S. E. 209; Gunter v. Philadelphia Life In- 
surance Co., 130 S. C. 1, 125 S. E. 2885. 
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Both the appellee and Mr. Roberts, the general agent of appellant, tesufied 
emphatically that they each discussed the cause of the fire with the adjuster on Monday 
after the fire, and specifically called his attention to the fact that it was caused by 
gasoline in the building. This adjuster denied these conversations, but admits that 
at that time he discussed the origin of the fire with the appellee, and that he then 
believed the fire was caused from the gasoline kept in the building. On the question 
of his knowledge of this fact, the testimony of this witness is very evasive; but 
a careful reading of his entire testimony, and a consideration of his admissions of 
facts tending to show such knowledge, as well as the numerous conflicts in his testi- 
mony, lead irresistibly to the conclusion that during the progress of these negotia- 
tions, and long prior to the execution of the nonwaiver agreement, he had knowledge 
of the cause and origin of the fire and the breach of the condition of the policy, 
and any other finding on this question of fact would not be warranted. 

The former opinion is therefore modified only in so far as it holds that the 
testimony showed, without conflict, that the general agent who issued the policy had 


knowledge of the existence of a presing shop and gasoline in the building at the time 
the policy was issued. 


Overruled. 


HOME INS. CO. v. NEWMAN. (No. 26301.) 
(Supreme Court of Mississippi, Division B. Feb. 28, 1927.) 
111 Southern Reporter 455. 
(Syllabus by the Court.) 
INSURANCE—ATTACHING A COPY OF INSURANCE POLICY SUED ON 

TO DECLARATION, OR SHOWING ITS LOSS OR DESTRUCTION, 

IS NECESSARY; IN ACTION ON INSURANCE POLICY, FILING 

COPY OF CERTIFICATE SHOWING EXISTENCE OF POLICY IS 

NOT SUFFICIENT COMPLIANCE WITH REQUIREMENT OF AT- 

TACHING COPY THEREOF TO DECLARATION (HEMINGWAY’S 

CODE, §§ 465, 517). 

Under section 734, Code of 1906 (section 517, Hemingway’s Code), in all actions 
founded upon writing, there shall be annexed to or filed with the declaration a 
copy of such writing; under this section it is necessary to attach a copy of an insur- 
ance policy sued on, or show its loss or destruction, and it is not sufficient to file a 
copy of a certificate showing the existence of the policy except to show that it is 
furnished as a mere memorandum and given as.a memorandum of information only, 
and confers no rights on the holders. 

(For other cases, see Insurance, Dec. Dig. § 631.) 


Appeal from Chancery Court, Bolivar County; Harvey McGehee, Chancellor. 
_ . Suit by Mrs. S. Newman against the Home Insurance Company. 
judgment overruling a demurrer to the complaint, defendant appeals. 
remanded, with leave to file an amended bill. 

R. L. McLaurin, of Vicksburg, for appellant. 

Cutrer & Smith, of Clarksdale, for appellee. 

Eruripce, J. The appellee was complainant in the court below, and the appellant 
was defendant there. The complainant filed a bill in the chancery court of Bolivar 
county, alleging that on or before the 21st day of August, 1924, she was the owner 
of a stock of merchandise situated in a building located in the town of Gunnison, 
Miss.; and that on the 2lst day of August, 1924, the defendant contracted with the 
complainant to insure the said stock of merchandise against all direct loss and damage 
by fire to the extent of the amount of $3,000 in consideration of $92.10, premium 
for said insurance, which payment was alleged to have been made to the defendant 
by the complainant. A copy of the alleged contract was attached to the bill of 
complaint as Exhibit A. 

It was also alleged that on the 6th day of January, 1925, the said stock of goods 
was destroyed by fire while situated in the house desdribed’ in the certificate of in- 
surance, and that the stock of goods at the time of the said fire exceeded the sum 
. ton ; and the complainant brought suit and demanded judgment for the amount 
0 ,000. 


_ The certificate made Exhibit A to the bill, in so far as deemed material to this 
decision, reads as follows: 


From a 
Reversed and 
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“Exhibit A. 
“Policy No. 1425. 
“Certificate of Insurance. 
“The Home Insurance Company of New York. 
“Amount $3,000. Rate 3.07. Premium $92.10. 


“This is to certify that the Home Insurance Company, in consideration of 
ninety-two 10/100 dollars premium has issued to Mrs. S. Newman, and legal 
representative, the above-described policy, to the extent of the actual cash value 
(ascertained with proper deductions for depreciation) of the property at the time 
of loss or damage, but not exceeding the amount which it would cost to repair 
or replace the same with material of like kind and quality within a reasonable time 
after such loss or damage, without allowance for any increased cost of repair or 
reconstruction by reason of any ordinance or law regulating the construction or 
repair and without compensation for loss resulting’ from interruption of business 
or manufacture, for the term of one year from the 21st day of August, 1924, at noon 
to the 21st day of August, 1925, at noon, against all direct loss and damage by fire 
and by removal from premises endangered by fire, except as herein provided, to an 
amount not exceeding three thousand dollars to the following described property 
while located and contained as described, or pro rata for five days at each proper 
place to which any of the property shall necessarily be removed for preservation 
from fire, but not elsewhere, to wit.” 

The certificate had attached to it a printed clause, usually attached to policies, 
showing the terms and conditions of the contract, and then had the following 
provision : 

“This is furnished simply as a memorandum of said policy as it stands at the 
date of issue hereof, and is given as a matter of information only, and confers no 
rights on the holders. Said original policy is subject to indorsement, alteration, 
transfer, assignment, and cancellation, without notice to the holder of this certificate.” 

This bill was demurred to on the following grounds: 

“First. There is no equity on the face of the bill. 

“Second. No cause of action is stated in the amended bill of complaint, either 
in law or in equity. 

“Third. The certificate of insurance sued on, Exhibit A, shows on its face 
that it is not a contract or promise to pay any indemnity to complainant under any 
circumstances. 

“Fourth. The certificate of insurance sued on, Exhibit A, shows on its face 
that it was never intended ‘to evidence the said insurance,’ and thereby evidences 
no right of action in favor of complainant against the defendant. 

“Fifth. A copy of the alleged contract of indemnity has not been filed with 
the amended bill of complaint as an exhibit thereto, as would be required by statute 
if sued on. 

“Sixth. Even if there was originally such contract of indemnity, as is referred 
ta in Exhibit A, the amended bill of complaint and exhibit, does not show that 
it was in force at the time of the fire which is said to have destroyed the subject 
of insurance.” 

The demurrer was overruled, and an appeal granted to settle the principles 
of the case. 

Section 734, Code 1906 (section 517, Hemingway’s Code), provides that in all 
actions founded upon writing “there shall be annexed to or filed with the declaration 
in every case founded * * * on any writing, a copy of such writing, with the names 
of subscribing witnesses, if any, shall be annexed to or filed with the declaration.” 
In Palmetto Fire Ins. Co. v. Allen, 141 Miss. 690, 105 So. 482, 769, it was held that 
the above section was applicable by virtue of section 687, Code of 1906 (section 465, 
Hemingway's Code), to a bill in chancery. By the express terms of the exhibit 
to the bill, above set out, it provided that this certificate is furnished simply as a 
memorandum of said policy as it stands at the date of issue, and is given as a matter 
of information only, and confers no rights on the holders. Said original policy 
is subject to indorsement, alteration, transfer, assignment, and cancellation, without 
notice to the holder of this certificate. The bill does not allege that there was no 
policy actually issued, nor that, if issued, it was lost or destroyed; but merely states 
that Exhibit A contained substantially the terms of the contract. If, as a matter 
of fact, no. policy had been issued, and if the bill had been drawn to show that the 
exhibit contained the terms of the real agreement, a different case would be before 
us. The statute requiring a copy of the writing sued upon to be filed as a part of 
a declaration is for a good purpose and it enables a defendant on inspection of the 
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pleading to determine whether the contract is a true and correct copy of' the contract 
made, and, if so, to set up any defense arising out of its terms that may be available. 
The defendant is entitled to be confronted, in the pleading, with the entire contract, 
and not merely its substance and effect. It is not always necessary for a contract 
to be in writing, but the certificate made an exhibit shows that a] contract was 
issued and that the certificate was merely a memorandum of information, and not 
the contract itself. We think the court was in error in not sustaining the demurrer 
upon the allegation of the bill before us. 

It is well settled that, when a bill is filed to enforce a contract made an exhibit 
to the bill, the terms of the contract control over the allegations to the bill. We 
cannot ignore the concluding clause of the exhibit, which expressly provides that 
it confers no rights on the holders, but that it is a mere memorandum showing how 
the policy stood on the date the certificate was given. The policy might be outstand- 
ing in the hands of some other person, or various other dispositions might have been 
made of the policy. "The memorandum of course, would give the complainant the 
information necessary to file his pleading. In the case of Palmetto Fire Insurance 
Company v. Allen, 141 Miss. 690, 105 So. 482, 769, it is shown the value of having 
such a certificate or memorandum’ of information in a case where the policy is 
lost or destroyed, or where a contract of insurance is agreed upon but not aé¢tually 
written out or delivered to the insured. 

The judgment of the lower court will therefore be reversed, and the cause 
remanded, with leave to file an amended bill within 30 days after mandate reaches the 
court below. 

Reversed and remanded, with leave to file an amended bill within 30 days after 
mandate reaches court below. 


STATE ex ret. HYDE, SUNERINTENDENT OF INSURANCE, v. WESTHUES, Circuit 
Jupce, Responpent. (No. 25250.) 
(Supreme Court of Missouri, in Banc. Dec. 30, 1926. Motion for Rehearing Denied 
Jan. 24, 1927.) 
290 Southwestern Reporter 443. 

4. INJUNCTION—ANNOUNCED INTENTION: OF SUPERINTENDENT OF 
INSURANCE TO MAKE VOID RATE REDUCTION HELD NOT 
GROUND FOR INJUNCTIVE RELIEF TO INSURANCE COMPANIES 
(REV. ST. 1919, §§ 6283, 6284, AS AMENDED BY LAWS 1923, P. 234; REV. 
ST. 1919, §§ 6270-6288). 

Announced intention of superintendent of insurance to make rate reduction, even 
if such reduction was void because of invalidity of Rev. St. 1919, §§ 6283, 6284, as 
amended by Laws 1923, p. 234, held not ground for injunctive relief to insurance com- 
panies, since only enforcement could create threatened or imminent injury, and Rev. 
St. 1919, §§ 6270-6288, does not provide for enforcement that would preclude adequate 
remedy at law, notwithstanding section 6287. 


(For other cases, see Injunction, Dec. Dig. § 11.) 


6. INSURANCE—SUPERINTENDENT OF INSURANCE CANNOT BIND 
HIMSELF NOT TO MAKE FURTHER REDUCTION IN RATE-PEND- 
ING SUIT TO DETERMINE VALIDITY OF PRIOR REDUCTION. 
Superintendent of insurance cannot, in stipulating that insurance companies might 

continue under old rates on giving refunding bond until validity of rate reduction was 

determined, bind himself not to make further reduction during pendency of suit to 
determine such validity. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


Original proceeding in prohibition by the State, on the relation of Ben C. Hyde, 
Superintendent of the Insurance Department of the State of Missouri, against Henry 
J. Westhues, Judge of the Circuit Court of Cole County. Writ awarded. 

John T. Barker and Floyd E. Jacobs, both of Kansas City, for relator. 

Bates, Hicks & Folonie, of Chicago, Ill., Hogsett & Boyle, of Kansas City, Leahy, 
Saunders & Walther, of St. Louis, Mo., and Cockrill & Armistead, of Little Rock, 
Ark., for respondent. 

RaGLanp, J. This case comes to the writer for an opinion on a second reassign- 
ment. It is an original proceeding in prohibition. The circuit court of Cole county, 
on July 19, 1923, in a suit then pending before it entitled Agricultural Insurance Com- 
pany et al., Plaintiffs, v. Ben C. Hyde, Superintendent of the Insurance Department 
of the State of Missouri, Defendant, granted a temporary injunction of the following 
tenor: 
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“It is by the court ordered that the defendant, Ben C. Hyde, superintendent of 
insurance of department of the state of Missouri, be, and he is hereby, restrained, until 
the further order of this court, from holding a hearing on July 26, 1923, or at any time 
thereafter, to consider a reduction by him in the rates of premium charged by the 
stock fire insurance companies in this state; and from making, or attempting to make, 
any order reducing the rates of premium charged by said companies in this state.” 

Thereafter, on November 9, 1923, the défendant in said suit (relator in this) 
promulgated the following order: 

“To Missouri Inspection Bureau, Waterworth & Terry, Managers, Pierce Build- 
ing, St. Louis, Missouri, and to All Stock Fire, Lightning, Hail, and Windstorm 
Insurance Companies Doing Business in the State of Missouri: 

.“Upon complaint filed with me that there should be a reduction in the rates 
charged by the stock fire insurance companies doing a fire, lightning, hail, and wind- 
storm insurance business in the state of Missouri, and upon full investigation and 
hearings and in full compliance with the laws of Missouri, it appears to me that the 
rates charged in this state by the stock fire insurance companies, for the five years 
next preceding such investigation, to wit, the years 1918 to 1922, inclusive, are pro- 
ducing a profit in excess of what is reasonable. 

“Accordingly, you and each of you are hereby notified that I have this day ordered 
a reduction of fifteen per cent. (15%) in rates now authorized by the Missouri In- 
spection Bureau and being collected by the aforesaid companies on fire, lightning, 
hail, and windstorm business written in the state of Missouri, which reduction in my 
judgment will leave said companies a reasonable profit after giving proper and 
reasonable consideration to the conflagration liability. both within and without the 
state. 

“The aforesaid reduction order shall take effect and be in operation on and 
after the 15th day of December, 1923, and shall be applied subject to the approval 
of the superintendent of insurance. If the companies do not within 30 days from this 
order of reduction submit a classification or classifications which meets ‘the approval 
of the superintendent of insurance, the superintendent will apply such reduction in 
such manner as appears to him to be just and equitable. 

“[Signed] Ben C. Hyde, Superintendent of Insurance of the State of Missouri.” 

Thereafter on November 16, 1923, at the instance of the plaintiffs in said 
cause, the defendant was cited to show cause why he should not be punished as for a 
contempt. After a hearing with respect thereto the court made a finding and entered 
judgment, which, so far as material here, was as follows: 

“The court further finds that the making by the defendant of his said order of 
November 9, 1923, was and is a direct, willful, intentional, and contemptuous viola- 
tion by the defendant of the aforesaid temporary restraining order and the aforesaid 
temporary injunction issued in this cause by this court, and that the act of said de- 
fendant in making, issuing, and promulgating said order of November 9, 1923, con- 
stitutes a contempt of said temporary restraining order and said temporary injunction, 
and a contempt of this court, and! that said act of the defendant in issuing said order 
of November 9, 1923, constitutes resistance willfully offered by him to the lawful 
orders of this court aforesaid, and directly tends to impair the respect due to the 
authority of this court. 

“Wherefore it is by the court considered, ordered, and adjudged that the said 
defendant is now guilty of contempt of this court in each and all of the respects 
aforesaid, and that the defendant, Ben C. Hyde, individually be and he is hereby fined 
in the sum of one hundred ($100.00) dollars, payable December 26, 1923, and 
in the further sum of one hundred $100.00) dollars payable on each day thereafter, 
until the defendant, Ben C. Hyde, shall, in writing, revoke and withdraw his afore- 
said order of* November 9, 1923, and shall file with the clerk of this court a copy 
of his order of revocation, duly verified by himself, and it is by the court further 
considered, ordered, and! adjudged that the state of Missouri have and recover of and 
from the said defendant, Ben C. Hyde, individually, the sum of one hundred 
($100.00) dollars on December 26, 1923, and the further sum of one hundred ($100.00) 
dollars on each day thereafter ‘until the defendant shall, in writing revoke and 
withdraw his aforesaid order of November 9, 1923, and shall file with the clerk of 
this court a copy of his order of revocation, duly verified by himself, and that 
execution issue against. the defendant Ben C. Hyde, individually, in accordance with 
this judgment.” 

This proceeding was instituted by relator to prohibit respondent, as judge of the 
Cole circuit court, from enforcing the aforesaid judgment. 
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For a statement of the facts pleaded in the petition in the suit of Agricultural 
Insurance Company v. Hyde, and the relief, based on those facts which the plaintiffs 
in that case sought, we adopt*that of respondent’s counsel, setting out in full, how- 
ever, the stipulation and court order therein referred to. The statement follows: 

That on January 5, 1922, the relator, Hyde, acting as superintendent of insurance, 
ordered a 15 per cent, reduction, effective February 15, 1922, in the rates of premiums 
charged by stock fire insurance companies, on fire, lightning, hail, and windstorm 
insurance in Missouri. 

“That on February 4, 1922, 149 stock fire insurance companies filed in the 
circuit court of Cole county their suit in equity to enjoin Mr. Hyde from carrying 
out the provisions of said order, and in such suit said court issued a temporary re- 
straining order restraining the superintendent accordingly. 

“That on February 14, 1922, the insurance companies and Mr. Hyde entered into 
a certain stipulation in said suit as follows: 

“* (1) The above-entitled cause is hereby dismissed, and the restraining order 
heretofore entered therein is hereby dissolved, and all liability under the bond given 
pursuant to the conditions of said restraining order is hereby satisfied and dis- 
charged, and the surety on said bond is hereby released. 

“*(2) It is further stipulated and agreed that the said superintendent of the 
insurance department, defendant herein, may not earlier than March 15, 1922, call 
a hearing to investigate the necessity for a reduction in rates charged by the stock 
fire insurance companies doing a fire, lightning, hail, and windstorm insurance busi- 
ness in this state; that at such hearing, if and when called, the stock fire insurance 
companies will appear by counsel and will produce such evidence as may be required 
by the insurance department, or they may see fit to present, bearing upon such ques- 
tion; that at such hearing the experience of said companies in the state of Missouri 
for the year 1921 shall be offered in evidence and considered by the superintendent 
of the insurance department together with such other evidence as may be offered 
in reaching his determination; that at the conclusion of such hearing the super- 
intendent of the insurance department will make findings of fact and announce his 
determination thereon, and that he shall, in writing, find all essential material, and 
meee matters of fact disclosed by the evidence; that he shall make the following 

ndings : 

“*(a) What was the profit of said stock fire insurance companies during the 
five years preceding said investigation, including the) year 1921? 

““*(b) What is a reasonable profit on the business written in this state? 

‘ vaate What per cent. of premiums received is allowed for the conflagration 
azard? 

“*(d) What is the basis upon which earnings in Missouri should be determined 
and ascertained? 

“*(e) What is the ratio of expenses incurred to premiums earned in this state 
during said period? 

“*(f) What is the ratio of losses incurred to premiums earned in this state 
during said period? 

“*(¢) What is the total amount of earned premiums during said period? 

(3) That if, based upon such findings of fact and the determination of the 
superintendent of the insurance department, an order reducing the rates charged 
by such stock companies on all fire, lightning, hail and windstorm insurance busi- 
ness written by them in the state of Missouri be made by said superintendent of the 
insurance department such order shall apply to all classes alike, and the said insurance 
companies, if dissatisfied with said order, will proceed to secure a review thereof 
by the trial de novo in the circuit court of Cole county, Mo. 

“*(4) That no injunction shall be applied for in said matter restraining the en- 
forcement of said order, but pending such review and until the final determination 
of said cause in whatever court it may be finally lodged the rates in force prior to 
the making of such order shall be collected by such insurance companies, and such 
insurance companies shall give bond, conditioned and in such amount as the court 
may direct, to refund to the assured any excess of premiums collected by them if 
such order of the superintendent of the insurance department be finally sustained by 
decree or judgment of a court of last resort. 

“*(5) That in such matter the question of the constitutionality of sections 6283 
and 6284, Revised Statutes of Missouri 1919, shall not be raised, nor shall the legality 
of the hearing above provided for be questioned.’ ; 

“That on May 31, 1922, a hearing was had before the superintendent of insur- 


“ae 





862 The Insurance Law Journal, Vol. 68 [May, 1927 


ance to investigate the necessity of a reduction in rates, and on October 9, 1922, the 
ao made an order reducing rates 10 per cent, to be effective November 15th, 
ollowing. ‘ 

“That on November 10, 1922, plaintiffs filed in said circuit court their suit in 
eguity entitled 7Ztna Insurance Company et al. v. Hyde (No. 4566), hereinafter re- 
ferred to as the AZtna Case, to review said reduction order of October 9th, and to 
have the same canceled and set aside by decree and judgment of said circuit court. 

“That on the same day, November 10, 1922, said circuit court made an order in 
the AEtna Case as follows: 

“‘And it appearing to the court that the plaintiffs and defendant have stipulated 
and agreed in writing that no injunction shall be applied for by plaintiffs restraining 
the enforcement of said rate reduction order, and that pending the review of said order 
and until the final determination of this suit, in whatever court it may be finally 
lodged, the rates of premium in force prior to the making of such order shall be 
collected ‘by plaintiffs, and that plaintiffs shall give bond, conditioned and in such 
amount as this court may direct, to refund to the assured any excess of premiums 
collected by them if such order should be finally sustained by a final decree of court; 
and it further appearing to the court that said stipulation and agreement is reason- 
able and just and is binding upon the parties hereto: 

“Now, therefore, it is by the court ordered that the plaintiffs be and they are 
hereby authorized, pending the review of said order and until the final determination 
of this suit, to collect the rates of premium in force prior to the making of said rate 
reduction order, provided plaintiffs shall within 5 days from this date give bond, 
with terms and security to be approved by this court, or the judge thereof, in vaca- 
tion, in the sum of $500,000, to the defendant herein, for the use and benefit of all 
persons, firms, and corporations to whom policies of fire, lightning, hail, and wind- 
storm insurance covering property in this state may be issued by plaintiffs, or any 
of them, on and after November 15, 1922, and prior to the entry of final decree in 
this cause, conditioned that, if said rate reduction order should be finally sustained by 
a final decree of court, then that each of the plaintiff insurance companies shall send 
notice by mail forthwith to each assured entitled to a refund of premium, as shown 
by its books, stating the amount of refund due, and shall refund, within 30 days 
after its receipt of written demand by the party entitled thereto, the difference be- 
tween the amount collected by such plaintiff as premium upon each policy of fire, 
lightning, hail, and windstorm insurance, issued by such plaintiff between November 
15, 1922, and the date of such final decree, covering property in this state, and the 
sum which such plaintiff would be entitled to collect as premium upon such policy 
according to the terms of said rate reduction order, demand for such refund to be 
made in writing either upon. an authorized agent in this state of the company from 
whom such refund is due, or upor the superintendent of the insurance department of 
this state, within 90 days after the sending of such notice. 

“*The court hereby reserves to itself the power, in the subsequent progress of 
this cause, to require of plaintiffs additional bond, if in the judgment of the court 
the circumstances so require, and to cancel the bond herein required and in lieu 
thereof require a bond in such reduced amount as to the court may seem proper. 

“‘And now come plaintiffs and present to the court their bond in the amount and 
with the conditions aforesaid, and said bond is now by the court approved, and said 
bond is now filed herein.’ 

“That thereafter, in due time, the superintendent of insurance filed his answer 
atid plaintiffs filed their reply in said A&tna Case, and the cause was, by agreement 
of the parties, referred to Hon. John I. Williamson, as referee, to hear the evidence 
and report to said circuit court his findings of fact and conclusions of law. 

“That thereafter, on June 4, 1923, the taking of testimony in the AZtna Case 
began before the referee. That the taking of testimony had not been concluded, but 
was still in progress and would not be concluded for several months. That the AZtna 
Case was therefore still pending and undetermined in said circuit court. 

“That thereafter, on July 9, 1923, while the hearing in the A2tna Case was actually 
in progress and testimony being heard therein, the superintendent of insurance issued 
a notice to the insurance companies doing business in Missouri, stating that he was 
of the opinion that the rates charged by the companies were excessive and that 
another reduction (this time of 15 per cent.) should be made pursuant to section 
6283 as amended (Laws of 1923, p. 234), and Te the insurance companies to 
appear before him at Jefferson City on July 26, 1923, and produce their records and 
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figures and to give oral testimony showing why the 15 per cent. reduction should 
not be made. 

“That, unless the superintendent of insurance were restrained by said circuit 
court, he would proceed to hold such hearing and to make an order reducing rates 
15 per cent. That this would work irreparable injury to the plaintiffs, in that they 
would be compelled to employ counsel to represent them in such hearing and to bring 
from distant states a great number of witnesses and many books and records, and 
to make proof before the superintendent of insurance at such hearing showing why 
such reduction should not be made. That they would suffer further irreparable 
damages in this, that they had at great cost and expense given bond in the A&tna Case 
in the sum of $500,000, conditioned as provided by the aforesaid stipulation and 
order of November 10, 1922, and that, if defendant should hold said hearing and 
order such reduction, the plaintiffs would be compelled during the pendency of any 
action to review such order, to deposit with the superintendent the difference in 
premiums, as provided by the amended Rating Act (Laws of Missouri 1923, p. 234), 
and that, therefore, plaintiffs would be required to deposit funds respecting which 
they had already at great cost given the $500,000 bond. That all expenses which 
would be suffered and imposed upon the insurance companies by the holding of such 
threatened hearing and the making of such 15 per cent. reduction order would be 
irrecoverable and wholly lost to plaintiffs, and would therefore result in irreparable 
injury and damages to them. 

“That plaintiffs would suffer further irreparable injury and damage, in that, if 
the superintendent made a 15 per cent. reduction order, as threatened, plaintiffs would 
be compelled to do business in Missouri at great loss, and would be compelled to either 
comply with the reduction order and write insurance at a loss, or cease writing 
insurance in Missouri entirely, in which latter case they would lose large sums of . 
money expended by them in the establishment of their agency plants and business, 
and that their business and good will in Missouri would in such case be wholly 
destroyed. ; 

“The plaintiffs in their petition prayed that the superintendent be enjoined from 
holding the threatened hearing and from making the threatened order reducing rates. 
The grounds upon which the relief was sought were four in number: (a) That the 
superintendent’s conduct in holding a hearing and in reducing rates would be in 
direct conflict with the stipulation which he had solemnly entered into with the in- 
surance companies on February 14, 1922; and (b) in conflict with the order of the 
circuit court of November 10th, in the Aftna Case above referred to; (c) that the 
amended statute of 1923 (section 6283 as amended, Laws of 1923, p. 234) is uncon- 
stitutional and void in several respects, for reasons in said petition more particularly 
set forth; and (d) that the superintendent in proceeding to hold a hearing and to 
further reduce rates was acting in bad faith.” 

I. [1, 2] Prohibition cannot be invoked to serve the purpose of an appeal or 
writ of error. It lies only where an inferior court is proceeding without jurisdiction, 
or in excess of its jurisdiction. The primary question for determination in this case 
is whether the circuit court was invested with jurisdiction to make the order for a 
violation of which it adjudged relator guilty of contempt. If the order was void 
because beyond the power of the court to make it, relator cannot be punished for 
Meg it. In re Letcher, 269 Mo. 140; Ex Parte Rowland, 104 U. S. 604, 26 L. 

d. 861. 

“Whether the circuit court was without jurisdiction altogether, or having juris- 
diction of the class of cases in which the injunction was sought it exceeded its juris- 
diction, is only ascertainable in this case by the averments in the bill filed in that 
court and the orders made thereon. The fact that said court was a court of general 
eauity jurisdiction and had the power to issue or direct writs of injunction to issue, 
will not of itself answer the contention made in this case. Courts of equity are not 
invested with power to enjoin in any and every case, but there must be some special 
circumstances bringing the case under some recognized head of equity jurisdiction 
before it will wield the powerful writ of an injunction.” State v. Wood, 155 Mo. 
425, 56 S. W. 474, 48 L. R. A. 596. 

The petition in the action out of which the contempt proceeding grew predicated 
plaintiff’s right to injunctive relief on the grounds: (1) That the statute under 
which the superintendent of insurance claimed authority to hold a hearing and make 
a rate reduction order is unconstitutional; (2) that the holding of such a hearing 
and the making of such an order would violate (a) the stipulation entered into be- 
tween the superintendent and the insurance companies on February 14, 1922, and (b) 
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the order of the circuit court made in the Etna Case November 10, 1923; and (3) 
that the superintendent, in proceeding to hold the hearing and to further reduce rates, 
was acting in bad faith. These will be considered in the order named in the suc- 
ceeding paragraphs: 

II. [3] The petition in the injunction proceeding alleged: : 

“That section 6283 of the aforesaid statute, enacted at the session of 1923 (Laws 
of Missouri 1923, p.. 234), which statute constitutes the sole and only authority under 
which the defendant is acting in issuing the aforesaid notice of July 9, 1923, and 
in proposing to hold said hearing on July 26, 1923, is unreasonable, arbitrary, con- 
fiscatory, unconstitutional, and void.” 

[4] It then alleged with great particularity, under 10 different heads, the respects 
in which it violates specific provisions of both the state and federal Constitutions. 
The unconstitutionality of the statute was unquestionably well pleaded. It must 
therefore be assumed for. the purposes of the present case that the statute is un- 
constitutional (State v. Hall, 297 Mo. 594, 250 S. W. 64), and, consequently that 
the rate reduction order made pursuant to its provisions was a nullity. But the 
announced intention of the superintendent of insurance to make a void rate reduc- 
tion order fell far short of entitling the insurance companies to injunctive relief. 
State v. Wood, supra. It must have been made to appear that injury was threatened 
or imminent or was in all probability about to be inflicted. 1 High on Injunction, 
§ 22. Now a void rate reduction order is of itself entirely harmless. Only the en- 
forcement or compulsory observance of such an order can produce injury. 

Under article 8, c. 50, R. S. 1919, of which section 6283 is a part, the making 
of insurance rates is left with the insurance companies or the actuarial bureaus of 
which they are members. The superintendent of insurance is given no authority 
to prescribe or regulate rates. The only power which the statute purports to confer 
upon him is to veto the raising of rates or to order a reduction of rates, “if upon 
* * * investigation, it appears that the rates charged * * * are producing a 
profit in excess of what is reasonable.” With respect to such a reduction order the 
statute contains no ‘specific provisions for its enforcement. The insurance com- 
panies are not commanded to make their public rating records conform to it; they 
are not, in terms at least, prohibited from thereafter charging rates in excess of 
those fixed by the order. Nor is there any express provision making it unlawful to 
charge and collect the rates as they stood prior to the making of the order. If it 
can be held that the charging of greater rates than those fixed by the reduction 
order made by the superintendent of insurance is by intendment of the statute un- 
lawful or in violation of its provisions, then an insurance company so offending might 
be subject to prosecution for a misdemeanor, or its license might in the discretion 
of the superintendent of insurance be revoked. Section 6287, R. S. 1919. But if a 
failure to conform its rates to a void reduction order were made the basis of a crim- 
inal prosecution, the company would have an adequate remedy at law; if because 
of such failure the superintendent of insurance threatened or attempted to revoke 
its license to do business, an injunction would lie. But the making of such an order, 
without more, does not constitute, directly or indirectly, a trespass upon the property 
rights of the insurance companies, nor does it effect an invasion of their rights in 
any respect. It cannot therefore be a ground for injunctive relief. 

III. [5, 6] (a) The stipulation of February 14, 1922, shows conclusively that . 
the parties thereto had in contemplation the making of a new rate reduction order 
by the superintendent of insurance and the institution by the insurance companies 
of a new suit in the circuit court to review such order when made. After providing 
for the final disposition of the cause in which it was filed, the stipulation dealt solely 
with the new order and the new court proceeding! to review it which the parties then 
had in mind. The agreement conferred no new powers on the superintendent of in- 
surance with respect to making a rate reduction order; it gave the insurance com- 
panies no additional right in respect to having such an order reviewed in a court of 
competent jurisdiction. The essence of the agreement was clearly this: The insur- 
ance companies waived their right to question the constitutionality of section 6283, 
as it then stood, and the superintendent of insurance consented that the companies 
might. continue, pending the new suit, to charge and collect the rates as they were 
at the time of the making of the reduction order, upon giving refunding bond 
Section 6284. then provided: 

“During the pendency of such action or review each insurance company or other 
insurer. shall not charge any rate or premium: in excess of that fixed by the super- 
intendent of .insurance.” 
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On October 9, 1922, the new reduction order ‘(of 10 per cent.) was made by the 
superintendent of insurance, and on November 10, 1922, the insurance companies 
instituted a suit in the Cole county circuit court to set it aside. This order and this 
suit were evidently the ones which the parties to’ the stipulation had in contempla- 
tion on February 14, 1922, and the ones with reference to which they stipulated, for 
at the very inception of the suit the court, with the consent of the parties, entered 
an order (heretofore set out) embodying what we have termed the essence of the 
agreement. In the subsequent conduct of that proceeding the terms of the stipula- 
tion have, so far as appears, been observed in good faith on both sides. 

The 10 per cent. reduction order of October 9, 1922, was never revoked by the 
superintendent of insurance; it was not suspended or superseded by the institution of 
the suit to cancel and set it aside. Notwithstanding the pendency of such action, it 
was in full force and effect on November 9, 1923, when the 15 per cent. reduction 
order was made. The latter order read: 

“I have this day ordered a reduction of 15 per cent. in rates now authorized by 
the Missouri inspection bureau and being collected by the aforesaid (insurance) 
companies.” 

It did not in terms displace the order of October 9, 1922; in legal contemplation 
it did not do so. It effected, if anything, another and further reduction—to the 
extent of 5 per cent.—in the rates. It was, therefore, a distinct and independent 
order, having no relation to or bearing upon the order then under review in the 
7Etna Case. ‘ 

The stipulation of February 14, 1922, does not in terms provide that the super- 
intendent of insurance, after having made one reduction order shall not thereafter, 
or during the pendency of the action to review the one made, make another having 
for its purpose a further reduction of rates. Nor can such a provision, in our 
opinion be read into it under the most liberal rules of construction. But if so, it is 
void. The superintendent of insurance cannot so bind himself. The conditions 
prescribed by the statute are alone determinative of his duty and authority 
in the premises. This proposition is so evident that the citation of authority is deemed 
unnecessary. 

[7] (b) The subject of the action in the Aitna Case was the rate reduction order 
of October 9, 1922; specifically, the power of the superintendent of insurance to cut 
10 per cent. off of the rates then being charged and collected by the insurance com- 
panies. This 10 per cent. was the res in controversy and with respect to that the 
court made the order, permitting the companies to collect and retain it pending the 
action, upon giving a refunding bond. Of course, the remaining 90 per ‘cent. of the 
rates was not involved in the litigation, and it was upon this 90 per cent. that the 
superintendent’s second reduction order operated. That order, therefore, did not, 
and could not, violate or conflict in any respect with the court’s order with reference 
to the 10 per cent. 

Respondent’s counsel (the attorneys for the insurance companies) say that the 
obvious purpose of the court in making the order in the AZtna Case “was to fix by 
judicial order the status of insurance rates in, Missouri, and to provide that that 
status should remain unchanged until the final determination of that case.” <A valid 
court order of the character of the one under consideration could be made only with 
the consent of the parties. The one in question shows on its face that it rests upon 
the stipulation of February 14, 1922. That agreement, as we have endeavored to 
show, did not attempt to fix “the status of insurance rates”; it dealt solely with the 
conduct of the parties and the procedure to be observed in a specific court proceeding. 
But if it was the intention of the parties to the stipulation to thereby tie the hands 
of the superintendent of insurance so that he could not in any event order a further 
reduction of rates, during the pendency of the then contemplated suit (the A&tna 
Case has already been pending in the courts four years and is still undisposed of), 
then the agreement in that respect was void, and a court order based on it is to that 
extent likewise void. F os 

IV. [8] We come now to consider the last ground on which the petition for the 
injunction predicated a right for that relief, namely, the bad faith of the super- 
intendent of insurance in making the second reduction order. The allegations of 
the bill relating directly thereto were as follows: 

“Plaintiffs further state that the defendant has been in attendance at many 
hearings held before the honorable referee heretofore appointed by this honorable 
court to review the action of the said defendant in his order of October 9, 1922; 
that the defendant knows that the expert accountants, rating men, and other 
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agencies of the plaintiffs have been in attendance at the hearings held before the 
said referee, and that by their absence they have thus disorganized the various de- 
partments of the business of plaintiffs, and in order to further disorganize their 
business and to embarrass, harass, and annoy the plaintiffs, the defendant has given 
the said notice of a further hearing to be held as aforesaid.” 

Neither the facts alleged in the portion of the bill which we have just quoted 
nor those alleged in the bill as a whole warrant the conclusion that the superintend- 
ent of insurance gave the second notice for a hearing with a view to making a 
further reduction in rates “in order to * * * embarrass, harass, and annoy the 
plaintiffs.” In 1923, section 6283, pursuant to which the reduction order under re- 
view in the Aftna Case was made, was amended by the incorporation therein of a 
provision that in determining the question of rates and profits the superintendent of 
insurance should take into consideration “the acquisition cost and administration 
expenses of such companies, and all earnings of such companies, including invest- 
ment profits,” and should also consider “whether or not the underwriting activities 
of such companies are conducted ‘on a reasonably economical basis.” Laws 1923, pp. 
234, 235. Upon the going into effect of this amendatory statute, making investment 
profits and economical conduct of business factors in determining what rates would 
yield a reasonable profit, the superintendent of insurance could well have reached the 
conclusion that a further reduction in rates was probably necessary. And having 
reached that conclusion he would have been derelict in the, performance of his statu- 
tory duty if he had not given notice of a hearing for a determination of that matter. 
This notwithstanding that the insurance companies would be put to trouble and 
expense thereby. 

[9] At the risk of having it regarded as a pure gratuity on our part by the able 
counsel who have conducted the litigation of which this proceeding is a part, we 
venture this suggestion: A suit brought in the Cole county circuit court to review 
the second reduction order, involving in part, as it would have, the same inquiries as 
to fact, and covering in part the same period of time, as the A=tna Case, could have 
been consolidated with that case, or at least evidence in the two cases could have 
been heard at the same sittings of the court or referee. The fact that constitutional 
questions might have inhered in, the second that were not in the first would not have 
been an insuperable objection to such a consolidation, or joint hearing. 

In view of the foregoing, we conclude that the petition under review did not 
“state a case belonging to a class in which courts of equity are authorized to grant 
injunctive relief.” State v. Wood, supra, loc. cit. 445, 56 S. W. 476. The restraining 
order based upon it was therefore void. It follows as a further corollary that the 
circuit court was without authority to punish relator for violating it. Our provisional 
rule heretofore issued is made absolute, and a writ in conformity therewith is 
awarded. 

All concur, except Graves, J., absent. 


IUCHS v. CONNECTICUT FIRE INS. CO. OF HARTFORD. (No. 15839.) 
(Kansas City Court of Appeals. Missouri. Jan. 3, 1927. Rehearing 
Denied Jan. 24, 1927.) 

290 Southwestern Reporter 456. 

1. INSURANCE—PROVISION THAT FIRE POLICY COVERED GOODS 
OF INSURED’S FAMILY WILL BE IGNORED TO PREVENT FOR- 
FEITURE, WHERE THERE WAS INCONSISTENT PROVISION, 

Fire policy, providing that it insured goods of insured and his family, and that 
it would be void if he took other insurance on same property, held not invalid be- 
cause other insurance was taken on his wife’s goods in her name, in view of incon- 
sistent provision requiring him to have unconditional and sole ownership of goods 
insured; provision for coverage of property of insured’s family being ignored, since 
otherwise it would tend to defeat indemnity.’ 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

2. INSURANCE—AMBIGUOUS POLICY WILL BE CONSTRUED FAVORA- 
BLY TO INSURED. : 

If language of policy is ambiguous and susceptible of more than one construction, 
it should be construed strictly against insurer who prepared it and liberally in favor 
of insured. 

(For other cases, see Insurance, Dec. Dig. 146[3].) 
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3. INSURANCE—INSURANCE ON WIFE’S GOODS, TAKEN IN HER 
NAME, DOES NOT VIOLATE HUSBAND’S POLICY PROHIBITING 
“INSURED” TO TAKE OTHER INSURANCE. 

Fire policy, purporting to insure all property in house, and providing that it 
would be void “if the insured” took other insurance, is not invalid because insurance 
on wife’s goods was taken in her name; latter policy’ not being within such pro- 
vision, notwithstanding rule that husband and wife each have insurable interest in 
all household furniture. 


(For other cases, see Insurance, Dec. Dig. § 336[3].) 


4. INSURANCE—“DOUBLE INSURANCE” EXISTS WHEN SEVERAL 
ae SEPARATELY INSURE SAME INTEREST OF SAME 
R ' 
“Double insurance” exists when same person is insured by several insurers sepa- 
rately in respect to same subject-matter and same interest. 
(For other cases, see Insurance, Dec. Dig. §336[3].) 


Appeal from Circuit Court, Pettis County; Dimmitt Hoffman, Judge. 

Action by B. B. Iuchs against the Connecticut Fire Insurance Company of Hart- 
ford. Judgment for plaintiff, and defendant appeals. Affirmed. 

Montgomery, Rucker & Hayes, of Sedalia, for Appellant. 

Mark A. McGruder and H. K. Bente, both of Sedalia, for respondent. 

Buianp, J. This is a suit upon a fire insurance policy in the sum of $1,000. 
There was a verdict and judgment in favor of plaintiff in the full amount of the 
policy, and defendant has appealed. 

The facts show that, on May 22, 1925, plaintiff and his wife were living alone 
on a farm about seven miles south of Sedalia, and on that day he made application 
for the policy sued on. The policy is dated May 26, 1925, and purports to insure 
for a period of three years from May 22, 1925, household and kitchen furniture and 
the like, situated in the house and summer kitchen where plaintiff and his wife re- 
sided. One clause of the policy purported to insure such property “belonging to the 
assured or to members of assured’s family”; another clause provided that, “if the in- 
terest of the assnured be other than unconditional and sole .ownership,” the policy 
should be void. Aside from the household and kitchen furniture and the like, 
owned by plaintiff in the house and summer kitchen, described in the policy as 
containing the subject of the insurance, there was in the house similar goods be- 
longing to plaintiff's wife, which had been accumulated by her and a former 
husband, and which at the times mentioned herein were her sole property. After 
plaintiff took out the policy in suit, his wife requested that he obtain for her 
fire insurance upon her goods, and plaintiff applied to the Farmers’ Mutual Fire 
Insurance Company for a policy of such insurance in the sum of $500, which 
was issued-by that company on July 31, 1925, to plaintiff’s wife. At the time plain- 
tiff applied for insurance with defendant, he did not state to it that he owned 
certain articles of furniture located at the address given in the policy, nor did 
he file a schedule of articles on which he desired insurance, but the policy pur- 
ported to insure:all of the goods in the house and summer kitchen. On September 
3, 1925, the property covered by both policies of insurance was destroyed by fire. 

[1] The defense to this suit is based upon the claim of double insurance, 
defendant pleading a violation of the provision of plaintiff’s policy providing: 

“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property covered 
in whole or in part by this policy.” 

Defendant insists that the demurrer to the evidence should have been sustained, 
for the reason that both policies insured all of the household and kitchen furniture, 
etc., located in the house in question, and that this constituted double insurance. 
While in one part of the policy sued upon it is provided that the insurance should 
cover not only plaintiff’s goods but those of members of his family, in another 
part it provides that it shall be void “if the interest of the assured be other than 
unconditional and sole ownership.” These two provisions of the policy are wholly 
inconsistent with each other. 

[2] It is well settled that: s 

“Tf the language of the policy is ambiguous and susceptible of more than 
one construction, it should be construed strictly against the insurer who prepared 
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it and literally in favor of insured.” 26 C. J. p. 72; Wilson v. Ins. Co. (Mo. App.) 
240 S. W. 484. 

And this rule has been applied with particular force in order to prevent a 
forfeiture of the policy, 26 C. J. 74. 

“In accord with these principles, it is recognized as the settled doctrine that 
a policy of insurance must be liberally construed in favor of the insured, so as 
not to defeat without necessity, his claim to the indemnity, which, in making 
the insurance, it was his object to secure; and, when the words are without 
evidence susceptible of two interpretations, that which will sustain his claim and 
cover the loss must in preference be adopted.” Cooley’s Briefs on the Law of 
Insurance, p. 636. 

See, also, North River Ins. Co. v. Dyche, 163 Ky. 271, 173 S. W. 784, 785. 

In the latter case there were two inconsistent provisions similar to the ones 
in the case at bar, and the court, in order to sustain a recovery on the policy, 
gave effect to that clause which provided that the insurance should cover, not 
only the property of the insured, but that of members of her family. If it were 
necessary, in order to uphold the policy in the case at bar to give effect to a 
similar provision in the policy, sued upon, we would do so. In this case the situation 
is the reverse. There being an ambiguity in the terms of the policy, we should 
give no effect to that part of it which purports to insure members of plaintiff's 
family, if to do so would tend to defeat the indemnity. 

{3] However, we understand it to be contended by defendant that, aside from 
these two inconsistent provisions of the policy, it purports to insure all of the 
property in the house. Assuming this to be true, it will be noted that the clause 
iu the policy in suit, upon which defendant relies, provides that the policy should 
“be void if the insured * * * shall hereafter make or procure any other contract 
of insurance, whether valid or not,’ etc. Construing this language most favorably 
toward the plaintiff (the insured) it undoubtedly means that, if another policy had 
been or should be taken out by the insured in his favor, the policy should be void, 
or possibly, if a policy should be or had been taken out in favor of the insured 
with his knowledge and acquiescence, the policy should be void. While plaintiff, 
who was the insured: in the policy sued upon, applied and secured insurance in 
the Farmers’ Mutual Fire Insurance Company for his wife, he was merely acting 
for the latter as her agent in the matter and there is nothing in the evidence 
suggesting that he was taking out this insurance in favor of himself. As far as 
the policy issued to plaintiff’s wife is concerned, it does not purport to insure 
any one but Mrs. Iuchs. There is no question but that he could not have sued 
upon the policy taken out in the name of his wife nor has he attempted to collect 
anything under his wife’s policy. Plaintiff’s evidence shows that he was con- 
tending that the policy sued on insured his property alone and that the policy in 
the Farmers’ Mutual Fire Insurance Company insured only his wife’s property. 

[4] It has been held that husband and wife have each an insurable interest in 
all of the household furniture necessarily and actually in use, regardless of whose 
moneys paid for it or by what means it was obtained. Stehr v. Ry. Co., 77 Neb. 
641, 110 N. W. 701, 124 Am. St. Rep. 872. Assuming that plaintiff’s wife had 
an insurable interest in her husband’s property, her policy was in no sense for his 
benefit, although his property was insured under it for her benefit. It is not 
suggested that there was any fraud or mistake or any misdescription of the person 
sought to be insured in the Farmers’ Mutual Fire Insurance Company. That com- 
pany owed nothing to plaintiff under its policy, and he could not have recovered 
upon it; therefore it was not a policy taken out by “insured” within the meaning 
ot the policy. Two policies of insurance on the same subject-matter are not pro- 
hibited by the policy sued upon, but merely such insurance in plaintiff’s favor, taken 
out by him or perhaps by another for his benefit and with his knowledge and 
acquiescence. ; 

“As a general proposition, it may be said that double insurance exists when 
the same person is insured by several insurers separately in respect to the same 
subject-matter and the same interest.” 2 Cooley’s Briefs on the Law of Insurance, 
. 1843. 

, “In order that a policy shall constitute double insurance as to a prior 
policy, it must be on the same interest covered by the prior policy.” 2 Codley’s 
Briefs on the Law of. Insurance, p. 1848. 

We think that, even though it be conceded that the policy in the Farmers’ 

Mutual Fire Insurance Company purported to insure all of the property in the 
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dwelling house, the taking out of this policy by plaintiff's wife through his agency 
was not a violation of the terms of the policy sued upon. The demurrer to the 
evidence was therefore properly overruled. 

There are some other points made by defendant, but, as the defense in this 
case wholly fails and the verdict was undoubtedly for the right party, it is un- 
necessary for us to discuss the other points made. 

The judgment is affirmed. 

ARNOLD, J., concurs. 

TRIMBLE, P. J., absent. 


SARGENT v. CANTERBURY MUT. FIRE INS. CO. 
(Supreme Court of New Hampshire. Merrimack. Jan. 5, 1927.) 
136 Atlantic Reporter 124. 


3. INSURANCE—FAILURE OF INSURER TO PROTEST -AGAINST IN- 
SURED’S TAKING OUT OTHER FIRE INSURANCE, IN VIOLATION 
OF POLICY, WAS NOT WAIVER OF FORFEITURE PROVISION. 
Where insured attempted to get more fire insurance from insurer and upon 

refusal told insurer that he would get insurance elsewhere, insurer’s failure to protest 

against his securing other insurance, in violation of policy providing for forfeiture 
in that event, did not constitute waiver on insurer’s part, since silence did not amount 
to misrepresentation. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


5. INSURANCE—WHERE INSURANCE POLICY PROVIDED THAT NO 
OTHER INSURANCE SHOULD BE TAKEN OUT, AND INSURED 
TOOK OUT OTHER INSURANCE, BOTH POLICIES WERE IN FORCE 
INSURANCE, WAS NOT EVIDENCE OF WAIVER OF FORFEITURE 
PROVISION. 

Where fire insurance policy provided that policy would be forfeited in case other 
insurance was taken out, and insured took out other insurance, both policies. were 
in force until fire and forfeiture clause only operated when there was other insurance 
at time of fire, as affecting insurer’s waiver of forfeiture provision. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


6. INSURANCE—RETENTION BY INSURER OF DEPOSIT NOTE, AFTER 
INSURED TOLD INSURER HE INTENDED TO SECURE MORE FIRE 
ae WAS NOT EVIDENCE OF WAIVER OF FORFEITURE 
Retention of deposit note, paid when mutual fire insurance policy was issued, 

after insured informed insurer he intended to take out more insurance, in violation 

of policy, was not evidence to be considered, with insurer’s silence, of waiver of 
forfeiture clause, since there was contingent liability on part of insured from time 
policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


7. INSURANCE—INSURER HELD NOT ESTOPPED TO CLAIM FOR- 
FEITURE CLAUSE AS DEFENSE, WHERE INSURED HAD TAKEN 
OUT OTHER INSURANCE IN VIOLATION OF POLICY. 

Facts held nat to show estoppell on part of insurer to set up forfeiture clause as 
defense in action on fire insurance policy, where insured had informed insurer that 
he would take out other insurance and did so in violation of policy, and insurer failed 
to protest against his doing so. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 


Transferred from Superior Court, Merrimack County; Branch, Judge. 

Assumpsit upon a fire insurance policy by Walter H. Sargent against the Can- 
terbury Mutual Fire Insurance Company. Verdict for defendant in trial by court. 
Transferred on exception to ruling. Exception overruled. 

The plaintiff, having his property insured by the defendant, sought from its 
secretary an increase in the amount of the policy. His request being denied, he said: 

“T will go into another company and get insured.” 

Later he applied to one of the defendant’s directors for the increase, and, on 
rejection of the application, he made a similar statement about obtaining insurance 
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elsewhere. No objection was made on either occasion to his going to another 
company. 

The policy contained a clause for its forfeiture if there should be other insur- 
ance at the time of any loss without the defendant’s written assent. When the policy 
was issued, and also when the increase in its amount was sought, nothing was said 
about this forfeiture clause. 

On the issuance of the policy the plaintiff signed a deposit note for $20, payable 
to the defendant as might be required under its by-laws. This note the defendant 
has retained. 

The plaintiff insured the property in another company, and, while the policy 
of that company was in force, the property burned. Until the fire, the defendant had 
no notice that such other insurance had, in fact, been taken out. 

The plaintiff excepted to a ruling that 4 finding of waiver of the forfeiture 
clause or of estoppel against claiming it as a defense could not be made. 

Transferred by Branch, C. J. 

Nathaniel E. Martin and Alfred W. Levensaler, both of Concord, for plaintiff. 

Robert W. Upton, of Concord, for defendant. 

ALLEN, J. [1, 2] “The fact of a waiver, like other facts, must be found from 
some evidence.” Maynard v. United States Health & Accident Ins. Co., 76 N. H. 
275, 277, 81 A. 1077. Silence, when there is no duty to speak, is no evidence of a 
waiver. Kilgore v. Loyal Protective Ass’n, 78 N. H. 498, 500, 102 A. 344. In the 
absence of misrepresentation, the insured is presumed to know the provisions, terms, 
and conditions of his policy. Lauze v. New York Life Ins. Co., 74 N. H. 334, 338, 
68 A. 31, and cases cited. 

[3, 4] Silence being a right unless the circumstances are such that it amounts to 
misrepresentation, the defendant’s exercise of the right was no relinquishment of the 
right of forfeiture. There was no duty to tell the plaintiff that ‘the policy contained 
the forfeiture clause or that if he obtained insurance elsewhere, the clause would be 
invoked. The plaintiff had no right to information of the clause other than the 
policy gave him, or to be informed what the defendant would or might do in taking 
advantage of the clause in the event of other insurance. The plaintiff was entitled 
to do as he saw fit about obtaining other insurance, and failure to protest against 
the exercise of his right or to explain the consequences of such exercise constitutes 
no evidence that such consequences would not follow, but would be foregone. It is 
not a fair and reasonable inference that the defendant’s silence at the time amounted 
to a statement that the forfeiture clause would be disregarded in the event of other 
insurance. All that could have been said to the plaintiff was either that the de- 
fendant would or would not or might or might not avail itself of its rights, and say- 
ing nothing was no statement of what course it would or might take. “A waiver 
by either words or conduct does not extend beyond their fair meaning” (Daley v. 
Metropolitan Ins. Co., 81 N. H. 502, 504, 128 A. 531), and there being here no 
y wea and no conduct save of rightful silence, no loss of rights can therefrom be 
ound. 

[5] Nor does the plaintiff’s treatment of the situation as charging the defendant 
with notice of other insurance as already obtained make any difference. What the 
defendant was told was that other insurance would be, and not that it had been, 
obtained. In point of fact, it had no notice that the other insurance had been placed 
until after the fire. But knowledge before the fire of other insurance called for no 
action on its part. Both policies were in force until a fire, and the forfeiture clause 
only operated when there was other insurance at the time of a fire. The other 
insurance was not a cancellation of the policy so as to entitle the plaintiff to a return 
premium, and the policy was not cancelled. There was therefore no call for the 
defendant to say or do anything until after the fire. The fire, by reason of! the other 
insurance, automatically avoided the policy, and the defendant then took advantage 
of its rights. 

[6] It is claimed that the retention of the deposit note given by the plaintiff 
when the policy was issued is evidence, in connection with the defendant’s silence, 
of a waiver of the forfeiture clause. The note was payable only on action in pur- 
suance of the by-laws, and, as they are not reported, it cannot be said that there was 
not a right of retention. Moreover, since deposit notes are given to fix the extent 
of the contingent liability of members of a mutual company, there is a duty of 
retention as long as such liability may continue. The avoidance of the policy at the 
time of the fire did not release the plaintiff from his contingent liability for the 
time it was in force. And if liability on the note had ceased, it would seem of no 
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importance whether the note were retained or returned. Its retention signified 
nothing in evidence of the waiver claimed. When the defendant’s ignorance of the 
fact of other insurance until after the fire is taken into account, the retention of the 
note can still less be urged as such evidence. 

There being no waiver, the question of the authority of the defendant’s officers 
and agents to orally waive the requirement for written assent to other insurance 
need not be considered. 

[7] On his claim of estoppel the plaintiff stands no better. There is nothing to 
show that the defendant led the plaintiff to understand either that there was no 
forfeiture clause in the policy or that the clause would not be enforced. If the 
plaintiff had such understanding, if was not because of anything the defendant said 
or did, for it said and did nothing. It merely exercised its right of silence. Having 
no duty to speak, it was not in fault for not speaking. If there was any fault, it was 
the plaintiff’s, and not the defendant’s, that misled him. The situation is in contrast 
with that which appears in Barrette v. Casualty Co., 79 N. H. 59, 104 A. 126, where 
the insured was not at fault, but the insurer was, for his ignorance of an excepted 
risk of the policy. Here the plaintiff’s understanding, whatever it was, was his own 
affair, and nothing can be charged to the defendant to make it responsible therefor. 
Its conduct of silehce was not likely to mislead one. 

Exception overruled. 

Branch, J., did not sit. The others concurred. 


MARAVAS vy. AMERICAN EQUITABLE ASSUR. CORPORATION 
OF NEW YORK. 
(Supreme Court of New Hampshire, Hillsborough. Feb. 1, 1927.) 
136 Atlantic Reporter 364. 

9. INSURANCE—WHETHER' INSURED WAS NEGLIGENT IN FAILING 
TO REPACK CHEESE WHICH SPOILED AFTER FIRES HELD FOR 
JURY IN ACTION ON POLICY. 

In action on fire policy covering cheese which spoiled after fires, question as to 
whether plaintiff was negligent in failing to repack cheese held for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[13].) 


10. INSURANCE—INSURED CANNOT RECOVER FOR LOSS OF CHEESE 
UNDER FIRE POLICY, IF DESTRUCTION WAS CAUSED BY HIS 
NEGLIGENCE. 

If insured was negligent in failing to repack cheese after fire, and its final 
destruction was caused thereby, there could be no recovery under fire policy. 
(For other cases, see Insurance, Dec. Dig. § 505.) 


ll. INSURANCE—IN ACTION ON FIRE POLICY COVERING CHEESE 
WHICH SPOILED WHEN NOT REPACKED AFTER FIRES, QUES- 
TION AS TO WHETHER REPACKING WOULD HAVE PRESERVED 
FULL VALUE HELD FOR JURY. 

In action on fire insurance policy covering cheese which spoiled after fires, ques- 
tion whether cheese, if properly repacked, would have been of less value than before, 
held for jury under evidence, which indicated that barrels were not examined for con- 
siderable time after fire and contained dirty water which spoiled cheese. 


(For other cases, see Insurance, Dec. Dig. § 668[13].), 


14. INSURANCE—FAILURE OF INSURANCE APPRAISAL, AS SHOWN 
BY DETERMINATION OF APPRAISERS THAT DAMAGE TO CHEESE 
BY FIRE COULD NOT BE DETERMINED, DID NOT PREVENT RE- 
COVERY BY ACTION. 

Though fire policy on cheese provided for appraisal, insured was not precluded 
from recovery by action for damage to cheese by conclusion of appraisers that it 
was impossible to determine that any damage was done by fire, in view of rule 
that award of appraisers which fails to decide all questions submitted is void. 

(For other cases, see Insurance, Dec. Dig. § 575.) 


15. INSURANCE—REFEREE CLAUSE IN STANDARD FORM OF FIRE 
POLICY DOES NOT PREVENT ACTION AT LAW FOR DAMAGES 
THEREUNDER (PUB. LAWS 1926, c. 276). 

Provision for adjustment of ‘fire loss by referees in standard fire insurance 
policy does not prevent action at law by insured to collect damages under fire 
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insurance statute (Pub. St. 1901, c. 170 [Pub. Laws 1926, c. 276]); there being no 
conflict between referee, clause and statutory provisions. 


(For other cases, see Insurance, Dec. Dig. § 612[3].) 
16. INSURANCE—PROPER AWARD ON REFERENCE AS TO LOSS 
BINDS PARTIES TO FIRE POLICY. 
Where parties agree to reference for adjustment of loss under fire insurance 
policy, they are bound by award of referees, provided award is proper. 
(For other cases, see Insurance, Dec. Dig. § 574[5].) 


17. INSURANCE—AWARD OF REFEREES AS TO LOSS UNDER FIRE 
POLICY IS VOID, UNLESS ALL QUESTIONS SUBMITTED ARE 
COVERED. 

Submission to arbitration of loss under fire insurance policy in accordance 
with referee clause requires decision by referees upon all questions submitted; 
award which fails to decide part of matters covered by submission being void. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


18. INSURANCE—IN ACTION ON FIRE POLICY FOR DESTRUCTION 
OF CHEESE THROUGH FAILURE TO REPACK AFTER FIRES, IS- 
SUE OF INSURER’S LIABILITY FOR FINAL LOSS HELD FOR JURY. 
In action on fire policy for loss of cheese, which spoiled subsequent: to fires, 

on defendant’s failure to repack, question of insurer’s liability for final loss held 

for jury; it being error for court to limit recovery to cost of repacking, as final 
loss might have been found by jury to be consequential result of damage caused by 
fire for which insurer would be liable. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 


19. INSURANCE—INSURER MAY BE LIABLE FOR SPOILAGE OF PROP- 
ERTY AFTER FIRE, WHERE OWNER EXERCISES REASONABLE 
CARE FOR ITS PRESERVATION. 

Insurer of property against fire may be liable for spoilage after extinguishment 
of fire, provided owner exercises reasonable care under circumstances to preserve 
his property from future loss. 

(For other cases, see Insurance, Dec. Dig. § 505.) 


20. INSURANCE—FINANCIAL CONDITION OF INSURED WHICH PRE- 
VENTED REPACKING CHEESE AFTER FIRE HELD MATERIAL, 
IN ACTION ON POLICY ON QUESTION OF INSURER’S LIABILITY 
FOR SUBSEQUENT DETERIORATION. 

Where fire made it necessary to repack cheese covered by fire policy in order 
to save cheese from spoiling, financial condition of insured, which prevented his re- 
packing cheese, held material on question of insurer’s liability for subsequent 
deterioration, in action on policy, as inability of owner to protect property did not 
of itself constitute negligence.’ 

(For other cases, see Insurance, Dec. Dig. §! 661.) 


21. INSURANCE—FINANCIAL LIABILITY OF INSURED TO REPACK 
CHEESE AFTER FIRE WAS NOT RENDERED IMMATERIAL IN 
ACTION ON FIRE POLICY, BECAUSE) INSURER HAD OFFERED TO 
PAY FOR REPACKING AS FULL SETTLEMENT. 

In action on policy for loss of cheese caused by fire and subsequent spoiling, 
claimed due to insured’s financial inability to repack, fact that insurer made offer 
of settlement amounting to cost of repacking did not render insured’s financial 
weakness immaterial, where insured claimed cheese was otherwise damaged by fire. 

(For other cases, see Insurance, Dec. Dig. §$ 661.) 

Exceptions from Superior Court, Hillsborough County. 

Assumpsit by George Maravas against the American Equitable Assurance 
Corporation of New York. Verdict for plaintiff for a part of the sum sued for, 
and plaintiff and defendant bring exceptions. Defendant’s exceptions overruled; 
plaintiff’s exceptions sustained in part; new trial nisi. 

Assumpsit upon policy of fire insurance. Trial by a jury, which returned three 
special verdicts, upon which a verdict was directed by the court in favor of the 
plaintiff. 

The plaintiff held the defendant company’s policy, in the New Hampshire 
standard form, for the sum of $3,000 upon his stock in trade, which consisted prin- 
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cipally of “Feta” cheese so called, packed in 97 large barrels and 80 small barrels, 
and stored in the cellar of a building in Manchester. This policy contained the 
following provisions: 

“This policy shall be void * * * if the insured shall make any attempt to de- 
fraud the company either before or after the loss.” 

“In case difference of opinion shall arise as to the amount of any loss under this 
policy * *.* unless the company and the insured shall within fifteen days after notice 
of the loss mutually agree upon referees to adjust the same either party may 
upon giving written notice to the other apply to a justice of the Supreme Court 
who shall appoint three referees, one of whom shall be thoroughly acquainted with 
the kind of property to be considered and their award in writing after proper 
notice and hearing shall be final and binding on the parties.” 

During the night of August 21-22, 1921, two fires occurred in this building, 
and the cellar was flooded. The plaintiff testified that for two or three days before 
the fire he had been at work changing the brine upon the cheese, and that he had 
left the stoppers out of the barrels. Consequently, he claimed, dirty water found 
its way into the barrels. Both parties agreed that, in order to meet the situation 
created by the fire, the cheese ought to have been repacked at once in new barrels. 

A few days after the first fire an agent of the defendant offered the plaintiff a sum 
slightly in excess of the estimated cost of repacking the cheese in full settlement 
of his loss. This offer the plaintiff refused. The cheese was never repacked, and 
subject to defendant’s exception, the plaintiff was allowed to testify that he had 
no money to buy barrels and other supplies necessary for this purpose. Upon 
September 24th the parties agreed upon an appraisal, and upon October 5th the 
appraisers unanimously made the following report: 

“At this present time the cheese is of no value, the condition of which we cannot 
tell at this time was due to the fire or not.” 

At the close of the evidence the court made the following rulings, to which 
the plaintiff excepted: 

“(1) There is no evidence from which it can be found that the defendant caused, 
oe or was responsible for, the plaintiff’s failure to repack his cheese after 
the fire. 

“(2) There is no evidence from which it can be found that the plaintiff’s stock 
in trade, had the cheese been properly repacked after the fire, would have been 
of less value than it was immediately before the fire. 

“(3) If the financial condition of the plaintiff’ prevented his repacking of 
the cheese after the fire, that fact is immaterial on the question of the defendant’s 
liability for the subsequent -deterioration of the cheese.” 

Three special issues were submitted to the jury, which were answered as follows: 

“(1) Has the plaintiff made any- attempt to defraud the defendant either 
before or since the fire? No. 

“(2) What was the value of the plaintiff’s stock in trade, consisting of cheese 
with the kegs and brine in which it was stored ‘mmediately before the fire? $2,260. 

“(3) What would have been the expense of properly repacking plaintiff’s 
cheese after the fire? $416.” 

Whereupon the court directed a verdict for the plaintiff for $416, with interest, 
and the plaintiff excepted. 

Transferred upon the defendant’s exceptions to the argument of plaintiff’s 
counsel, and upon the plaintiff's exceptions to the denial of his motion for a directed 
verdict for the value of the cheese before the fire; to the rulings made by the court 
at the close of the evidence; to the denial of his requests for instructions; and to the 
order directing a verdict for the sum of $416. Further facts appear in the opinion. 

wie A. Broderick and Warren Howe & Wilson, all of Manchester, for 
plaintiff. ‘ ‘ 

Tuttle, Wyman & Starr and L. E. Wyman, all of Manchester, for defendant. 

Brancu, J. [1] During the argument of plaintiff’s counsel to the jury the 
following proceedings took place, Mr. Broderick arguing: 

“And the ,value that the insurance company itself placed upon the cheese that 
was in that cellar on the 23d day of April, 1921, was $3,000. 

“Mr. Wyman: I except to that statement. 

“Mr. Broderick: $3,000 on stock in trade, consisting principally of cheese while 
contained in two-story frame building situate at 44 Spruce street. That is the 
statement of this insurance company, and they collect a premium on it at $3,000. 

“Mr. Wyman: The ground of my exception— 
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“Mr. Broderick: He may take an exception, but I don’t think he ought to argue 
it at this time. 

“The Court: Make a note of it, and it may be taken up at the end of the ar- 

ument. 
“Mr. Broderick: That is what he paid them $43.50 for as the premium on the 
value of that cheese at that time.” 

No further reference to this portion of the plaintiff's argument appears in the 
record. No cause for setting aside the verdict of the jury upon any of the special 
issues submitted to it is to be found in the foregoing proceedings. The record 
above set fortth clearly indicates that no ruling as to the propriety of the argument 
was made by the presiding justice. Counsel were directed to make a note of the 
statements objected to, and to take them up with the court after the argument. 
At the conference which folowed the argument, no mention of the foregoing passage 
was made, and no ruling of the court was ever obtained upon it. Consequently, 
under the rule laid down in Tuttle v. Dodge, 80 N. H. 304, 311, 116 A. 627, no question 
of law was raised for consideration here. 

[2, 3] But it is unnecessary to rest the decision in this instance solely upon the 
above rule. It cannot be found that, when counsel used the foregoing language, 
he was stating a fact of which there was no evidence. The mose that can be said 
of this argument is that he urged the jury to draw an unwarranted inference from 
the language of the insurance policy. The law in regard to arguments of this 
kind is well settled. ‘Whether an inference can be drawn from the evidence is 
a question of law, and argument of counsel urging the jury to draw an inference 
not warranted by the evidence, furnishes no ground for setting aside the verdict” 
(Potter v. Moody, 79 N. H. 87,-88, 104 A. 889, 890; Voullgaris v. Gianaris, 79 
N. H. 408, 109 A. 838; Gosselin v. Company, 78 N. H. 149, 97 A. 744; Turner v. 
Company, 75 N. H. 521, 77 A. 999; Mitchell v. Railroad, 68 N. H. 96, 34 A. 674), 
“unless the court expressly or tacitly confirms his erroneous view” (Lafferty v. 
Houlihan, 81 N. H. 67, 77, 121 A. 92, 97; State v. Ketchen, 80 N. H. 112, 114 
A. 20; Tuttle v. Dodge, 80 N. H. 304, 314, 116 A. 627; State v. Small, 78 N. H. 
525, 530, 102 A. 883). “Such an error is correctible by the court in its charge 
to the jury; and it is the duty of the party against whom the erroneous rule operates 
to request the court to charge in acordance with the law; otherwise he is held to 
waive his objection.” Voullgaris v. Glanaris, supra; Tuttle v. Dodge, supra; Potter 
v. Moody, supra; Caganaugh v. Railroad, 76 N. H. 68,79 A. 694; Lanve v. Manchester 
Mills, 75 N. H. 102, 71 A. 629. This rule furnished an additional reason why 
defendant’s counsel should have followed the direction of the court, and called the 
statement in question to his attention at the ‘end of the argument. 

[4] Later in the course of plaintiff’s argument, the following proceedings 
took place, Mr. Broderick arguing: 

5 “He was obliged as a matter of reasonable care to notify the company of 
what means he had, and I submit that, if he didn’t do that, he would not have been 
doing what you or I or the average man would do under the circumstances. And so 
he said to the insurance company: This has got to be taken care of, and taken 
care of right off, or it will spoil and I can’t do it, because I haven’t got the money. 

“Mr. Wyman: I except to that statement. 

“Mr. Broderick: We must have barrels; we must have milk; we must have 
help; and it has got to be done right off or that cheese will spoil.” 

After the jury had retired, counsel for the defendant asked the court to note the 
following exceptions to the argument for the plaintiff: 

“Mr. Wyman: Mr. Broderick stated, and I except, that Maravas had testified 
that he told the insurance company that he had no means with which to take care 
of the cheese. My objection and exception is that there is no such evidence in the 
case; that the plaintiff at no time and no place testified that he ever communicated 
with {ne insurance company or its representatives the fact that he had no means 
to take care of the cheese. 

“The Court: Do you wish to retract any of those statements, Brother Broderick? 

“Mr. Broderick: No, your honor. 

“Mr. Wyman: Please note that Mr. Broderick does not retract any of the 
statements objected to by the defendant.” 

From the foregoing extracts from the record it clearly appears that the state- 
ment of plaintiff's counsel that the plaintiff told the insurance company that he 
could not take care of the cheese because he had no money was called specifically 
to the attention of the court after the argument. The court then gave plaintiff’s counsel 
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an opportunity to withdraw the statement, which he declined to do, and, although 
no ruling in terms was made by the presiding judge, his failure to take any further 
steps in regard to the matter was tantamount ta a ruling that the argument should 
stand. The subsequent language of defendant’s counsel sufficiently indicated his 
intention to save his rights by exception, and the question of the propriety and effect 
of this argument is, therefore, properly before us. . 

[5,6] Taken at its face value, the foregoing argument had to do only with the 
question of plaintiff's due care in protecting his property from further loss after the 
fires. This question was withdrawn from the consideration of the jury, by the 
rulings of the trial court. An improper statement in argument which could have no 
other effect than to establish a fact not in issue would be a harmless error. Hence, 
unless it can be found that the above statement, to which exception was taken, 
may have affected the decision of some issue which was actually before the jury, 
it furnishes no cause for setting aside any of the special verdicts. Counsel for the 
defendant have suggested no way in which the decision of the jury upon either of 
the issues submitted to them, i. e., fraud and value, could have been affected by 
this statement, but it may be thought that it had a bearing upon the question whether 
the plaintiff attempted to defraud the insurance company after the fires. A finding 
of harmless error may not, therefore, ‘be justified. . 

[7, 8] “A statement by counsel in argument of material facts of which there 
is no evidence, direct or inferential, is ordinarily reversible error, unless there 
is a finding that it did not render the trial unfair.” Gosselin v. Company, supra; 
Story v. Railroad, 70 N. H. 364, 48 A. 288. But, where an inference can properly 
be drawn from the evidence, the conclusion may be stated as a matter of fact. 
Beliveau v. Company, $81 N. H. 58, 120 A. 884; Osgood v. Maxwell, 78 N. H. 
35, 95 A. 954; Gosselin v. Company, supra; Beckley v. Alexander, 77 N. H. 255, 
90 A. 878; Lord vy. Railway, 74 N. H. 298, 67 A. 639. 

Counsel for the plaintiff concedes that there was no direct testimony to the 
effect that the plaintiff told defendant’s agents that he had no money, but contends 
that his argument was justified as an inference from other testimony in the case. 
The essential portions of the evidence relied upon by the plaintiff are in substance 
as follows: The plaintiff testified that he told the defendant’s adjuster how much 
the new barrels would cost, how many quarts of milk, and how much labor he 
“would need” to repack the cheese. The adjuster corroborated this testimony, 
and said that the plaintiff told how much labor and how much milk “he needed.” 
He further testified: 

“I told him to take care of the cheese. 

“QO. You did not give him any details as to how he was to take care of it? 
A. No; except that we figured up what he said he would need. 

“Q. You gave him no money to take care of his cheese? A. No; but offered to. 

“Q. $488 you offered? <A. Yes, sir. * * * 

“Q. When Maravas refused your proposition of $488 on August 27th, why didn’t 
you go at once to have the appraisal made according to the terms of the policy? 
A. Because I expected he was going to take care of the cheese and accept my figure. 

“Q. Why did you expect that when he told you he would not take it? A. Well, 
it was a natural thing to believe that ai man, when he saw he could save his cheese 
rather than have any further trouble, would accept that proposition after he thought 
it over.” 

From this testimony it was a fair inference that, when the plaintiff told the 
adjuster that he “needed” supplies and labor, he indicated that his real need was for 
money to procure these things; that defendant’s adjuster so understood it; that his 
offer of $488 was made to meet this “need”; and that, in following his subsequent 
policy of delay, the adjuster relied upon this “need” to furnish the pressure which 
he expected would force the plaintiff to accept his offer of settlement. Under these 
circumstances, if counsel had argued that the plaintiff made it clear to the defendant 
that he had no money, or that he told the defendant in effect that he had no money, 
or that the indicated by what he said that such was the fact, the argument would 
have been unexceptionable. It would come perilously near hairsplitting to hold 
that the special verdict upon the issue of fraud must be set aside because, instead 
of using this or similar language, counsel asserted that the plaintiff said he had no 
money. The substance of the statement, namely, that he, brought his financial con- 
dition to the attention of the defendant, was justified as an inference from the fore- 
going testimony. So far as the form was objectionable, it amounted to no more than 
“a departure from verbal accuracy.” State v. Foster, 80 N. H. 1, 6, 113 A. 211; 
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114 A. 277. “Whatever error was made by counsel in this respect seems to have been 
an inconsequéntial one.” Larivierc v. Stratton, 81 N. H. 17, 22, 120 A. 846, 849. 

[9, 10] Plaintiff’s exception to the denial of his motion for a directed verdict 
for the value of the cheese before the fires must also be overruled. It was the 
position of the defendant throughout the trial that the final destruction of, the 
cheese was not due to the effect of the fires, but to the negligence of the plaintiff 
in failing to care for it after the fires. If this fact were established, the plaintic 
could not recover for the damage thus caused. Levi v. Insurance Company, 75 
N. H. 551, 78 A. 617. But the question of plaintiff's conduct was not submitted to 
the jury, and has never been determined. Consequently, the plaintiff is in no position 
at this time to claim judgment for the full value of the cheese. 

There was error, however, in the various rulings of the trial court which had 
the effect of withdrawing from the jury the question of the defendant’s liability 
for the final loss of the cheese. 

[11] In the first place, the court erred in his ruling made at the close of the 
evidence that— 

“there is no evidence from which it can be found that the plaintiff's stock in trade, 
had the cheese been properly repacked after the fire, would have been of less value 
than it was immediately before the fire.” 

This ruling was apparently based upon the testimony of an expert called by 
the plaintiff, upon cross-examination, that, he could not tell without opening the 
barrels whether any water or dirt got into them, or whether the cheese was damaged, 
and that “on the probabilities, if you attended to it right away, the difference 
between the value of the cheese just before the fire and the value after the fire 
would be just the labor if it was in good condition.” This is the only testimony 
called to our attention by the defendant to justify the ruling of the court. Yet, the 
same expert testified on direct examination that dirty water will spoil soft cheese; 
that it depends upon what kind of water gets in, and how long it stays in; and there 
was evidence from which it might be found that dirty water did, in fact, get into 
the barrels, and remained there for a considerable time before it could reasonably 
have been removed. 

[12, 13] The plaintiff testified, not only that the stoppers were out of the 
barrels at the time of the fires, but that he found water on top of the barrels the 
next day. From this testimony it is not illogical or difficult to conclude that some 
of the water ran through the open bung holes into the barrels. When it is shown 
that causes calculated to produce a certain result were in operation at a given time. 
it is a permissible inference that the natural result in fact followed (Boucher 
v. Larochelle, 74 N. H. 433, 68 A. 870, 15 L. R. A. [N. S.] 416), and the fact that 
the inference was not verified by actual examination or inspection after the occurrence 
merely goes to the weight of the evidence without affecting its logical sufficiency 
as a basis of reasoning. If the barrels had been opened and an examination of 
the cheese made immediately after the fires, the question whether it had been damaged 
by water might have been more positively determined, but the defendant had as much 
right to make such examination as the plaintiff, and it cannot now complain if, 
in the absence of such examination, the question is determined upon other competent 
evidence. The fact of the matter seems to be that neither party was anxious to 
determine the exact condition of the cheese immediately after the fires. Apparently 
both parties were trying to take advantage of the uncertainty as to the extent of 
the damage to the cheese to drive a sharp bargain with the other.. Each apparently 
feared that a test might destroy his principal talking point, and hence neither moved 
in the matter until too late. Possibly in arguing his case to a jury the defendant 
might gain some benefit from this course of conduct, which made it impossible to 
demonstrate what the actual condition of the cheese was, but the plaintiff's right 
to have a jury pass upon the question was not affected thereby. 

The defendant, arguing that the plaintiff produced no evidence to’ show that 
“anything deleterious got into the barrels at the time of the fires,” says: 

“Plaintiff's whole case comes to no more than this, that the stoppers are claimed 
to have been out of the barrels and that water of some kind may have got into the 
barrels, but it is entirely speculative as to whether or not anything got into the 
barrels that resulted in spoiled cheese on October 5th.” 

The implication from this argument that the water which got into the plaintiff's 
barrels may have been clean, and therefore harmless, can hardly be taken seriously. 
The idea that water which finds its way to the cellar of a building after being used 





Fire] Maravas v. American Equitable Assur. Corp. 877 


to-extinguish a fire on the floors above may be clean water is wholly contrary to 
human experience and common knowledge. 

The earliest time suggested by the defendant at which the plaintiff might surely 
have been in a position to repack the cheese was when the defendant’s agent offered 
pay in settlement of the loss the cost of repacking. The case finds that a “few days,” 
which on the testimony might be found to be gve days elapsed before this offer 
was made, and the effect ot soaking cheese in dirty water for this period of time 
was evidently problematical. The plaintiff’s attitude from the beginning was that 
he could not be sure about the effect of the water, and his endeavor was to get 
the insurance company to advance the cost of repacking, and leave the question of 
other damage to be determined when the actual condition of the cheese was ascertained. 
This was not an unreasonable position for the plaintiff to take. It does not appear 
that he ever admitted, either before or during the trial, that the cost of repacking 
would cover his loss. The question of probabilities was for the jury, and they were 
not bound to accept the opinion of the expert above quoted. 

[14-17] The defendant moved that the jury be instructed that the “plaintiff 
is concluded by the appraisal which finally determines that October 5, 1921, and there- 
after, and now in this case, it is impossible to determine that any damage was done 
to the cheese by fire,” and defendant now insists that the report of the appraisers 
above set forth had this effect. This contention cannot be sustained. The referee 
clause in the New Hampshire standard form of fire insurance policy does not conflict 
with the statute law of the state, and “provides a method by which the parties 
may have the amount of loss under a policy determined by referees.” Salganik 
v. Company, 80 N. H. 450, 454, 118 A. 815, 818. The parties are not compelled 
to adopt this procedure, and it is optional with the insured whether he will submit 
his claim to arbitration or bring an action at law to collect his damages under the 
fire insurance statute. P. S. c. 170, P. L. c. 276; Franklin v. Company, 70 N. H. 
251, 47 A. 91. But if the parties agree to a reference, they are bound by a proper 
award. Salganik v. Company, supra. A submission to arbitration, however, requires 
a decision by the referees upon all the questions submitted to them, and an award 
which fails to decide a part of the matters covered by the submission is void. Davis 
v. Dyer, 54 N. H. 146; Whitcher v. Whitcher, 49 N. H. 176, 6 Am. Rep. 486; 
Tudor v. Scovell, 20 N. H. 174; Varney v. Brewster, 14 N. H. 49; 5 C. J. 143. 
A fortiori an award like the one under consideration which wholly fails to decide 
any of the questions submitted to the appraisers is nugatory. The plaintiff had a right 
to have his case tried by a tribunal capable of ascertaining the facts. The question 
whether repacking would have preserved or restored the full value of the cheese 
should have been submitted to the jury. 

[18-20] Even if the correctness of the above ruling were conceded, there was 
error in the court’s order which had the effect of limiting the plaintiff’s recovery 
to the cost of repacking. The conditions which made repacking necessary resulted 
from the fires. The cheese was not repacked, and became a total loss. This loss 
might, therefore, be found to be a consequential result of the damage caused directly 
by the fires for which the defendant would be liable, unless it appeared that the 
loss was due to the fault of the plaintiff. It is not the law that the liability of the 
insurer becomes fixed the moment that the fire is extinguished, or that the entire risk 
of spoilage is thereafter cast upon the owner. The law merely requires that the 
owner exercise reasonable care under the circumstances to preserve his property 
from future loss. As tending to explain his failure to repack the cheese, the plaintiff 
was permitted, subject to the defendant’s exception, to introduce evidence that he had- 
no money to buy the necesary materials, but the court at the close of the testimony, 
ruled that “if the financial condition of the plaintiff prevented his repacking of the 
cheese after the fire, that fact is immaterial on the question of defendant's liability 
for the subsequent deterioration of the cheese.” This ruling was clearly erroneous. 
The plaintiff’s financial condition was one of the circumstances in the light of which 
his conduct must be judged. This is not the first time that valuable property has 
been lost because the owner did not have sufficient capital to protect it, and financial 
weakness is by no means the equivalent of negligence. 

[21] Nor did the fact of plaintiff’s financial weakness become immaterial be- 
cause of the defendant’s offer to pay him the cost of repacking. As stated above, 
the plaintiff never conceded that the cheese was not otherwise damaged. While 
constantly urging that it should be repacked he, at the same time, indicated his 
perception of the possibility that it might have suffered other damage. The de- 
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fendant’s offer, based upon the estimated cost of repacking, contemplated a full 
settlement of all the plaintiff's claims under his policy. The plaintiff testified: 

“I asked him if it was for the salt and milk and the barrels, and he said, ‘No, 
for everything.’ I wouldn’t accept it.” 

In other words, in order to.obtain from the defendant the money necessary 
to repack the cheese, the plaintiff would have had to forego his right to claim ad- 
ditional damages under his policy. There is, certainly, no rule of law which would 
compel the plaintiff to waive his right, under the policy, to be compensated for a 
loss which might already have occurred in order to secure funds to prevent further 
loss to his property. 

The foregoing discussion indicates the proper disposition of the case as at 
present presented: 

(1) No reason for setting aside the special verdicts upon the issues of fraud 
and value is disclosed by the record, and, if the plaintiff so elects, he is entitled 
ta judgment upon the verdict for $416 with interest heretofore entered. 

[22] (2) Unless the plaintiff so elects, there must be a new trial. Whether 
there can be a fair trial of the questions which have not been litigated without a 
retrial of all issues is a question of fact for the trial court to pass upon. West 
v. Railroad, 81 N. H. 522, 533, 129 A. 768. 


Defendant's exceptions overruled ; plaintiff's exceptions sustained in part; new 
trial nisi. 


All concurred. 


GREAT AMERICAN INS. CO. v. WILLIAMS er at. (No. 16467.) 
(Supreme Court of Oklahoma. March 2, 1926. Rehearing Denied April 20, 1926. 
Application to File Second Petition for Rehearing Denied Jan. 18, 1927.) 

251 Pacfic Reporter 1012. 

(Syllabus by the Court.) 
1,APPEAL AND ERROR—JUDGMENT IN LAW ACTION BASED ON 

VERDICT REASONABLY SUPPORTED BY COMPETENT EVIDENCE 

‘WILL NOT BE REVERSED. 

A judgment based upon the verdict of a jury, in the trial of a law action, 
will not be reversed on appeal if there is any competent evidence which reasonably 
tends to support the verdict of the jury. 

(For other cases, see Appeal and Error, Dec. Dig. § 1001[1].) 


2. APPEAL AND ERROR—RULING OF COURT ERRONEOUS IN FORM 
BUT NOT IN SUBSTANCE IS HARMLESS; PERMITTING MORT- 
GAGEE SUING ON POLICY COVERING MORTGAGED PROPERTY 
TO AMEND REPLY BY ALLEGING MISTAKE AND TO ASK TO 
REFORM MORTGAGE CLAUSE WAS NOT REVERSIBLE ERROR. 
A ruling of the court in the trial of an action, which may be error in form, 

but not in substance, is harmless error. 

(For other cases, see Appeal and Error, Dec. Dig. § 1030, 1041[1].) 

3. INSURANCE—IN ACTION BY MORTGAGEE ON POLICY INSURING 
MORTGAGED PROPERTY, EVIDENCE HELD TO.SUPPORT JUDG- 
MENT FOR PLAINTIFF. 

Record examined; held to be sufficient to support judgment in favor of the 
, Plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Commissioner’s Opinion, Division No. 4. 

Appeal from District Court, Bryan County; Porter Newman, Judge. 

Action by Clara D. Williams against the Great American Insurance Company 
and others to recover debt on mortgage clause in an insurance policy. Judgment 
for plaintiff, and the Insurance Company appeals. Affirmed. 

Albert L. McRill and Jas. C. Cheek, both of Oklahoma City, for» plaintiff in 
error. 

Utterback & Stinson, of Durant, for defendant in error Clara D. Williams. 

STEPHENSON, C. C. G. Shane et al., who owned improved city property, ex- 
ecuted their real estate mortgage to Clara D. Williams to secure the payment of 
certain indebtedness to the plaintiff. 

The owners, pursuant to a provision of the mortgage, procured an insurance 
policy on the property from the insurance company for the sum of $2,500, and 
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instructed the company to attach a mortgage clause in favor of the plaintiff. The 
improvements were totally destroyed by fire, while the mortgage existed, during 
the life of the policy. The plaintiff commenced her action against the insurance 
company to recover on the mortgage clause, and joined the owners of the property 
and the Commerce Trust Company, a junior mortgagee, as defendants. The trial 
of the cause resulted in judgment for the plaintiff for the full amount of the 
policy. The insurance company has appealed the cause here for review. The plain- 
tiff bases her right of recovery on a mortgage clause in her favor, attached to the 
policy. The defendant included a general denial with other defenses. The plaintiff 
filed a reply by way of general denial to the answer. The insurance policy was 
never delivered to the plaintiff. In the course of the trial the evidence disclosed 
that the policy carried a mortgage clause in favor of the Commerce Trust Com- 
pany instead of the plaintiff. C. C. Hatchett, a member of the Durant Bar, 
testified to the effect that he was authorized by a power of attorney from the 
owners to collect rents from the property and look after the interest of the owners 
therein. The witness testified that he requested the agents of the insurance com- 
pany to issue a fire insurance policy on the property, in favor of the owners, for 
the sum of $2,500, and attach thereto a mortgage clause in favor of the plaintiff. 
The insurance agent testified that he issued the policy, but did not have an inde- 
pendent recollection of issuing and attaching the mortgage clause to the policy, 
pursuant to the instructions of Hatchett. 

[2] The plaintiff prayed leave, and was allowed, to amend her reply to allege 
that the mortgage clause was issued in the name of the Commerce Trust Company 
by mistake, and prayed the court to reform the mortgage clause to the extent of 
substituting the name of the plaintiff for the Commerce Trust Company. The in- 
surance company moved the court to strike’ the amendment from the reply, as it 
was a departure from the cause of action set forth in the petition. The motion 
was denied. Judgment went in favor of the plaintiff for reformation of the mortgage 
clause, and judgment thereon in the sum of $2,500. The insurance company assigns 
the action of the court in permitting the amendment as reversible error. 

The findings of the issues of fact against the insurance company placed the 
latter in the attitude of being indebted on the policy either to the plaintiff or the 
Commerce Trust Company. But the Commerce Trust Company is not complaining 
about the ruling of the court, which had the effect of substituting the plaintiff as 
beneficiary of the policy in the place of the former. 

It can be of no concern of the insurance company whether it pays the pro- 
ceeds of the judgment to the plaintiff or the Commerce Trust Company, provided, 
a satisfaction of the judgment will bar all claims of the Commerce Trust Company. 
Since the issues of fact were found against the insurance company, as to liability 
on the mortgage clause, the reformation of the clause in favor of the plaintiff 
affected only the rights of the Commerce Trust Company. 

Since the insurance company is bound to pay the proceeds of the policy either 
to the plaintiff or the trust company it cannot complain of the judgment of reforma- 
tion in favor. of the plaintiff, as the present state of the record will bar any claims 
oi the Commerce Trust Company either in the judgment or the policy. If the 
Commerce Trust Company makes no complaint of being deprived of the benefits 
of the policy, and surrenders its right in favor of the plaintiff, then the amendment 
wean of no concern to the insurance company. Auto Ins. Co. of Hartford, Conn., 
: John W. Lewis, 93 Okl. 280, 220 P. 639, 35 A. L. R. 1463; section 319, Cre 

1921. 

[1, 3] The plaintiff in error questions the sufficiency of the evidence to 
support the findings of the issues in favor of the plaintiff.. We have examined 
the evidence on this question and find sufficient competent evidence to support the 
judgment. 

The judgment is affirmed. 


WESTCHESTER FIRE INS. CO. v. MCDONALD. (No. 16755.) 
(Supreme Court of Oklahoma. June 22, 1926. Rehearing Denied Feb. 22, 1927.) 
253 Pacific Reporter 287. 

(Syllabus by the Court) 

1. INSURANCE—PETITION IN ACTION ON FIRE INSURANCE POLICY 
ALLEGING IN GENERAL TERMS OWNERSHIP OF PROPERTY BY 
INSURED, IS SUFFICIENT ON GENERAL DEMURRER. 

In an action on a fire insurance policy issued and delivered to the insured, in 


aaa ————————— 
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the absence of a motion to make more definite and certain, a petition which alleges 
in general terms ownership of the property by the insured is sufficient as an allega- 
tion of ownership at the time of the loss, since continuance of ownership will be 
presumed. 


(For other cases, see Insurance, Dec. Dig. § 633.) 


2. INSURANCE—PETITION ON FIRE POLICY HELD SUFFICIENTLY TO 
ALLEGE THAT PROPERTY DESTROYED WAS CONTAINED IN OR 
ATTACHED TO BUILDING AT THE TIME OF FIRE. 

Where the petition alleged generally that the property of the insured was 
located in a certain described dwelling house, followed by a specific allegation that 
on a certain date said dwelling house and the household goods and furniture therein 
contained were totally destroyed by fire, the ‘petition will be held to contain a suf- 
ficient allegation that the property was contained in or attached to the building 
described in the policy at the time of the fire. 


(For other cases, see Insurance, Dec. Dig. § 632.) 


3. PLEADING—WHEN EXHIBIT IS PART OF PETITION, THOUGH NOT 
REQUIRED BY STATUTE, IT MAY BE REFERRED TO TO DETER- 
MINE SUFFICIENCY THEREOF. 

When an exhibit is made a part of a petition, although not required by statute, 
reference may be had to such exhibit in order to determine whether a cause of 
action has been stated to such an extent as to withstand a general demurrer. 

(For other cases, see Pleading, Dec. Dig. § 311.) 

4. PLEADING—*DEPARTURE” OCCURS WHEN PLAINTIFF IN REPLY 
ABANDONS OR DEPARTS FROM CAUSE OF ACTION AND SEEKS 
TO RECOVER ON NEW INCONSISTENT FACTS; WHERE REPLY 
DENIES NEW MATTER IN ANSWER, AND REAFFIRMS CAUSE OF 
ACTION IN PETITION, THERE IS NO DEPARTURE. 

A departure occurs when the plaintiff in his reply abandons or departs from 
the cause of action, as stated in his original petition, and seeks therein to recover 
upon a new state of facts entirely inconsistent with the facts pleaded in the petition. 
Where the reply specifically denies the allegations of new matter contained in 
defendant’s answer and then proceeds to reaffirm the cause of action stated in 
his original petition, there is no departure. 

(For other cases, see Pleading, Dec. Dig. § 180[1].) 

5. APPEAL AND ERROR—VERDICT IS CONCLUSIVE, IF REASONABLY 
OF LAW. BY COMPETENT EVIDENCE, IN ABSENCE OF ERROR 

F LAW 

Where there is competent evidence introduced at the trial reasonably tending 
to support the verdict of the jury and no prejudicial errors of law are shown in 
the instructions of the court or its ruling upon law questions during the trial, the 
verdict and finding of the jury are conclusive upon appeal to the Supreme Court. 

(For other cases, see Appeal and Error, Dec. Dig. § 1001[1].) ° 

Commissioner’s Opinion, Division No. 5. 

Appeal from Court of Common Pleas, Tulsa County; R. D. Hudson, Judge: 

Action by Josephine McDonald against the Westchester Fire Insurance Com- 
pany to recover on a fire insurance policy. Judgment for plaintiff, and defendant 
appeals. Affirmed. 

Rittenhouse & Rittenhouse, F. A. Rittenhouse, John F. Webster, and Frank 
E. i. all of Oklahoma City, for plaintiff in error. 

Louis W. Pratt and James M. Springer, both of Tulsa, for defendant in error. 

Foster, C. On the first day of September, 1923, the defendant in error, 
Josephine McDonald, as plaintiff, brought her action in the court of common pleas 
of Tulsa county against the plaintiff in error, as defendant, to recover upon a fire 
insurance policy issued to her by the plaintiff in error insuring certain household 
goods against loss by fire. Parties will be hereinafter designated as they appeared 
iv the trial court. 

The plaintiff in her petition alleged that she was the owner of certain house- 
hold goods and furniture which was located in a dwelling house on lot 7, block 
9, in Interurban addition in the city of Tulsa, Oxl., and that on the 28th day of 
July, 1922, the defendant issued'to her a policy of insurance in writing, a copy 
of which was attached and made a part of the petition; that on the 3d day of 
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October, 1922, the dwelling house and household goods therein contained were totally 
destroyed by fire, and that within 60 days from the date of the loss plaintiff fur- 
nished to the defendant proof of loss in writing and otherwise performed all ‘of 
the conditions of the policy .on her part. 

A list of the property and the alleged value set opposite each item was attached 
and made a part of the petition, and plaintiff alleged that she sustained a loss ‘by 
said fire of $1,000 and prayed judgment therefor with interest at the rate of 6 per 
cent. per annum from the 3d day of October, 1922, until paid. A demurrer was 
interposed by the defendant to the petition of the plaintiff, heard and overruled, 
and exceptions saved. 

Thereafter the defendant filed its answer in which it admitted the execution 
and delivery of the policy, and, among other things, generally and specifically denied 
that plaintiff had furnished the defendant any proof of loss, as required by the 
terms of the policy, and asserted that another clause of the policy provided that 
the filing of proof of loss was a necessary prerequisite to the maintenance of an 
action, and that for failure to furnish such proof the action could not be maintained. 

The plaintiff thereupon filed the following reply: 

“Comes now the plaintiff above named replying to the answer of the defendant, 
and generally and specifically denies each and every allegation of new matter con- 
tained in said answer alleged by way of defense in said answer. 

“Plaintiff further alleges and states that she personally notified the defendant, 
by its duly authorized agent, of the loss sustained by plaintiff and submitted a full, 
true, accurate, and detailed statement of the property covered by the policy in suit, 
and the actual cash value of each item of property destroyed by fire and covered 
by said policy, and signed and left with defendant’s agent or representative the 
proof of loss prepared for her by defendant’s agent or representative, all of which 
is in the possession of defendant; and plaintiff alleges that the defendant is estopped 
from raising at this time any objection to the form, contents, and sufficiency of the 
note and proof of loss furnished by this plaintiff to the defendant. 

“Plaintiff further alleges and states that defendant, by its agents, representa- 
tives, and adjusters, personally requested of ‘plaintiff time to fully investigate the 
cause of the fire and subjected this plaintiff to a harsh, cruel, abusive, and slanderous 
inquiry and examination and demanded that this plaintiff sign a nonwaiver stipula- 
tion, but at the time made no objection to the sufficiency of the notice, proof of 
loss, and itemized statement of the articles of personal property covered by the 
policy and amounting in value to $1,835, which were destroyed by fire and for and 
on account of the loss of which plaintiff sues to recover the full amount of $1,000 
in this action. 

; “Wherefore plaintiff demands judgment as prayed for in the petition 
1¢rein, 

Defendant moved to strike from the reply of the plaintiff all the matter therein 
contained except the first paragraph thereof on the ground that the same consti- 
tuted a departure from the petition of the plaintiff which was heard, overruled, and 
exceptions saved. 

Before the commencement of the trial, defendant also moved for judgment on 
the pleadings and objected to the introduction of any evidence on the part of the 
plaintiff on the ground that plaintiff’s petition failed to state a cause of action. 
The motion and objection were both overruled, exceptions saved, and the cause 
thereupon proceeded to trial before the court and a jury resulting in a verdict in 
favor of. the plaintiff for the sum of $1,000. From this judgment and from an 
order overruling its motion for a new trial, the defendant appeals. 

The first proposition relied on by the defendant for a reversal of the judgment 
is that the trial court committed error in overruling its demurrer to plaintiff’s 
petition, and, in overruling its motion for judgment on the pleadings and its objection 
to the introduction of any evidence on the part of the plaintiff for the reason 
that the petition of the plaintiff failed to state a cause of action. 

[1] Defendant contends, in the first place, that the petition does not allege 
that the plaintiff was the owner of the property at the time of the fire. The petition 
alleged generally that plaintiff was the owner of the property. No motion was 
filed by the defendant to require the plaintiff to make her petition more definite 
and certain in this particular, or to require that she state definitely whether she 
was the owner of the property at the time of the fire. In 26 C. J. 490, the rule 
is stated thus, in section 691 : 

“Tt has been held that the issuance of the policy is prima facie an admission 
by the company: of an insurable interest in insured, obviating the necessity of a 
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direct allegation of interest; and such allegation may be made in general terms or 
inferentially; it is not necessary that the specific facts showing ownership of the 
insured property be directly alleged. * * * It has been held that an allegation of 
ownership at the time of the making of the contract is a sufficient allegation of 
ownership at the time of the loss, as continuance of ownership will be presumed.” 

While there are, perhaps, authorities outside of Oklahoma holding to the con- 
trary, the rule laid down by the author in Corpus Juris above quoted appears to be 
in keeping with judicial expressions of our own court on the subject, and to our 
minds is the better and more reasonable rule, especially where the sufficiency of 
the petition is raised by a general demurrer and in the absence of a motion to make 
the petition more definite and certain. 

This court, in German-American Ins. Co. of New York v. Lee 51 Okl. 28, 
151 P. 642, had under consideration a question very similar to the one at bar. 
The question under consideration in that case was the sufficiency of the allegations 
contained in the petition with reference to the location of the property at the time 
oi the fire. The court held the petition sufficient in the following language in the 
body of the opinion : 

“Plaintiff in his petition alleges that on the 7th day of March, 1912, he was 
the owner of the property covered by the insurance policy, and that it was located 
at that time in a certain building on a certain lot, described in the insurance policy, 
and follows in another paragraph with the allegation that on the 7th day of March, 
1912, the said property was destroyed by fire. If this were the only vice we had 
to meet on this proposition, we would not ponder over the contention that, while it 
may have been so located as described on that day, yet, even though it was destroyed 
by fire on the same day, it might have been moved before the fire. That may be 
true, but we do not believe it is conducive to justice and fair dealing to auibble 
over such hypercritical and academic argument; and while it might have been 
better to have alleged that, at the exact time it was destroyed by fire, the property 
was located as described in the policy, yet we hold the allegations as they are in 
the petition are sufficient upon this point.” 

While it is true, as a general proposition, that the petition must allege that the 
insured was possessed of an insurable interest in the subject-matter of the insurance 
and that he must allege ownership of the property, where such ownership is alleged 
in general terms it will be presumed, as against a general demurrer and in the 
absence of a motion to make more definite and certain, that the ownership of the 
plaintiff continued to the time of the fire. 

[2] The next proposition urged by the defendant is that there was no allegation 
in the petition that the household goods of the plaintiff covered by the policy were 
contained in or attached to the building described in the policy at the time of the 
fire. This contention is without merit. 

It is alleged generally in the petition that the property of the plaintiff was 
located in the dwelling house on lot 7, block 9, of Interurban addition of the city 
of Tulsa, and that on the 3d day of October, 1922, said dwelling house and house- 
hold goods and furniture therein contained were totally destroyed by fire. In addition 
to a general allegation of the location of the property in a certain dwelling in Inter- 
urban addition to the city of Tulsa, we hae a specific allegation: 

“That on the 3d of October, 1922, the dwelling house and household goods 
and furniture therein contained were totally destroyed by fire.” 

It occurs to us that this constitutes a direct allegation that the property was 
destroyed by fire while contained in the building described in the policy. In the 
case of German-American Ins. Co. of New York v. Lee, supra, i is said: 

“Where the petition alleges that the property insured was located in the 
building described in the policy on the 7th day of March, 1912, and in another 
paragraph alleges that on the 7th day of March, 1912, the said property was 
destroyed, it will be inferred that the pleader intended to allege that the property 
was so located at the time of the fire, and the pleadings will be held ‘sufficient on 
that point.” 

In the case at bar there is no occasion for inference, for it is specifically alleged 
that the property was in the building at the time of the fire on October 3, 1922, 
and that both the dwelling ‘and the household goods were totally destroyed 
by fire. The further contention made that the petition of plaintiff fails to allege 
the value of the household goods destroyed by fire is without merit. 

[3] While there is no direct statement of fact in the body of the petition 
as to the value of the household goods alleged to have been destroyed, by referring 
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to the itemized inventory attached thereto as an exhibit the value of each item is 
specifically set forth and this, we think, a sufficient allegation of value to withstand 
the general demurrer. Long v. Shepard, 35 Okl. 489, 130 P. 131. 

The next proposition relied on by the defendant for a reversal of the judg- 
ment is that the trial court erred in refusing to strike certain parts of plaintiff’s 
reply for the reason that the reply constituted a departure from the allegations 
of plaintiff as contained in her original petition. In her original petition the plaintiff 
alleged as follows: 

“That within 60 days from the date of loss plaintiff furnished to defendant 
proof of loss in writing and otherwise performed all of the conditions of said policy 
on her part.” 

In its answer the defendant specifically denied this allegation and pleaded that 
the making and filing of a proof of loss by plaintiff was a necessary prerequisite 
to the maintenance of an action on the policy, and that by reason of the failure 
of plaintiff to furnish such proof of loss her action could not be maintained. The 
affirmative allegation by plaintiff that she had furnished the defendant a proof of 
loss and the denial thereof by the defendant clearly raised an issue of fact between 
the parties on this proposition. If the plaintiff in her reply had admitted, con- 
trary to the allegations of her petition, that she had failed to file a proof of loss, 
as required under the terms and conditions of the policy, or if she had failed 
to deny the allegations of defendant’s answer in this particular, and had then pro- 
ceeded to allege cértain facts and circumstances which she relied upon as an estoppel 
on the part of the defendant to object to her omission to make proof of loss, then, 
undoubtedly, under the rule laid down by this court in the case of National Fire 
Ins. Co. v. Nichols, 85 Okl. 24, 204, P. 272, such an allegation would constitute a 
departure requiring a reversal of the judgment. 

[4] A departure occurs, as we understand it, when the plaintiff in his reply 
entirely abandons the theory relied upon for a recovery in the original petition 
and seeks in the reply to recover upon an entirely different state of facts, which 
are wholly inconsistent with the facts as set forth in the original petition. 21 
R. C. L. 456. In the instant case, when an examination of the original petition is 
made in connection with plaintiff’s reply, and in connection with the issues main- 
tained throughout the trial, it fails to disclose a situation of that kind. In her 
reply the plaintiff specifically denied the allegations of new matter contained in 
defendant’s answer, and then proceeded to reiterate in more specific terms the 
general allegations of her original petition to the effect that she had furnished 
the defendant a proof of loss. Throughout the trial, by her testimony, plaintiff 
maintained that she had furnished the proof of loss required by the terms of the 
policy, and, while her testimony on this issue was denied by the defendant, there 
was nevertheless evidence from which the jury could, with entire justification, find 
in favor of the plaintiff on this issue. 

We do not find, when the entire record is considered, any effort on the part 
ot the plaintiff, either in her reply or in the testimony offered by her, to fix 
liability against the defendant upon any theory other than that she had, within 60 
days after the fire, furnished the defendant, in writing, a proof of loss, as required 
by the terms of the policy. 

It is true that. plaintiff's reply set forth that defendant was estopped from 
raising any objection to the form, contents, and sufficiency of the proof of loss, 
but we fail to perceive in this allegation anything necessarily inconsistent with the 
allegation contained in her original petition that she had furnished a proof of loss, 
especially so since plaintiff had in her reply reiterated in detail the original allegation 
that she had so furnished the proof of loss. The fact that the proof of loss may 
have been defective in form or substance is. not inconsistent with the allegation 
that she had furnished a proof of loss. The allegation contained in defendant’s 
answer was to the effect, not that the plaintiff had furnished an insufficient proof 
of loss, but that she had failed to furnish any proof of loss whatever. 

We think, if defendant in its answer had admitted the making of a proof 
of loss and had attempted to defend upon the ground) that the proof of loss was 
defective or insufficient in form, that! such defense would relate to a mere promissory 
warranty, and, under the rule laid down by this court in Western Reciprocal 
Underwriters’ Exchange v. Coon, 38 Okl. 453, 134 P. 22, the pleading of facts 
in a reply by the plaintiff constituting a waiver or an estoppel on the part of de- 
fendant to assert such defense would not constitute a departure. 

The thing which distinguishes the instant case from the case of National Fire 
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Ins. Co. v. Nichols, supra, cited and relied on-by the defendant is that in this 
case the plaintiff in her reply did not admit the allegations contained in defendant’s 
answer, but specifically denied the same and as in- her original petition asserted 
the making of a proof of loss, whereas, in the case cited the plaintiff in the reply 
practically admitted the allegations contained in defendant’s answer and then pro- 
ceeded to set up a new cause of action entirely inconsistent with the facts set 
forth in the original petition. Under all of the authorities in actions to recover on 
fire insurance policies where, by the terms of the policy, a proof of loss is made a 
condition precedent to a recovery, ‘conduct on the part of the plaintiff in setting 
forth an entirely new cause of action in his reply based on waiver and estoppel 
constitutes a departure. 

As we view the record in this case, the question raised by the pleadings 
was whether or not the plaintiff had furnished a proof of loss. The question of 
the form and sufficiency of the proof of loss was not an issue in the case. The 
plaintiff testified that she, together with defendant’s soliciting agent, made a com- 
plete proof of loss, and that she swore to it, and that the same was sent to the 
home office of the company at Dallas, Tex. 

The defendant denied that any proof of loss had ever been made. It was 
plaintiff's theory, as we understand it, that the defendant at no time had any 
meritorious defense agaist her claim for a recovery of the full amount of the 
policy, and that defendant’s objection to the payment of the loss sustained by her 
under said policy was not based upon the lack of a proof of loss, but that defend- 
ant was attempting to intimidate her into accepting a sum of money in settlement 
of her loss far below that represented by the face of the policy. 

[5] All these disputed questions were submitted to the jury, and the jury has 
resolved all of them in favor of the plaintiff. "We have examined the record sufh- 
ciently to be convinced that the verdict rendered in favor of the plaintiff is 
reasonably supported by the evidence in the case. The other propositions raised and 
discussed by, the defendant in its brief have to do with alleged error of the trial 
court in admitting evidence on behalf of the plaintiff over the objection of the 
defendant, and in refusing to admit evidence offered on behalf of the defendant; 
in overruling its demurrer to the evidence of the plaintiff at the close of plaintiff's 
evidence ; in giving certain instructions to the jury; and in refusing other requested 
instructions. 

We have considered the objections of defendant to the alleged evidence, which 
it claimed was improperly admitted on behalf of the plaintiff, as well as the 
refusal by the court to admit certain evidence offered on defendant’s behalf, and 
we cannot say that the action of the trial court in its ruling thereon operated to 
the substantial prejudice of the defendant justifying a reversal of the case. 

We have examined the various instructions ritivized by the defendant, and 
we cannot say that said instructions, when considered as a whole, do not fairly 
state the law applicable to the issues in the case. 

In considering defendant’s objection to the action of the trial court in over- 
ruling its demurrer to plaintiff’s evidence, it is sufficient to say that there was 
evidence introduced on the part of the plaintiff reasonably tending to show that 
she was the owner of certain household goods located in a dwelling house at Red 
Fork, Okl., which were totally destroyed by fire on the night of October 3, 1922; 
that at the ime of said fire there was a policy of insurance issued by the defendant 
to the plaintiff in full force and effect covering this property, insuring the property 
against loss by fire in the sum of $1,000; that this property was not incumbered 
and was of the reasonable value of $2,000; that within 60 days after the fire 
plaintiff filed proof of loss with the defendant, as required by the terms of the 
policy. Plaintiff testified positively that the property at the time of the fire was 
worth about $2,000 and in this valuation she was corroborated by the evidence of 
one or two winesses. 

Upon a careful survey of the entire record, we think the judgment of the 
trial court is correct, and should be and is hereby affirmed. 
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INSURANCE CO. OF PENNSYLVANIA v. COUCH et at. (No. 454.) 
(Court of Civil Appeals of Texas. Waco. Jan., 1927. Rehearing Denied 
Feb. 3, 1927.) 

290 Southwestern Reporter 274. 

2. INSURANCE—EXCEPTIONS, IN ACTION ON FIRE POLICY, TO 
ANSWER ALLEGING PREVIOUS UNCONNECTED LOSSES, HELD 
PROPERLY SUSTAINED. 

Exceptions, in an action on fire policy, to portions of the answer which alleged 
previous unconnected losses by fire to plaintiff were held properly sustained, because 
such losses were immaterial to the issues. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


Error from District Court, McLennan County; Giles P. Lester, Judge. 

Suit by R. E. Couch against the Insurance Company of the State of Penn- 
sylvania, wherein John Armstrong intervened. Judgment for plaintiff and inter- 
vener, and defendant brings error. - Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for plaintiff in error. 

W. L. Eason and E. C. Canon, both of Waco, for defendants in error. 

Barcus, J. This suit was instituted by defendant in error Couch against 
plaintiff in error on a $1,500 fire insurance policy which it had issued to him on 
his house. He alleged that the house had been totally destroyed by fire. John Arm- 
strong intervened, alleging that he had a mortgage lien on the property and that 
the insurance policy was payable to him as his interest might appear. The cause 
was submitted to a jury on one special issue, and on the answer thereto, and addi- 
tional findings by the court, judgment was rendered for defendants in error for 
the face of the policy, apportioning the recovery between Couch and the intervener. 

It appears from the record that Couch had obtained an insurance policy on 
his building for $2,000' in a different company from plaintiff in error; that the 
agent of plaintiff in error agreed to and,did write an additional policy thereon for 
$1,500, and retained the policy in his possession until after the fire. There is no 
controversy about the policy having been issued or about the total loss of the 
property. Plaintiff in error contends that the policy is void because of a provision 
therein as follows: 


“This entire policy, unless otherwise provided by agreement indorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make 
or procure any other contract of insurance, whether valid or not, on the property 
covered in whole or in part by this policy.” 

Plaintiff in error alleged that, at the time it wrote the additional policy, de- 
fendant in error Couch informed him that the other insurance which he carried 
on the house was only $1,500, and that, if it had known the policy was for $2,000, 
it would not have written the additional policy; that, under the terms of the policy 
which it wrote, the total concurrent insurance permitted was only $3,000; and that, 
since defendant in error was carrying $3,500 total insurance instead of $3,000, the 
policy was therefore void. 


[1, 2] Plaintiff in error, as a further defense, alleged that the policy was void 
because defendant in error Couch had a previous loss by fire and collected insurance 
and had built not only the property involved in this litigation, but another house 
in the city of Waco with the money received therefrom, and that he had planned 
to build two houses and overinsure them and then collect the money on both houses 
in case of fire, and that he had obtained more insurance on each of the houses 
owned by him than the value of the property would justify. Defendants in error 
leveled four special exceptions to the portion of the answer which alleged these 
facts, and the trial court sustained each of them. 

Plaintiff in error complains of the action of the trial court— 

“in sustaining a special exception of the plaintiff to that much of the defendant's 
answer as pleads fraud upon the plaintiff or design upon the plaintiff’s part to 
insure his property for more than it was worth, and in connection therewith to 
conceal or misrepresent the total insurance which he carried on the building de- 
scribed in the policy sued on, and after the fire to attempt to collect more money 
than he was entitled to.” 

There is nothing in the record to show which special exception plaintiff in 
error is referring to as having been sustained. The trial court sustained four 
special exceptions to different portions of a single paragraph contained in plaintiff 
in error’s answer. The assignment presents several separate and distinct issues. 
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Clearly that portion of the answer which gave the history of other and separate 
Icsses by fire sustained by Couch and the amounts he had collected thereon and 
the use he had made of the funds collected was not material to the issues in this 
case. There was no fact alleged which in any way connected said fires, either in 
time or place, with the fire which destroyed the property in controversy. Neither 
was it alleged that any of the things complained of in said pleading that was 
stricken out by the court had any casual connection with or in any way contributed 
to the fire. Neither was there any allegation that the plaintiff in any way started 
the fire which caused the loss sued for. While we do not think the assignment is 
properly presented to require our consideration, we have examined same, and it is 
overruled. 

[3] Plaintiff in error contends that the judgment should be reversed because 
of the improper argument of counsel. The only issue submitted to the jury was: 

“Before the issuance of the policy in suit, did T. O. Glover have notice that 
the house in controversy was already covered by a $2,000 policy? Answer ‘yes’ 
or ‘no,’” 

—to which the jury anwered, “Yes.” Counsel for defendants in error in his closing 
argument stated to the jury: 

“Yes; we say that is the correct answer to that issue and that is an answer 
that renders a judgment in favor of Mr. Couch and intervener in this case.” 

Plaintiff in error contends that the argument had the effect of telling the jury 
the result said answer would have, and for said reason was improper. After the 
close of the argument counsel for plaintiff in error made his objection by privately 
calling the court’s attention thereto, and the court informed counsel that, if he 
desired, he would instruct the jury not to consider said remarks. Counsel did not 
and would not request the court to so instruct the jury. The bill of exception 
further shows that counsel for plaintiff in error in his argument to the jury had 
asked it to answer the issue in the negative. Plaintiff in error contends that said 
argument is ground for reversal, and cites at length the case of St. L. S. W. Ry. 
Co. v. Osborne, 270 S. W. 922, by this court. The facts in this case are entirely 
different from those in the Osborne Case. There each party was claiming that the 
injury was occasioned by the other’s negligence, and the jury might have found 
that each of the parties was equally negligent, and that their negligence was equally 
the proximate cause of the injury. In the case at bar the only issue to be deter- 
mined was, Did Glover, the agent of plaintiff in error, know that there was an 
insurance policy outstanding on the house for $2,000 at the time he issued the 
new policy for $1,500? On this issue there was a sharp conflict of testimony. 
Couch and his wife both testified that Couch told Glover there was a policy of 
$2,000 on the house. Glover testified to the contrary. The jury was bound to 
know, after having been in the trial of the case for two or three days, what effect 
their answe1 to said question would have with the court in rendering judgment. 
We do not think there was any error in said argument, for the reason that counsel 
for defendants in error was authorized to make said argument in response to the 
one that had been made by counsel for plaintiff in error. We think further that 
in no event was it such error as would authorize this court to reverse the case, since 
the only effect it had was to inform the jury of something they were already bound 
to know, and could not in any event have had any prejudicial effects on the jury. 
G. H. & S. A. Ry. Co. v. Harling (Tex. Civ App.) 208 S. W. 207; Id. (Tex. 
Com. App.) 260 S. W. 1016; Fain v. Nelms (Tex. Civ. App.) 156 S. W. 281; 
G. H. & R. R. Ry. Co. v. Fleming (Tex. City App.) 203 S. W. 105. In the 
case of G. H. & S. A. Ry. Co. v. Harling, supra, almost this identical question 
was involved, and the Court of Civil Appeals by a divided court held that the error 
was harmless, and the Supreme Court specifically affirmed that portion of the 
judgment. 

[4] Plaintiff in error complains of the form in which the special issue was 
submitted by the trial court. We do not think there is any merit in this con- 
tention, and same is overruled. The only controverted issue raised by the pleadings 
and evidence was, Did Glover, the agent of plaintiff in error, have actual knowledge 
that there was a $2,000 policy in existence on the house when he issued the additional 
policy of $1,500. We do not think the form of the question as submitted is on 
the weight of the evidence, or that it gives any undue emphasis to defendants in 
error’s theory of the case. 

We have examined all of plaintiff in error’s assignments of error, and same are 
overruled. 

The judgment of the trial. court is affirmed. 
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NATIONAL UNION FIRE INS. CO. OF PITTSBURGH, PA., v. RICHARDS. 
(No. 449.) 
(Court of Civil Appeals of Texas. Waco. Jan. 27, 1927.) 
290 Southwestern Reporter 912. 

1. INSURANCE—PLAINTIFF, SUING UNDER FIRE POLICY, MUST 
PROVE ALLEGED TOTAL LOSS UNDER GENERAL DENIAL (REV. 
ST. 1925, ART. 4929). 

General denial to action on fire policy puts plaintiff on proof of allegation that 

building was total loss, within meaning of Rev. St. 1925, art. 4929. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


2. INSURANCE—INSURED DID NOT SUSTAIN BURDEN OF PROVING 
TOTAL LOSS UNDER FIRE POLICY, UNDER EVIDENCE SHOWING 
REMNANTS OF BUILDING REMAINING AFTER FIRE. 


In action on fire policy for total loss, insured, showing that certain remnants 
of building remained standing after fire without showing suitability of remnants 
for reconstructing building or their value, held not to have sustained burden of 
proving total loss. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—IN SUIT ON FIRE POLICY, WHETHER REMNANTS 
OF BUILDING, CLAIMED TOTAL LOSS, COULD BE USED IN RE- 
naar BUILDING HELD FOR JURY (REV. ST. 1925, ART. 
190) 

In action under fire policy for total loss, whether remnants remaining after 
fire constituted substantial part, as compared with value of entire building, and 
whether reasonably prudent owner, uninsured, would utilize such remnants was 
issue of fact for jury, which should have been submitted on proper request, in view 
of Rev. St.. 1925, art. 2190, in absence of evidence as to condition or value of 
remnants. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 


4. INSURANCE—INSURER’S ADJUSTER’S AUTHORITY IS USUALLY 
LIMITED TO ASCERTAINMENT AND ADJUSTMENT OF LOSS. 
Authority of adjuster of insurer is usually limited to ascertainment and adjust- 

ment of loss. 

(For other cases, see Insurance, Dec. Dig. § 565.) 


11. INSURANCE—FORFEITURE PROVISION OF FIRE POLICY WILL BE 
CONSTRUED TO PREVENT FORFEITURE, IF FAIRLY SUSCEPT- 
IBLE OF SUCH INTERPRETATION. 

Provision avoiding fire policy if hazard is increased by means known to insured, 
being one of forfeiture, language will be construed so as to prevent forfeiture, 
if fairly susceptible of such interpretation. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


13. INSURANCE—INCIDENTAL USE OF DWELLING FOR THREE OR 
LESS ROOMERS. DOES NOT MATERIALLY INCREASE HAZARD SO 
AS TO AUTHORIZE FORFEITURE, UNDER PROVISION AVOIDING 
FIRE POLICY FOR INCREASED HAZARD. 


Under insurance schedule, adopted by fire insurance companies, classifying 
building in which more than three rooms are rented at one time as rooming house, 
but making no additional premium charge where three or less rooms are rented, 
incidental use of dwelling for accommodation of roomers, within limit permitted, 
does not, destroy its character as dwelling nor constitute material increase of hazard 
as to authorize forfeiture, under provision avoiding fire policy for increase of hazard 
known to insured. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 


14. INSURANCE—ONLY SUBSTANTIAL INCREASE OF RISK WORKS 
FORFEITURE OF POLICY, AVOIDED FOR INCREASE IN HAZARD. 
Under provision avoiding fire policy for increase in hazard by means known 

to insured, only substantial increase of risk will ipso facto work forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 
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15. INSURANCE—INSURED’S LACK OF KNOWLEDGE OF RENTING 
OF ROOMS BY TENANTS IN DWELLING INSURED PREVENTED 
FORFEITURE, UNDE RPROVISION AVOIDING POLICY FOR IN- 
CREASE OF HAZARD WITHIN CONTROL OR KNOWLEDGE OF 
INSURED 
Where fire " policy covering building occupied by tenants was to be void on: in- 

crease of hazard within control or knowledge of insured, insured’s lack of knowledge 

of renting of rooms by tenants prevented forfeiture of policy as result of breach 
of provision increasing hazard. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


18. INSURANCE—EVIDENCE THAT INSURED DID NOT KNOW RENT- 
ING OF ROOMS BY TENANT WAS MATERIAL TO RISK, WAS. AD- 
MISSIBLE TO REBUT ALLEGED KNOWLEDGE BY INSURED OF 
RENTING, CLAIMED TO HAVE INCREASED HAZARD. 

In action on fire policy, claimed to have been forfeited by increase in hazard 
due to tenant’s renting premises to more than three roomers, it was competent 
for insured to testify that he did not know such renting “was material to risk to 
show that there was no reason why any objective evidence of such renting would 
attract his attention on visits to premises. 


(For other cases, see Insurance, Dec. Dig. § 654[1].) 


Appeal from District Court, McLennan County; Giles P. Lester, Judge. 

Action by Ben C. Richards against the National Union Fire Insurance Company 
of Pittsburgh, Pa. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded. 

See, also, 278 S. W. 488. 

Thompson, Knight, Baker & Harris, of Dallas, Witt, Terrell & Witt, of Waco, 
for appellant. 

Williams, Williams, McClellan & Lincoln, of Waco, for appellee. 

GALLAFHER, C. J. This is a suit by appellee, Ben C. Richards, against appellant, 
the National Union Fire. Insurance Company, of Pittsburgh, Pa., to recover on a 
fire insurance policy issued to him by appellant covering a certain two-story, shingle 
roof, frame building, occupied by a tenant. Appellee alleged that said building was 
totally destroyed by fire, and that appellant, by reason thereof, became liable to 
him for the sum of $6,000, the amount specified in said policy. He further alleged 
that appellant was notified of said loss, and that its agent inspected the same and 
agreed with him that the loss was total, but, notwithstanding the same, appellant 
refused to pay said loss. The evidence disclosed that said house had been occupied 
by three successive tenants; that all of said tenants resided in said house during 
their respective tenancies; that, at least, twa of such tenants rented) spare rooms 
in said house to roomers when they were able to do so, but that there were no rooms 
rented at the time of the fire. There was no attempt to show that the fire was in 
any way connected with such renting of rooms. The case was submitted to a jury 
on special issues. The jury found in response thereto that appellee’s tenants who 
occupied said house rented more than three rooms therein to roomers at one time; 
that the renting of more than three rooms to roomrs at ne time opeated to increase 
the fire hazard, but that appellee did not know that any of his said tenants rented 
more than three rooms to roomers at any one time. The other findings of the jury 
are not material to the issues presented by appellant in this appeal. The court 
rendered judgment against appellant in favor of appellee for the sum of $6,000, 
with interest and costs of suit. ON cee presents said judgment for review. 

pinion. 

[1] Among the defense pleaded by appellant was a general denial. Such 
denial put appellee on proof of his allegation that said building was a total loss, 
within the meaning of article 4929 of the Revised Statutes 1925, which so far as 
applicable reads as follows: 

“A fire insurance policy, in case of a total loss by fire of property insured, 
shall be held and considered to be a liquidated demand against the company for 
the full amount of: such policy.” 

Appellee testified that the house was a two-story, shingle roof, frame building 
on a brick pier foundation; that “the only thing that was left standing of the build- 
ing after the fire was a part.of the front will, the two high chimneys, and some 
other rubbish”; that he could not tell the condition of the brick piers under the 
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house after the fire; that he quessed some of them were broken down, and some not; 
that said piers were square brick pillows, 18 inches 2 feet, or 2%4 feet square, and 
about 2% or 3 feet above the ground; that he could not answer whether any of 
said piers had been knocked down because he didn’t pay any attention thereto. Ap- 
pellant’s local agent testified that he inspected the premises shortly after the fire 
and found “nothing left but the chimney standing, some part of the walls, and a 
part of the fundation.” Appelant sent an adjuster to inspect the loss, and he told 
appellee that the building was a total loss. Appellee and one of the witnesses in the 
case, respectively, in testifying, spoke of said building as having been “destroyed by 
fire.” This is substantially all the testimony in any way bearing on the issue of total 
loss. Appellant requested the court to submit to the jury the following special issue: 

“Would a reasonably prudent person, uninsured, have used the remnants of the 
building insured, under the policy sued on, remaining after the fire complained of in 
this ote as a basis for restoring such building to the condition in which it was before 
the fire,,” 


aoe court refused to submit the same. Such refusal is presented as ground for 
reversal. 

The test to be applied in determining when an insured building is a total loss, 
within the meaning of the above statute above quoted, has been prescribed by our 
Supreme Court, and by our Commission of Appeals with the approval of said court. 
Our Supreme Court in Royal Insurance Co. v. McIntyre, 90 Tex. 170, 182, 36 S. W. 
1068, 1074 (35 L. R. A. 672, 59 Am. St. Rep. 797), after an extensive review of 
authorities on the question said: 


“After a tareful considerable of the question we are of opinion that there can 
be no total loss of a building so long as the remnant of the structure standing is 
reasonably adapted for use as a basis upon which to restore the building to the con- 
dition in which it was before the injury; that whether it is so adapted depends upon 
the question whether a reasonably prudent owner, uninsured, desiring such a struc- 
ture as the one in question was before injury, would, in proceeding to restore the 
building to its original condition, utilize such remnant as such _ basis.” 

This rule was recognized and applied by the Commission of Appeals in Fire 
Association of Philadelphia v. Strayhorn, 211 S. W. 447, 448, 449. Ln that case 
there was some evidence that the lower half of two side walls of the burned build- 
ing were suitable for use in rebuilding, and also testimony to the contrary. There 
was no testimony as to the value of such remnant of the building, if usable, and 
no testimony with reference to the cost of reconstruction with or without the use 
thereof. The court submitted a general issue, asking the jury to determine whether 
teh building was a total loss, but refused a special issue requested by the insurance 
company, which was substantially the same as the issue requested by appellant in this 
case. We quote from the opinion of the court in that case as follows: 


“No evidence was adduced as to the value of the remaining walls or the com- 
parative cost of reconstruction, using such walls, or building entirely anew. Evi- 
dence of this character is admissible upon the issue of total loss and is potent in a 
determination thereof. The evidence as to the remaining walls and their condition 
was sufficient to raise the issue. The absence of evidence as to value of the remnant 
and cost of reconstruction did not preclude the right of defendant to a correct charge 
on total loss and submission of the issue whether a reasonably prudent owner, unin- 
sured, desiring to reconstruct the building, would use the remnant as a basis for such 
reconstruction. We are of opinion * * * that the special issue requested by de- 
fendant should have been submitted.” 


The last case by the Commission of Appeals on the question cited by appellant 
is National Liberty Insurance Co. v. Dansby, 260 S. W. 1040, 1041. In that case 
the superstructure or building proper was burned away, so that nothing remained 
of any value or utility for use in reconstructing the building except two stone steps 
and a concrete foundation. In that case the insurance company offered testimony 
tending to show that said steps and foundation were uninjured, that they were of 
substantial value, and that a reasonably prudent owner, without insurance, who de- 
sired to rebuild the building as itw as before the fire, would use the same in doing 
so. The court excluded the testimony so offered. The Commission of Appeals held 
said testimony admissible and said. 

“It is a question of fact as to whether the foundation of the building is a sub- 
stantial: part of the structure, as compared with -the value of the entire building, 
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and, if so, then it is a further question of fact as to whether or not it is reasonably 
adapted for use as a basis upon which to restore the building.” 

[2, 3] In each of said cases by the Commission of Appeals the holdings of the 
Commission were expressly approved by the Supreme Court. The right of appellant, 
upon proper request, to have every controverted issue of fact submitted to the jury 
for determination is statutory. R. S. 1925, art. 2190. It devolved upon appellee to 
prove that the building, as a result of said fire, was a total loss. He could have 
done so by showing that it was entirely destroyed. He did not do so. He showed 
on the contrary, that certain remnants of the building remained standing after the 
fire. The condition of such remnants with reference to being suitable or unsuitable 
for use in reconstructing the building and the reasonable value of the same, if suit- 
able and so used, were not shown. Neither was there any evidence tending to show 
whether the value, if any, of such remnants in the aggregate did or did not constitute 
a substantial part, as compared with the value of the entire building. Having no 
evidence with reference to the condition or value of such remnants, nor whether their 
use would result in a substantial reduction in the cost of reconstruction, we cannot 
say that reasonable minds might not differ with reference to whether such remnants 
constituted a substantial part, as compared with the value of the entire building, and 
whether a reasonably prudent owner, uninsured, desiring such a structure as the one 
in question was before injury, would, in proceeding to restore the building to its 
original condition, utilize such remnants in doing so. Such issue of fact should have 
been submitted to the jury when a proper request for such submission was made. 
Insurance Co. v. Strayhorn, supra. 

{4, 5] Weare not unmindful of the fact that appellee testified that appellant’s 
adjuster told him that the building was a total loss. Appellant promptly objected 
to said testimony, and the objection was overruled. The authority of an adjuster 
is usually limited to the ascertainment and adjustment of the loss. 26 C. J. pp. 413, 
414, § 533. There is no contention that an adjustment was made in this case. The 
statement testified to by appellee was in the nature of an admission by appellant’s 
adjuster against its interest. The circumstances under which it was made are not 
further shown than that the adjuster had inspected the burned building, and that he 
and appellee were talking about the situation at the time. We may assume in favor 
of the admissibility of said statement that the matter of making or refusing to make 
an adjustment of the loss was the subject of discussion in said conversation, and that 
the statement was therefore about a matter within the scope of said adjuster’s au- 
thority and in which he was engaged at the time, so as to make such statement, if 
otherwise competent, admissible in evidence. 22'C. J. pp. 367-370, § 440. 

[6] An admission is defined as being the voluntary acknowledgment of the ex- 
istence of a particular fact. 22 C. J. p. 296, § 323. A statement amounting to an 
admission of the existence of a relevant matter of fact is competent evidence against 
the party by whom the same was made or to whom it is legally attributable, as in 
case of principal and agent. 22 C. J. p. 297, § 324. 

[7, 8] On the other hand, statements or admissions relating to a question of law 
are not admissible in evidence. 22 C. J. p. 298, § 325. Whether the remnants of 
the burned building constituted a substantial part as compared with the value of the 
entire building, and whether such remnants were reasonably adapted to use as a 
basis upon which to reconstruct the building and whether a reasonably prudent person, 
uninsured, desiring to restore the building would have so used them, were matters 
of fact. About any or all these matters said adjuster might have made a statement 
admissible in evidence as an admission. 

[9, 10] Whether the facts existing with reference to these matters as seen and 
understood by said adjuster, as the result of his inspection or otherwise, showed 
that said building was a total loss, within the meaning of the statute above quoted, 
was a question of law. Since said statement was a conclusion of law on the part 
of appellant’s adjuster, it was not admissible in evidence over appellant’s objection. 
In respect to admissibility, there is no distinction between such a statement offered 
as an admission and the same statement offered as a part of the testimony of a wit- 
ness on the stand. Our Supreme Court, in the case of Brown v. Mitchell, 88 Tex. 
350, 367, 31 S. W. 621, 629 (36 L. R. A. 64), speaking on this subject, said: 

“We think that the authorities cited, upon established and sound principles of 
law, will maintain the conclusion as correct, that no witness will be permitted to 
testify to a legal conclusion from facts given either. by himself or testified to by 
another.” 
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See, also, Berger v. Kirby, 105 Tex. 611, 615, 153 S. W. 1130, 51 L. R. A. 
(N. S.) 182; Stewart v. Miller (Tex. Civ. App.) 271 S. W. 311, 320; Williams v. 
Livingston, 52 Tex. Civ. App. 275, 113 S. W. 786, 787, and, authorities there cited. 

Appellant contends that the policy sued on had long before the fire become null 
and void by reason of a breach of the promissory warranty against increase of 
hazard contained therein, and presents said contention as ground for reversal by 
several separate propositions. Said policy insured appellee’s building “while occupied 
by a tenant, and not otherwise, as a dwelling house.” It contained the following 
provision of forfeiture: 

“This policy, unless otherwise provided by agreement indorsed hereon and added 
hereto, shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured.” 

[11] The policy contained no such indorsement. The testimony showed that 
each tenant, who occupied said building, was the head of a family and with such 
family resided therein during his or her tenancy. The testimony further showed 
that, at least, two of said tenants rented rooms in said building to roomers. No 
rooms were rented at the time of the fire. The testimony further showed that the 
fire hazard of a rooming house was greater than the hazard of a dwelling, and 
that the greater the number of rooms rented the greater the hazard. There was 
also testimony that the fire insurance commission of the state, prior to the issuance 
of the policy sued on, had issued a general basis schedule, prescribing the classifica- 
tion of buildings and the rates to be charged for insuring buildings in each class; 
that in classifying dwellings and fixing premiums for the insurance of the same, 
where three rooms or less were rented, such schedule provided that no extra charge 
should be made, but that where more than three rooms were rented such dwellings 
should be classed as rooming houses. There was also testimony that the rates pre- 
scribed for rooming houses were higher than those prescribed for dwellings. The 
jury, as before stated, found that more than three rooms were rented to roomers 
at one time, and that such renting increased the fire hazard, but further found that 
appellee did not know of such renting. The gist of the contentions advanced by ap- 
pellant in his said several propositions is that the renting of even one room was a 
violation of said provision and worked a forfeiture of the policy sued on, and that 
appellant’s lack of knowledge of the renting of rooms by his tenants did not prevent 
such forfeiture. The provision under consideration being one of forfeiture, the 
language used therein will be construed so as to prevent such forfeiture, if fairly 
ag such interpretation. Brown v. Palatine Ins. Co., 89 Tex. 599, 35 

. W. ; 

[12] It is a matter of common knowledge that dwelling houses used primarily 
as places of residence for families are also frequently used for the incidental ac- 
commodation of guests, boarders, or roomers. On the other hand, it is a matter of 
common knowledge that many houses, situated in residence districts and adapted to 
residence purposes, are used primarily for the accommodation of boarders or roomers, 
and the occupancy of the same by the family of the proprietor is merely incidental. 
In such cases, whether a building is used primarily for residence purposes, or only 
incidentally for such purposes, may be difficult to determine. 

[13, 14] It therefore becomes apparent that some arbitrary classification is rea- 
sonable and proper. We think the general basis schedule, introduced in evidence by 
appellant, fairly construed, recognizes and by necessary implication covers this situa- 
tion. Said schedule deals with classification as well as premium charges. These 
matters are not treated separately and at length, but they are blended and abbreviated 
and arranged in tabular form. Dealing with both the classification of dwellings for 
the purpose of insurance and the premium charges to be exacted for insuring the 
same, all in one table, it is provided that, where three or a less number of rooms 
are rented to roomers at one time, no additional premium charge shall be made, but 
that, when more than three rooms are so rented at one time, the building shall be 
classed as a rooming house. We conclude therefore that the incidental use of a 
dwelling house for the accommodation of roomers, within the limit so permitted, 
does not destroy its character as a dwelling, nor constitute such a material increase 
of hazard as to require an additional premium or to authorize a forfeiture under the 
terms of the policy relied on by appellant. Only a substantial increase of risk or 
hazard will ipso facto work a forfeiture. Crane et al. v. City Insurance Co. (C. C.) 
3 F. 558, 561, 562; 2 Cooley’s Briefs on Insurance, p. 1637, par. (j); 13 Am. & 
Eng. Ency. of Law, p. 286, par. (b), and note 3. 

[15] Whether the renting of more than three rooms to roomers at any one time, 
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as found by the jury to have been done in this, case, worked an immediate forfeiture 
of the policy, notwithstanding such fact of renting was not known by appellee, de- 
pends upon a proper construction of the particular language used in said provision. 
According to such language, the policy is to be void only when the hazard is increased 
within the control or knowledge of the insured. Said policy expressly provides that 
the occupancy of the building shall be by tenants. The acts complained of and 
relied on by appellant as working a forfeiture were the acts of appellee’s tenants. 
There is, as might be expected, some conflict in the authorities with reference to the 
proper construction of this rather vague provision. Excluding cases involving the 
construction of other and more onerous provisions, we think the weight of authority 
is that appellee’s lack of knowledge of the renting of rooms by his. said tenants 
prevented a forfeiture of said policy as a result of the breach of said provision. 
Royal Exch. Assur. of London v. Thrower, 159 C. C. A. 70, 246 F. 768 et seq.; 
Id. (D. C.) 240 F. 811, 814-817; Northern Assur. Co. v. Crawford, 24 Tex. Civ. 
App. 574, 59 S. W. 916; North British Mercantile Ins. Co. v. Union Stockyards Co., 
120 Ky. 465, 87 S. W. 285, 287; Nebraska & I. Ins. Co. v. Christiensen, 29 Neb. 
572, 45 N. W. 924, 927, 26 Am.* St. Rep. 407; London & Western Trust Co. v. 
Canada Fire Ins. Co., 13 Ont. L. Rep. 540, 7 Ann. Cas. 386, 387, 388, authorities there 
cited and note thereto ; Merrill v. Insurance Company of N. A. (S.C Ao. i. eo - 
East Texas Fire Ins. Co. v. Kempner, 12 Tex. Civ. App. 533, 34 S. W. 393, 396; 
Rife v. Lebanon Mutual Ins. Co., 115 Pa. 530, 6 A. 65, 2 Am. St. Rep. 580; Mc- 
Gonigle v. Susquehenna Mutual Fire Ins. Co., 168 Pa. 1, 31 A. 868, 874; 4 Joyce 
on, Insurance (2d Ed.) § 2222; 26 C. J. p 197, § 239, and authorities cited in note 
39 thereto; 14 R. C. L. § 327, ‘pp. 1145, 1146, and note 3; 13 Am. & Eng. Ency. of 
Law, “p. 286, and note 5. 

[16] Appellee was permitted, over the objection of appellant, to testify that he 
did not know that the occupancy of said building by roomers would increase the fire 
hazard. Appellee had testified that he did not know that any of his tenants rented 
or contemplated renting rooms. Appellant, by cross-examination of appellee and by 
other testimony, sought to show that appellee had been in the building on two.or more 
occasions for the purpose of consulting with his tenants with reference to needed 
repairs, as tending to show that he must have known that rooms were being rented 
as a result of ordinary casual observation. We think it was competent for appellee 
in this connection to testify that he did not know that such renting of rooms was 
material to the risk, as tending to show that there was no reason why any objective 
evidence of such renting would attract his attention on such visits. 

The judgment of the trial court is reversed and the cause is remanded. 


STILLMAN v. NORTH RIVER INS. CO. Et At. 
(Supreme Court of Wisconsin. Feb. 8, 1927.) 
212 Northwestern Reporter 67. 

1. INSURANCE—FIRE POLICY PROVISION THAT POLICY IS FOR- 
FEITED BY REMOVAL OF INSURED PROPERTY WITHOUT COM- 
PANY’S WRITTEN CONSENT CAN BE WAIVED ONLY AS PRO- 
VIDED. 

Provision in fire insurance policy that it was forfeited by removal of insured 
property to different location without written consent of company indorsed on 
policy cannot be waived except in manner expressly provided. 


(For other cases, see Insurance, Dec. Dig. § 384.) 


2. INSURANCE—VERBAL CONSENT OF AGENT HELD NOT TO ESTOP 
INSURER FROM FORFEITING FIRE POLICY FOR REMOVAL OF 
PROPERTY WITHOUT WRITTEN CONSENT. 

One, insured under fire policy which provided that policy was forfeited upon 
removal of insured goods to different location without written consent of insurer, 
informed agent of insurer that he intended moving, but did not give time or new 
location, nor deliver policy to him for indorsement of consent. Agent declared it 
“all right.” Held, that insurer, in suit on policy, was not estopped from claiming 
forfeiture of policy. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

3. INSURANCE—INSURER’S FAILURE "rd RETURN UNEARNED PRE- 
MIUM ON FORFEITED FIRE POLICY DID NOT ESTOP ITS CLAIM 
OF FORFEITURE, THERE BEING NO OBLIGATION TO RETURN. 
Failure of insurer to return unearned insurance premium on forfeited insur- 
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ance policy did not estop it from claiming a forfeiture, since insured could not 
maintain action to recover any unearned premium money. 


(For other cases, see Insurance, Dec. Dig. § 392[5].) 


Appeal from Circuit Court, Fond du Lac County; Chester A. Fowler, Judge. 

Action by Oliver M. Stillman against the North River Insurance Company and 
others. From a judgment for plaintiff, defendants appeal. Reversed and remanded, 
with instructions—[By Editorial Staff.] 

Shaw, Muskat & Sullivan, of Milwaukee, for appellants. 

John P. McGalloway, of Fond du Lac (F. Ryan Duffy, of Fond du Lac, of 
counsel), for respondent. 

Owen, J. This is an action to recover on a fire insurance policy. The defense 
is that the policy was forfeited by reason of the removal of the insured property 
to a different location without the written consent of the company indorsed on 
the policy. The policy covered certain household goods “only while contained 
in or attached to the two-story shingle roof frame building kept for dwelling 
purposes, situated at 55 North Portland street, city of Fond du Lac, state of 
Wisconsin.” The policy also contained this provision: 

“No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agreement added 
hereto, nor shall any such provision or condition be held to be waived unless such 
waiver shall be in writing added hereto, nor shall any provision or condition of 
this policy or any forfeiture be held waived by any requirement, act or proceeding 
on the part of this company relating to appraisal, or to any examination herein 
provided for; nor shall any privilege or permission affecting the insurance here- 
under exist or be claimed by the insured unless granted herein or by rider added 
hereto.” 


About the Ist of December, 1924, the insured sold out his business in 
Fond du Lac and contemplated removal to Neenah. On the 4th day of December 
he met the agent of the company on the street and said to him: . 

“T have sold out my restaurant here in Fond du Lac. I am going to move 
to Neenah. I didn’t: tell him where I was going to move to in Neenah, because 
I didn’t know. I didn’t tell him when I was going to move. I says, ‘In the near 
future, two or three days.’ That is all I told him at the time, and all he said to 
me was, ‘I will attend to it. That was his whole conversation. Mr. Giebel (the 
agent) didn’t say anything to me about a removal permit, and I didn’t request 
him for a removal permit.” 

On the 9th of December the insured moved his household goods to Neenah, 
and on the 12th day of December they were destroyed by fire. Prior to the fire 
he had not advised the agent of his location in Neenah. 

The case was submitted to the jury upon a special verdict, which verdict found: 
(1)° That the plaintiff informed the agent that he wished to keep his insurance in 
force on removing to Neenah; (2) that the agent promised the plantiff, in substance, 
that the insurance would be continued in force until the plaintiff informed him 
af his new location; and (3) that the plaintiff did not unreasonably delay in in- 
torming the agent of his new location. Upon this’ verdict, judgment was rendered 
in favor of the plaintiff, {.om which judgment the defendant appeals. 


[1] Appellant claims that the contract of insurance became void upon the 
removal of the insured property from the location described in the policy. By the 
terms of the policy the property was insured only while located in the building 
described in the policy. According to the terms of the policy this provision could 
not be waived by any one unless the waiver be in writing and added to the policy. 
It is well settled in this state that such a provision cannot be waived except in the 
manner expressly provided. It is just as well settled, however, that circumstances 
may exist which will estop the company from denying the waiver, even though 
the waiver is not evidenced by a written agreement attached to the policy. The 
law upon this subject received such recent elucidation by this court in Spohn v. 
Johnson, 209 N. W. 725, that further elaboration here 1s unnecessary. In this case 
respondent does not claim that the provisions of the policy were waived, but it is 
claimed that the company is estopped from denying the waiver. The sole question, 
therefore, to be considered is whether the circumstances raises such an estoppel. 

In Spohn v. Johnson, supra, there was a transfer of property covered by 
insurance. The parties to the transaction went to the office of the agent of the 
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company carrying the insurance and employed him to prepare the documents neces- 
sary to perfect the transfer, including the transfer of the insurance policy, with 
the validating consent of the company to such transfer indorsed upon the policy. 
At the end of an hour the parties returned to the office of the agent, who repre- 
sented that he had prepared all necessary documents, instructed them what and 
where to sign, put the papers in an envelope, including the insurance policy, and 
handed same to the purchaser of the property. He put the envelope in his safe 
without examining the contents until fire destroyed the property, when, upon examina- 
tion, he found that the insurance policy had not been transferred nor had the validat- 
ing consent of the company been indorsed thereon. It was held that under such 
circumstances the company was estopped to deny that the change of the ownership 
of the property had not been with the consent of the company, evidenced in the 
manner required by the terms of the policy. The circumstances were such in that 
case as to lead the purchaser of the property to believe, and justified his reliance 
upon the belief, that the transfer of the policy had been properly executed, and that 
the company had evidenced its consent to such transfer in the manner required by 
the terms of the policy. Do any such facts exist in this case? 

[2] The insured is charged with knowledge of the provisions of the policy. He 
knew that by its terms it covered this property only while located in the building 
described in the policy, and that this provision in the policy could be changed only 
by a written agreement attached to the policy. Upon casually meeting the agent 
of the company on the street, he informed him that he was going to move to Neenah. 
He did not tell him when he was going to move, he did not tell him to. what location - 
in Neenah he intended to move, and he did not deliver to him the policy in order 
that the written agreement consenting to the change of location could be attached to 
the policy. He merely had the assurance of the agent that “it would be all right.” 
He knew, however, that it could not be made “all right” except by written consent 
attached to the policy. He knew that no opportunity had been given to the agent 
to attach such an agreement. He had no reason whatever for believing that the 
terms and conditions of the policy had been waived in the manner required by the 
terms of the policy. He had no right to rely upon the belief that the insurance 
provided by the policy continued in force after the removal of his property from 
the location described in the policy. It is plain that there are no circumstances in the 
case which estopped the company from claiming a forfeiture of the policy. 

[3] Counsel for respondent argues that the company is estopped from claiming a 
forfeiture of the policy because it failed to return the unearned portion of the pre- 
mium paid on the policy. In support of this proposition, Joliffe v. Madison Mutual 
Insurance Co., 39 Wis. 111, 20 Am. Rep. 35; Erdmann y. Mutual Insurance Co. of 
the Order: of Herman’s Sons of Wisconsin, 44 Wis. 376; McQuillan v. Mutual 
Reserve Fund Life Association, 112 Wis. 665, 87 N. W. 1069, 88 N. W. 925, 56 
L. R. A. 233, 88 Am. St. Rep. 986; and Williams v. National Casualty Co. ( Wis.) 
209 N. W. 597, are cited. These cases hold that the retention of money paid to an 
insurance company for an installment due upon one of its policies, with knowledge 
of facts rendering the policy void, ratifies and affirms it as a subsisting obligation. 
Counsel cites no cases holding that the failure of an insurance company to return 
the unearned portion of a premium upon its obtaining information of facts con- 
stituting a forfeiture of the policy amounts to a waiver of the forfeiture or estops 
it from asserting the forfeiture. Manifestly, the cases cited by the respondent do 
not support his contention. Such authorities as we have been able to find are rather 
to the contrary. Farmers’ Mutual Insurance Co. of Nebraska v. Home Fire Insur- 
ance Co. of Omaha, 54 Neb. 740, 74 N. W. 1101; Economic Life Association v. 
Spinney, 116 Iowa, 385, 89 N. W. 1095, and cases there cited. These cases hold 
that the insured cannot maintain an action to recover the unearned premium paid on 
a forfeited insurance policy, and this we believe to be the settled doctrine. We can 
see no reason why one who has breached his insurance contract should be permitted 
to recover any portion of the premium which he has paid thereon. It cannot be 
said that there is a lack of consideration, because he has enjoyed insurance during 
the time the policy has been in force. 

Judgment reversed and cause remanded, with instructions to dismiss the plain- 
tiff’s complaint. 
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(Supreme Court of Wisconsin. Feb. 8 
2 Northwestern Reporter 301. 


1. INSURANCE—VACANCY OF BUILDINGS AT TIME OF FIRE HELD 
NO DEFENSE, WHERE INSURER’S AGENT KNEW THEY WERE 
UNOCCUPIED WHEN POLICY SUED ON WAS ISSUED. 

That buildings destroyed by fire were unoccupied at time held no defense to suit 
on fire policy, where they were unoccupied with knowledge of agent to whom ap- 
plication for insurance was made, when policy was issued. 


(For other cases, see Insurance, Dec. Dig. § 389[1].) 


2. INSURANCE—INSURER KNOWING OF MORTGAGE WHEN POLICY 
SUED ON WAS ISSUED, HELD ESTOPPED TO SET UP PROVISION 
LIMITING AMOUNT OF INCUMBRANCES. 


Insurer knowing of mortgage at time of issuance of fire policy sued on which 
provided for payment of loss to mortgagee as her interest appeared, was charged 
with knowledge of amount thereof and estopped to set up provision limiting in- 
cumbrances to 50 per cent. of value of property. 


(For other cases, see Insurance, Dec. Dig. § 389[3].) 


3. INSURANCE—INCREASED RATIO BETWEEN AMOUNT OF INCUM- 
BRANCE AND VALUE OF LAND BY DECREASE IN VALUE THERE- 
OF DOES NOT OFFEND AGAINST FIRE POLICY PROVISION LIM- 
ITING INCUMBRANCES. 


Decrease in value of land, increasing ratio between such value and amount of 
incumbrance, does not offend against ordinary provision of fire insurance policy 
limiting incumbrances ; such provisions referring to incumbrances created by insured’s 
voluntary act. 

(For other cases, see Insurance, Dec. Dig. § 283[4].) 


4. INSURANCE—DELINQUENT TAXES ARE NOT ADDITIONAL “IN- 


CUMBRANCES” WITHIN FIRE POLICY PROVISION LIMITING IN- 
CUMBRANCES. 


Delinquent taxes do not constitute additional “incumbrances,” within provision 
of fire insurance policy limiting incumbrances. 


(For other cases, see Insurance, Dec. Dig. § 283[3].) 


5. INSURANCE—PRIOR INSURANCE HELD NO DEFENSE TO ACTION 
ON FIRE POLICY, IN ABSENCE OF PROOF THAT PRIOR POLICY 
big! ASSIGNED BY FORMER OWNER TO PLAINTIFF OR STILL 

ORCE. 


Prior insurance on property held no defense to action on fire policy, in absence 
of proof that prior policy, issued to former owner, was assigned by him to plaintiff 
or was still in force. 

(For other cases, see Insurance, Dec. Dig. § 288[1].) 


6. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT AMOUNT OF 
FIRE INSURANCE ON LUMBER AND HOUSE WAS SECURED BY 
FRAUDULENT MISREPRESENTATIONS OF VALUE 


In action on fire insurance policy, evidence held not to show that amount of in- 
surance, originally written on lumber and material for house and transferred to 
house when completed, was secured through fraudulent misrepresentations as to 
value of material and house. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 
7. INSURANCE—EVIDENCE OF VALUE OF MATERIAL AND HOUSE 


INSURED AGAINST FIRE HELD IMMATERIAL, IN ABSENCE OF 
MISREPRESENTATIONS OF VALUE. j 
In absence of misrepresentations of value of material for house and house 
itself, to which fire insurance on material was transferred on completion ‘thereof, 
testimony as to actual value of material and house was properly excluded as im- 
material in action on policy. 


(For other cases, see Insurance, Dec. Dig. § 648{1].) 


DAY et at. v. HUSTISFORD FARMERS’ ee. INS. CO. 
) 


-— 
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9. INSURANCE—INSURER’S DENIAL OF LIABILITY IS WAIVER OF 
POLICY PROVISION FIXING TIME FOR SUIT THEREON. 
Insurance company’s denial of any liability on policy is waiver of provision 
therein fixing time within which action shall be begun. 

(For other cases, see Insurance, Dec. Dig. § 623[4].) 


12, INSURANCE—BY-LAW REQUIRING INSURER TO PAY LOSS WITH- 
IN 100 DAYS FROM RECEIPT OF NOTICE HELD NOT A LIMITA- 
TION ON ACTION ON FIRE POLICY. 

Insurance company’s by-law, requiring payment of loss within 100 days from 
time of receiving notice of loss, unless company determined to resist payment on 
legal grounds, etc., held not a limitation on action on fire policy. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

Appeal from Circuit Court, Waukesha County; C. M. Davison, Judge. 


Action by Fred J. Day and others against the Hustisford Farmers’ Mutual In- 
surance Company. Judgment for plaintiffs, and defendant appeals. Affirmed—[By 
Editorial Staff.] 

Kading & Kading, of Watertown, for appellant. 

J. H. Schnorenberg, of Hartford, for respondents. 


Owen, J. This is an action brought to’ recover upon a fire insurance policy 
— by the appellant company to one Fred Day. A coverage of $1,200 was placed 

“frame and log barn and shed and silo.” This property burned on the Ist day of 
April, 1925. On the 2d day of April, Fred Day conveyed the farm upon which 
these buildings were located to the plaintiffs and assigned to them his cause of 
action under the insurance policy for the fire loss sustained on April Ist. The com- 
pany interposed numerous defenses. The court directed a verdict in favor of, the 
plaintiffs. 

[1] Appellant’s first contention is that the policy was void because at the time 
of the fire the buildings destroyed were unoccupied. The answer to this contention 
is that they were unoccupied at the time of the issuance of the policy, which fact 
was known to the agent to whom application for insurance was made. Notwith- 
standing ‘this fact the company issued the policy. In Welch v. Fire Association of 
Philadelphia, 120 Wis. 456, 461, 98 N. W. 227, it was said that an insurance com- 
pany receiving a premium and delivering a policy with knowledge of the existence 
of facts rendering the policy void by reason of some stipulation in the policy or 
application to that effect is estopped from thereafter insisting upon such stipulation. 
In Alkan v. New Hampshire Insurance Co., 53 Wis. 136, 10 N. W. 91, it was ex- 
pressly held that the knowledge of the agent of an insurance company that buildings 
upon which fire insurance was solicited were vacant and unoccupied was the knowl- 
edge of the company, and that the issuance of a policy upon the vacant and unoc- 
ctipied buildings operated as a waiver upon the part of the company of a provision 
of the policy that the policy would become void if the premises became unoccupied. 
This defense, therefore, cannot be sustained. 

[2] It is further contended that the policy became void because the premises 
became incumbered, and at the time of the fire were incumbered for more than 50 
per cent of their value, contrary to a provision of the policy. The only incumbrance 
on the premises at the time of the fire, except perhaps delinquent taxes, was in ex- 
istence at the time of the issuance of the policy. It consisted of a mortgage owned 
by Lucy Jenn. The policy itself specifically provides that the loss shall be payable 
to Lucy Jenn as her interest may appear. The company knew of this mortgage 
and is chargeable with knowledge of the amount thereof. The amount of the face 
of the mortgage was $8,000. In a questionnaire supposed to have been signed by the 
applicant the value ot the land was fixed at $15,000. The company, therefore, had 
notice that the amount of this mortgage was more than 50 per cent. of the value 
of the farm at the time it issued the policy. For the reason above stated, the com- 
pany is,estopped from setting up as a defense the provision of the policy limiting 
the amount of the incumbrances to 50 per cent. of the value of the property. 

... [3, 4] The company attempted to show that subsequent to the issuance of the 
policy the land had greatly depreciated in value, and that the ratio between the 
amount of the incumbrance and the value of the land had thereby greatly increased. 
The fact remains, however, that the: company issued this policy knowing that this 
mortgage was an incumbrance upon the farm, and the idea that a decrease in the 
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value of the land so as to increase the ratio between the amount of the incumbrance 
and the value of the land offends against the ordinary provision of an insurance 
policy limiting incumbrances is indeed a novel one. It is well settled that such 
provisions refer to incumbrances created by the voluntary act of the insured. The 
term incumbrances, as used in this connection in insurance policies, does not include 
:nvoluntary incumbrances, such as tax liens and judgments procured in invitum. Hos- 
ford v. Hartford Fire Insurance Co., 127 U. S. 404, 8 S. Ct. 1202, 32 L. Ed. 198; 
Baley v. Homestead Fire Ins. Co., 80 N. Y. 21, 36 Am. Rep. 570; Georgia Home 
Insurance Co. v. Wm. Schild, 73 Miss. 128, 19 So. 94; May on Insurance, § 292a; 
14 R. C. L. 1130. These authorities also dispose of the contention that delinquent 
taxes constitute additional incumbrances within the meaning of the policy. 

. [5] The company also claimed that there was prior insurance on the property. 
The only proof with reference to this matter was that the Herman Fire Insurance 
Company had issued a policy on the same property in 1918 to the former owner 
thereof. There was no proof that the policy had been assigned by the then owner 
of the premises to the applicant for the present insurance or that it was continuing 
and in force. If the property had been conveyed without an assignment of that in- 
surance policy it was a void policy and constituted no insurance of the property in 
the hands of the present owner. 

- [6, 7] In addition to the coverage of $1,200 on “frame and log barn and shed and 
silo,” the policy insured “lumber and material for house” in the sum of $2,000. It 
appears that at the time the application for insurance was made the owner had mate- 
rials on the ground for the purpose of building a house. These materials were 
originally insured in the sum of $2,000. Thereafter when the house was completed 
the insurance on this building material was transferred to the house and additional 
insurance of $2,000 placed on the house. Although the house did not burn, the com- 
pany, on the theory that the policy was indivisible, which, we assume, sought to show 
that the amount of insurance secured on the lumber and later on the house was 
secured through fraudulent misrepresentations concerning the value both of the 
material and the house. It should be here statted that the application for insurance 
was not signed by the applicant at all. It appears that the owner of the premises 
casually met the agent of the company and told him he wanted some insurance on 
the premises, and after some talk the agent repaired to his office, made out the ap- 
plication himself, filled in what he deemed proper answers to the questionnaire con- 
tained in the application, and signed the application, “Fred Day, applicant, by Moser.” 
It is undisputed that Day, the applicant and owner, never saw this application. On 
the back of this application Moser certified that he had made a personal examination 
of the property and that he considered the estimated value of the buildings as con- 
tained in the application correct. He. further certified that the house was to be 
built. The testimony of the agent as to the conversation between him and the owner 
with reference to insurance on the material on the ground for the construction of 
the house is as follows: 

“Q. Was there any talk between you and him at the time as to how much should 
be put on the building, or on the material for a residence? A. Well; I put $2,000, 
I believe, on material for a building. 

“Q. Was there talk that it was material instead of a residence? A. Yes; 
was going to put up another building there, or a bungalow, something like that. 

“Q. What was said as to the amount of insurance he wanted on that? A. Well; 
he wanted the insurance on the material. 

“Q. How much? A. $3,000, I guess. 

. And you prepared the application accordingly? A. Yes. 
Was there any further talk between you and Mr. Day along in December 
of 1992: ? A. In December he wanted some additional insurance on it. 

“Q. On what? A. On the bungalow. 

“QO. How much? A. Or whatever you call it. 

1: How much? A. I guess he wanted some $2,000—$2,100. 

at is all the testimony concerning the misrepresentation of ‘the value of the 
material or of the dwelling after it was constructed. We discover in this testimony 
no representation whatever concerning either the vatue of the material or the value 
of the dwelling. According to this testimony, the applicant simply said he wanted 
$3,000 insurance on the material and later on $2,000 additional on the house. There 
was nothing said about the value of the material or the house. The agent himself 
certified that he made a personal investigation of the premises before the application 
for insurance was sent to the company. In the absence of such a representation, 
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testimony concerning the actual value of the material or of the house after it was 
constructed was utterly, immaterial, and the court properly excluded such evidence. 

[8] A further question is whether the plaintiffs in this action were entitled to 
recover as and for a total loss on the “frame and log barn and shed,” which was 
covered as one item in the sum of $1,200. The evidence showed that the barn and 
shed were completely destroyed. It further appeared, however, that the silo was 
constructed of stone to the height of 28 feet, and that this stone structure remained 
after the fire, although everything inflammable in and about the silo was consumed. 
The plaintiff contended that this amounted to a total loss and that they were entitled 
to recover $1,200 under the provisions of section 203.21, which provides that the 
amount of the insurance shall be taken conclusively to be the true value of the real 
property in case of total loss. Whether the silo may be said to have been a total 
loss would be an interesting question if it were necessary to be considered. Such 
consideration, however, becomes unnecessary because of concessions made by the 
attorneys for the company in open court to the effect that there was a complete 
loss of all the buildings. The proceedings to which we refer were as follows: A 
witness was asked this question: 

“Q. What was destroyed by that fire? A. Oh, the barn; there was a log barn 
there, and the silo roof and some more sheds. 

“Q. Were they completely destroyed? A. Yes, sir. 

“By Mr. Schnorenberg: That is all. 

“By Mr. Kading: That is all. 

“By the Court: You are satisfied that there was a fire there April Ist, and that 
it destroyed the shed and barn and the silo? 

“By Mr. Kading: And the silo; yes. 

Mr. Schnorenberg: There is no dispute about that. 

Mr. Kading: No. 

the Court: They admit that. 

Mr. Kading: Yes. 

Mr. Schnorenberg: That is all. 

Mr. Lueck: We rest, your honor.” 

cannot but regard this as an unequivocal admission in open court by the 
attorneys for the company that the property involved was completely destroyed by 
fire. Immediately after that concession the plaintiffs rested and did not offer proof 
concerning the damage resulting from the fire, relying upon this concession made in 
open court and on the provisions of section 203.21 which provides that the amount 
of the insurance shall be taken conclusively to be the true value of real property 
in case of total loss. Having placed the plaintiffs in this position, the defendants 
cannot be heard now on this appeal to take a different position. 

We believe that we have thus dealt with all of the substantial defenses relied 
upon by the company, with the result that we find nothing constituting a jury issue, 
and iy was no error committed by the court in directing a verdict in! favor of the 
plaintiff. 

[9-12] There remains to be considered, however, questions presented by a plea 
in abatement, which was interposed by the defendant company at the time of trial. 
The by-laws of the company provide that: 

“The amount awarded to persons sustaining the loss shall be paid as soon as 
practicable, and in no case to exceed 100 days from the time of receiving the notice 
of the loss, except the company shall determine to resist the payment of such loss 
on legal grounds, in which case the directors shall give notice in writing of such 
determination with their reasons therefor to the person claiming such loss within 
15 days after receiving notice of the same.” 

The plea in abatement was founded on the fact that this action was commenced 
within 100 days after the filing of the proofs of loss. The plaintiffs contended 
that it was not brought until after the defendant declined to pay the loss, and that 
after such declination plaintiffs were no longer bound by any limitation contained 
in the policy with reference to an action to recover. 

It is well settled that denial by an insurance company of any liability on its 
policy is a waiver of a provision in its policy fixing the time within which action 
shall be begun. French v. Fidelity & Casualty Co. of New York, 135 Wis. 259, 115 
N. W. 869, 17 L. R. A. (N. S.) 1011. The plea in abatement was tried, and the 
jury found that the company did decline to pay the loss before the action was com- 
menced. Appellant here contends that that finding is not supported by the evidence. 
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We hold that there is sufficient evidence to support the finding, but we are not 
disposed to give that matter very critical examination, for at least two reasons: In 
the first place, even though we should conclude that such finding was not supported 
by the evidence, we would not be inclined to send this case back for a new trial for 
that reason. This case has been completely and thoroughly tried. In our opinion, 
justice has been done. We do not reverse judgments because of technical errors. 
For this reason we are not giving very serious consideration to the question of whether 
the jury found correctly on the plea in abatement. Then there is another reason. 
The by-law of the company above quoted does not constitute a limitation upon an 
action brought on the policy. It simply provides that the award made to the person 
sustaining the loss shall be paid within 100 days. In this case there was no award. 
The company refused to recognize any liability and refused to appoint any com- 
mittee to ascertain the amount of the loss as required by section 9 of the by-laws of 
the company. The plea in abatement should not) have been allowed or tried, as there 
appears to be no provision in the policy limiting the time when an action may be 
brought on the policy where the company fails to take the necessary action to ascertain 
the amount of the loss as prescribed by its by-laws. 
Judgment affirmed. 
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ACCIDENT 


BUSINESS MEN’S ASSUR. CO. OF AMERICA v. SCOTT. 
(Circuit Court of Appeals, Eien or January 17, 1927.) 
No. 730 


0. 
17 Federal Reporter (2d) 4 
1. INSURANCE—UNDER COL ORADO STATUTE, SUICIDE WHILE IN- 
SANE IS DEATH BY “ACCIDENTAL MEANS” (C. L. COLO. § 2532). 
Under C. L. Colo. § 2532, suicide while insane is death by “accidental means,” 
covered by an accident insurance policy providing for death benefits. 
(For other cases, see Insurance, Dec. Dig. § 465.) 


3. INSURANCE—COLORADO STATUTE HELD TO PRECLUDE INSURER 
FROM DENYING LIABILITY UNDER ACCIDENT POLICY, IF IN- 
SURED COMMITTED SUICIDE WHILE INSANE MORE THAN ONE 
YEAR AFTER DATE OF POLICY (C. L. COLO. § 2532). 

In action on accident insurance policy, providing death benefits, but excluding 
suicide, sane or insane, C. L. Colo. § 2532, held to preclude insurer from questioning 
its liability, if insured committed suicide while insane, more than one year after 
date of policy. 

(For other cases, see Insurance, Dec. Dig. § 465.) 


4. INSURANCE—REINSTATEMENT OF POLICY ON PAYMENT OF 
OVERDUE PREMIUM HELD NOT IN EFFECT NEW CONTRACT AS 
AFFECTING LIABILITY OF INSURER FOR DEATH BY SUICIDE 
WITHIN YEAR. 

Payment of overdue premium on accident insurance policy and reinstatement of 
policy held a restoration of the old policy and not in effect a new contract as affecting 
liability of insurer for suicide of insured within one year after date of reinstatement. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


6. INSURANCE—EVIDENCE OF INSURED’S INSANITY AT TIME OF 
SUICIDE HELD TO WARRANT DIRECTED VERDICT IN ACTION 
ON ACCIDENT POLICY. 

In-action on accident insurance policy, evidence that insured was insane at time 
of suicide held so conclusive as to warrant court in directing verdict. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

In Error to the District Court of the United States for the District of Colorado; 
John Foster Symes, Judge. 

Action by Dora A. Scott against-the Business Men’s Assurance Company of 
America. Judgment for plaintiff, and defendant brings error. Affirmed. 

Solon T. Gilmore, of Kansas City, Mo. (S. Harrison White, of Denver, Colo., 
and John Gilmore, of Kansas City, Mo., on the brief), for plaintiff in error. 

John A. Cross, of Denver, Colo. (Con K. O'Byrne, of Denver, Colo., on the 
brief), for defendant in error. 

Before Kenyon, Circuit Judge, and Scott and Sanborn, District Judges. 

Joun B. Sansorn, District Judge. George C. Scott, the husband of Dora A. 
Scott, was the insured under an accident policy dated October 30, 1920, by which 
the assurance company agreed to pay to his beneficiary $5,000 in case the insured 
lost his life as a result of injuries caused exclusively by accidental means (exclud- 
ing suicide, sane or insane). Premiums were due August Ist in each year. On 
August 1, 1923, the insured failed to pay the premium then due, but did pay it on 
August 20, 1923. It was accepted and the policy reinstated. On July 27, 1924, Scott 
shot himself. Dora A. Scott the plaintiff in the court below and the beneficiary 
named in the policy, demanded payment from the assurance company, wihch was re- 
fused, and she thereupon brought this suit. Her claim was that. Scott committed 
suicide while insane, and that that was an accident covered by the policy. The testi- 
mony showed that Scott was the proprietor of a drug store in Denver, Colo., was 
happily married and had several children; that for several days before he’ shot 
himself he had acted strangely, had become unkind and indifferent tu his wife and 
children, had used violent and abusive language in their presence, had neglected them 
and his business, was rude and abusive to his friends and customers, and generally 
conducted himself in an unnatural and unusual way, entirely foreign to his former 
nature and manner of life. At the close of the plaintiff's case, the defendant de- 
murred to the evidence and moved the court to direct a verdict in its favor. The 
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court overruled the demurrer and denied the motion. No evidence was introduced 
by the defendant, and the court directed a verdict in favor of the plaintiff. The 
correctness of that disposition of the case by the court is challenged. 

The policy in question was a Colorado contract. The laws of Colorado (Laws 
of 1913, p. 358, § 59; Comp. Laws of 1921, § 2532) provide: “From and after the 
passage of this act, the suicide of a policy holder after the first policy year, of any 
life insurance company doing business in this state, shall not.be a defense against the 
payment of a life insurance policy, whether said suicide was voluntary or involuntary, 
and whether said policy holder was sane or insane.” 

In Woodmen of the World v. Sloss, 49 Colo. 177, 112 P. 49, 31 L. R. A. (N. S.) 
831, it was contended that this statute did not apply to the contracts issued by a 
fraternal or mutual association not organized for profit. The court said that it was 
the intention of the Legislature “that all life insurance contracts should receive the 
same construction, and be subject to the same statutory regulation and limitation, 
unless expressly exempted,” saying: “* * * It reaches all insurance policies of 
all companies, without reference to their character, whether mutual organizations on 
the assessment plan, or otherwise. * * * The statute is clear and specific, and is 
capable of but one rational construction, namely, that it was the intent and purpose of 
the Legislature to prevent all companies, of whatsoever kind or character, issuing life 
insurance contracts, from escaping payment thereon in the event of death, simply on 
the ground that the insured committed suicide.” 

The case of Officer v. London Guarantee & Accident Co.; 74 Colo. 217, 220 P. 
499, held that this provision of the statute is applicable to an accident policy provid- 
ing for death benefits, and that the taking of one’s life while insane is an accident. 

The case of London Guarantee & Accident Co. v. Officer, 78 Colo. 441, 453, 242 
P. 989, held that self-destruction is an accident when the insured is insane so as to 
be incapable of understanding the nature of the'act which he commits, and the court 
approved the following instruction given by the trial court, defining insanity: “ ‘That 
unsoundness of mind which would prevent the insured from understanding the physi- 
cal nature and consequences of his act, or if foreseeing and meditating its physical 
consequences would prevent the insured from understanding its moral nature and 
aspect.’ ” 

[1] The question of whether the beneficiary in such a policy as this would 
have been entitled to recover if the insured had committed suicide while sane was 
not considered in any of the cases, and the Supreme Court of Colorado has thus 
far held only that suicide while insane is death by accidental means and covered by 
an accident policy providing for death benefits. 

This court, however, in the case of Continental Casualty Co. v. Agee, 3 F. (2d) 
978, has stated that, under a similar statute of the state of Utah, there is no valid 
reason why an accident insurance company should be allowed the defense of suicide 
if the policy holder was sane, and denied the defense if he was insane at the time 
of the suicide; that the effect cannot be given to the words of the policy and to the. 
words of the statute, the one declaring lack of liability for death by suicide, and the 
other declaring that suicide shall be no defense, and that, in such a situation, the stat- 
ute declaring the policy of the state is paramount. 

[2] We prefer to go no further than the Supreme Court of Colorado has gone 
in construing the provisions of the statute: We think it was not the intention of the 
Legislature to make this statute applicable to accident policies providing for death 
benefits. There is a well-recognized distinction in the language of insurance between 
life policies and accident policies, and between companies writing life insurance and 
those writing accident insurance. There is no reason why suicide committed while 
sane should be covered by such a policy, because suicide while sane is in no sense an 
accident and has no place in accident insurance. There may be some justification for re- 
quiring an accident policy if general to cover suicide while insane, which is death by ac- 
cident, but there are many limited policies of accident insurance providing death benefits 
in case death is caused by a particular kind of accident. To such policies, such a re- 
quirement has no proper application. We think that it was the intention of the Legis- 
lature of Colorado merely to declare that life policies, as distinguished from accident 
policies, after the first policy year should be incontestable because of suicide. We 
are, however, bound by the construction which the Supreme Court of Colorado has 
given to the provisions of the statute in question. Therefore this policy, while it ex- 
cluded, by its express terms, suicide committed while sane or insane, in effect con- 
tained also the statutory provision that suicide while insane constituted no defense 
after the first policy year. 
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The case of Northwestern Life Insurance Co. v. Johnson, 254 U. S. 96, 41 S. Ct. 
47, 65 L. Ed. 155, holds that a provision in a life policy declaring that the policy 
shall be void if, within a certain time, the insured, while sane or insane, shall commit 
suicide, and a provision making the policy incontestable after a certain time, are both 
to be interpreted as implying that suicide of the insured, sane or insane, after the 
time specified, shall not be a defense. 

The case of Whitfield v. AZtna Life Ins. Co., 205 U. S. 489, 27 S. Ct. 578, 
51 L. Ed. 895, holds that the statute of Missouri, providing that suicide, unless con- 
templated when the policy is applied for, shall be no defense to actions on policies 
of life insurance, is a legitimate exercise of the power of the state; that a stipulation 
in a policy that the company shall only be liable for a portion of the amount in 
case of suicide not contemplated when the policy was applied for, is void and cannot 
be set up as a defense; that whatever tends to diminish a plaintiff’s cause of action 
or to defeat the recovery in whole or in part amounts in law to a defense; that the 
manifest purpose of the statute is to make all inquiry as to suicide wholly immate- 
rial, except where the insured contemplated suicide at the time he applied for the 
policy, and that any contract inconsistent with the statute must be held void. 

[3] It is therefore apparent that, under the policy here in question, the insurer 
is precluded from questioning its liability to pay if the insured committed suicide 
while insane one year after the date of the policy. 

[4] The policy contained the provision that, where there had been a failure to 
pay any premium when due, its subsequent acceptance should reinstate the policy. 
The insured had failed to pay the premium on August 1, 1923, but did pay it on 
August 20, 1923, and it was accepted. His death occurred on July 27, 1924, or within 
one year from the reinstatement of the policy. The defendant contends that the 
reinstatement was not a restoration of the old policy in full force and effect, but was 
a new contract, and that, that contract not having been in force for a full year, the 
insurer was not precluded from setting up the defense of suicide. We cannot agree 
with this contention. The payment of the premium after the due date did not create 
a new contract of insurance, and had the effect simply of restoring the old contract. 
The only condition was that the company would not be liable for any accident occur- 
ring between the due date of the premium and the time it was paid. The insurer 
was in no better position to defend than it would have been had the suicide occurred 
prior to the failure to pay the premium and after the lapse of the first policy year. 
32 C. J. 1357; Mutual Life Ins. Co. of N. Y. v. Lovejoy, 203 Ala. 452, 83 So. 591; 
Mutual Life Ins. Co. of N. Y. v.*Lovejoy, 201 Ala 337, 78 So 299, L R. A. 1918D, 
860; Mass. Ben. Life Ass’n v. Robinson, 104 Ga. 256, 30 S. E. 918, 42 L. R. A. 261; 
Monahan v. Fidelity Mut. L. Ins. Co., 242 Ill. 488, 90 N. E. 213, 134 Am. St. Rep. 
337; Goodwin v. Provident Sav. Life Assur. Soc. A'ss’n, 97 Towa, 226, 66 N. W. 
157, 32 L. R. A. 473, 59 Am. St. Rep. 411; Keller v. North American Ins, Co., 221 
Til. NP: 81; Lovick v. Providence Life Ass'n, 110 N. C. 93, 14 S. E. 506. 

[5] There are two classes of cases in which it becomes the duty of the trial court 
to direct a verdict: (1) That class in which the evidence is undisputed; and (2) 
that class in which the evidence is conflicting, but of so conclusive a character that 
the court, in the exercise of a sound judicial discretion, would set aside a verdict in 
opposition to it. Foye Lumber Co. v. Pennsylvania R. Co. (C. C. A.) 10 F. (2d) 437. 

[6] The evidence in this case on the question of insanity was all one way. It 
tended to show a strange and irrational course of conduct on the part of the insured 
for several days before the suicide, culminating in that event. We think that the 
conclusion that the insured was insane at the time he shot himself is the only one 
which could have been reached, and that, if this question had been submitted to the 
jury and the jury had found for the defendant, it would have been the duty of* the 
court to set aside the verdict. 

It follows that the judgment must be affirmed. It is so ordered. 


SCHMITT v. MASSACHUSETTS PROTECTIVE ASS’N, INC. (No. 25808.) 
(Supreme Court of Minnesota. Jan. 21, 1927.) 
212 Northwestern Reporter 5 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE AS TO PRIOR APPLICATION, APPLI- 
CANT’S CONDITONS, EARNINGS, AND OTHER INSURANCE HELD 
Seaaeage er VERDICT FOR PLAINTIFF, IN ACTION ON HEALTH 
PO : 

Evidence held sufficient to support the verdict. 


(For other cases see Insurance, Dec. Dig., § 665[3].) 
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2. INSURANCE—EVIDENCE HELD TO SUPPORT FINDINGS THAT IN- 
SURED ANSWERED CORRECTLY QUESTIONS ASKED BY AGENT, 
WHO WROTE ANSWERS INCORRECTLY, AND THAT SUCH MIS- 
STATEMENTS WERE NOT CHARGEABLE TO INSURED: 

Evidence supports findings that the insured answered correctly all questions asked 
by appellant’s agent, that the agent filled them into application incorrectly, and that 
such misstatements are not chargeable to insured. 

(For other cases see Insurance, Dec. Dig., § 665[8].) 


3. INSURANCE—WHERE AGENT KNOWS APPLICANT’S ANSWERS 
ARE TO BEST OF KNOWLEDGE AND BELIEF, THEIR INCORRECT- 
NESS DOES NOT, IN ABSENCE OF BAD FAITH, AVOID POLICY. 
Where an agent, authorized to take applications for insurance, knows that the 

applicant’s answers to questions in the application are made to the best of his knowl- 

edge and belief, and proved to be incorrect, they will not, in the absence of bad 
faith, avoid the policy. 
(For other cases see Insurance, Dec. Dig., § 256[2].) 


4. INSURANCE—INSURED IS NOT CHARGEABLE WITH NOTICE OF 
MISREPRESENTATION IN APPLICATION BECAUSE OF RETAIN- 
ING POLICY TO WHICH APPLICATION WAS ATTACHED. 

Insured not chargeable with notice of misrepresentation in application merely 
because he retained the policy to which the application was attached. 


(For other cases see Insurance, Dec. Dig., § 379[5].) 


5. INSURANCE—IN ACTION ON ACCIDENT AND HEALTH POLICY, 
WHETHER APPLICATIONS TO OTHER COMPANIES FOR INSUR- 
aie WERE ADMISSIBLE RESTS LARGELY IN COURT’S DISCRE- 
TION. 

Whether applications to other companies for insurance were admissible in evidence 
rests largely in the discretion of the trial court. 


(For other casess see Insurance, Dec. Dig., § 655[2].) 


6. INSURANCE—COMPANY ISSUING SECOND HEALTH AND ACCI- 
DENT POLICY IS CHARGED WITH KNOWLEDGE OF MATTERS IN 
APPLICATION FOR FIRST. 

Instructons held not prejudicial to rights of appellant. 
_(For other cases see Insurance, Dec. Dig., § 378[1].) ° 


“Appeal from District Court, Blue Earth County; W. L. Comstock, Judge. 

Action by Aaron F. Schmitt against the Massachusetts Protective Association, 
Inc. Verdict for plaintiff. From an order denying defendant’s alternative motion 
for judgment or for a new trial, it appeals. Affirmed. 

oe Wheelwright, Hoke & Benson and Tracy J. Peycke, all of Minneapolis, for 
appellant. 

H. L. & J. W. Schmitt, of Mankato, H. W. Volk, of Minneapolis, and C. J. 
Laurisch, of Mankato, for respondent. 

Quinn, J. [1, 2] Action upon two health and accident policies issued by the 
defendant to plaintiff. The first policy is dated August 15, 1924, and provides for 
indemnity of $100 per week for total disability due to injury or disease. The second 
is dated May 15, 1925, and provides for an indemnity of $50 per week. There was 
a verdict in favor of plaintiff. From an order denying its alternative motion for 
judgment or for a new trial, defendant appealed. 

The policies are similar in form. In its answer the defendant denies that 
plaintiff’s disability wass the result of illness originating within the period covered 
by the policies, or either of them, and further alleges that the policies were issued 
in reliance upon written applications which contain materially false and fraudulent 
statements by the plaintiff. The reply puts in issue the allegations of the answer, 
alleges that when the applications were made plaintiff truthfully stated and gave 
all the information sought by defendant, and that defendant issued the policies 
with knowledge of the facts so disclosed and upon a physical examination of the 
plaintiff by its own physician. 

Plaintiff has been a physician and surgeon engaged in the general practice of 
his profession in this state since the year 1902. He,was located at Wells for a 
time, then at Mankato until the fall of 1921, when he ‘went to Minneapolis and en- 
gaged in practice there with his brother, Dr. S. C. Schmitt. He was taken sick 
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on May 28, 1925, with a severe cold and some trouble with the urinary bladder 
developed. On June 5 he was taken with a heart attack after ascending five flights 
of stairs. On the afternoon of that day he went to the Mayo Clinic, at Rochester. 
On June 19 a preliminary operation for the removal of the prostate gland was had, 
and on July 3 the gland was removed. On August 16 he became dizzy, faint, and sick 
at the stomach; his mind was not clear; he was numb on the right side and had 
no control over his right arm and leg and has not been able to use the same since. 
He has been totally disabled since June 5, 1925. 

The defendant’s home office is at Worcester, Mass., and I. B. Beyers is its 
general agent at Minneapolis with authority to take applications and to deliver 
policies. Beyers filled out the blank application for the policies in question, and 
plaintiff thereafter signed them. Copies of such applications are attached to the 
policies which are attached to the complaint. 

Beyers was licensed by the state insurance commissioner to transact the business 
of the defendant company as its agent in the state of Minnesota, during the period 
between March 1, 1924, and March 1, 1926. As such agent, Beyers solicited the 
insurance under consideration. He prepared the applications in the plaintiff’s office 
while the latter was engaged with patients, Dr. S. C. Schmitt being present. When 
the application for the second policy was being prepared, D. A. Northey was present. 
Under the evidence, defendant should not be permitted to deny that Beyers was 
its general agent with authority to transact its business such as here involved. 

It is urged on behalf of appellant that questions 9 and 15 of part 1 and questions 
9 and 10 of part 2 in the application for the first policy were pertinent and material, 
and that the answers thereto were false. In considering appellant’s motion for judg- 
ment, we proceed upon the theory that the answers to such questions were incomplete, 
inaccurate, and constituted misrepresentations, which were material and increased 
the hazard. We are nevertheless of the opinion that appellant was not entitled 
to judgment, as a matter of law. The application was prepared by appellant’s agent, 
signed by the respondent without reading, and indorsed by appellant’s agent. Under 
the evidence, the jury might find that, when the application was taken, plaintiff, 
as he contends, stated facts to Beyers which he failed to insert in the answers 
in the application. Plainiff’s testimony relating to these matters and Beyers’ denial 
of the same made it a question for the jury to determine where the truth lay, under 
the + ee in Zimmerman v. Bankers’ Casualty Co., 138 Minn. 442, 165 
N. W. 271. 

The questions and answers contained in the application for the first policy, which 
we deem of importance upon this appeal, are questions 9 and 15, part 1, and questions 
9 and 10, part 2, and the answers thereto, which are as follows: 

Part 1. “(9) Have you ever had an application for accident, health, or life 
insurance declined, or any policy canceled? No. 

(15) What health or accident insurance do you now carry? F. & G. in Novem- 
ber; Federal Trust Ex., July, 1925.” 

Part 2. “(9) Have you ever received or been refused compensation or other 
allowance for accidental injury or sickness? No. 

“(10) Does the disability indemnity applied for in this policy and other com- 
panies or associations, together with other insurance now held by you, exceed your 
average monthly earnings? No.” 

Upon the trial, plaintiff testified that, in answer to question 9 first above set 
forth, he stated to defendant’s agent that he had carried disability insurance for 
over 25 years; that some policies were declined, others canceled, and that he had 
canceled some himself; that he could not state accurately all of the matters inquired 
about; that he wanted his full statements written into the application, but that he 
could not be certain as to their absolute correctness or completeness; that he made 
the same reservations as to matters inquired about by the medical examiner. 

The plaintiff also testified that in answer to question 15 he disclosed to the 
agent all of the insurance, accident, health, and life, that he carried at the time; 
that he told the agent that he had, in addition to the two policies referred to in the 
answer, two accident policies in the Illinois Commercial Men’s Association and one 
accident policy in the Aetna, but that the agent had omitted to insert them in the 
answer ; that he told the agent that he carried $140,000 life insurance; and that some 
of those policies provided for permanent total disability. 

As to the answer to question 9, part 2, plaintiff contends that he told the agent 
that he had never been refused compensation, that his answer was true, and that 
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there is no evidence in the record of its falsity. In answer to question 10, part 2, 
the respondent insists, that the answer thereto is true. In determining the total 
amount of indemnity which plaintiff was carrying at the times in question, only 
the minimum health indemnity provided for in each policy should be considered 
to the- exclusion of accident indemnity which is not involved in this litigation. A 
practical construction should be given the policies. Under the evidence the question 
whether plaintiff was carrying health indemnity to an amount in excess of his aver- 
age monthly earning was for the jury. 

In considering the liability of appellant on account of the second policy set forth 
in the complaint and the application therefor, the same testimony, facts, ‘objections, 
and arguments apply in a general way as to the first policy, and no good would 
come by traversing the same a second time. The facts and testimony are substantially 
similar. 

Plaintiff testified, in effect, that in making the applications he ‘stated fully and 
to the best of his ability as to the policies which he was carrying, and which had 
been canceled; that he was busy with patients at the time; that he looked the appli- 
cations over before signing; that he supposed the agent had written in his answers 
correctly as given; and that he trusted him so to do. Plaintiff was corroborated 
by other witnesses. The jury determined the issues in accordance with the conten- 
tion of the insured, and we think the findings are justified by the evidence. 

[3] As held in Zimmerman y. Bankers’ Casualty Co., 138 Minn. 442, 165 N. 
W. 271, where the agent of an insurance company, in taking an application for 
insurance, and the facts are correctly stated to him by the applicant, and the applica- 
tion is filled out incorrectly by the agent and thereafter signed by applicant, he sup- 
posing the same to be correct, the error is chargeable to the insurer, and not to the 
insured, and will not avoid the policy. 

[4] The assured is not chargeable with notice of the falsity of the application 
merely because he accepted the policy with the application attached. Zimmerman 
v. Bankers’ Casualty Co., supra; Gruberski v. Brotherhood of American Yoemen, 
149 Minn. 49, 182 N. W. 716; Schmitt v. U. S. Fid. & Guar. Co. (Minn.) 210 N. W. 
846; Mack v. Pac. Mut. Life Ins. Co., 167 Minn. 53, 208 N. W. 410. 

[5, 6] There were over 50 assignments of error covering many points other 
than those above referred to. It is contended on behalf of appellant, in relation 
thereto, that the verdict was not justified by the evidence; that appellant was 
prejudiced by the alleged misconduct of counsel for plaintiff; that it was error to 
reject the applications and blanks made by plaintiff to the insurance companies 
prior to the time of the making of the applications here in question; that appellant’s 
counsel was unduly restricted in the cross-examination of plaintiff; that it was 
prejudicial error to permit plaintiff to reopen his main case after defendant had 
rested; that it was prejudicial error to admit evidence as to the interpretation of the 
policies by an officer of appellant and to exclude testimony on cross-examination 
of plaintiff as to previous medical treatment on the ground that it was privileged; 
that the court erred in charging the jury; that it was error to instruct the jury that 
defendant, in issuing the second policy, was charged with knowledge of matters con- 
tained in the application for the first policy; that misrepresentations made with 
actual intent to deceive will avoid the policy; that plaintiff could not avoid the 
effect of misrepresentations in the application by testimony that he advised the 
plaintiff that he was not certain of the accuracy of the facts given. 

These various assignments of error, as contended for by the appellant, were 
involved in the case of Schmitt v. U. S. Fid. & Guaranty Co., supra. While they 
are not identical with the assignments in that case, yet they are substantially the 
same and were there fully considered and held not to be sufficient to require the 
granting of a new trial. The holdings in that case are applicable here. 

Affirmed. 


HOME BENEFIT ASS'’N et at. v. HORNE. (No. 458.) 
(Court of Civil Appeals of Texas. Waco, Dec. 23, 1926. Rehearing Denied 
Jan. 27, 1927.) 
290 Southwestern Repcrter 226. 

1. EVIDENCE—EVIDENCE BY PLAINTIFF, SUING FOR-LOSS OF EYE, 
AS TO MEDICAL EXAMINATIONS, HELD PROPER, WHERE DE- 
FENDANTS INTRODUCED SIMILAR TESTIMONY. 

In action on accident policy for loss of eye, evidence by plaintiff that he was 
examined and accepted by government and railroad doctors as indicating freedom 
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from syphilis, claimed by defendant to have caused loss of eye, held properly ad- 
mitted, where defendants had themselves developed same character of testimony. 


(For other cases see Evidence, Dec. Dig., § 155[11].) 


2. EVIDENCE—PLAINTIFF HELD PROPERLY PERMITTED TO EX- 
PLAIN INTENTIONS IN WRITING LETTER AFTER INJURIES, 
ae DEFENDANTS WENT INTO REASONS FOR WRITING 
ET 
In action on accident policy for loss of eye, where defendants had gone fully 

into conditions and reasons for plaintiff's writing letter after injury, it was not 

error to permit plaintiff to explain intentions with reference to letter. 
(For other cases see Evidence, Dec. Dig., § 116.) 


4. TRIAL—ARGUMENT THAT PLAINTIFF, SUING FOR INJURY 
CLAIMED BY DEFENDANT TO HAVE BEEN CAUSED BY SYPHI- 
LIS, HAD BEEN CHARGED WITH INFAMOUS DISEASE, HELD NOT 
REVERSIBLE ERROR. 

In action on accident policy for loss of eye, claimed by defendant to have been 
caused by syphilis, argument of plaintiff’s counsel, in reply to defendant’s counsel, 
that plaintiff had been charged with an infamous disease calculated in most families 
to cause unhappiness, was not reversible error 

(For other cases see Trial, Dec. Dig., § 121[2].) 


5. TRIAL—REPLY ARGUMENT OF COUNSEL FOR PLAINTIFF, SU- 
ING ON POLICY, REFLECTING ON METHODS OF INSURER’S 
GENERAL MANAGER, HELD NOT REVERSIBLE ERROR. 

In action on accident policy for loss of eye, argument of plaintiff’s counsel as to 
business methods of insurance company’s general manager, based on facts brought 
out and in reply to argument of defendant’s counsel, held not reversible error. 

(For other cases see Trial, Dec. Dig., § 129.) 


Appeal from District Court, McLennan County; Sam R. Scott, Judge. 

Suit by George H. Horne against the Home Benefit Association and others. 
Judgment for plaintiff, and defendants appeal. Affirmed. 

Taylor & Atkinson, of Waco, and Frank Oltorf, of Marlin, for appellants. 

Jas. P. Alexander and Harry Jones, both of Waco, for appellee. 

Barcus, J. This suit was instituted by appellee on two policies of insurance 
which had been issued to him by appellant Home Benefit Association, and which 
provided for the payment of not exceeding $750 on each policy for the loss of an 
eye through accident. There is no controversy about the policies having been issued, 
nor about appellee having lost the sight of one eye, nor of the company’s liability 
for the total amount of the insurance, if it is liable for-any part thereof. Appellee 
alleged, and the jury found, that he lost his eye by reason of an injury which was 
caused by a scantling having hit him in the eye. Appellants’ contention, both by their 
pleadings and evidence, was that the loss of the eye was occasioned, not by any 
injury, but because of a disease which they claimed appellee was suffering with prior 
to the issuance of the policies, and with which he had been afflicted for a long number 
of years, to wit, syphilis. 

[1] Appellants complain of the action of the trial court in permitting appellee 
to testify that, between the years 1916 and the time of the injury in 1925, the dates 
not being fixed, he was examined by government physicians for service in the United 
States army, and was thereafter accepted, and that he was examined by railroad 
doctors when he made application for service with two different railroads, and after 
the examination he was given employment by the railroad companies. He did not 
attempt to state what the doctors told him. The testimony with reference to the 
examination by the government doctors was admitted on direct examination without 
any objection. On cross-examination, appellants had shown by appellee that in 1916 
he was examined by a doctor in Fort Worth, and they attempted to show by appellee 
that said doctor informed him that he was suffering with said disease. They had also 
shown that he had on several different occasions after 1916 been examined by other 
doctors and attempted to show that each of them had pronounced him suffering with 
the same disease. On redirect examination he was permitted to testify to the above 
facts over appellants’ objection that same was irrelevant, immaterial, and hearsay. 
We do not think the court committed any error in admitting the testimony. It was 
the same character of testimony that appellants had developed. 
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[2] Appellants complain of the action of the trial court in permitting appellee to 
explain a letter which he had written to one of his fellow workmen after the time 
he claims to have been injured. Appellants had gone fully into the conditions and 
reasons for his writing the letter, and had asked him if he was not attempting in 
said letter to bribe the witnesses. Since appellants had gone into the entire matter, 
it was not error to permit appellee to explain his intentions with reference thereto. 
Crespi v. City of Waco (Tex. Civ. App.) 277 S. W. 400. 

[3] Appellants complain of the action of the trial court in permitting the people 
with whom appellee boarded and his employer to testify that on the night after the 
injury occurred, about 5 o'clock in the afternoon, and*early the following morning, 
he told them about the injury and how it occurred. The record shows that when 
appellee went to his boarding house his eye was inflamed, and that he was suffering 
great pain, and he had same bandaged, and about 8 o’clock that night he called the 
doctor, who came and dressed the eye. The witnesses simply stated that appellee 
told them how he was injured, without attempting to tell the jury what he said. We 
think this testimony was admissible, and, if error, was harmless, since all of appel- 
lants’ witnesses, both the doctors and the officers ‘of the insurance company, testified 
without objection that appellee had told each of them that his eye had been injured 
by his being struck with a scantling. 

[4] Appellants complain of the following argument of counsel in his closing 
speech to the jury: 

“T feel doubly responsible in this case, not only because of the amount involved 
that this man is suing for and which he needs, but I feel responsible because he 
charged this man with having an infamous disease, calculated in most families to 
cause unhappiness.” 

The record shows that this argument was made by appellee’s counsel in reply to 
the argument that had been made by counsel for appellants. The record further 
shows that the only defense made by appellants to the claim was that appellee had 
suffered the loss of his eye by reason of the disease, and of course the jury knew 
it was an infamous disease. 

[5] Appellants further objected to the following argument of counsel in his 
closing speech: 

“There may be 1,800 people in class F that you are in, and a man dies and they 
make an assessment of 60 cents a member for 1,800 members, and then they send that 
man out $1,500 and I mean they collect $1.10 from each member of 1,800 members and 
they send him $1,500. What becomes of the rest? ‘Oh,’ Mr. Hunt says, ‘Sometimes 
I will skip one when they die.’ Who checks him up? Who is going down there and 
look after that? Where does the rest of that money go? Where is Mr. Hunt both- 
ered—and then he gets his 10 cents.” : 

The record shows that Mr. Hunt was the man in entire charge of the company, 
and reaped all the benefit derived from its operation, and he testified to the facts 
stated in the above argument. The record shows that all the counsel, both for ap- 
pellants and appellee, had discussed Mr. Hunt’s honesty, and that appellee’s counsel 
was replying to argument of counsel for appellants. We do not see from the record 
how that question could or did in any way affect the result. Mr. Hunt did not claim 
to know anything about the injury or disease. We have examined the record care- 
fully, and do not think that the argument shows any reversible error. 

We have examined all of appellants’ assignments of error, and same are over- 
ruled. 

The judgment of the trial court is affirmed. 
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AUTOMOBILE 


NATIONAL AUTOMOBILE ASS’N v. NANKERVIS. (No. 12592.) 
(Appellate Court of Indiana, in Banc. Feb. 3, 1927.) 
155 Northeastern Reporter 181. 

INSURANCE—ASSIGNEE OF INSURANCE POLICY WAS PARTY IN IN- 

TEREST, WHO COULD MAINTAIN SUIT. 

Where assignment of automobile insurance policy had been made and fee paid 
therefor, assignee was party in interest and could maintain suit on policy. 

(For other cases see Insurance, Dec. Dig., § 624[4].) 


Appeal from Superior Court, Marion County; Clinton H. Givan, Judge. 

Action by Charles T. Nankervis against the National Automobile Association. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

Joseph J. Ryan, of Indianapolis, for appellant. 

White & Jones, of Indianapolis, for appellee. 

Nicuots, J. Action by oem against appellant on a policy of automobile in- 
surance, covering loss by theft of an automobile purchased by appellee after the 
policy was written. There was judgment for appellee. If appellant has presented 
any questions for our consideration, they are that the court erred in overruling appel- 
lant’s motion to make the complaint more specific, and in overruling appellant’s de- 
murrer to the complaint, appellant contending that the complaint with its exhibit 
shows that appellee is not the party in interest. 


It does not appear in appellant’s statement of the record that the policy sued 
on had been assigned to appellee; but appellee’s correction of appellant’s statement 
shows that such assignment had been made in appellant’s office, and with its consent, 
after the payment of a $4 fee therefor. This meets appellant’s objections to the 
court’s rulings. 

Affirmed. 

DausMAN, J., absent. 


SOUTH v. PHILADELPHIA FIRE & MARINE INS. CO. 
(Court of Appeals of Kentucky. Jan. 18, 1927.) 
290 Southwestern Reporter 493. 


2. INSURANCE—INSURER MAY WAIVE PROVISION IN POLICY FOR 
FORFEITURE, IN EVENT OF TAKING ADDITIONAL INSURANCE. 

Provisions in insurance policy for forfeiture, in event additional insurance is 
taken out, may be waived by insurer. 


(For other cases see Insurance, Dec. Dig., § 372.) 


3. INSURANCE—INSURER’S WAIVER OF FORFEITURE PROVISION 
FOR TAKING ADDITIONAL INSURANCE MAY BE INFERRED FROM 
AGENT’S CONSENT TO ADDITIONAL INSURANCE. 

Waiver of forfeiture provision in policy, for taking out additional insurance, 
may be inferred, if agent, at time of issuance of policy, consents that additional in- 
surance be taken out. 


(For other cases see Insurance, Dec. Dig., § 388[2].) 


4. INSURANCE—WAIVER OF FORFEITURE PROVISION FOR TAKING 
ADDITIONAL INSURANCE MAY ARISE, WHERE INSURED TAKES 
ADDITIONAL INSURANCE, RELYING ON AGENT’S ASSENT. 

Where agent informs insured that additional insurance may be taken, and in- 
sured, in ignorance of limitation on agent’s authority and relying on apparent author- 
ity, takes out additional insurance, insurer’s waiver of forfeiture for taking additional 
insurance may be inferred. 

(For other cases see Insurance, Dec. Dig., § 388[2].) 


5. INSURANCE—RETENTION OF PREMIUM BY INSURER KNOWING 
INSURED HAS, WITH AGENT’S CONSENT, TAKEN OUT ADDI- 
TIONAL INSURANCE, IS ELECTION TO WAIVE FORFEITURE. 
Waiver of forfeiture, provision in policy for taking additional insurance arises 

where insured takes out additional insurance with agent’s consent, and company, 

knowing such fact, retains premium; retention of premium being deemed election to 
waive forfeiture. 


(For other cases see Insurance, Dec. Dig., § 392[1].) 
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6. INSURANCE—KNOWLEDGE OF AGENT THAT INSURED HAS 
TAKEN OUT ADDITIONAL INSURANCE IS KNOWLEDGE OF COM- 
PANY AS REGARDS WAIVER OF FORFEITURE. 

Knowledge of agent that insured has taken out additional insurance brings notice 
to company causing waiver of provision for forfeiture for taking additional insurance, 
where premiums continue to be accepted and retained. 

(For other cases see Insurance, Dec. Dig., § 378[1].) 


7. INSURANCE—“‘ELECTION” TO CONTINUE POLICY AFTER VIOLA- 
TION BY TAKING ADDITIONAL INSURANCE ARISES ONLY FROM 
NOTICE, OR FROM TAKING OF ADDITIONAL INSURANCE ON 
REPRESENTATION OF AGENT. 

To constitute “election” on part of insurer to continue policy in force after 
additional insurance has been taken contrary to policy, it must be shown that insurer 
had clear notice thereof or that agent consented thereto, and insured, in ignorance of 
any limitation on agent’s authority, acted in reliance on agent’s representation. 

(For other cases see Insurance, Dec. Dig., § 388[1].) 


8 INSURANCE—INDEFINITE STATEMENTS OF INSURED AS TO AD- 
DITIONAL INSURANCE ON CAR HELD INSUFFICIENT TO GIVE 
NOTICE THAT INSURED HAD, SO AS TO WAIVE FORFEITURE, 
TAKEN OUT ADDITIONAL INSURANCE. 

In action on automobile fire insurance policy containing provision for forfeiture 
in case of taking additional insurance, statements to agent, that insured needed more 
insurance or had taken more, to which agent made no reply, held insufficient to give 
notice that insured had in fact taken additional insurance or to show that insurer con- 
tinued policy in force with knowledge of additional insurance so as to constitute 
waiver of forfeiture. 

(For other cases see Insurance, Dec. Dig., § 377[2].) 

Appeal from Circuit Court, Harlan County. 

Action by Tobe South against the Philadelphia Fire & Marine lasurance Com- 
pany. Judgment for defendant, and plaintiff appeals. Affirmed. 

G. G. Rawlings, of Harlan, for appellant. 

Frank M. Drake, of Louisville, and Hall, Lee & Snyder, of Harlan, for appellee. 

McCanp ess, J. Tobe South brought this action against the Philadelphia Fire 
& Marine Insurance Company, to recover $600 on a fire policy for the destruction 
by fire of an Oldsmobile auto. At the close of all the evidence a directed verdict 
was returned in favor of the insurance company, and South appeals. 

The policy sued on contains the following provision: 

“Other Insurance—No recovery shall be had under this policy if at the time 
of loss occurs there be any other insurance covering such loss, which would attach 
if this insurance had not been effected.” 

Originally the policy was issued for $800, but the company concluded that 
this was too much, and reduced the amount to $600, giving notice to South of its 
action, and returning to him one-fourth of the premium, all of which he accepted 
without objection. 

Later South took out $500 additional insurance with another company, and 
was carrying $1,100 insurance on the car at the time of its destruction. These facts 
were pleaded as a forfeiture, the plaintiff relying on a waiver of the forfeiture 
clause. The evidence of the plaintiff shows that the machine cost about $1,100 
when purchased in May, 1923, and he had added some extras, making his total outlay 
something over $1,200. The fire occurred in December, 1924; he did not qualify 
as to his knowledge of value at that time, but it had not been injured, and he thought 
it might be worth as much as a new car. Defendant’s evidence shows its then 
value to have been about $700. In his evidence, appellant admits that the agent told 
him that the company would carry only $600 on the property, that the policy was 
reduced to that figure and he was refunded the excess on the premium, but says 
that, “I told him (the agent) it was not enough insurance ;” and, in referring to 
3 subsequent conversation, says, “If I ain’t badly mistaken I told him one day 
that I already got some more.” Cross-examined as to these conversations, he. said, 
“I told him I ought to have some more, I want to.take some more insurance ;” and, 
at another place, “I told him I had some more;” and says that the agent made no 
reply to these remarks. 

Another witness for plaintiff testified that he heard Tobe South tell W. S. 


4 
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Phleger, agent for defendant, that he had reduced his insurance from $800 to $600, 
ae the car was worth more, and that he was going to get other insurance on the 


i 2) All of this is denied by the agent, and, as his evidence does not aid plain- 
tiff, it may be eliminated in considering the propriety of a directed verdict. It is 
well settled in this state that the provisions in an insurance policy for a forfgiture 
in the event additional insurance is taken out by the insured may be waived. Phoenix 
Ins. Co. v. a & Thomas, 87 Ky. 285, 8 S. W. 453, 10 Ky. Law Rep. 254; Conn. 
Fire Ins. Co. Moore, 154 Ky. 18, 156 S. W. 867, Ann. Cas. 1914B, 1106 ; Ky. 
Growers’ Ins. Co. v. Logan, yd — 453, 149 S. W. 922; Hurst Home Ins. Co. v. 
Ledford, 207 Ky. 212, 268 S. 1090. 

[3-7] Such waiver may be aan if the agent at the time of the issual of the 

policy consents for additional insurance to be taken, or informs the insured that 
this may be done, and the insured, in ignorance of any limitation upon the agent’s 
authority, and relyi ing upon his apparent authority, does not take out additional in- 
surance; also, if afterwards, with the assent of such agent, the insured takes out 
additional insurance and with knowledge of that fact the company retains the 
premium and fails to cancel the policy, this will be deemed an election to waive the 
forfeiture. In this respect the knowledge of the agent brings notice to the company. 
However, in order to constitute such election upon the part of the company to con- 
tinue the policy in force, it must appear that it had clear notice of the additional 
insurance, or that its agent, at the time the policy was issued, consented to such 
additional insurance, and that the insured acted on this in ignorance of any limita- 
tion of the agent’s authority in the matter. 

[8] Here the agent, not only did not consent to additional insurance, but in- 
formed the appellant that $600 was all that the machine could carry, which, aside 
from the provisions of the policy, positively negatived the idea of permitting addi- 
tional insurance, the company’s judgment in this being confirmed by the proof of 
the value of used cars of this type and character; and the loose indefinite state- 
ments which appellant claims to have made to the agent are insufficient to give it 
notice that he had in fact taken out additional insurance, or to show that, with 
knowledge of the fact, it continued the policy in force; and, if he made the state- 
ments claimed, the silence of the agent could not have misled him. We do not 
think the evidence sufficient to constitute a waiver. 

Wherefore, perceiving no error, the judgment is affirmed. 


ERICKSON v. AMERICAN INS. CO. (No. 25755.) 
(Supreme Court of Minnesota. Jan. 14, 1927.) 
211 Northwestern Reporter, 830. 

(Syllabus by the Court.) 

1. INSURANCE—IN ACTION ON POLICY FOR LOSS OF AUTOMOBILE, 
EVIDENCE OF OWNERSHIP HELD TO SUSTAIN VERDICT FOR 
PLAINTIFF. 

The verdict is sustained by the evidence. 
(For other cases, see Insurance, Dec. Dig. § 665[1].) 

2. RULINGS AND INSTRUCTIONS HELD NOT TO CONTAIN REVERS- 
IBLE ERROR. 

There was no reversible error in the rulings or instructions. 


Appeal from District Court, Hennepin County; Frank M. Nye, Judge. 

Action by P. M. Erickson against the American Insurance Company. Verdict 
for plaintiff, and defendant appeals from an order denying its alternative motion for 
judgment non obstante or a new trial. Affirmed. 

William Furst, of Minneapolis, for appellant. 

John N. Berg, of Minneapolis, for respondent. 

Taytor, C. Suit upon an insurance policy for the value of an automobile de- 
stroyed by fire. Defense that plaintiff did not own the automobile. Verdict for 
plaintiff and defendant appeals from an order denying its alternative motion for 
judgment non obstante or for a new trial. 

{1] The only important question presented is whether the evidence is sufficient 
to sustain the verdict. Defendant‘contends that the evidence will not justify a 
finding that plaintiff was the owner of the automobile when he obtained the policy, 
and further contends that even if he was then the owner, he had transferred the 
title before the fire by executing the contract known as Exhibit 1. 
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The jury having found for plaintiff we must take the view of the evidence most 
favorable to him. The jury could find from the evidence that plaintiff purchased 
the automobile, a “used” Packard touring a from A. C. Templeton, Incorporated, 
on August 10, 1921, for the sum of $1,800, of which he paid $500 in cash and 
agreed to pay the remaining $1,300 in twelve monthly payments, and that_he bor- 
rowed the $500 paid in cash from a bank upon his promissory note signed by Dr. A. C. 
Lundgren as surety. It is conceded that the car was delivered to him by the ‘Templeton 
Company on August 10th; that he registered it and took out the license in his own 
name; that he took out the policy in question. in his own name on August 11, 1921, 
the next day after receiving the car; that the policy disclosed that $1, 300 of the pur- 
chase price remained unpaid; and that plaintiff had possession of the car and used 
it in operating a bus line between Minneapolis and Sandstone from the time he re- 
ceived it until it was burned on September 12, 1921. 

Plaintiff had previously operated another bus line and was desirous of again 
engaging in that business. He and Dr. A. C. Lundgren had been friends for several 
years and he sought to interest the doctor in the project, or to obtain financial 
assistance from him. On August 17, 1921, Dr. Lundgren, Dr. O. A. Olson, a friend 
of his, and plaintiff entered into a contract, known and designated as Exhibit 1, in 
which they agreed “to associate themselves together and organize as a corporation 
* * * for the purpose of owning and operating a line of automobile omnibuses” be- 
tween the cities of Minneapolis and Duluth and intermediate points. The contract 
recited that Lundgren had paid $500 into the business, “which $500 have been used 
as a first payment on the purchase of an automobile omnibus for the sum of $1,800,” 
and that Olson agreed to pay $500 into the business as the first payment for another 
automobile omnibus for use in the business. It provided that plaintiff should devote 
all his time to and manage the business and receive $150 per month as compensation 
for his services but payable only out of net profits. It also provided for terminating 
the business if at any time operated at a loss. It also contained these provisions : 

“All net profits of the said business in excess of the aforesaid compensation 
to the said Erickson shall be used, first, for the payment of the balance of the 
purchase price of the said omnibuses, and, second, to reimburse the said Olson and 
Lundgren respectively the amounts that they shall have paid into the said business, 
and when the said omnibuses shall have been paid for in full and the said Olson and 
Lundgren shall have been so reimbursed, then the said omnibuses shall become the 
property of the said business, and the said Olson, Lundgren and Erickson shall then 
each be considered as having an investment of five hundred ($500) dollars in the 
said business, and when the said contemplated corporation is fully organized stock 
for the amount of five hundred ($500) dollars shall be issued to each of them for 
his said investment. 

“In case the aforesaid business is terminated before the said Olson and Lundgren 
are reimbursed in full the respective amounts that they shall have paid into the said 
business then they shall be reimbursed in full before the said Erickson shall be en- 
titled to claim any share in the assets of the said business.” 

The jury could find that pursuant to Exhibit 1 Olson and Lundgren purchased 
another car from the Templeton Company on August 20, 1921, under a conditional 
sales contract on which Olson made a cash nee of $500; ’also that on August 
23, 1921, Olson and Lundgren executed a conditional sales contract to the Templeton 
Company for the car purchased by plaintiff on August 10, 1921, but that plaintiff 
had no knowledge of the execution of this contract until long after the burning of 
the car. Defendant presented evidence tending to prove that Olson and Lundgren 
executed this conditional sales contract on August 10th, and before the delivery of 
the car to plaintiff, but this is denied by plaintiff and also by Olson and Lundgren, 
both of whom testify positively that the first transaction which they ever had with 
the Templeton Company was on August 20th, when they purchased the other car, and 
that this contract was executed on August 23d, the next day after their return from 
an outing in Wisconsin. The evidence was sufficient to justify the jury in findin 
that plaintiff was the owner of the car when the policy was issued, but with $1, 300 
still due upon the purchase price as stated in the policy. 

Defendant insists that the contract, Exhibit 1, operated to transfer the ownership 
of the car to Lundgren and Olson. This contract contains no express provision trans- 
ferring the title to them, and no express agreement by plaintiff to transfer it. The 
contract contemplated the organization of a corporation but no steps were ever 
taken to organize one, and the entire project seems to have been abandoned after the 
loss of this car. The contract recites that Lundgren had paid $500 into the business 
which had “been used as a first payment on the purchase of one automobile omnibus,” 
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presumably referring to the car in question although the contract does not so state. 
In fact Lundgren had not paid any moriey; he had merely signed a note with plaintiff 
to the bank for the amount of the initial payment of this car. But that was before 
the making of the agreement evidenced. by Exhibit 1, and both he and’ plaintiff 
testify that he signed this note merely asa surety for plaintiff. The contract, Ex- 
hibit 1, contemplated that the balance of the purchase price of both cars should be 
paid out of the profits, also that the amounts paid by Olson and Lundgren should 
be repaid out of the profits, and provided that when these payments had been made 
“then the said omnibuses shall become the property of said business, and: the’ said 
Olson, Lundgren and Erickson shall then each be considered as having an investment 
of five hundred ($500) dollars in the said business.” The contract contains no pro- 
vision specifying by whom or in what manner the title to these cars was to be held 
prior to the time that they became “the property of said business” under the above 
provision, nor purporting to define the interests of the parties therein prior to that 
time. The second car was purchased by Olson and Lundgren and the title, subject 
to the rights of the vendor, vested in them and apparently so remained. ‘ The first 
car was purchased by plaintiff and the title vested in him, and he had obligated 
himself to pay the unpaid purchase price. 

As before stated Olson and Lundgren, without the knowledge of plaintiff, subse- 
quently assumed liability for this unpaid purchase price, but this did not relieve plain- 
tiff from liability therefor and there was no transfer of title to Olson and Lundgren 
. unless it be implied from the contract in question. The contract contains a further 
provision that if the business is terminated before Olson and Lundgren are. reim- 
bursed for their expenditures they are to be reimbursed in full “before said Erick- 
son shall be entitled to claim any share in the assets of said business.” This provi- 
sion is stressed by defendant, but it simply means that if the business is wound up 
Olson and Lundgren are to be repaid all their advances before any of the assets 
go to plaintiff. It is true that plaintiff’s credit was not high, and that Olson and 
Lundgren were financially responsible, and that on being sued therefor they paid the 
balance due on the car purchased by plaintiff. And it is doubtless also true that the 
amount recovered on the policy will ultimately go to them. There were many 
other facts brought out at the trial, but we deem it unhecessary to prolong this 
opinion by rehearsing them further than to say that plaintiff made prompt report 
of the loss and filed proofs of claim therefor as owner, and that defendant’s adjuster 
agreed upon and fixed the amount of the loss at the sum for which this action is 
brought. We are of Lyra that the evidence made the question of whether plaintiff 
had transferred the title to the automobile a question of fact for the jury and that 
their verdict should stand. 

[2] Defendant complains of, many of the rulings admittng or excluding evidence ; 
but we find none in which the court exceeded its discretion, and none which raise a 
question of sufficient moment to justify special mention. Defendant also complains 
of portions of the instructions to the jury and of the failure to give other instruc- 
tions which it requested. The issues were submitted to the jury fairly and we find 
no reversible errors in the instructions. Most of defendant’s requests were given, and 
those not given, so far as correct, were sufficiently covered in the general charge. 

Order affirmed. 


HUTCHINS v. UNITED STATES Beet INS. EXCHANGE. (No. 
) 


(Supreme Court of Minnesota. Feb. 18, 1927.) 
212 Northwestern Reporter, 451. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE HELD TO SUPPORT SPECIAL VERDICT 
AND FINDINGS THAT RIDER LIMITING INSURER’S LIABILITY 
WAS NOT ATTACHED PRIOR TO LOSS. 

The evidence supports the special verdict of the jury and the findings of the 
court based thereon to the effect that a certain rider limiting the amount of the 
insurer’s liability on its policy was not attached to or part of the policy prior to the 
date of the loss sustained by the insured. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


4. INSURANCE—WHERE DAMAGE OCCURRED BEFORE LETTER ASK- 
ING CANCELLATION OF POLICY WAS DELIVERED, POLICY WAS 
STILL IN EFFECT. 

The policy provided that it should be canceled by the insurer at the request of 
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the insured. The insured wrote a letter to’ the insurer, inclosing the policy, and ask- 
ing that it be canceled as of the date of the letter. Before the letter was delivered, 
a fire damaged the property insured. Under these circumstances the trial court 
correctly held that the policy was still in effect at the time of the fire. 

(For other cases, see Insurance, Dec. Dig. § 240.) 


Appeal from District Court, Ramsey County; J. C. Michael, Judge. 

Action by Adelbert Hutchins against the United States Automobile Insurance 
Exchange. Verdict and findings for plaintiff. From an order overruling defendant's 
motion for a new trial, it appeals. Affirmed. 

Ernest E. Watson, of Minneapolis, for appellant. 

Oscar Hallam, of St. Paul, and Charles G. Wright, of Owatonna, for respondent. 

Lees, C. Plaintiff, who operated a garage and dealt in automobiles at Rockford, 
Ill., carried fire insurance in the Minnesota Implement Mutual Fire Insurance Com- 
pany of Owatonna, Minn‘, in the sum of $7,500, and in the defendant company in 
the sum of $5,000. On October 14, 1924, a representative of the Minnesota Com- 
pany induced him to take out an additional policy of $7,000 in that company. On 
the same day plaintiff wrote a letter, addressed to defendant at its home office in 
Kansas City, reading thus: 

“We are returning herewith for short rate cancellation as of this date dealers’ 
blanket automobile policy No. D47018. Kindly see that check for the return pre- 
mium due us under this cancellation is forwarded at your earliest convenience, and 
oblige.” ; 

The peety and the letter were mailed between 4 and 6 p.m. At about 1:30 a.m., 
October 15th, a fire caused substantial damage to the property insured. The adjusters 
of the Minnesota Company adjusted the loss at $6,774.89. Claiming $2,825.92 as 
defendant’s proportionate liability, plaintiff made timely proof of loss and requested 
defendant to pay the amount claimed. 

On October 24th, defendant wrote plaintiff that— 

The “cancellation was effected in accordance with your request as of October 
14th, the date of your letter, and our check in the amount of $62.77 is inclosed which 
represents the amount of return premium due you.” 

Plaintiff kept the check, but never presented it for payment. Defendant de- 
clined to pay plaintiff’s claim, and this action was brought to enforce it. 

In its answer the defendant alleged that the contract of insurance provided for 
the cancellation thereof at any time at the request of the assured; that the policy 
was canceled as of October 14, 1924, and the excess premium refunded; and that the 
policy was not in effect when the fire occurred. Paragraph 7 of the answer alleged 
that the contract provided that, if there was other insurance on the property and 
a loss occurred, defendant should be liable only for that portion of the loss which 
was in excess of the amount of the other insurance. A general denial in the reply 
put the last-mentioned allegation in issue. 

At the close of the evidence the court ruled that the only question of fact for 
the determination of the jury was whether the policy contained the provision or bore 
the special indorsement referred to in paragraph > of the answer. The jury an- 
swered that question in the negative. The. court adopted the answer in its findings, 
found that at the time of the fire defendant’s policy of insurance was in full force 
and effect, and ordered judgment in plaintiff’s favor for $2,825.80. 

After the verdict was returned and before the findings were made, defendant 
applied for leave to amend its answer by striking out paragraph 7 and inserting 
in lieu thereof an allegation in effect that the policy provided that it should be void 
if at the time a loss occurred there was other insurance covering the risk which 
would attach if defendant’s policy had not been effective, and by an allegation that 
prior to the date of the fire plaintiff, without defendant’s knowledge or consent, had 
taken out additional insurance in the Minnesota Company on the property covered 
by defendant’s policy. The motion to amend was denied. Defendant then moved 
for a new trial. This motion was also denied, and defendant appealed. 

[1] Defendant contends that the evidence does not support the verdict and find- 
ing adopting it. The provision of the policy in question was partly printed and 
partly typewritten. It was contained in a rider attached to the policy. When asked 
whether the rider was on the policy while he had it in his possession, plaintiff answered 
that he did not know. But the representative of the Minnesota Company who ob- 
tained the additional imsurance on October 14th testified that on that day he ex- 
amined the policy and that the rider was not attached to it. A representative of the 


Cet SEL AGEART LOE LETTE ANOLE 





914 The Insurance Law Journal, Vol. 68 [May, 1927 


defendant testified that the premium charged and paid was the same as it would 
have been if the policy had been written without making the rider part of it, although 
the effect of the rider was to reduce plaintiff’s protection. Another witness, well 
qualified to express an opinion on the subject, testified that the typewritten portion 
of the rider appeared to have been written at a different time than the typewritten 
portion of the policy. Under these circumstances we are of the opinion that the 
finding was justified by the evidence. 


[2] We hold that the motion to amend was properly denied. Defendant proposed 
to set up a new defense which had not been litigated at the trial. The defense could 
have been pleaded in the original answer. It would not have been inconsistent with 
the defense pleaded in paragraph 7. To have allowed the amendment would virtually 
have compelled the court to grant a new trial in order to give defendant an oppor- 
tunity to establish a new defense. That would be dangerously near an abuse of 
the broad discretion possessed by trial courts in passing on motions to amend the 
pleadings. 


[3] But defendant contends that it had a perfect defense because plaintiff took 
out additional insurance on October 14th without defendant’s knowledge or consent. 
Defendant introduced the policy in evidence. It contains the provision defendant 
proposed to plead by the amended answer. It is therefore argued that plaintiff must 
fail because the contract upon which he sues expressly provides that it shall be void 
in case there be other insurance on the property. The record shows that this point 
was not raised at the trial. Defendant tried its case on the theory that it had only 
two defenses, namely, cancellation of the policy and limited liability by virtue of 
the rider in question. It is.now too late to urge that there was another defense 
upon which defendant might have prevailed. To reverse on this ground would de- 
prive plaintiff of an opportunity to meet the defense. It may have been waived. 
The facts may justify a reformation. It would never do to grant a defendant a 
new trial merely because he had a defense of which he might have availed himself, 
but which he did not call to the court’s attention until after an adverse verdict or 
findings. 

[4] The court found that defendant’s policy was in force at the time of the 
fire. Plaintiff's letter could not have been delivered to defendant until after the 
fire. This brings us to a question of law upon which counsel for the respective par- 
ties disagree. It may be thus stated: Was the policy canceled when plaintiff wrote 
and mailed the letter and policy to the defendant? A request for cancellation was 
essential to terminate the contract of insurance. Undoubtedly plaintiff wished to 
cancel the policy and doubtless defendant was obliged to comply with a request for 
cancellation as soon as the request was brought to its attention. It will be observed 
that the policy: did not provide that it should be canceled upon the mailing of the 
request, and this fact distinguishes the case from those in which it is held that a 
notice which may be given by mail becomes effective when the notice is deposited in 
the United States post office properly stamped and addressed to the person to be 
notified. The case is also distinguishable from those in which an offer to buy or 
sell is made by mail. In such cases the person to whom the offer is addressed 
may accept by mail and the contract of sale becomes effective as soon as the letter 
of acceptance is mailed. 


The precise question under consideration arose in Crown Point Iron Co. v. 
Insurance Co., 127 N. Y. 608, 28 N. E. 653, 14 L. R. A. 147, where it was held that, 
to cancel a policy of insurance by notice to the company, it is essential that the notice 
actually reach the company; that, if the notice is sent by mail, it does not take effect 
until it is delivered to the company. See 3 Joyce on Insurance (2d Ed.) 1669; 
Clement, Fire Insurance, 414; 26 C. J. p. 146; Skillings v. Royal Ins. Co., 4 Ont. 
Law Rep. 123, 6 Ont. Law Rep. 401. 

We think the Crown Point Case lays down a sound rule. We adopt it and hold 
that the trial court was right in finding that the policy was still in force when the 
fire occurred. 

Order affirmed. 
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CLEGHORN vy. OCEAN ACCIDENT & GUARANTEE CORPORATION, 
LIMITED, OF LONDON. 
(Court of Appeals of New York. Dec. 31, 1926.) 
155 Northeastern Reporter, 87. 
INSURANCE—WHERE ACCIDENT INDEMNITY POLICY PROVIDED 

FOR INTEREST FROM DATE OF JUDGMENT, INSURER IS NOT LIA- 

BLE FOR INTEREST FROM DEATH OF PARTY INJURED. 

Where policy of indemnity insurance covering injuries caused by automobile 
provided for payment of einterest by insurer from date of judgment, insurer is not 
liable for interest between date of death of party injured and date of judgment, 
notwithstanding interest from date of death of injured party was added to judgment 
against insured pursuant to statutory requirement in death cases. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Guy F. Cleghorn against the Ocean Accident & Guarantee Corpora- 
tion,. Limited, of London. An order denying plaintiff’s motion for summary judg- 
ment was reversed, and motion granted by the Appellate Division (216 App. Div. 
342, 215 N. Y. S. 127), and defendant appeals. Modified and affirmed. 

a F. Warrington and Robert H. Woody, both of New York City, for 
appellant. 

Henry A. Uterhart and Alfred M. Schaffer, both of New York City, for re- 
spondent. 

Per Curtam. This action was brought to recover under an indemnity policy 
issued by the appellant for liability incurred by the plaintiff as the result of an 
accident caused by his automobile, the principal liability being limited to $5,000, to 
which was to be added certain interest, costs, and expenses. 

We agree with the Appellate Division that upon the facts presented by the plain- 
tiff this was a proper case for a summary judgment, and therefore we shall not 
a this question which has been amply considered in the opinion of Mr. Justice 

apper. 

We think, however, that the court has erroneously permitted to be included in 
this judgment an item of $1,100 interest on the principal insurance sum of $5,000, 
from the date when the accident occurred to the date when the judgment for damages 
caused by such accident and resulting injuries was entered against the plaintiff. 

By the terms of the policy the defendant was bound to pay “interest accrued 
on the judgment rendered” against plaintiff. That would seem to be a perfectly 
simple statement. The plaintiff, however, seeks to overcome it by the provision which 
required the clerk on rendition of the verdict in the action brought against plaintiff 
to add interest from the date of the death of the person who was injured. We do 
not think, however, that this latter provision overcame the provision of the policy. 
In fact, we see no connection betwen the two things. The statute in death cases 
requires addition to the verdict as part of the damages of interest from date of 
death to verdict. The policy provides for interest from the date of entry of the 
judgment. The two provisions are written from entirely different viewpoints and 
each one is independent of the other. 

Therefore the judgment which has been entered should be modified by subtracting 
the sum of $1,100, being the interest on $5,000 from October 16, 1916, the date 
of the death of the person who was injured, to June 16, 1920, the date of the entry of 
the judgment recovered for said death, and also the interest on said $1,100, and, as 
so modified, affirmed, without costs to either party. 

Hiscock, C. J., and Cardozo, Pound, McLaughlin, Crane and Andrews, JJ., concur. 

Lehman, J., not voting. 

Judgment accordingly. 


POSNICK v. STEDMAN. 
(Supreme Court, Appellate Division, First Department. March 4, 1927.) 
220 New York Supplement, 251. 

1. INSURANCE—IN ACTION FOR CONDITIONAL SELLER’S CANCELLA- 
TION .OF AUTOMOBILE THEFT POLICY, EXCLUSION OF EVI- 
DENCE THAT SELLER WAS NOT RESPONSIBLE FOR CANCELLA- 
TION HELD ERROR. 

In action by condition buyer of automobile against conditional seller for breach 
of contract in cancelling fire and theft insurance policy on automobile and obtaining 
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return of premium, thereby leaving plaintiff without insurance on car, which was 
subsequently stolen, exclusion of evidence that defendant was not responsible for 
cancellation of policy held error, since, if he did not cause cancellation, he was not 
liable. 

(For other cases, see Insurance, Dec. Dig. § 104.) 


2. INSURANCE—IN ACTION AGAINST CONDITIONAL SELLER FOR 
CANCELING THEFT POLICY ON AUTOMOBILE, EXCLUSION OF 
EVIDENCE THAT BUYER RECOVERED POSSESSION OF STOLEN 
CAR HELD ERROR. 

In action by conditional buyer of automobile against conditional seller for breach 
of contract in canceling fire and theft insurance policy on automobile and obtaining 
return of premium, thereby leaving plaintiff without insurance on: car, which was 
subsequently stolen, in which answer set up defense that plaintiff had recovered 
possession of automobile on certain date, exclusion of evidence that plaintiff had 
recovered possession of car by replevin on certain date held error. 


(For other cases, see Insurance, Dec. Dig. § 104.) 


Appeal from Trial Term, New York County. 

Action by Abe Posnick against William B. Stedman. From a judgment for 
laintiff for $1,333.35, on a verdict after a trial before a jury, defendant appeals. 
eversed, and new trial ordered. 

Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Proskauer, 


Kellogg, Street & Hanavan, of Jamaica (Chas. H. Street, of Huntington, of 
counsel), for appellant. 

Adolph Waxenbaum, of New York City (Joseph Fischer, of New York City, of 
counsel, and Herman Joseph, of New York City, on the brief), for respondent. 

Martin, J. On October 31, 1921, plaintiff purchased from defendant under a 
conditional sale contract a special six Studebaker touring car. The plaintiff says 
that the defendant requested him to pay the sum of $193 for insurance against fire 
and theft, representing that the insurance was in full force and effect, and would 
be kept and remain in full force and effect, for the benefit of plaintiff, during the 
life of the policies, and until the full amount of the purchase price of the car had 
been paid; that defendant intended that plaintiff should act upon such representa- 
tions; that plaintiff believed the representations so made, and paid to defendant the 
sum of $193 for insurance covering the automobile against fire and theft. 

The plaintiff asserts that the defendant then and there exhibited to him the 
policies of insurance on the car, covering fire and theft as aforesaid; that the rep- 
resentations so made by defendant to plaintiff were false and untrue, and the defend- 
ant knew or was culpably ignorant of their falsity; that he did not intend to keep 
the policies of insurance in full force and effect during the time for which the same 
had been issued for the benefit of the plaintiff, but, on the contrary, before the term 
of expiration of such policies, and while plaintiff had possession of the automobile, 
defendant, without the knowledge or consent of plaintiff, caused the cancellation of 
the policies of insurance and received the returm premiums, and kept them for his 
own use; that during the time for which the policies of insurance had been issued, 
and before their expiration, the automobile was stolen, without plaintiff’s fault, and, 
although the police department and the defendant were notified of the theft, the car 
has not been located, and plaintiff has not recovered the possession thereof, or any 
indemnity therefor; that, by reason of the false and fraudulent representations of 
material facts, made by defendant as aforesaid, and the cancellation of the policies 
oi insurance by defendant, plaintiff has been deprived of indemnity for the loss or 
theft of the automobile, which indemnity would have been paid under said policies 
of insurance, if the same had not been unlawfully canceled by the defendant; and 
that by Zee of the premises plaintiff has been injured, to his damage in the sum 
of $1,82 

The defendant’s amended answer consists substantially of a general denial, and 
in addition pleads as a defense that in the month of October, 1924, plaintiff recovered 
possession of the automobile referred to in the complaint, and ever since has had it 
in his possession. At the opening of the trial the justice presiding ruled that he 
would permit plaintiff's counsel to try the case upon the theory of an action for 
breach of contract, although the complaint contained many allegations of fraud. The 
defendant’s counsel objected to proceeding with the trial under this ruling, and duly 
excepted. No motion to amend the complaint was made at any time during the trial. 
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At the close of the whole case, defendant’s counsel renewed the motion to dis- 
miss, which he had made at the close of plaintiff's case. The motion was denied, 
and the defendant excepted. The plaintiff moved for the direction of a verdict, and 
the trial justice in effect granted the motion by refusing to submit to the jury any 
question except the value of the automobile. There was a verdict in favor of the 
plaintiff for $1,200, and from the judgment entered thereon the defendant appeals. 

It is apparent from this record that the plaintiff purchased an automobile from 
the defendant, and that the purchase price was paid partly in cash and partly by 
notes. The plaintiff says that the defendant told him it would be necessary to insure 
the car until the notes were paid in order to protect the seller, and that he paid 
the insurance premium to the defendant. The defendant denies that the premium 
was paid to him. It is admitted, however, that a policy of insurance was issued to 
cover this car, and a certificate to that effect was mailed by the insurance broker to 
the plaintiff. Shortly thereafter the policy was cancelled. The premium paid to 
the insurance company on the policy was $72.70, and it appears that the amount re- 
turned to the broker was $72 2.90. 


[1] This action was brought upon the theory that the defendant canceled the 
insurance policy, obtaining a return premium thereon, and leaving the plaintiff’s car 
unprotected. Siegel v. Spear & Co., 234 N. Y. 479, 138 N. E. 414, 26 A. L. R. 1205. 
The appellant contends that the plaintiff cannot recover on this complaint, which 
appellant says is founded upon the theory of false representations, but which plaintiff 
argues contains allegations sufficient to permit a recovery for breach of contract. 
Assuming that the allegations in the complaint are sufficient to warrant a recovery 
for breach of contract, the plaintiff did not prove that defendant was responsible 
for the cancellation of the insurance policy, or failed to perform any obligation 
undertaken by him. 

When the defendant was upon the witness stand, he was asked if he ever re- 
ceived a cancellation of the insurance policy. Objection was made and sustained. He 
was not permitted to answer. He was then asked: 

“Q. Did you receive a cancellation of policy No. A-14, Niagara-Detroit Under- 
writers? A. Never.” 

He then testified he never received any return premium. He was then asked: 

“Q. Did you do anything to cause the cancellation ef that policy?” 

This question was objected to, and the objection sustained. The bookkeeper for 
the insurance company testified that the premium was returned to the insurance 
broker, but it nowhere appears that the defendant had any knowledge of that fact, 
or had’ anything to do with the cancellation of the policy or the return of the premium. 

The respondent relies on testimony to the effect that he accused the defendant 
of having canceled the policy, and defendant did not deny it. This action, having 
been founded upon the theory that the defendant caused the cancellation of the 
policy, thereby breaking the contract and leaving the plaintiff without insurance on 
the car, thus eventually bringing loss upon the plaintiff, the defendant should have been 
permitted to show whether he was responsible for the cancellation of the policy. 
If he was not responsible, he should not have been held liable on this complaint. 

[2] It is also alleged that the car was located and replevined by plaintiff, and 
he has had possession of it since October, 1924. Evidence on that subject was ruled 
- by the trial judge. Under the pleadings, the defendant was entitled to show these 
acts. 

The judgment must be reversed, and a new trial ordered, with costs to the 
appellant to abide the event. Order filed. All concur. 


MICHIGAN AUTOMOBILE INS. CO. v. VAN BUSKIRK. (No. 19653.) 
(Supreme Court of Ohio. Jan. 25, 1927.) 
155 Northeastern Reporter, 186. 
(Syllabus by the Court.) 

1. ESTOPPEL—“WAIVER” CONSISTS IN RELINQUISHMENT OF 
KNOW NRIGHT; RIGHT BASED ON MATERIAL FACTS, NOT 
KNOWN TO EXIST, CANNOT BE DEEMED WAIVED. 

Waiver consists in the relinquishment of a known right. A party cannot be 
deemed to have waived a right based upon material facts, the existence of which 
he did not know. 


(For other cases, see Estoppel, Dec. Dig. §§ 52, 54.) 





918 The Insurance Law Journal, Vol. 68 [May, 1927 


2. INSURANCE—INSURER, IGNORANT OF MORTGAGE ON AUTOMO- 
BILE, DID NOT WAIVE PROVISION VOIDING COLLISION POLICY 
IF AUTOMOBILE IS INCUMBERED WITHOUT NOTICE TO IT; 
PROVISION IN AUTOMOBILE COLLISION POLICY REQUIRING IN- 
SURED TO NOTIFY INSURER OF INCUMBRANCES AGAINST AU- 
TOMOBILE IS MATERIAL TO RISK. 


An insurance policy was issued insuring an automobile against loss or damage 
arising from collision. It contained a provision that the policy should be void if 
the automobile be “incumbered by any lien or mortgage without the assured having 
given immediate written notice of such incumbrance.” At the time of issuance 
there was an existing chattel mortgage on the automobile, which fact neither the 
company nor its agent knew, 

Held: The mortgage lien was material to the risk and so made by the policy 
contract, and, in the absence of knowledge thereof on the part of the company or 
its agent, there was no waiver of the provision relating to said incumbrance. 

(For other cases, see Insurance, Dec. Dig. §§ 283[1], 377[1].), 

3. INSURANCE—ASSURED WARRANTING AUTOMOBILE TO BE UNIN- 
CUMBERED MUST DISCLOSE EXISTING MORTGAGE, THOUGH IN- 
SURER’S AGENT FAILS TO ORALLY INQUIRE AS TO INCUM- 
BRANCES. 

Said policy contained the following statement, which was made part of the 
policy and warranted by the assured to be true: ‘The automobiles herein described 
* * * are not mortgaged or incumbered except as follows:” No exceptions to that 
statement were made by the assured. Since the policy was expressly voided by 
the failure of the assured to give notice to the company of the existence of said 
chattel mortgage and since the assured had warranted said statement to be true, 
the failure of the agent to make oral inquiry as to incumbrances of which he had 
no knowledge did not absolve the assured from the duty of making disclosure 
thereof. 

(For other cases, see Insurance, Dec. Dig. § 283[1].) 

Error to Court of Appeals, Cuyahoga County. 

Action by John Van Buskirk against the Michigan Automobile Insurance Com- 
pany. Judgment for defendant was reversed by the Court of Appeals, and de- 
fendant brings error. Judgment of the Court of Appeals reversed and of the 
ccmmon pleas court affirmed—I[By Editorial Staff.] 

On August 27, 1923, the insurance company insured the defendant in error’s 
automobile for the period of one year against loss or damage arising from certain 
perils, including that of collision. While the policy was in force, to wit, on 
December 14, 1923, the automobile was damaged by colliding with a tree. Proof 
of loss was duly made. At the time such policy contract was issued, there was 
a chattel mortgage on the automobile. Alleging these facts in an amended petition, 
and attaching the insurance policy thereto as an exhibit, plaintiff below brought 
suit in the common pleas court against the insurance company upon his policy for 
damages sustained. 


Among other provisions, the policy contained the following clause: 

“(18) This entire policy shall be void if the assured has concealed or mis- 
represented any material fact or circumstance concerning this insurance, or the 
subject thereof, or in a case of any fraud, attempted fraud, or false swearing by 
the assured or his agent touching any matter relating to this insurance or the sub- 
ject thereof, whether before or after a loss, or if the interests of the assured in 
the property be other than unconditional and sole ownership, except as given in 
statement six (6) of the application and policy, or if the automobile(s) covered 
by this policy be or become incumbered by any lien or mortgage without the assured 
having given the company immediate written notice of such incumbrance.” 

Various statements were attached to and made a part of the policy, which 
the assured warranted to be true by the acceptance of the policy. One of these 
statements was as follows: 

“(6) The automobiles herein described are paid for in full, and are not mort- 
gaged or incumbered except as follows.” 

No exceptions to that statement were noted by the assured. Another clause 
in the policy contained the following provision : 

“(24) This policy is made and accepted subject to the provisions, exclusions, 
silts, and warranties set forth herein or indorsed hereon, and upon accept- 
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ance of this policy the assured agrees that its terms embody all agreements then 
existing between himself and the company, or any of its agents, relating to the 
insurance described herein and no ofhcer, agent, or other representative of the 
company shall have power to waive any of the terms of this policy, unless such 
waiver be written upon or attached hereto and signed by an officer of the com- 
pany; nor shall any privilege or permission affecting the insurance under this policy 
exist or be claimed by thé assured unless so -written or attached.” 

The amended petition further alleges that no formal application for insurance 
was made out and that a representative of the insurance company himself pre- 
pared the policy— 

“by making inquiries of plaintiff regarding numerous matters, which inquiries 
plaintiff in good faith answered truthfully and fully, and which answers said rep- 
resentative wrote down in the proper blank spaces in said policy. Plaintiff says 
that said representative failed and neglected to make any inquiry of plaintiff re- 
garding the existence or nonexistence of mortgages or incumbrances on said auto- 
mobile, and that plaintiff accordingly made no statement whatever regarding the 
said chattel mortgage.” 

Plaintiff, in his petition, further avers that he relied upon the defendant's agent 
as having made full inquiries of all material matters, and that he received the 
policy of insurance when issued, but did not read the same, and had no knowledge 
that any inaccurate or incomplete statements regarding incumbrances on the auto- 
mobile were made in the policy; and he further avers that when the company 
issued its policy contract it had no information on its part or on the part of its 
agent of any existing chattel mortgage. 

In the trial court a general demurrer was interposed to the amended petition 
by the insurance company. This demurrer was sustained, and, plaintiff failing to 
plead further, as ordered by the court, the action was dismissed and judgment 
rendered for the defendant below. The Court of Appeals reversed the judg- 
ment of the trial court for error in sustaining the demurrer, whereupon error was 
prosecuted to this court. 

John H. McNeal, and Henry J. Reed, both of Cleveland, for plaintiff in 
error. 

Holding, Duncan & Leckie, and J. Harold Traverse, all of Cleveland, for 
defendant in error. 

Jones, J. The written application for the policy of insurance expressly pro- 
vided that the statements therein contained were made a part of the policy and that 
the assured warranted the same to be true by acceptance. Such statements there- 
fore became a part of the contract of insurance as if fully embodied therein. 
Byers v. Farmers’ Ins. Co., 35 Ohio St. 606, 35 Am. Rep. 623; Hutchins v. 
Cleveland Mut. Ins. Co., 11 Ohio St. 477. 

The policy further provided that it should be void in case the assured con- 
cealed any material fact or circumstance concerning the insurance, or if the auto- 
mobile should be incumbered by “lien or mortgage without the assured having 
given the company immediate written notice of such incumbrance.” It is con- 
ceded that there was a chattel mortgage on the automobile at the time said policy 
contract was issued. One of the statements contained in the application, which 
under the express terms of the policy was warranted by the insured to be true, 
was as follows: 

“The automobiles herein described are paid for in full, and are not mortgaged 
or incumbered except as follows :” 

There was no qualification of ‘that statement, and since no exceptions were made 
thereto there is no question but that this clause contained an affirmative statement 
that the automobile covered by the policy was neither mortgaged nor incumbered. 
The extent of the chattel mortgage incumbrance does not appear, nor is it of 
consequence in view of the clause against mortgage incumbrances contained in 
the policy. Its amount may have been such as to render the insurable interest 
of the assured nil, or almost so. The clause in question was not only material to 
the risk, but was specifically made so by the terms of the policy contract. Hutchins 
v. Ins. Co., supra. However, the insured endeavors to escape the contractual ob- 
ligations of the policy by pleading in his amended petition facts which he claims 
operate as an estoppel or waiver upon the part of the insurance company. It is 
contended that there was an affirmative duty upon the part of the company to 
make an inquiry concerning incumbrances, and that failure to so inquire con- 
stitutes such waiver, although the fact is conceded that: 
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The “insurance company issued its said policy contract without information, 
either affirmative or negative, on its part, or that of its agent, of an existing 
chattel mortgage.” 

[1, 2] While there is disharmony in the decision of various courts upon the 
question of waiver by insurance agents, our own court has been fully committed 
to the rule that should apply to the facts conceded in the instant case. The policy 
contract not only contained a clause that it was made and accepted subject to the 
nme and warranties contained therein, but also provided (condition 24) 
that: 

“No officer, agent, or other representative of the company shall have power 
to waive any of the terms of this policy, unless such waiver be written upon or 
attached hereto and signed by an officer of the company.” 

It is not claimed that any such waiver was written or signed, as required by 
this clause. The foregoing provision in the policy was designed to exclude the 
operation of the principle that notice to the agent is notice to the principal, especially 
as to material warranties affecting the risk contained in the policy contract and 
application; for, had the incumbrance been made known to the company, the policy 
might not have been issued. In Ohio Farmers’ Ins. Co. v. Titus, 82 Ohio St. 161, 
92 N. E. 82, this court held that a clause in an insurance policy substantially similar 
to the above was valid, and that the insurance company could not be deemed to 
have waived a mortgage incumbrance upon the property simply because its agents 
had notice or knowledge of the existence of the incumbrance. In a per curiam, 
concurred in by all the judges, this court in that case, said at page 171 (92 N. 
E. 84): 

“The insured had the policy in his possession and is presumed to know its 
provisions. These provisions are valid, they are usually found in such contracts, 
and are considered necessary for the protection of the company. They cannot be 
waived by the agent, excepting in the manner stipulated in the policy, and would 
afford very little protection to the company if they could be.” 

In support of the principle so announced, the per curiam cites the cases of 
Union Central Life Ins. Co. v. Hook, 62 Ohio St. 256, 56 N. E. 906; Eureka Fire 
& Marine Ins. Co. v. Baldwin, 62 Ohio St. 368, 57 N. E. 57; Northern Assurance 
Co. v. Grand View Building Ass’n, 183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213. 
In the federal case cited, Mr. Justice Shiras admits the contrariety of decisions 
upon the legal point involved, but states that the decided weight of authority sup- 
ports the foregoing principle. There is no doubt that in the Ohio cases cited 
this court has been definitely committed to that principle, unless it has been modified 
by the rule announced by a majority of this court in Foster v. Scottish Union 
& National Ins. Co., 101 Ohio St. 180, 127 N. E. 865. I did not concur in the 
judgment in the latter case for the reason that I conceived the case should have 
been decided upon the authority of Insurance Co. v. Titus, supra. However, the 
instant case may be easily distinguished from the Foster Case, supra. In the 
Foster Case the facts concerning the title to the property were within the knowl- 
edge of the agent. Here it is conceded that they were not. The doctrine of estoppel 
or waiver is usually applied to a party, who, with knowledge of certain facts, acts 
to the prejudice of the other. The generally accepted definition of waiver is “the 
intentional relinquishment of a known right.” 27 Ruling Case Law, 904-908; 
Bennecke v. Connecticut Mutual Life Ins. Co., 105 U. S. 355, 26 L. Ed. 990. It 
would be an anomalous principle were we to hold that a party could be deemed 
to have waived material facts, the existence of which he did not know. 

From the allegations contained in the amended petition the fact must be ad- 
mitted that the agent neglected to inquire orally as to mortgages or incumbrances ; 
if none were made, this may have resulted from the fact that the attached state- 
ment contained a clause disclosing there were none; for the printed statement (No. 6) 
read, “The automobiles herein described are * * * not mortgaged or incumbered 
except as follows,” and no exceptions were noted. It therefore left the statement 
as declaring affirmatively that the automobile was not mortgaged or incumbered. 
Having made that statement, there was no need of making special inquiry relating 
to that feature. ‘ 

{3] It is contended that an affirmative duty arose upon the part of the insur- 
ance agent to make inquiry as to the character of the title, and especially as to 
incumbrances on the property. A policy contract is not unilateral in its obligation. 
If it be the duty of the agent to make such an inquiry, it is likewise the duty 
of the insured to make disclosure of incumbrances upon his title, especially where 
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a statement definitely relating thereto is made part of the policy and the insured 
warrants the statement to be true. As stated by the court in the Titus Case, supra: 

“The insured had the policy in his possession and is presumed to know its 
provisions.’ 

The loss occurred 3% months after the policy was issued. The face of the 
policy contained the following, “Please read your policy.” This clause, together 
with others similar to those in the case at bar, featured in the case of Satz v. 
Massachusetts Bonding & Ins, Co., decided by the Court of Appeals of New York 
in October last, to be reported in 243 N. Y. 385, 153 N. E. 844, where the principles 
here announced were sustained. 

There was no error in the sustention of the demurrer to the amended petition 
by the trial court. The judgment of the Court of Appeals is reversed and that of 
the trial court affirmed. 


Judgment of the Court of Appeals reversed, and that of the common pleas 
affirmed. 


Marshall, C. J., and Day, Kinkade, and Matthias, JJ., concur. 


JALOFF v. UNITED AUTO INDEMNITY EXCHANGE et At. 
(Supreme Court of Oregon. Dec. 28, 1926.) 
250 Pacific Reporter 717. 

5. INSURANCE—EVIDENCE HELD TO SHOW THAT POLICY OF IN- 
DEMNITY INSURANCE WAS BLANKET POLICY, COVERING ALL 
CARS BEING USED BY OWNER OF BUS LINE (LAWS 1921 [SP. 
SESS.] P. 37, § 6; OR. L. § 721). 

Evidence held to show that policy of indemnity insurance to be construed with 
Laws 1921 (Sp. Sess.) p. 37, § 6, issued to owner of bus line, was blanket policy cover- 
ing all cars being used by insured, notwithstanding that list of cars which insured 
“now owns” was attached to it, in view of Or. L. § 721. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 


6. INSURANCE—INSURANCE POLICY SHOULD BE CONSTRUED WITH 
REGARD TO MUTUAL INTENT OF PARTIES AS EXPRESSED IN 
WORDS OF CONTRACT. 

Insurance policy must be so interpreted as to give effect to mutual intention of 
parties at time of contracting, so far as such intention can be deduced from language 
of policy. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


7. INSURANCE—INSURER, HAVING UNDERTAKEN DEFENSE OF SUIT 
FOR INSURED, CANNOT WITHDRAW ON THEORY THAT IT HAD 
MISTAKEN NATURE OF OBLIGATION UNDER POLICY. 

Under policy of indemnity insurance excluding insured from participation in de- 
fense or settlement of any claim against him, insurer cannot, after undertaking de- 
fense of suit, withdraw on theory that it had mistaken nature of obligation under 
policy. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 


8. INSURANCE—AMBIGUOUS INSURANCE POLICY SHOULD BE CON- 
STRUED MOST STRONGLY IN FAVOR OF INSURED. 
Where meaning of insurance policy is doubtful, and language is fairly susceptible 
of two constructions, it should be construed most strongly in favor of policyholder. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


10. INSURANCE—EVIDENCE HELD TO SUPPORT JUDGMENT FOR BUS 
OWNER AGAINST INSURANCE COMPANY FOR AMOUNT RE- 
COVERED FROM HIM BY PERSON INJURED IN COLLISION. 
Eevidence held to support judgment for owner of bus line in action against in- 

surer on policy of indemnity insurance for amount of judgment recovered from plain- 

tiff by persons injured in collision with one of his cars. 
(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Department 2. 
Appeal from Circuit Court, Multnomah County; John H. Stevenson, Judge. 
Action by A. Jaloff, doing business under the firm name and style of Columbia 

Stages, against the United Auto Indemnity Exchange and others. Judgment for 

plaintiff, and defendants appeal. Affirmed. 
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This is an appeal from a judgment for plaintiff in the sum of $7,386.14, arising 
pr of a certain liability insurance policy numbered 428, issued by defendants to plain- 
tiff. 

At the times mentioned in the complaint, the plaintiff was operating under the firm 
name and style of “Columbia Stages” in the transportation of passengers for hire by 
means of motor vehicles, over the Columbia Highway and elsewhere within the state 
of Oregon. The defendant United Auto Indemnity Exchange was an organization 
composed of individuals, partnerships, and corporations, authorized to exchange 
reciprocal or inter insurance contracts, and the defendant United Underwriters, Inc., 
was an Oregon corporation, and the duly constituted’ attorney in fact for the United 
Auto Indemnity Exchange. 

Policy No. 428 bears the following indorsement: 

“The policy to which this indorsement is attached is written in pursuance of and 
is to be construed in accordance with chapter 10, General Laws of Oregon, Special 
Session 1921, and acts amendatory thereof and supplemental thereto, and the rules and 
regulations of the Public Service Commission of Oregon adopted thereunder, and the 
iisurer agrees to indemnify the insured for loss sustained on account of the injuries 
to persons, and loss of or damage to property in accordance with the terms of the 
above statute.” 

Section 6 of chapter 10, General Laws of Oregon, Special Session 1921, provides: 

“No transportation company shall, subsequent to the taking effect of this act, 
operate any motor vehicle, * * * for the transportation of persons, * * * without 
having first filed with the Public Service Commission of Oregon a good and sufficient 
bond with surety or sureties and conditions satisfactory to the Public Service Com- 
mission, or liability insurance in such a penal sum as the Public Service Commission 
may deem necessary to adequately protect the interests of the public, with due regard 
to the number of persons and amount of property involved, which surety bond or 
liability insurance shall bind the obligors thereunder to make compensation for injuries 
to persons and loss of or damage to property resulting from the operation of such 
vehicles. * * *” 

Clause A of policy No. 428 insures the plaintiff against loss by reason of liability 
imposed by law resulting directly from the ownership, manipulation, or use of motor 
vehicles operated upon the highways for the transportation of passengers. Among 
other things, the policy provides: 

The insurer agrees to defend “in the name and on behalf of the subscriber any 
suit brought against the subscriber to enforce a claim covered by clause A of this 
policy, whether groundless or not, for damages on account of bodily injury or death 
suffered, or alleged to have been suffered, by any person or persons under the cir- 
cumstances described in clause A of this policy and resulting from an accident occur- 
ring during the period this policy is in force; and further to defendant in the name 
and on behalf of the subscriber any suit brought against the subscriber to enforce a 
claim covered by clause B of this policy, whether groundless or not.” 

Relating to notice of accident, we quote the following provision: 

“Upon the occurrence of an accident covered by this policy, the subscriber shall 
give immediate written notice thereof to the exchange and shall forward to the ex- 
change forthwith after receipt thereof every written communication, or informa- 
tion as to any oral communication, and every process, pleading and paper of any kind 
relating to any and all claims and proceedings.” : E 

Under the policy, the exchange reserves the right to settle any claim or suit, and 
the subscriber shall not assume any liability or interfere in any negotiation or legal 
proceedings conducted by the exchange on account of any claim, except that he may 
incur expense for such immediate surgical relief as shall be imperative, at the time of 
the accident. : 

As to actions against the exchange, the policy provides: 

“No action shall lie against the exchange to recover for any loss and/or expense 
under this policy unless it shall be brought by the subscriber for loss and/or expense 
actually sustained and paid in money by him after actual trial of the issue. * * *” 

Liability under the policy is limited to $5,000 for injury to any one person, and 
to $15,000 for any one accident involving injury to several persons. 

Plaintiff asserts that, on August 17, 1924, a motor vehicle then owned and 
operated by the plaintiff as a stage in carrying passengers for hire on the Columbia 
Highway collided at a point near Cascade Locks with an automobile driven by one 
C. A. Wells, who was accompanied by his wife, Dorothy Wells, three children, and 
another passenger; that, as a result of the collision, Dorothy Wells and other pas- 
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sengers therein sustained personal injuries; that, pursuant to the provisions of insur- 
ance policy No. 428, immediately after the collision, the plaintiff gave notice thereof 
to the defendants, and thereafter forwarded to them all information and communica- 
tions, and every ‘pleading and process and paper, and all other matters and things 
relating to the accident; that these defendants at once took charge of the investiga- 
tion involving the accident, and retained entire charge and control thereof; that 
Dorothy Wells made claim upon plaintiff for damages resulting from the collision, 
and brought an action for such damages sustained by her; that that action was de- 
fended by the defendants; and that a verdict was returned in her favor in the sum of 
$4,000. Plaintiff alleges that the ‘defendants then abandoned further defense of the 
case, and repudiated all obligations under the policy, and that the judgment was paid 
by the plaintiff prior to the commencement of this action. 

For a second cause of action the plaintiff alleged much of the matter contained 
in the first, and asserted that Merwin Wells, a minor, by his guardian ad litem, Dorothy 
Wells, made claim upon the plaintiff for damages resulting from the collision; that 
the defendants undertook the defense of the case in accordance with the terms of the 
insurance policy hereinbefore referred to; that the cause had been set down for 
trial immediately following the trial of the case of Dorothy Wells, but that, when the 
jury returned into court the verdict against plaintiff and in favor of Dorothy Wells in 
the sum of $4,000, the defendants informed this plaintiff that they would refuse to 
carry on or conduct the defense of the second action, for the reason that the contract 
of insurance did not cover the car known in this proceeding as car No. 48, the car 
that collided with the Wells automobile. 

The answer filed herein by the defendants, which is very lengthy, sets up the 
~_— that the insurance policy sued upon does not cover plaintiff’s motor vehicle 
No. 48. 

At the conclusion of the trial of plaintiff’s case, both parties moved for a directed 
verdict. The court denied the defendants’ motion, and directed the jury to return a 
verdict for plaintiff in the sum hereinbefore set down. The defendants, appealing 
to this court, rely upon the alleged errors referred to hereinafter. 

Barnett H. Goldstein and Thomas Mannix, both of Portland, for appellants. 

Alfred E. Clark and S. B. Weinstein, both of Portland (Clark, Skulason & 
Clark and S. B. Weinstein, all of Portland, on the brief), for respondent. 

Brown, J. (after stating the facts as above). [1, 2] Defendants first raise this 
question: Was plaintiff required to make an, election of remedies? That question 
must be answered in the negative. The doctrine of election of remedies may be in- 
voked where there are two or more coexisting remedies which are inconsistent with 
each other, so that the pursuit of one necessarily implies the negation of the other. 
9 R. C. L. p. 958, 20 C. J. p. 2. Cause of action, like defense thereto, “are inconsistent 
when one of them admits a fact, and the other denies the same fact.” Peters v. Queen 
City Ins. Co., 63 Or. 382, 126 P. 1005. 

The defendants contend that plaintiff's complaint attempts to state an action at 
law for the breach of a contract and a suit in equity for the reformation thereof. In 
this the defendants are in error. The complaint in no wise attempts to reform the 
contract. 

[3, 4] Defendants next claim that the court erred in permitting the introduction 
of parol evidence to vary the terms of the contract of insurance. The testimony was 
admitted, not to vary the contract, but to establish the common intent of the parties 
thereto. When an insurance contract is clear and explicit, and contains no latent 
ambiguity, parol evidence is not admissible to vary its terms. Or. L. § 713; Edgar v. 
Golden, 36 Or. 448, 48 P. 1118, 60 P. 2; Hilgar v. Miller, 42 Or. 552, 72 P. 319; 
Sutherlin v. Bloomer, 50 Or. 398, 93 P. 135. However, where the language of a 
written instrument is ambiguous, equivocal, or susceptible of conflicting interpretations, 
parol evidence may be admissible for the purpose of aiding the court in giving the 
instrument a proper construction. Or. L. § 717. 

[5] The following question is submitted by defendants: Was the policy a specific 
or a blanket policy, and, if a specific policy, was car No. 48 covered thereby? This is 
the pivotal point in the case. The trial court found that the policy was a blanket 
policy. The parties to the contract treated it as a blanket policy. Car No. 48 is not 
specifically mentioned in that policy. However, the policy purports to insure “all 
cars owned and/or operated by assured.” That car was owned and operated by 
assured, and defendants, knowing this to be true, accepted and retained premiums for 
insurance in accord with the terms expressed in the policy. As showing the circum- 
stances under which the policy was written and delivered, the following communica- 





924 The Insurance Law Journal, Vol. 68 _ [May, 1927 


tion from a representative of the insurer, and written at its direction, is illuminating: 

“As you know, we have made arrangements through Mr. Friedman of the United 
Underwriters of this city to cover your entire operations at the expiration date of 
the above mentioned, so that you will be fully protected to the extent of $5,000 to injury 
to one person in any one accident, and up ta $15,000 to injury to more than one per- 
son in any one accident. 

“This will be applicable to all cars that you now own or operate, as well as any 
car or cars which you may hereafter add to your equipment from time to time. 

“This letter will serve as a binder pending the issuance and delivery to the Pub- 
lic Service Commission of Oregon the policy and a copy thereof to yourself.” 

ee with the issuance and delivery of the policy, one of the repre- 
sentatives of the insurer transmitted to plaintiff, on behalf of the insurance company, 
a copy of policy No. 428, the policy sued upon, and wrote plaintiff that the original 
policy had been mailed to the Public Service Commission. From this communication 
we carve the following language: 

“Under the terms of this policy your entire operations are covered against liability 
and property damage for all cars you now own or may hereafter own, as well as any 
a cars while not owned, but which you may use in connection with your stage 

usiness.” 

Attached to the policy was a “schedule of cars now owned.” Car No. 48 was not 
included in that list. Respondent carried two policies of insurance with the defendants, 
i. e., policy No. 302 and policy No. 428. Policy No. 302 is a fire and collision policy, 
issued for the protection of plaintiff’s property. Policy No. 428 is what is wieralir 
known as a liability insurance policy, as distinguished from the fire and collision 
policy No. 302. Policy No. 302 was issued in response to a written application made 
therefor on March 15, 1924. Policy No. 428 was not issued as result of a written 
application. 

Prior to the issuance of policy No. 428, the plaintiff had carried public liability 
insurance under a blanket policy with the Auto Inter-Insurance Association of Seattle, 
which covered, on a mileage basis, all the cars owned or operated by this plaintiff. 
That policy expired May i2, 1924, and, on its expiration, United Auto Indemnity Ex- 
change issued to plaintiff policy No. 428, the foundation of this action, which under- 
takes to indemnify the plaintiff against liability arising from certain accidental in- 
juries as set forth therein, for the consideration of $220 for each 73,000 miles traveled, 
or about 60 cents for each 200 miles traveled by any car. The value of the cars did 
not affect this policy. No risk attached when the cars were idle. The policy insured 
plaintiff against the infliction of certain accidental injuries resulting from its manipula- 
tion and use of motor cars in the business described in the policy. Each month while 
the policy was in force the plaintiff reported to the company issuing that insurance 
contract the number of miles traveled by his cars. In June, 1924, plaintiff furnished 
the insurer with a list of cars operated in his business during the month of May, 
together with the mileage made by each car. In this report the mileage made by car 
No. 48 was set out, and plaintiff transmitted to the insurer the premium covering this 
car under policy No. 428, which premium the insurer accepted and retained. A like 
report of the mileage covered by car No. 48 was made to the insurer in July, and the 
premium paid, accepted, and retained. The same thing happened in August. An 
additional circumstance pointing to the true situation is found in the fact that the 
insurer would, from time to time, go to the office of the plaintiff for the purpose of 
checking up the record, and that these records, as checked by the insurer, disclosed the 
operation of car No. 48 by plaintiff and the payment of premiums to the insurer for 
insurance on that car. So it will be seen that the insurer and the insured treated the 
policy as covering car No. 48. It was their contract, and they had a lawful right to 
put their own construction thereon. 

[6] An insurance policy must be so interpreted as to give effect to the mutual 
intention of the parties at the time of contracting, so far as such intention can be 
deduced from the language of the policy. In other words, it should be construed with 
regard to the intent of the insured and of the insurer as expressed in the words of the 
contract. - The policy in the case at bar, by pertinent language, expressly protects 
the plaintiff as a public carrier, while engaged in the manipulation of “all cars owned 
or operated by assured” in his business as such carrier. Car No. 48 was used upon 
the highway by plaintiff as a public carrier of passengers, which fact, as shown by 
the evidence, the defendants well knew. However, the attached schedule or list of 
cars that plaintiff “now owns” (“now” referring to the date of the contract), in the 
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mind of the writer creates some ambiguity in the expressed intention of the parties, 
making doubly clear the requirement for an application of the wholesome provisions 
of section 717, Oregon Laws, which says: 

“For the proper construction of an instrument, the circumstances under which 
it was made, including the situation of the subject of the instrument, and of the parties 
to it, may also be shown, so that the judge be placed in the position of those whose 
language he is to interpret.” 

The undisputed evidence relating to the circumstances surrounding the making of 
the insurance contract shows that it was written as a substitute for a former blanket 
policy, and that the list of cars attached to policy No. 428 was made only for the pur- 
pose of disclosing to the Public Service Commission the extent of plaintiff’s business 
as a public carrier at the time the policy was written. 

Again as to the interpretation to be placed upon this contract, the case of St. Louis 
Gas Light Co. v. St. Louis, 46 Mo. 121, is precisely in point. In that case the court 
discussed the question fully, and in a clearly reasoned opinion said: 

“In a case of that kind, whose interpretation should prevail? If the court gives 
one differing from that understood by the parties, it * * * makes a new agreement— 
the very thing most to be avoided. If it leaves ‘the parties to be governed by their 
understanding of their own language, it in effect enforces the contract as actually 
made. That they should be so permitted to construe their own agreement, accords 
with every principle of reason and justice.” 

To the same effect are Fuller Bros. Toll Lbr. & Box Co. v. Fidelity & Cas. Co., 
94 Mo. App. 490, 68 S. W. 222; Fullerton. v. United States Casualty Co., 184 Iowa, 
219, 167 N. W. 700, 6 A. L. R. 367. See, also Oregon Laws, § 721; Loomis v. Mac- 
Farlane, 50 Or. 129, 91 P. 466; Harlow v. Oregonian Pub. Co., 53 Or. 272, 100 P. 7. 

[7] A fair and just statement of the law governing defense of a suit against 
the insured under a policy which precludes insured from interfering with any negotia- 
tions for settlement, or from participating in the defense of actions arising out of 
claims covered thereby, i is laid down in Berry, Automobiles (5th Ed.) § 1898, in lan- 
guage following : 

nder a’ policy of insurance which excludes the assured from participation in 
the defense or settlement of any claim against him, the insurer cannot, after * * * 
undertaking the defense of a suit on other claims, withdraw from the defense and cast 
the burden thereof on the assured on the theory that it had mistaken the nature of its 
obligation under the policy.” 

Cases cited in support of the text are: Fullerton v. United States Cas. Co., 184 
Iowa, 219, 167 N. W. 700, 6 A. L. R. 367; Fuller Bros. T. L. & B. Co. v. Fidelity & 
Cas. Co., 94 Mo. App. 490, 68 S. W. 222; Sanders v. Frankfort M. A. & P. G. Ins. 
Co., 72 N. H. 485, 57 A. 655, 101 Am. St. Rep. 688; Lombard v. Maguire-Penniman 
Co., 78 N. H. 110, 97 A. 892. 

In Lombard v. Maguire-Penniman Co., supra, it was held that an insurer against 
liability for negligence who undertakes the defense of an action against his insured 
cannot thereafter be discharged, except by payment of the indemnity to the assured or 
by securing his discharge from the claim. See also, Sanders v. Frankfort M. A. & 
P. G. Ins. Co., supra. 

[8] It is a rule of general application in the construction of contracts that, where 
the meaning of an insurance policy is doubtful, and its language is fairly susceptible 
of two constructions, one in favor of the insurance company and the other in favor 
of the assured, the contract should be construed most strongly in favor of the policy- 
holder. Fenton v. Fidelity & Casualty Co., 36 Or. 283, 56 P. 1096, 48 L. R. A. 770; 
Stringham v. Mutual Ins. Co., 44 Or. 447, 75 P. 822; Stinchombe v. New York Life 
Ins. Co., 46 Or. 316, 80 P. 213; Moore v. A&tna Life Ins. Co., 75 Or. 47, 146 P. 151, 
L.R. A. 1915D, 264, Ann. Cas. 1917B, 1005. 

[9] We have alluded to the fact that, at the conclusion of the reception of plain- 
tiff’s evidence, both the defendants and the plaintiff moved for a directed verdict, and 
that the court denied the defendants’ motion and directed a verdict in favor of the 
plaintiff. The defendants now challenge the authority of the court to direct a verdict 
in favor of the plaintiff on the ground that questions of fact were involved which 
should have been passed upon by the jury. That, point has been before this court a 
number of times, and its ruling is reviewed in the recent case of Hudelson v. Sanders- 
Swafford Co., 111 Or. 600, 227 P. 310, where Mr. Justice Rand, in speaking for the 
court, wrote: 


“It is settled by the decisions of this court that where the plaintiff and the de- 
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fendant in an action at law each move for a directed verdict, it amounts to a waiver 
by the parties to the action of their right to have the questions of fact determined by 
the jury and a consent upon their part to have all issues of law and fact determined 
by the court, and imposes upon the court the duty to determine all such issues.’ 

Then follows a collection of Oregon authoritiees. 

[10] We have before us a record showing that, on August 17, 1924, car No. 48, 
while being operated by the plaintiff as a public carrier of passengers for hire, collided 
with an automobile driven by C. A. Wells, and that, as a result of such collision, a 
number of passengers in the Wells automobile sustained personal injuries; that the 
plaintiff immediately gave the defendants notice, as required by the policy, and for- 
warded to the defendants all information, process, pleadings, and papers relating to 
the accident and the actions arising therefrom; that the defendants took immediate 
charge of the investigation of the facts relating to the collision, and remained in 
charge and control thereof; that, during the investigation, they examined car No. 48, 
and well knew that it was such car, and well knew from the former reports made by 
plaintiff, and by the numbers on the car, that they were examining car No. 48, and 
with this knowledge entered upon the defense of the cases referred to above. We have 
already, in our statement, alluded to the fact that two actions at law were instituted 
against the plaintiff on account of the collision; that the insurer, as a result of its in- 
vestigations, filed an answer and entered upon the defense of each case, but, upon the 
return by the jury of a verdict of $4,000 in the case first tried, immediately deserted 
and abandond the defense of the second case, i. e., the very day on which it was to be 
tried, and long after its searching investigation of the facts involved in the collision 
and the liabilities of the parties hereto. In fact, this abandonment of plaintiff’s de- 
fense came seven months after the happening of the accident. During these seven 
months the defendants assumed full control and direction of the investigation of the 
facts and negotiations for settlement, and the defense of the actions at law; but, when 
the $4,000 verdict was returned into court, they suddenly discovered that car No. 48 
was not specifically mentioned in the policy of insurance, and therefore not covered 
thereby. This, too, despite the fact that, during each month the plaintiff had operated 
car No. 48 in his business, the company had knowifigly accepted and retained insur- 
ance premiums covering its operation. 

Each material allegation of the complaint in this case is supported by some com- 
ptent evidence. A consideration of the entire record unquestionably shows that it was 
the mutual intention of the parties to cover car No. 48 by insurance policy No. 428. It 
follows that the case should be affirmed. It is so ordered. 

McBride, C. J., and Bean and Belt, JJ., concur. 


SOKOLOFF v. FIDELITY & CASUALTY CO. OF NEW YORK. 
(Supreme Court of Pennsylvania. Jan. 3, 1927.) 
135 Atlantic Reporter 746. 

1. INSURANCE—INDEMNITOR’S LIABILITY TO HOLDER OF SINGLE 
NOTE HELD NOT AFFECTED BY FACT THAT BOND COVERED 
TWELVE NOTES. 

That indemnity bond covered: 12 separate notes, while indemnitee received but 
one, held not to affect indemnitor’s liability, where payments secured were same and 
indemnitee received no other notes of same maker. 

(For other cases, see Insurance, Dec. Dig. § 432.) 

j ee from Court of Common Pleas, Philadelphia County; Horace Stern, 

udge. 

Action by Isaac Sokoloff against the Fidelity & Casualty Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Simpson, Kephart, Sadler, and Schaffer, JJ. 

John P. Connelly, of Philadelphia. for appellant. 

Geo. J. Edwards, Jr., of Philadelphia, for appellee. 

Scuarrer, J. Sokoloff, the plaintiff, purchased certain promissory notes, among 
them the one here involved, from Commercial Acceptance Corporation, whose busi- 
ness, speaking in general terms, was the financing of persons who bought automobiles 
on the installment plan. Accompanying the notes and as the security on which his 
purchase was made was the bond in suit in the following terms : 

“The Fidelity & Casualty Company of New York * * * does hereby indemnify 
I. Sokoloff (hereinafter referred to as the obligee) against any and all loss by reason 
of the failure of the Commercial Acceptance Corporation (hereinafter referred to as 
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the indorser), to make good within 30 days of maturity any default on the part of the 
maker of any of the promissory notes hereinafter described ; it being understood a loss 
shall be deemed to have occurred upon the default in the payment of a note within 
thirty days after its maturity, and the amount of such loss shall be deemed to be the 
amount due on such note; and it being further understood that all such notes were 
indorsed by the indorser and had been discounted by the obligee, all of such notes 
being made by Joseph L. Mazza and/or Commercial Acceptance Corporation and 
dated the 5th day of August, 1924.” 

Then follows a list of 12 notes, each for $321.62, with the dates of their maturity. 

Plaintiff did not receive 12 notes; only one was delivered to him aggregating the 
amount of the 12 set forth in the bond. In form the note was as follows: 

“$3,859.48. Philadelpnia, Penna. August 5, 1924. After date, I, we, or either of 
us promise to pay to Commercial Acceptance Corporation, or order, at the time or 
times as set forth in the schedule of payments in the margin hereof three thousand 
eight hundred fifty-nine dollars and 48/100 dollars with interest from maturity at the 
highest lawful rate, without defalcation, for value received,” etc. Signed by Joseph 
L. Mazza and indorsed by the Commercial Acceptance Corporation. 

On the margin of the note was set out a schedule of 12 payments, the dates 
thereon corresponding to the due dates of the 12 notes appearing in the bond. Four 
installment payments on the note were made to plaintiff, and, default occurring in the 
payment of the others, this action was brought on the bond. 

On the trial the learned judge of the court below directed a verdict in plaintiff’s 
favor for the amount of his clam. This appeal by defendant is from the judgment 
on the verdict. 

[1] Liability is denied in the first instance on the ground thatthe bond was given 
to cover 12 separate notes; whereas plaintiff presents as the foundation of his claim 
but one note. The court below held that the mere form of the primary obligation 
which defendant undertook to make good to plaintiff was of no consequence as affect- 
ing defendant’s liability. In so deciding the court was correct. It is manifest that 
the payments intended to be secured by the bond were those set forth in the note 
plaintiff received. Whether they were in the form of one note or 12 can make no 
difference unless plaintiff received 12 other notes executed by the same maker, which 
he did not. .The bond was drawn to plaintiff, and if there were 12 other notes and 
they were negotiated elsewhere, this would not prejudice appellant, the bond not being 
one of general guaranty to whomsoever might hold the notes, but a personal covenant 
to plaintiff. Appellant’s counsel on this branch of his argument relies largely on 
Burdett v. Walsh, 235 Mass. 153, 126 N. E. 374, but there is an at once observable 
difference between that case and this one. There the bond was given to secure a note 
and no note was given. Here the note as given comported in every way with the 
liability assumed by the surety in amount, times of payment, and other conditions. 

[2] Certain kinds of sureties are favorities of the law, but not necessarily such 
as defendant. It was a surety for hire; not only was it paid for its assumption of 
liability, but in addition it received from the Acceptance Corporation 10 per cent. of 
the amount of all bonds which it executed for the former and on trial admitted that 
it had in its hands a sum of money in excess of the amount claimed in this action. 

We have not departed from the principle laid down in Young v. American Bonding 
Co., 228 Pa. 373, 380, 77 A. 623, 626: 

“The trend of all our modern decisions, federal and state, is to distinguish between 
individual and corporate suretyship where the latter 1s an undertaking for money con- 
sideration by a company chartered for the conduct of such business. In the one case 
the rule of strictissimi juris prevails, as it always has; with respect to the other, be- 
cause it is essentially an insurance against risk, underwritten for a money consideration 
by a corporation adopting such business for its own profit, the courts generally hold 
that such a company can be relieved from its obligation for suretyship only where a 
departure from the contract is shown to be a material variance.” 

The principle announced in this case has been recognized in many others. In 
Butz & Clader v. U. S. Metal Products Co. et al., 255 Pa. 53, 55, 99 A. 169, 170, we 
said, “To release the surety, there must have been some substantial change in the terms 
of the contract”; and in Phila. v. Ray, 266 Pa. 345, 109 A. 689, that “It must prove 
also that the change is material and prejudicial.” See, also, M. E. Church of Franklin 
v. Equitable Surety Co., 269 Pa. 411, 112 A. 551; Donaldson v. Hartford A. & I. Co., 
269 Pa. 456, 463, 112 A. 562; South Philadelphia State Bank v. National Surety Co. 
(Pa.) 135 A. 748. 
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[3] Complaint is made that letters between appellant and a third person, the 
Tradesman’s National Bank, were admitted in evidence the purport of which was to 
show a recognition of liability by defendant on other and similar notes under a bond 
of like tenor to that here in suit. The letter from the bank to defendant said that: 

The plaintiff, “I. Sokoloff, has left with us a number of bonds executed by your 
company covering obligations of the Commercial Acceptance Corporation. * * * In 
the body of the bond you list certain notes. It appears to us, however, that the listing 
of the notes does not correspond with the actual obligations. For example, on your 
bond No. 1025580 you list six notes maturing at different intervals, whereas the obliga- 
tion * * * is in the form of one note only, * * * this note being payable in installments 
as scheduled on the side of the note. We assume it is your desire to cover the pay- 
ment of the note as given.” 

To which defendant replied that the assumption was correct. This correspondence, 
stating as it does appellant’s attitude as to similar transactions with plaintiff, was 
properly admitted in evidence. 

[4] Another contention made by appellant is that the bond provided, as conditions 
precedent to liability, that the note must be shown to have been made by its maker 
and to have been validly indorsed by the Commercial Acceptance Corporation and 
discounted by appellees. The evidence threw doubt on the genuineness of the maker’s 
signature and did not fully establish the validity of the indorsement. Under the 
terms of the bond no proof of the genuineness. of these matters were required. It 
set forth: 

“It being understood that all such notes were indorsed by the indorser and had 
been discounted by the obligee, all of such notes being made by Joseph L. Mazza and/or 
Commercial Acceptance Corporation. 

[5] These were not conditions precedent as argued by appellant, but representa- 
tions of the genuineness of the paper which appellant cannot now deny. “The general 
rule is that sureties are estopped to deny the facts recited in the obligations signed by 
them, and this whether the recitals are true or false in fact. Having once solemnly 
alleged the existence of the facts, they cannot afterwards be heard to deny it.” 1 
Brandt on Suretyship and Guaranty (3d Ed.) § 52; 4 Ruling Case Law, § 34, p. 67; 
10 Ruling Case Law, § 120, p. 812; Jefferson v. McCarthy, 44 Minn. 26, 46 N. W. 
140; Gray v. State ex rel. Mills, 78 Ind. 68, 41 Am. St. Rep. 545; State v. U. S. 
Fidelity & Guaranty Co., 81 Kan. 660, 106 P. 1040, 26 L. R. A. (N. ’S.) 865; People 
v. Huson, 78 Cal. 154, 20 P. 369; Brockway ey Petted, 79 Mich. 620, 45 N. W. 61, 
7 L. R. A. 740; Hall v. Brackett, 62 N. H. 509, 13 Am: St. Rep. 588. 

In the view that we have taken of the main questions raised, the other and minor 
ones become inconsequential. 

The assignments of error are all overruled, and the judgment is affirmed. 


CODERRE v. TRAVELERS’ INS. CO. 
(two cases). 
GARSEAU v. TRAVELERS’ INS. CO. (Nos. 6245—6247.) 
(Supreme Court of Rhode Island. Feb. 25, 1927.) 
136 Atlantic Reporter 305. 
1. INSURANCE—STATUTORY AUTHORITY TO PROCEED DIRECTLY 

AGAINST. LIABILITY INSURER, WHERE RETURN AS TO INSURED 

IS “NOT FOUND,” DOES NOT PERMIT SUIT AGAINST INSURER 

ON POLICY ISSUED TO NONRESIDENT IN FOREIGN STATE (G. 

L. 1923, § 3815). 

Gen. Laws, 1923, § 3815, providing.every policy, hereafter written insuring 
against liability for property damages or personal injuries shall make insurer directly 
liable to party injured, and providing, on return of .“not found” as to insured, in- 
jured party may proceed directly against insurer, held not to authorize suit against 
insurer, based on liability policy written in Massachusetts, issued to citizen of Massa- 
chusetts, in action against insurer, brought on account ‘of injuries sustained in ac- 
cident occurring in Massachusetts, though insured could not be found. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—INSURER CONTRACTS SHOULD BE CONSTRUED AC- 
CORDING TO LAW OF PLACE OF MAKING. 
Rule that contract is to be construed with law of place of making applies to 
contracts of insurance. 


(For other cases, see Insurance, Dec. Dig. § 147[2].) 
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Exceptions from Superior Court, Providence and Bristol Counties; Willard B. 
Tanner, Presiding Justice. 

Actions by Marie Louise Coderre, by Nelson Coderre, and by Marie Garseau, 
all against the Travelers’ Insurance Company. Decision in each case for defendant, 
on plaintiffs’ demurrers to special pleas interposed and each plaintiff brings excep- 
tions. Exception of plaintiff in each case overruled, and each case remitted, with 
direction to enter judgment. 

John B. Lawlor, Lawlor & Ruch, Edward F. McElroy, and McElroy & Fallon, 
all of Providence, for plaintiffs. 

Ralph T. Barnefield, of Providence, for defendant. 

SwEETLAND, C. J. Each of the above-entitled cases is an action on the case 
for negligence, brought against the defendant, a foreign insurance company doing 
business in this state. In each case the declaration in substance alleges that, while 
the plaintiff was riding in an automobile in the city of Haverhill, in the common- 
wealth of Massachusetts, which automobile was being operated with due care, 
another automobile belonging to one Joseph F. Allen was, through the negligence 
of said Allen and his servant, driven against the automobile in which the plaintiff 
was riding, that as a result of that collision the plaintiff suffered severe personal 
injury. 

The declaration further alleges that the plaintiff has endeavored to commence 
an action in this state against said Allen, based op the negligence aforesaid; but said 
Allen being without this state, no service of the writ could be made upon him, 
and the writ issued out of the superior court was returned by the sheriff “Non 
est inventus.” The declaration further alleges that on the date of said collision 
there was in force a policy of automobile liability insurance issued by the defendant 
insurance company to said Allen, by the terms of which said Allen was insured 
against loss from liability for damages arising from injury to persons or property 
suffered by any person through the act of said Allen or his servant while operating 
said automobile, and that said policy of insurance is subject to the provisions 
of chapter 258, § 7, Gen. Laws of Rhode Island of 1923. Wherefore the plaintiff 
has brought his suit against the defendant insurance company by virtue of said 
statute of this state. 

To the declaration in each case the defendant has filed a special plea, in which 
it avers in substance that the accident alleged in the declaration occurred in the 
commonwealth of Massachusetts; that said Allen is a citizen of Massachusetts; 
that the only insurance against loss from liability through the operation of said 
automobile, issued by the defendant to said Allen, was written and issued in Mas- 
sachusetts, and was not written or issued subject to the provision of any statute of 
Rhode Island. To this special plea in each case the plaintiff demurred, on the 
ground “that the facts stated in said plea do not constitute a defense to said action.” 
Upon hearing, a justice of the superior court overruled the demurrer in each case, 
and has entered a decision for the defendant for costs. 

The statute upon which the plaintiffs have based their respective actions is 
section 7, chapter 258, Gen. Laws 1923. The provisions of that section, essential in 
these cases, are as follows: 

“Sec. 7. Every policy hereafter written insuring against liability for property 
damage or personal injuries or both, other than payment of compensation under 
chapter ninety-two of the General Laws, shall contain provisions to the effect that 
the insurer shall be directly liable to the injured party and, in the event of his death, 
to the party entitled to sue therefor, to pay him the amount of damages for which 
such insured is liable. Such injured party, or in the event of his death, the party 
entitled to sue therefor, in his suit against the insured, shall not join the in- 
surer as defendant. If, however, the officer serving any process against the in- 
sured shall return said process ‘Non est inventus,’ the said injured party, and in 
the event of his death, the party entitled to sué therefor, may proceed directly 
against the insurer.” 

The plaintiffs’ contention is that, because the defendant does business in this 
state and its dolicies issued in this state are subject to the provisions of the statute 
quoted, it must have been the intent of the General Assembly, that the defendant’s 
policies of insurance issued elsewhere should also be affected by and subject to the 
provisions of that section; and the plaintiffs further contend that it was within the 
power of the General Assembly thus to give extra territorial force to its statute. 

[1-3] Neither of those contentions is sound. The expression “every policy 
hereafter written,” though general in its terms, must, in the absence of specific 





930 The Insurance Law Journal, Vol. 68 [May, 1927 


language to the contrary, be assumed to refer to contracts of insurance made in 
Rhode Island.. In like manner as many other expressions throughout our statutes, 
though general in their terms, embrace only matters within the sovereignty for which 
the General Assembly legislates. If, however, the statute was intended to have the 
broad purpose for which the plaintiffs contend, it would be beyond the constitutional 
power of a state Legislature to regulate the contracts of a foreign corporation 
made in another state with a citizen of such other state. If the statute under con- 
sideration was enacted with the legislative intent for which he plaintiffs contend, 
it would amount to an attempt by the General Assembly of this state to regulate 
the manner of doing business in Massachusetts between residents of that state. 
Such claim is contrary to the general rule as to the construction of contracts, which 
is applicable to contracts of insurance. In the absence of special provision in the con- 
tract to the contrary, a contract is to be construed in accordance with the law of 
the state where it is made. Leonard v. State Mutual Life Assurance Co., 27 R. I. 
121, 61 A. 52, 114 Am. St. Rep. 30. 

The exception of the plaintiff in each case is entirely without merit, and is 
overruled. Each case is remi*ted to the superior court, with direction to enter 
judgment on the decision. 


“ DUCOMMUN v. STRONG et AL. 
(Supreme Court of Wisconsin. Feb. 8, 1927.) 
212 Northwestern Reporter 289. 

1. INSURANCE—THAT POLICY CONTAINED RECITAL THAT INSURER 
WAS CREATED UNDER STATUTE RELATING TO EXCHANGE OF 
“INDEMNITY” INSURANCE DID NOT CHANGE NATURE OF OB- 
at ASSUMED WHEN POLICY WAS ISSUED (ST. 1925, § 
201.39). 

That automobile policy insuring against loss from liability to others for bodily 
injuries accidentally sustained contained recital that insurer was created under St. 
1925, § 201.39, relating to exchange of “indemnity” insurance, did not change nature 
of obligation assumed when policy was issued so as to make it not directly liable 
to persons injured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—INSURER -WAS NOT RELIEVED FROM DIRECT LIA- 
BILITY ON AUTOMOBILE POLICY BY USE OF WORD “INDEMNITY” 
IN PERSONAL INJURY AND PROPERTY RIDER (ST. 1925, § 85.25). 
Insurer was not relieved from direct liability on automobile policy by use of 
word “indemnity” in personal injury and property damage rider, in view of St. 
1925, § 85.25, since nature of liability of insurer is to be determined from entire 
policy viewed in light of statutes, not by consideration of single word. 
(For other cases, see Insurance, Dec. Dig. § 591%.) 


3. INSURANCE—INSURER WAS PROPER PARTY TO ACTION ON AUTO- 
MOBILE LIABILITY POLICY WHICH RESERVED TO INSURER 
COMPLETE CONTROL OVER ADJUSTMENT OF ALL CLAIMS. 
Where automobile liability insurance policy reserved to insurer full and complete 

control over adjustment of all claims that might arise under policy, insurer had 

such an interest in action to enforce liability as to make insurer proper party to 
action. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

5. INSURANCE—STATUTE PROVIDING FOR DIRECT LIABILITY OF 
AUTOMOBILE INSURER IMPOSED SAME LIABILITY ON INSURER 
AS IF IT HAD INCORPORATED PROVISIONS INTO POLICY (ST. 
1925, § 85.25). 

St. 1925, § 85.25, providing that on policy covering liability to others by reason 
of operation of motor vehicle insurer shall be directly liable to persons injured for 
damage sustained, imposed same liability on insurer as if insurer had incorporated 
provisions of statute into body of policy. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


7. INSURANCE—UNDER STATUTE PROVIDING FOR DIRECT LIA- 
BILITY OF INSURER, PERSON INSURED MAY SUE OPERATOR 
OF AUTOMOBILE ALONE (ST. 1925, § 85.25). 

Under St. 1925, § 85.25, providing for direct liability of insurer, under policy 
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covering liability to others by reason of operation of motor vehicle, person insured 

has option to sue operator of automobile alone, since statute is not mandatory. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

8 INSURANCE—STATUTE RELATING TO INSOLVENCY OF PERSON 
INSURED UNDER AUTOMOBILE POLICY DOES NOT WORK IM- 
PLIED REPEAL OF STATUTE PROVIDING FOR DIRECT LIABILITY 
OF INSURER (ST. 1925, §§ 85.25, 204.30). 

St. 1925, § 204.30, requiring every policy of insurance against personal injury 
or: property damage caused by motor vehicle to contain provision that insolvency 
or bankruptcy of person insured shall not release insurer, held not to conflict with, 
and does not work implied repeal of, section 85.25; providing for direct liability 
of insurer. 

(For other cases, see Insurance, Dec. Dig. § 4.) : 

9. INSURANCE—STATUTE RELATING TO INSOLVENCY OF INSURED 
UNDER AUTOMOBILE POLICY DOES NOT APPLY TO CASES IN 
WHICH INSURER IS PARTY TO ACTION (ST. 1925, § 204.30). 

St. 1925, § 204.30, requiring policy of insurance against personal injury or 
property damage caused by motor vehicle to contain provision that insolvency or 
bankruptcy of person insured shall not release insurer, does not apply to cases 
where insurer is party to negligence action, 


(For other cases, see Insurance, Dec. Dig. § 514.) 


Appeal from Circuit Court, Barron County; W. R. Foley, Judge. 

Action by Robert Ducommun against William Strong and the Interstate Exchange 
to recover for injuries to person and damage to property sustained in an automobile 
accident. From an order overruling its demurrer to plaintiff’s complaint, defendant 
Interstate Exchange appeals. Affirmed—[By Editorial Staff.] 

Action by Robert Ducommun against William Strong and the Interstate Ex- 
change to recover for injuries to person and damage to property sustained in an 
automoble accident. The Interstate Exchange appeals from an order overruling 
its demurrer to plaintiff’s complaint. 

Coe Bros. of Barron (Schoetz, Williams & Gandrey, of Milwaukee, of counsel), 
for appellant. 

Thomas & Hass, of Ladysmith (Olin & Butler and R. M. Rieser, all of Madison, 
of counsel), for respondent. 


Leon B. Lamfrom, of Milwaukee, and Richmond, Jackman, Wilkie & Toebaas 
and Quarles, Spence & Quarles, all of Madison, as amicus curiz. 

Stevens, J. (1) The Interstate Exchange bases its demurrer on the ground 
that the policy of insurance which it issued to the defendant Powers was one of 
indemnity only which imposed no direct liability. 

The policy issuetl by the Interstate Exchange provides that the defendant 
Powers, “the person shown on the face hereof, is insured for the kinds and amounts 
of automobile insurance indicated upon this policy, and against the losses and lia- 
bilities as shown herein which are more fully described by appropriate riders to 
be attached hereto.”: These riders provide that “the insured is insured against actual 
loss or damage to the automobile or automobiles described in said policy,” and that 
“the insured or a member of his family is insured against money loss by reason 
of his legal liability to others for bodily injuries accidentally sustained.” 

The policy contained the usual provisions that immediate notice of loss by the 
insured or of claim against insured be given to the home office of the Exchange; 
that any summons or other process served upon the insured should be immediately 
forwarded to the Exchange, which is given full control of all actions under the 
policy with full power to determine what claims shall be compromised and what 
shall be contested. “The insured reserves no right to make or negotiate for settle- 
ment, that matter being placed entirely in the hands of the Exchange.” 


[1] The fact that the policy contains a recital that the Exchange is created 
pursuant to section 1915m (now section 201.39) of the Statutes does not change 
the nature of the obligations assumed when the policy was issued. The complaint 
alleges and the demurrer admits that the “Interstate Exchange was and is an insurance 
corporation, duly organized and existing under and by virtue of the laws of Wisconsin,” 
and that defendant Strong was insured by it. It is apparent that appellant construed 
section 201.39 of the Statutes as a grant of power to corporations organized under 
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its provisions to issue policies of insurance which creates a direct liability. Otherwise 
it would not have issued a policy imposing direct liability, but would have issued one 
merely imposing liability to indemnify the insured. While the policy gives the ap- 
pellant Exchange the right to act as attorney in fact for the insured under this 
policy, there is nothing in the complaint to suggest that any act has been performed 
by appellant as such attorney in fact. Even if the appellant had seen fit to exercise 
its right to exchange policies, the exercise of such power would not relieve appellant 
from the direct liability to the insured which it assumed when it issued its policy 
of insurance to plaintiff. 


[2] There is nothing in the policy to suggest that appellant’s liability is confined 
to indemnity, except the use of the word “indemnity” in the personal injury and prop- 
erty damage rider. The use of this word cannot relieve the appellant from the direct 
liability which it assumed when t ssued the policy. The situation is not unlike 
that which was considered in Ehlers v. Automobile Liability Co., 166 Wis. 185, 
164 N. W. 845, where the suit was upon an “indemnity contract,” but direct liability 
was imposed by statute as it is imposed by the insurance contract and by section 
85.25 of the Statutes in this case. It was there held upon demurrer that the insurance 
company was a proper party and that a cause of action was stated against the 
company. The nature of the liability of the appellant Exchange is to be determined 
fom the entire policy viewed in the light of the statutes, not by the consideration 
of a single word contained in the policy. 


[3] It is significant that the policy contained no provision limiting liability to 
the repayment of sums paid by the insured to satisfy a judgment after trial as 
was the case in Glatz v. General Acc. Corp., 175 Wis. 42, 183 N. W. 683. On the 
contrary, the policy contains an unqualified agreement to insure the defendant Strong 
“for the kinds and amounts of automobile insurance indicated upon this policy.” 
Furthermore the policy reserves to the appellant full and complete control over 
the adjustment of all claims that may arise under the policy. Irrespective of the 
liability imposed by the Statutes enacted in 1925, hereafter considered, these provis- 
ions of the policy give the appellant Exchange such an interest in this action to 
enforce liability for injury to person and damage to property as to make the 
Exchange a proper party to the action, whose right to participate in the defense of 
this action is found in its interest in the controversy—in its liability under this policy. 

(2) “It is well settled that the business of insurance’ is of such a peculiar 
character, affects so many people and is so intimately connected with the common 
good that the state creating insurance corporations and giving them authority to 
engage in that business may, without transcending the limits of legislative power, 
regulate their affairs so far at least as to prevent them from committing wrongs 
or injustice in the exercise of their corporate functions. [Citing cases.] Such 
regulation would seem to be peculiarly applicable to that form of insurance which 
has come into very wide use of late years, that of indemnifying the owners of 
vehicles against losses due to the negligence of themselves or their servants in 
their operation and use.” Merchants’ Mutual Auto Liability Ins. Co. v. Smart, 
267 U. S. 126, 129, 45 S. Ct. 320, 69 L. Ed. 538, 541, 542. 


[4] It has long been recognized that the entire business of insurance is affected 
with a public interest, and that as a consequence legislation in the reasonable exercise 
of the police power does not deprive an insurance corporation of its property without 
due process of law. It is to be remembered that the assumption of liability by the de- 
fendant company: under these statutes was entirely voluntary. The Exchange need 
not engage in such insurance if it does not choose to do so. 

[5-7] Pursuant to this well-recognized power, the Legislature enacted section 
85.25 of the Statutes, which provides: 


“Any bond or policy of insurance covering liability to others by reason of the 
operation of a motor vehicle shall be deemed and construed to contain the following 
conditions: That the insurer shall be liable to the persons entitled to recover for 
the death of any person, or for injury to person or property, caused by the negligent 
operation, maintenance, use or defective construction of the vehicle described 
therein, such liability not to exceed the amount named in said bond or policy.” 

This section imposed the same liability on the appellant Exchange as if the 
Exchange had incorporated the provisions of section 85.25 of the Statutes into the 
body of its policy. This section clearly gives the plaintiff a right of action against 
the appellant Exchange,-because plaintiff is alleged to be a person entitled to recover 
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for injuries to person and damage to property because of the negligent operation - 
of the automobile described in the policy of insurance here in question. Section 
85.25 of the Statutes applies to any, and that is to all, policies of insurance covering 
liability to others by reason of the operation of a motor vehicle. This statute gave 
plaintiff the right to maintain a single action against both the appellant and the 
operator of the automobile. But the statute is not mandatory. After the passage 
of this act the person injured still has the option to sue the operator of the auto- 
mobile alone. 

[8, 9] The first subdivision of section 204.30 of the Statutes requires every policy 
of insurance against personal injury or property damage caused by any motor- 
driven vehicle to contain a provision that the insolvency or bankruptcy of the person 
insured who is liable for the loss or damage sustained shall not release the insurance 
carrier, and that in all cases where execution on the judgment has been returned 
unsatisfied the insured shall have a right to recover of the insurance company. the 
amount of the judgment secured in the action against the negligent ‘driver of the 
automobile. 

This section is not in conflict with section 85.25 of the Statutes, and does not 
work an implied repeal of that section. Section 204.30 of the Statutes was passed 
to meet a special and somewhat unusual situation, such as was presented in Glatz 
v. General Acc. Corp., 175 Wis. 42, 183 N. W. 683, where the one whose negligence 
caused the injury had become bankrupt after the injury and before the collection of 
the judgment. This section is limited in its application to a single class of cases. 
It does not apply to cases in.which the insurance carrier is a party to the negligence 
action. It was passed to supplement section 85.25 of the Statutes and to assure 
recovery in those cases where the bankruptcy of the person guilty of negligence 
might otherwise bar recovery. 

These two statutes are part of a consistent legislative plan to assure the recovery 
of damages by those injured by the negligent use of motor vehicles—a plan which 
found expression in such legislation as section 85.15 of the Statutes relating to service 
of process on the nonresident owners of automobiles. Automobiles are agencies 
for the promotion of comfort and speed which “present such possibility of accident 
and injury to members of the public that the owners have recourse to insurance to 
relieve them from the risk of heavy recoveries they run in intrusting these more 
or less dangerous instruments to the care of their agents. Having in mind the 
sense of immunity of the owner protected by the insurance and the possible danger 
of a less degree of care due to that immunity, it would seem to be a reasonable 
provision by the state in the interest of the public, whose lives and limbs are exposed, 
to require that the owner in the contract indemnifying him against any recovery 
from him should stipulate with the insurance company that the indemnity by which 
he saves himself should cerainly inure to the benefit of the person who thereafter 
is injured.” Merchants’ Mutual Auto. Liability Ins. Co. v. Smart, 267 U. S. 126, 
129, 45 S. Ct. 320, 321, 69 L. Ed. 538, 542. 

Sections 85.25 and 204.30 of the Statutes promote the interests of the insured 
and of the insurance carrier as well as of the persons injured in automobile accidents. 
These statutes save litigation and reduce the expense by determining the rights of 
all parties in a single action, which is usually defended by the insurance carrier. 
they expedite the final settlement of litigation and the final payment to the injured 
person, if he be entitled to recovery. They place the burden upon the insurance 
carrier, who has been compensated in advance for its liability, to pay the damage 
assessed for such injuries to person and damage to property as have been caused 
by actionable negligence on the part of the person insured. The trial judge was 
clearly right in holding that the complaint stated facts sufficient to constitute a cause 
of action against the appellant Exchange. 

Order affirmed. 
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CASUALTY 


LONDON GUARANTEE & ACCIDENT CO., Limitep, v. OTIS ELEVATOR 
CO. (No. 12449.) 
(Appellate Court of Indiana, in Banc. Feb. 3, 1927.) 
155 Northeastern Reporter 182. 
INSURANCE—SURETY PAYING JUDGMENT AGAINST PRINCIPAL FOR 

INJURIES TO PERSON RIDING ON ELEVATOR HAS ACTION OVER 

BY SUBROGATION AGAINST SELLER FOR BREACH OF WAR- 

RANTY. 

Surety, having paid judgment secured against principal for injuries sustained 
by person riding in elevator as proximate result of electric elevator switch failing 
to work on elevator, has right of action over by subrogation against seller of such 
electric switch, since purchaser had right of recovery for breach of contract of 
warranty. ; 

(For other cases, see Insurance, Dec. Dig. § 606[5].) 


Appeal from Superior Court, Marion County; Lynn D. Hay, Judge. 

Action by the London Guarantee & Accident Company, Limited, against the 
Otis Elevator Company. Judgment for defendant, and plaintiff appeals. Reversed 
with directions. 

Orbison, Zechiel & Orbison, of Indianapolis, for appellant. 

Sims, Welsh, Godman & Stransky and S. E. Quindry, all of Chicago, Ill., and 
Joseph B. Kealing and Martin M. Hugg, both of Indianapolis, for appellee. 

Nicuots, J. Action by appellant against appellee, asking to be reimbursed 
for the amount of money which it was forced to expend in payment and satisfaction 
of a judgment for $5,000 which one Anna James obtained against the Indianapolis 
Castle Hall Association, appellant’s insured, for injury sustained while riding in 
one of the elevators of the said association, which said elevator had been installed 
by appellee. 


Appellant filed an amended complaint in four paragraphs. In the first paragraph 
it was alleged that a contract of express warranty existed between appellee and said 
association, which was breached by the former, and that appellant was subrogated 
to the right of action arising out of said breach of contract by virtue of payment of 
a judgment which the said Anna James obtained against said association. In the 
second paragraph, it was alleged that a contract of implied warranty existed between 
appellee and said association which was breached by the former, and that appellant 
was subrogated to the right of action arising out of said breach of contract by virtue 
of payment of said judgment. In the third paragraph, it was alleged that a contract 
to inspect, repair and keep in repair existed between the appellee and said association 
which was breached by the former, and that appellant was subrogated to the right 
of action arising out of said breach of contract by virtue of payment of said judg- 
ment. In the fourth paragraph it was alleged that appellee owed a duty arising under 
its contract with said association which was negligently and carelessly disregarded 
by it, and that appellant was subrogated to the right of action arising out of said 
negligent and careless disregard of said duty. 

The substantial facts as averred in each paragraph of complaint are: 

That said association is the owner of a building in the city of Indianapolis, 
which is equipped with two elevators, one for the purpose of carrying passengers 
to and from various floors of said building; that the accident and injury involved 
occurred in the passenger elevator; that on March 9, 1920, appellant was under a 
contract with said association, by virtue of which it was bound as an insurer to 
pay any obligation which such association might incur because of injury to any 
person through the operation of its said elevators up to and including $5,000; 
that under the terms of said contract appellant became subrogated to the amount 
of any such obligation occurring and paid by it or any money expended because 
thereof, and such subrogation should be to any and all rights against any one as 
to such loss or expense; that by virtue of such contract of subrogation appellant 
became subrogated to any and all rights of said association against appellee because 
of the injury of one Anna James on March 9, 1920. 

That on said date of March 9, 1920, said Anna James was injured while in the 
act of lawfully using said elevator as a passenger; that thereafter, and because of 
said injury, she filed suit in the superior court of Marion county, alleging that she 
was in the act of riding on said elevator when the same suddenly arose without 
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negligence on her part, and that the injury received by her was the result of the 
sudden rising of the elevator due to a defect in its mechanism which defect she 
could not describe. 

That under the terms of the said agreement between appellant and the said 
association it was the duty of appellant to appear and defend the said association 
in said suit, which it did, first notifying appellee to defend, which appellee failed to do. 

That at the trial, and after the court had heard the evidence, there was a finding 
and judgment for Anna J. for damages in the sum of $5,000 and costs; that appel- 
lant ‘in full settlement of the adjoined damages due said Anna James as a result of 
her injury paid her $5,000, its attorneys $175, $81.95 as court costs, and $100 for 
other expenses. 

That on and prior to March 9, 1920, appellee was engaged in the business of 
installing safety devices in elevators; that on October 19, 1919, by contract it sold 
to and installed for said association a safety device manufactured by it and known 
as an “electric limit switch” in the said passenger elevator, and did thereafter until 
March 9, 1920, inspect said device by virtue of said contract; that said electric limit 
switch is for the purpose of holding the cage fast in place at its lower limit, and was 
represented, warranted, and guaranteed to said association by appellee at the time of 
said sale, and as an inducement for its purchase, to be an absolute safety device 
that would prevent the cage of the elevator from moving upward, once it had come 
against and operated the safety; that appellee contracted to install said switch in 
in a workmanlike manner, and according to its purpose and intent to make whatever 
repairs and alterations were necessary to insure the proper working of the switch 
as represented and warranted; that the execution of said contract was left to the 
judgment of appellee and that it was in no manner interfered with by said association. 

That said installation by appellee was done in a negligent and faulty manner, 
specifying so that it did not hold the cage as represented, warranted, and guaranteed 
by appellee, but that on the 9th day of March, 1920, the said switch failed to operate, 
in that the cage in which the electric limit switch was installed and in operation 
reached the lower limit of the lift while being operated by a licensed and duly 
employed elevator operator, and threw said electric limit switch, and became tempo- 
rarily fastened and fixed by the operation of said switch, but that thereafter the 
said electric limit switch ceased to operate and did not prevent the cage from going 
up, but, on the contrary, the said cage did rise without interference of the operator 
or other person at a time when the said Anna James attempted to step out of it; 
that at said time, as she was in the act of stepping from said cage, the said switch 
failed to operate and perform and thereby caused the said cage to rise suddenly 
and without warning, and as a result of said sudden rising the said Anna James 
was caught in the doorway of said elevator and thrown to the floor of said building, 
whereby she was severely injured and damaged in her person all as afore said, and 
because of which she sued said association, resulting in the judgment for damages 
which appellant paid as hereinbefore set out. 

To this amended complaint appellee filed a several demurrer, assigning generally 
that none of the said four paragraphs stated facts sufficient to constitute a cause of 
action against appellee, which demurrer was sustained by the court as to each 
paragraph to which ruling appellant at the time excepted, after which, refusing to 
plead further, final judgment was entered against appellant. The action of the 
court : sustaining said demurrer as to each paragraph of complaint is the error 
assigned. 

Appellee contends that the amended complaint fails to allege facts sufficient to 
show that Anna James could have recovered against appellee had she brought suit 
direct against said corporation, and therefore it fails to show that the association 
had any right of action to which appellant could be subrogated. If the association 
had no right of action, then the appellant had nothing to which it could be sub- 
rogated. But the association did have a right of action against appellee, not, however, 
on the facts averred, on the theory of its right of subrogation to Anna James’ 
right of action, but on the theory of appellee’s breach of warranty. 

All four paragraphs of the amended complaint clearly and specifically allege 
that the said injury of said Anna James and the necessity of the payment of the 
sums of money by appellant were the immediate and proximate result of the failure 
of the said electric limit switch to operate and perform as contracted, represented, 
warranted, and guaranteed by appellee. The association had its right of recovery 
for breach of the contract of warranty, resulting in the judgment for damages in 
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favor of Anna James, and appellant as surety having paid that judgment now has 
its action over, by subrogation, against appellee. 

In the English case of Mowbray v. Merryweather, [1895] 2 Q. B. 640, 65 L. J. 
Q. B. N. S. 50, 14 Reps. 767, 73 L. T. N. S. 459, 44 Weekly Reps. 49, 59, J. P. 
804, which sustained a judgment for damages against the manufacturer, in favor 
of an employer who had responded in damages because of the injury of an employee, 
plaintiffs who were stevedores, undertook the unloading of a ship of the defendant, 
who agreed to supply all necessary cranes, chains, and other gear for the purpose. 
One of the chains so supplied was defective and broke, injuring a workman of 
plaintiffs, who sued them on the ground that they had been negligent in not detecting 
the defect in the chain. The plaintiffs admitted liability and paid £125, which 
they sought to recover from defendant on the ground of breach of implied warranty 
that the chain was reasonably fit for the purpose for which it was supplied. Lord 
Esher, M. P., in delivering the opinion of the court said: 

“I have no doubt whatever about this case, although this is the first time that 
the point to be decided has arisen. The acton is an action for damages for breach of 
warranty ; true it is that was for a breach of an implied warranty but that makes no 
difference. The plaintiffs say: ‘You have warranted this chain to be sound and suf- 
ficiently strong for the work which it had to do. It was to be used by us in our busi- 
ness as stevedores in unloading your ship; you supplied it, and you knew that was the 
purpose for which it was to be used. Moreover, you admit the breach of warranty. 
Therefore, there was a breach of warranty that the chain should be reasonably 
fit for the purpose for which it was intended.’ That is sufficient to support the 
plaintiffs’ claim in the action for, at any rate, nominal damages. But then the 
plaintiffs go on to say: ‘We have suffered more than nominal damages. The warranty 
you gave us was upon a contract and you gave it knowing that we should have 
to let our workmen use the chain. Therefore, when you warranted it you must have 
known that if the chain turned out to be defective some of our workmen would prob- 
ably be injured. We knew it, too, and therefore the almost certain result of your 
breach of warranty would be that the workmen would be hurt, and if so, bring an 
action against us. Therefore the stevedores took the chain, and used it; it broke 
and because of the defendant’s breach of warranty, the inevitable result was that 
the workman was injured. The next result was that the workman brought 
his action. It is quite true that the plaintiffs would not have been liable as be- 
tween themselves and their workmen unless they had been guilty of negligence, 
but what they say is: ‘We were guilty of negligence because of your breach 
of warranty. We relied upon your warranty and did not examine the chain, 
and as between you and us there is no question of negligence.’ The plaintiffs’ con- 
tention as to that appears to me quite right, and accordingly we have here an action 
for breach of warranty, everything that happened being the result of that breach of 
warranty. The question is whether the damages are too remote. In my opinion 
the test, as enunciated by Charles J., in the court below, is the right one. He 
says that the question is whether the damages can be regarded as the natural conse- 
quences of the defendant’s breach of contract, or in other words, a consequence 
which might reasonably be supposed to have been within the contemplation of the 
parties; and, he might have added, ‘a consequence which they ought to have con- 
templated if they had given reasonably careful consideration to the matter.’ Now 
can any one doubt that, if the parties in this case had considered the matter with 
the care which they ought, they would have contemplated that the workman might 
be injured if the chain was defective? Therefore the consequence of the plaintiff's 
breach of warranty was one which might reasonably be supposed to be within 
the contemplation of the parties.” 

The case of John Wanamaker, New York, Inc., v. Otis Elevator Co., 228 N. Y. 
192, 126 N. E. 718, is very similar to the instant case in principle, and with the 
Mowbray Case, supra. In that case a defective elevator of the same manufacturer 
as appellee herein was involved, and it was there held that where an elevator was 
installed by the manufacturer in a department store, and it fell due to defective 
equipment, and one injured recovered from the department store, the owner of 
the store may recover from the seller of th elvator, to the extent that it was not 
protected by insurance. Other authorities announcing the same principle are: Boston, 
efc., Co. v. Kendall, 178 Mass. 232, 59 N. E. 657, 51 L. R. A. 781, 86 Am. St. Rep. 
478; Vogan v. Oulton, 81 L. T. N. S. 435; Dayton, etc., Co. v. Westinghouse, etc., 
ys (C...C. A.) 287-8. 430, 37 Ast Re 849; Dushane v. Benedict, 120 U. S. 630, 
7 S. Ct. 696, 30 L. Ed. 810; Washington Gas Light Co. v. Dist. of Columbia, 161 
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U. S. 316, 16 S. Ct. 564, 40 L. Ed. 712; vee Ins. Co. v. Great Lakes, etc., 
Co. (C. C. A.) 184 F. 426, 36 L. R. A. (N S.) 60. 

Appellant having paid the juugment to Anna James under its contract of in- 
demnity, with the association, it thereby became subrogated to all the rights of such 
association against appellee. John Wanamaker, N. Y., v. Otis Elevator Co., supra; 
Employer’s Liability Ass’n v. International, etc., Co., "192 App. Div. 88, 182 N. Y. 
S. 337; Frankfort, etc., Co. v. Milwaukee, etc., Co., 169 Wis. 533, 173 N. W. 307; 
Steinfield v. Mass. Bonding, etc., Co., 79 N. H. 422, 111 A. 303; Lord & Taylor 
y. Yale, etc., Co., 230 N. Y. 132, 129 N. E. 346; United States v. U. S., etc., Co. 
(C.,.@. ss) "247 F. 16; Phenix Ins. Co. v. Penn. R. R., 134 Ind. 215, 33 N. E. 
970, 20 L. R. A. 405; Lake Erie, etc, R. Co. v. Hobbs, "40 Ind. App. ‘S11, 81 N. 
E. 90. May on Ins. vol. 11, p. 454. 

The cases of Travis, Adm’x v. Rochester Bridge Co., 188 Ind. 79, 122 N. E. 
1. Laudeman v. Russel, 46 Ind. App. 32, 91 N. E. 822, and Daugherty v. Herzog, 
145 Ind. 255, 44 N. E. 457, 32 Ls R. A: 837, 57 Am. St. Rep. 204, relied upon by appellee, 
are not in point under the facts in this case. In the first two cases, the action was 
by the administratior of the injured party who had died from the effects of his in- 
juries, and in the last case cited the action was by the father for the death of his 
daughter, All of the parties injured were strangers to the respective contracts 
involved, and the court properly held that there could be no recovery because there 
was no privity of contract. In this case there was privity of contract between the 
association, appellant’s subrogor, and appellee. 

It appears by the avernments of the complaint that appellee was the manu- 
facturer and vendor of a saftey device, the very name of which indicated that its 
purpose was to. make an elevator, otherwise dangerous, safe as a passenger elevator. 
It was sold for, and installed in, a particular elevator, with a contract to keep it in 
repair, for the purpose of preventing, and with a warranty to prevent just such ac- 
cidents as occurred, and as caused the injury of Anna James, A warranty that the 
safety device should be fit for the special purpose for which it was sold was a special 
warranty fer the breach of which appellee should respond in damages to the associa- 
tion for any loss to it that was the consequence of an injury resulting from such 
breach, and appellant, as the indemnity insurer, having paid such loss, in the form 
ot a judgment against the association, is subrogated to its right of recovery. 

The judgment is reversed, with instruction to overrule the demurrer to the 
complaint. 

Dausman, J., absent. 


KANSAS AMUSEMENT CO. v. MARYLAND CASUALTY CO. (No. 27166.) 
(Supreme Court of Kansas. Feb. 12, 1927.) 
253 Pacific Reporter 405. 
(Syllabus by the Court.) 

i. INSURANCE—INSURER HAS DUTY TO WRITE POLICY ACCORDING 
TO APPLICATION OR AGREEMENT FOR INSURANCE; INSURED 
MAY ASSUME POLICY IS WRITTEN ON BASIS OF APPLICATION 
OR AGREEMENT, AND IS NOT OBLIGED TO READ IT; IF WRIT- 
TEN APPLICATION FOR INSURANCE IS DELIVERED AND PRE- 
MIUM PAID AND RETAINED BINDING CONTRACT OF INSURANCE 
IS EFFECTED ON BASIS OF APPLICATION. 

The allegations of a petition in an action brought to reform a burglary insur- 
ance policy so as to express the real contract of insurance, -and to recover for 
a loss sustained is considered, and it is held, following Insurance Co. v. Darrin, 
80 Kan. 578, 103 P. 87, that it is the duty of an insurer to write a_ policy 
in accordance with the application or agreement for insurance, that an insured 
who receives a policy may assume that the insurer has discharged its duty and 
written the policy upon the basis of the application or agreement and he is 
not obliged to read the policy in order to see that it is correctly written, and 
that if such application is written and delivered and the premium is paid by 
the applicant and retained by the company, a binding contract of insurance is effected 
on the basis of the application or agreement. 

For other cases, see Insurance, Dec. Dig. § 133[1], 136[2].) 


2. REFORMATION OF INSTRUMENTS—PETITION TO REFORM INSUR- 
ANCE POLICY SO AS TO COVER LOSS BY ROBBERY OF MESSEN- 
GER OUTSIDE BUILDING HELD SUFFICIENT ON DEMURRER. 





938 The Insurance Law Journal, Vol. 68 [May, 1927 


Under the averments of the pleading the plaintiff was entitled to a reformation. 
(for other cases, see insurance, Vec. Vig. §§ 1331), 136[2].) 

03. INSURANCE—WHERE, BY AGREEMENT OF PARTi1kES, NEW NAME 
OF INSUKED WAS INDOKSED ON POLICY, CHANGE DID NOT 
AFFECT CUNDITIONS AND UBLIGALIONS Or CONTRACT NOR 
PREVENT KECOVERY FORK LObs. 

; Where there was a change ot the name of the insured after the contract of 

Insurace, and ine Dusimess was cONunucu weiealler unaer a new name, wnicn 

name was agreed upon by the parties and indorsed upon the policy, the change did 

not operate to affect the conditions and obligations ot the contract nor to deprive 

the plaintitf trom the right ot recovery tor a loss sustained. 


(For other cases, see Insurance, Dec. Dig. § 385.) 


Appeal from District Court, Shawnee County; Otis E. Hungate, Judge. 

Action by the Kansas Amusement Company against the Maryland Casualty 
Company. From an order overruling a demurrer to the petition, defendant ap- 
peals. Affirmed. 

Leonard S. Ferry, of Topeka, for appellant. 

W. k. Hazen, ot Topeka, tor appeliee. 

JoHNsToN, C. J. inis was an acuon brought by the Kansas Amusement 
Company against the Maryland Casualty Company upon a policy insuring against 
burglary and larceny. The case was disposed of upon a demurrer to the petition 
in which the demurrer was overruled, and of this ruling defendant complains. 

[1] It was alleged: That the plamtiff was operating the Novelty Theater, 
where performances were given nightly. That the money derived from the sale 
of tickets was immediately transferred by messenger from the theater to the office 
oi the plaintiff, where there was a burglar-proot safe in which the money from 
the receipts was kept, and that the only receipts from the performance were an 
afternoon matinee and the nightly performance. That the agent of the defendant 
solicited the plaintiff for permission to write burglary and robbery insurance to 
protect funds while inside the theater and also while being transferred from the 
theater to the office of the plaintiff. That the office was in the same block as the 
theater building, and of these facts the agent was fully informed, and the agent 
assured the plaintiff that the policy would cover any loss by robbery while trans- 
ferring funds from the theater to its place of sate-keeping, and also while the 
funds were inside the theater. That it was distinctly and fully understood between 
the agents of the corporation and the plaintiff that the insurance would be so written 
and the policy delivered later to the plaintiff, That a policy was delivered, at 
which time the agent assured the plaintiff that the policy was written as agreed 
upon, and the insured, without reading or examining the policy, put it away believing 
that it had been written in compliance with the agreement. That either by accident, 
mistake, or gross carelessness the agent failed to attach the proper rider and did 
not have a provision of the agreement to protect the insured by robbery of messenger 
outside the building. The policy only provided for all loss occurring at any time 
during the hours beginning 7 a. m. and ending at 7 p. m. The robbery occurred 
outside of the theater while the messenger was transferring the receipts from the 
sale of tickets from a night performance about 9:30 p. m. by a messenger. He 
was compelled by a drawn revolver to surrender the funds, amounting to $472.59. 
It was further alleged that it was distinctly and fully understood by both parties 
that the policy would be written in accordance with the agreement as to the insur- 
ance. At the end ot one year the pol.cy was renewed. it was first issued in the 
name of L. M. & Roy Crawford, but by an agreement which was indorsed on the 
policy the name of the insured was changed to read “Kansas Amusement Company.” 

There was a clause in the policy that any attachment to it extending or limiting 
the insurance should be subject to all stipulations and provisions of the attachment 
and to those contained in the policy not conflicting with the terms of the attach- 
ment, which should be binding alike upon the insurer and the insured. It was 
alleged that when defendant denied liability on the policy the plaintiff notified 
defendant that if there was an additional premium by reason of the insurance 
agreed upon, the plaintiff was ready and willing to pay the same and there tendered 
payment into court stating that it would cotinue to keep the tender good. The 
refusal of defendant to pay was based upon the ground that the policy as written 
only made it liable for loss by robbery or burglary between 7 a. m. and 7 p. m., 
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and did not cover a loss which occurred outside the theater at about 9:30 p. m. 
The plaintiff asks for the reformation of the policy and a recovery of the loss 
sustained amounting to $472.50. The question presented upon this appeal is whether 
the petition stated a cause of action. The decision of the trial court overruling 
defendant’s demurrer to the petition must be sustained. 

[2] According to the averments of the petition there was a definite agreement 
between the insurer and insured that the insurance applied for and the policy to 
be issued should cover the losses occurring by burglary and robbery in the theater 
and also while transmitting the receipts from the sale of tickets at each nightly 
performance to a place of safe-keeping, which m appears was only half a block 
away. It has been determined that it is the duty of an insurer to write a policy 
in accordance with the application or agreement for insurance, that an insured who 
receives a policy may assume that the insurer has discharged its duty and written 
the policy on the basis of the application or agreement and he is not obliged to 
read the policy in order to see that it is correctly written, and that if such appli- 
cation is written and delivered and the premium is paid by the applicant and retained 
by the company, a binding contract of insurance is effected on the basis of the 
application. These points were considered and definitely determined in Insurance 
Co v. Darrin, 80 Kan. 578, 103 P. 87, and appears to be decisive of the points 
raised in the present case. See also, Pfiester v. Insurance Co., 85 Kan. 97, 116 P. 
245, and cases therein cited. A policy written by an insurer different from the 
application or agreement, whether made through mistake or design, may be re- 
formed. The petition does not charge that the policy was wrongly written by 
design or fraud, but accounts for the departure from the real contract of insur- 
ance as a result of oversight, accident, or mistake. Good grounds for a reformation 
were alleged. 

[3] It appears that there was a change of the name of the insured from L. 
M. & Roy Crawford to Kansas Amusement Company, and that the business was 
continued thereafter by them in the latter name. This change did not change 
the obligations of the contract. It was agreed to by the parties and indorsed upon 
the policy. There was no modification of the conditions of the insurance contract 
nor of the rights of the insured and the insurer. 

The order of the court overruling defendant’s demurrer to plaintiff’s petition 
is affirmed. 


ABRAMS v. UNDERWRITERS AT LLOYD’S, LONDON. (No. 25463.) 
(Supreme Court of Minnesota. Feb. 11, 1927.) 
212 Northwestern Reporter 189. 
(Syllabus by the Court.) 

INSURANCE—ON DENIAL OF LIABILITY UNDER BURGLARY POLICY 
ACCEPTANCE OF LESS THAN CLAIMED, AND RECEIPT FOR COM- 
PLETE SETTLEMENT, SHOWED FULL SETTLEMENT. 

The evidence was not sufficient to sustain a finding that the plaintiff and the 
defendant settled for $7,500 a claim for an insurance loss; and a later acceptance 
of smaller sum was in full settlement of all claims under the policy. 


(For other cases, see Insurance, Dec. Dig. § 579.) 

Appeal from District Court, Hennepin County; Mathias N. Baldwin, Judge. ; 

Action by Joe Abrams against the Underwriters at Lloyd’s, London. Verdict 
directed for defendant. From an order denying his motion for a new trial, plaintiff 
appeals. Affirmed. ; : 

Robert S. Kolliner, J. E. Brill, and Schwartz & Halpern, all of Minneapolis, 
for appellant. 4 . 

Snyder, Gale & Richards, of Minneapolis, for respondent. 

Drsett, J. Action to recover upon an agreement for settlement of a loss upon 
an insurance policy. The court oe a Yea for -, a The plaintiff 
appeals from the order denying his motion for a new trial. ; 

PP The plaintiff obtained ; colle of insurance for $10,000 on April 8, 1921, 
covering among other risks aay through ee On May 24 he lost property 
by burglary and there was liability upon the policy. 

: The plaintiff alleges that on Méveuber 5, 1921, he settled the loss for $7,500. 
He sues for that amount, admits a payment of $4,000, and asks judgment 


for $3,500. 
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That the plaintiff sustained a loss is not questioned, On and prior to November 
5, 1921, there were negotiations looking to an adjustment or settlement in which 
Toplis & Harding of Chicago, designated adjusters, were concerned in behalf of 
the underwriters. On that day their representative, who was in Minneapolis negot- 
iating with the plaintiff, proposed $7,500 in settlement, which the plaintiff accepted. 
This representative then returned to Chicago, prepared a proof of loss, sent it to 
the plaintiff for execution, it was returned to Chicago, and was then forwarded 
tc London, all as the parties contemplated. Whether Toplis & Harding had au- 
thority to make a settlement is at least doubtful. We do not decide the question. 
They made no settlement. The -proof of loss contained the following typewritten 
provision: 

“Special Conditions. It is distinctly understood and agreed ‘that the furnishing 
of this proof of loss is not to be construed as an admission of liability; it is 
furnished absolutely without prejudice and solely for the purpose of submitting 
the facts as they exist for the decision of the underwriters.” 

And the following provision: i 

“It is expressly understood and agreed that the furnishing of this blank to 
the assured, or the preparing of proofs by an adjuster or any agent of the insurers 
named in the policy, is not a waiver of any rights of said insurers.” 

The letter transmitting the proof of loss from Chicago to Minneapolis referred 
to a “proof of loss in connection with the above mentioned claim,” and gave direc- 
tions as to its execution. The plaintiff’s counsel in returning the proof of loss 
said: 

“T am mailing the proof of loss, together with the cover note to you with the 
understanding that you will use your best efforts to have Lloyd’s of London pay 
the claim at the very earliest possible date. 

“Your promptness in handling the matter will be greatly appreciated by me.” 

The plaintiff was an experienced business man. He was represented by counsel, 
not the counsel representing him in this action. No construction can be given 
the evidence which will permit a finding that he did not understand that the proof 
of loss was going to London for action there, or that it was understood that there 
was a final settlement with the defendant for $7,500. It is true that the representa- 
tive of the Chicago agency gave assurances that everything would be well and 
that the money would soon be paid, but the testimony of the plaintiff and those 
participating in the negotiations in connection with the correspondence permits no 
conclusion other than that we have stated. 


The underwriters at London objected that the plaintiff’s proposal for insurance 
warranted that the stock left outside of the safes at night amounted to no more 
than $4,000 while $10,000 was outside at the time of the burglary, and claimed 
that the warranty was not complied with and therefore the policy was void. They 
denied liability but offered $4,000 which they claimed was the amount within the 
warranty of the plaintiff. On March 23, 1922, the plaintiff accepted $4,000, which 
in his complaint he credits on the $7,500, and gave a receipt “in full and complete 
settlement of any and all claims under Lloyd’s policy No. 122,787 for loss sustained 
under the date of May 24, 1921.” 

We do not have a case of one attempting to pay a $7,500 obligation with $4,000. 
There was no $7,500 obligation and the plaintiff chose to take $4,000. Our view 
of the necessary effect of the evidence makes an end of the case without the necessity 
of a discussion of the many questions of law presented in the briefs. 

Order affirmed. 


BLOCK v. UNITED STATES FIDELITY & GUARANTY CO. OF 
BALTIMORE, MD. (No. 25914.) 
(Supreme Court of Missouri, in Banc. Nov. 23, 1926. Motion for Rehearing 
Overruled Dec. 30, 1926.) 
290 Southwestern Reporter 429. 

2. INSURANCE—GENERAL AGENT HAS AUTHORITY TO WAIVE 
CHANGE IN OR FORFEITURE OF POLICY, NOTWITHSTANDING 
POLICY PROVISION TO CONTRARY. 

General agent of insurer has authority to waive change in or forfeiture of policy, 
notwithstanding provisions in policy to the contrary, and insurer is bound thereby. 


(For other cases, see Insurance, Dec. Dig. § 376[1].) 
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3. INSURANCE—WHETHER INSURER’S GENERAL AGENT HAD NOTICE 
OF REMOVAL OF MERCHANDISE TO NEW LOCATION AND CON- 
SENTED THERETO HELD UNDER EVIDENCE FOR JURY. 

Whether general agent of insurer had notice of removal of stock of merchandise 
re against burglary to new location and consented thereto held under evidence 
or jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—AS RESPECTS ISSUE OF WAIVER, WHETHER 
CHANGES WERE ORDERED BY INSURER AND MADE BY INSURED 
TO MAKE PREMISES MORE SECURE AGAINST BURGLARY HELD 
UNDER EVIDENCE FOR JURY. 

As respects issue of waiver, whether insurer through its agent ordered insured 
to make changes, and whether insured made such changes to make premises more 
secure against burglary, held under evidence for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


6. INSURANCE—WHEN INSURED IS INDUCED TO INCUR EXPENSE IN 
COMPLYING WITH POLICY, INSURER WAIVES RIGHT TO FOR- 
FEITURE AND ON THAT GROUND TO REFUSE PAYMENT OF LOSS. 
When insurer’s representative induces insured to incur trouble and expense in 

complying with policy, insurer waives its right to insist on forfeiture and on that 

ground to refuse payment. 
(For other cases, see Insurance, Dec. Dig. § 388[1].) 


7. INSURANCE—RETENTION OF UNEARNED PREMIUM OF BURGLARY 
POLICY HELD TO WAIVE RIGHT TO FORFEITURE FOR REMOVAL 
TO NEW LOCATION. 

Where insurer had knowledge that insured had removed merchandise insured to 
new place of business, and never canceled policy or offered to return unearned 
premium, it waived forfeiture of policy on that ground. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


9. INSURANCE—IN SUITS ON INSURANCE Pie ct EVIDENCE OF 

WAIVER IS ADMISSIBLE WITHOUT PLEADING I 

In suits on insurance policies, proof of waiver is cdudisebic without requiring 
waiver relied on to be alleged in pleadings; allegation of performance of terms of 
policy by insured being sufficient. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


10. INSURANCE—POLICY HELD TO PROVIDE INDEMNITY TO EX- 
TENT OF $3,000 FOR EACH SEPARATE BURGLARY LOSS, AND NOT 
TO LIMIT LIABILITY. 

Policy of insurance held to provide indemnity to insured to extent of $3,000 for 
each single and separate loss by burglary, and not to limit liability for successive 
losses. 

(For other cases, see Insurance, Dec. Dig. § 495[2].) 

11. INSURANCE—WHEN POLICY IS SUSCEPTIBLE OF TWO MEANINGS, 
ONE MOST FAVORABLE TO INSURED MUST BE APPLIED. 

When insurance policy is susceptible of two meanings or constructions, that 
meaning or construction most favorable to insured must be applied, even though 
another meaning may have been intended by insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


15. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUPPORT AS- 
SESSMENT OF ATTORNEY’S FEES FOR VEXATIOUS REFUSAL TO 
PAY FIRST LOSS UNDER BURGLARY POLICY (REV. ST. 1919, § 6337). 
Evidence held insufficient to support assessment of attorney’s fees under Rev. St. 

1919, § 6337, for vexatious refusal of insurer to pay first loss, under burglary policy, 

from burglary after insured’s removal to new place of business. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) } 

16. INSURANCE—EVIDENCE HELD TO SUPPORT ASSESSMENT OF AT- 
TORNEY FEES FOR VEXATIOUS REFUSAL TO PAY SECOND LOSS 
UNDER BURGLARY POLICY (REV. ST. 1919, § 6337.) 

Evidence held sufficient to support assessment of attorney’s fees under Rev. St. 
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1919, § 6337, for vexatious refusal of insurer, under burglary policy, to pay loss from 
second burglary after insured’s removal to new business location. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 


17. INSURANCE—ALLEGATION IN PETITION THAT INSURER “VEXA- 
TIOUSLY” REFUSED TO PAY LOSS HELD SUFFICIENT TO SUP- 
PORT RECOVERY OF ATTORNEY FEES (REV. ST. 1919, § 6337). 
Allegations in petition that insurer “vexatiously” refused and refuses to pay 

burglary loss, being an allegation of an ultimate fact, held sufficient, in view of Rev. 

St. 1919, § 6337, to support of attorney fees for vexatious refusal to pay; “vexatiously” 

meaning without reasonable or probable cause. 


(For other cases, see insurance, Dec. Dig. § 638.) 


19. INSURANCE—FAILURE OF JURY TO ASSESS DAMAGES IN ADDI- 
TION TO ATTORNEY FEES FOR VEXATIOUS REFUSAL TO PAY 
LOSS UNDER BURGLARY POLICY DID NOT AFFECT VERDICT. 

In action on burglary insurance policy, where assessment of attorney fees by 
jury under instructions was necessarily a finding that insurer’s refusal to pay loss 
was vexatious, failure of jury to assess 10 per cent. damages in addition to fees held 
not fatal to verdict. 

(For other cases, see Insurance, Dec. Dig. § 670.) 


20. INSURANCE—INSURER CLAIMING IT WAS NOT ON RISK CANNOT 
RELIEVE ITSELF OF STATUTORY PENALTY FOR VEXATIOUS RE- 
FUSAL TO PAY ON ANOTHER GROUND (REV. ST. 1919, § 63337). 
Insurer basing its refusal to pay burglary loss on ground it was not on risk 

cannot relieve itself of penalty under Rev. St. 1919, § 6337, for vexatious refusal to 

pay, on ground that insured’s claim for loss was excessive. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Graves, J., dissenting in part. 

Appeal from Circuit Court, Jackson County; Allen C. Southern, Judge. 

Action by Arnold Block against the United States Fidelity & Guaranty Company 
of Baltimore, Md. Verdict for plaintiff. From judgment granting defendant’s motion 
for new trial unless plaintiff filed remittitur, plaintiff appeals. Transferred from 
Kansas City Court of Appeals. Reversed and remanded, with directions to enter 
judgment for plaintiff. 

J. C. Rosenberger, D. G. Warrick, and.R. E. Talbert, all of Kansas City, for 
appellant. 

Ball & Ryland, of Kansas City, for respondent. 

Division No. 1. 

Seppon, C. Action to recover for two burglary losses, alleged to sw been suf- 
fered by plaintiff, upon an open stock burglary policy issued by defendant for a term 
beginning on November 20, 1919, and ending one year thereafter, and renewed for 
another year terminating on November 20, 1921. The petition is cast in two counts, 
each based upon a separate and distinct burglary loss. ° 

Plaintiff, at the times herein mentioned, was a retail dealer in automobile tires 
and accessories. On September 5, -919, he purchased the business and stock of 
merchandise of one Fritz Meyn, doing business as Lotta Miles Tire Company, at 
2305 Grand Avenue in Kansas City, Mo. The policy sued on was taken out by 
plaintiff on or about November 20, 1919, through Brown, Mann & Barnum,, insurance 
agents in Kansas City. It is executed on behalf of defendant company by John R. 
Bland, president, and R. Howard Bland, secretary, and countersigned at Kansas City, 
Mo., by Thomas McGee & Son, its authorized representative. On or about March 
4, 1920, plaintiff discontinued the use of the trade-name, Lotta Miles Tire Company, 
and changed the name to Block Tire Company, and a rider, countersigned by “Thomas 
McGee & Son, authorized representative,” was issued by defendant reciting’: 

“It is hereby understood and agreed that the name of assured under this policy 
is corrected to read as follows: ‘Arnold Block, doing business as Block Tire Com- 
pany.’” 

On or about May 7, 1920, plaintiff moved his merchandise and place of business 
from 2305 Grand Avenue to 2307 Grand Avenue, and a rider dated on that day was 
issued by defendant, countersigned by “Thomas McGee & Son, authorized representa- 
tive,” transferring the policy so as to cover the latter location. 

Prior to the expiration of the term of the original policy, one L. S. Davis, doing 
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business as Davis & Co., also an insurance agent in Kansas City, requested of plaintiff 
the privilege of renewing the burglary policy for another year. Plaintiff testified: 


That “He (Davis) said that he could write my burglary insurance as well as any 
one else; that he was an agent of the same company in fact, and could place my in- 
surance with the same company. 

“Q. What company did he refer to or mention? A. United States Fidelity & 
Guaranty Company. He said that he would like to get the renewal of the policy that 
he might make the commission on it. I gave my permission to write the policy.” 


A renewal certificate was thereupon issued by defendant, contersigned at Kansas 
City by “Thomas McGee & Son, authorized Agent,” continuing said policy in force 
from November 20, 1920, to November 20, 1921, in consideration of a premium of 
$205.5u. The renewal certificate was duly delivered to plaintiff by said L. S. Davis. 
Plaintiff thereupon paid Davis the amount of the annual premium, $205.50, which 
premium, less Davis’ commission for procuring the renewal of the policy, Davis in 
turn paid to Thomas McGee & Son, defendant’s authorized representative. 

On March 15, 1921, about four months after the renewal of the policy and dur- 
ing the renewal period, plaintiff moved his merchandise and place of business from 
2307 Grand Avenue to 2433 McGee Trafficway, at which latter place both burglaries 
in question occurred. On the day he moved to the new location, plaintiff instructed 
his bookkeeper and secretary, Miss Alma Murphy, to notify Mr. Davis of the re- 
moval. Miss Murphy testified that she called Mr. Davis on the telephone, notified 
him of the removal, and— 


“T told him about the policies, both the fire and burglary, and that I wanted to 
know if we would be covered, and he said: ‘Yes; at both places and in transit. Yes, 
you are covered, you are protected.’ ” 

On the same day, Davis’ bookkeeper, Miss Dora Hutchison, was instructed by 
Davis to see that the proper notices of removal were attended to. She testified: 

“T called up the McGee & Sons’ office, and said I wanted to report the removal 
of the Block Tire Company, and the lady said, ‘All right,’ and I said, ‘Have you a 
pencil and paper upon which to make the notation?’ and she said she had, and I gave 
this particular number here, U. S. F. and G., and I said, ‘Remove to 2433 McGee 
Trafhicway,’ and asked would they be covered from to-day, and she assured me that 
they would and that the permits would be issued.” 

Witness further testified that the telephone notice of removal to McGee & Sons’ 
office was given in pursuance of the usual and customary practice respecting such 
removals. Upon receiving assurance from the person at McGee & Sons’ office, Miss 
Hutchison made a written memorandum thereof, which she filed on a spindle in Davis’ 
office and which was put in evidence at the trial. 


One J. C. Horn was an employee of Thomas McGee & Sons, defendant’s author- 
ized agents, in charge of the burglary department. He testified that it was a matter 
of common occurrence and daily routine in that office for persons having dealings or 
business with defendant company to call on the telephone and give notifica- 
tions of removals, or changes of name, or other changed conditions which required 
amendments of policies; that it is contemplated, when a policy is issued, that removals 
may take place, or other conditions may thereafter arise, calling for amendments 
to the policy; that the person attending the telephone switchboard in the office of 
McGee & Sons receives such calls as they come in, and that it is the duty of the 
switchboard operator to connect the party calling with the person in the office of 
McGee & Sons having charge of the particslar department or kind of insurance in- 
volved; that it is the duty of the switchboard operator, when a message is given on 
the telephone in the absence of the head of the department or the person having charge 
of the particular ittm of insurance business, to take down the message and see that 
the message reaches the right party; and that such were the general instructions given 
to the switchboard operator. Mr. Horn denied having himself received the message, 
or notice of removal of plaintiff’s business, from Davis’ office. Defendant produced 
as witnesses two women employees of Thomas McGee & Sons, one being a switch- 
board operator and the other a policy writer in the burglary department, and both 
testified that they knew nothing about such message having been received and that they 
did not remember receiving any calls from Davis’ office. At least two other women 
employees in McGee & Sons’ office acted as “relief” telephone operators, but defend- 
ant produced neither of them as a witness at the trial, nor did defendant account 
for all the persons in the office who might have answered the telephone at the time. 
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The evidence indicates that there were, at the time, some seven or more individual 
telephones in the office connecting with the switchboard and that there were some 
twelve or more persons employed in the office. 

Eleven days after plaintiff's removal to 2433 McGee Trafficway, during the night 
of March 25 or the early morning of March 26, 1921, plaintiff’s store was burglarized, 
and automobiles tires and tubes of the value of $2, 131.06 were feloniously taken from 
within the premises. The burglary was discovered on Sunday morning March 26, 
and on the next day, Monday, March 27, plaintiff notified Mr. L. S. Davis of his loss. 
On the same day or the day following, one W. R. Taylor, defendant’s resident secre- 
tary and inspector of burglary risks, appeared at plaintiff’s store and made an in- 
spection of the premises. According to plaintiff’s testimony, Taylor told plaintiff that 
he would have to make certain changes in the premises in order to make the place 
more secure. Plaintiff testified: 

“Mr. Taylor went on further to tell me that if I made these changes the risk 
would be all right; that if I didn’t make these changes there would be nothing else for 
the company to do but get off the risk.” 

Taylor said nothing to plaintiff about the policy being canceled or suspended. 
Plaintiff told Taylor that he would comply with Taylor’s requirements, or suggested 
changes in the premises, which plaintiff immediately did at some substantial expense. 

Mr. John H. Crandall, the office manager of Davis & Co., testified that, on the 
Monday following the burglary, plaintiff notified Davis & Co. of ‘his loss. Immediately 
after receiving that notification, Crandall called the office of Thomas McGee & Sons 
on the telephone and notified them that there had been a loss under the burglary 
policy issutd to Block Tire Company and was told by McGee & Sons’ office that the 
mattter would be looked after. Shortly afterward, McGee & Sons notified Crandall 
by telephone that they had no record in their office of the removal of plain- 
tiff’s place of business from 2307 Grand avenue to 2433 Mc Gee Trafficway. 
Crandall immediately started an inquiry in Davis’ office to see what had been 
done about notifying McGee & Sons of the removal, and after making an 
inquiry as to the facts, he went to McGee & Sons’ office, where he conferred 
with Mr. Joseph McGee of that office. Mr. McGee then called Mr. Taylor, the 
resident secretary of defendant, and Crandall informed him of the circumstances of 
the loss and the contention of McGee & Sons that they had not been notified of the 
removal of plaintiff’s business, and explain that inquiry in Davis’ office had developed 
the fact that Miss Hutchison had called McGee & Sons’ office and notified them of 
the removal on March 15, 1921. McGee thereupon told Crandall that Taylor would 
go out and make an inspection of the premises at 433 McGee Trafficway. Two or 
three days after this conversation, McGee & Sons requested Davis & Co. to furnish 
affidavits setting forth the circumstances as to the giving of the notice of removal, in 
order “to furnish the company (defendant) with the full facts in the matter.” Mr. 
Crandall promptly prepared the affidavits of himself and Miss Hutchison touching the 
giving of the removal notice by plaintiff to Davis & Co. and by Davis & Co. in turn to 
McGee & Sons, and the consent to such removal given by McGee & Sons over the 
telephone to Miss Hutchison on March 15, 1921. These affidavits were transmitted 
to McGee & Sons by L. S. Davis by letter on April 1, 1921. 

Plaintiff, having meanwhile learned from Davis that defendant, or its representa- 
tives, McGee & Sons, had raised some question as to the policy covering the premises 
on McGee Trafficway, himself called at the office of McGee & Sons and was referred 
to one Julien, defendant’s adjuster in charge of burglary claims, but, not finding 
Julien in at the time, plaintiff left his card with the word that he had ‘called to see 
Julien. Thereafter, plaintiff received the following letter, dated May 2, 1921, 
addressed to him at 2307 Grand Avenue and written on defendant’s stationery : 

“As I am advised that you have been in the office to see me regarding the burglary 
loss of the Block Tire Company, this is to advise you that the company hereby denies 
liability of this claim, for the reason that they had no policy contract covering the 
premises where this burglary is alleged to have happened and at the time it happened, 
and for other good and sufficient reasons. Yours truly, O. W. Julien, Supt. Claim 
Department.” 

Julien testified, as a witness for defendant, that he had acted in good faith in writ- 
ing the letter denying plaintiff’s clair, and that liability was denied because Julien’s 
investigation disclosed that plaintiff “had no policy at the place where he clamed 
to have had the burglary.” He further testified that, before writing the letter, either 
himself or his office had checked defendant’s records as to whether the policy covered 
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the McGee Trafficway location, but did not recall whether the company’s records 
showed that the policy had been canceled or whether the company had returned or 
offered to return, the unearned premium on the policy, and did not know whether the 
affidavits transmitted to McGee & Sons by Davis & Co. were before him at the time 
he wrote the letter. He explained that the words “and for other good and sufficient 
reasons,” used in the letter, were “just rather an omnibus expression in case the other 
specified points set out there don’t properly cover my denial,” 

With the matter in this situation, plaintiff's premises were burglarized a second 
time on the night of May 14, or the early* morning of May 15, 1921, and automobile 
tires and tubes of the value of $3,030.87 were stolen from within the premises. Plain- 
tiffs subsequently recovered two tires of the value of $95.20, making his net loss from 
the second burglary $2,935.67. On the next morning, May 16, 1921, plaintiff sent a 
letter to defendant at its home office in Baltimore, Md., and also a letter to Thomas 
McGee & Sons in Kansas City, notifying them of the second robbery and that “we 
will look to you to protect us in this matter and request that you send us proof of loss 
blanks.” Defendant, from its home office and through its vice-president, replied by 
letter dated May 19, 1921, as follows: 

“Your letter of May 16th received. We are referring this matter to our Kansas 
City office for investigation. Our representatives will call upon you in the near 
future.” 

Plaintiff testified that no representative of defendant ever came to see him after 
the second burglary, nor did defendant send him blanks upon which to make proof 
of loss. Plaintiff, however, prepared a claim, giving a list, description and value of 
the stolen merchandise, and took the claim to the office of Thomas McGee & Sons, 
—— he saw Mr. Joseph McGee and Mr. Taylor, defendant’s resident secretary. He 
testified : 

“They took my claim and looked it over and said, ‘We don’t want this. We 
are not on your risk. We have nothing to do with it,’ and handed me back the 
claim.” 

Whereupon, plaintiff left the claim in McGee & Sons’ office. 

Plaintiff testified that defendant never, at any time, gave him notice of can- 
cellation of the policy, nor did it refund, or offer to refund, any part of the pre- 
mium paid by him on said policy. This fact is conceded as true by defendant’s 
witness Mr. Joseph McGee. 

Defendant’s witness Taylor admitted that, upon learning of the first burglary 
in March, 1921, he had visited plaintiff’s premises at 2433 McGee Trafficway, but 
stated that he happened to go there “more through curiosity than anything else, on 
account of them having a loss. What I went there for was curiosity to see hdw 
they (the burglars) got in.” He also admitted that he had a conversation at 
that time with plaintiff, in which he told plaintiff “in a casual way” what should 
have been done by plaintiff to make the premises more secure against burglary. 
He denied, however, that he went to the McGee Trafficway store as the authorized 
representative of defendant, or that Joseph McGee, of McGee & Sons, had asked 
him to go, or that he said anything to plaintiff about conditions under which the 
company would “stay on the risk.” 

Joseph McGee, testifying as a witness for defendant, stated that, after being 
informed by Mr. Crandall, of Davis & Co., of the first loss he had asked Taylor 

“to go down and inspect it and see what the conditions were and find out if we 
would have accepted the insurance had the request been made; make an inspection 
of the premises to see if he would have accepted the business had it been requested,” 
and that Taylor said he would make an inspection, and came back and reported 
the result of his inspection to McGee. 

The evidence tends to show that Thomas McGee & Sons have been, since 
November, 1916, the duly appointed and exclusive agents of defendant company 
in Kansas City; that policies of insurance issued by defendant were written in 
McGee & Sons’ office, ~which office was supplied by defendant with a supply of 
blank policies, indorsements, and riders for attachment to policies, all of which 
were ready for issuance and delivery, except for the signature of McGee & Sons; 
that McGee & Sons procured defendant’s customers or policy holders not only 
through solicitors working on a commission basis out of their own office, but also, to 
a large extent, through other insurance agents not directly connected with McGee 
& Sons’ office; that L. S. Davis, or Davis & Co., procured a large amount of 
business for defendant and that business dealings between defendant’s authorized 
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representatives McGee & Sons and Davis & Co., extended over a long period of 
time, during which time the premiums on policies of insurance sold through Davis 
& Co. aggregated several thousand: dollars; that it was the general practice and 
custom between these two offices, for Davis & Co., to procure the customers, 
telephone the necessary data or information to McGee & Sons, who, in turn, would 
write and countersign the policies and turn them over to Davis & Co. to be de- 
livered to the customers; that Davis & Co. were charged by McGee & Sons with 
the premiums for such policies, which Davis & Co. collected directly from the cus- 
tomers. Explaining the method of busifiess between the two offices, the witness 
Joseph McGee, of McGee & Sons, testified: 

“We don’t consider that as Mr. Block’s (plaintiff’s) business. We were doing 
business entirely with L. S. Davis; he was responsible for it. To be ethical, we 
must look to the other agent; we were doing business through him. We wanted 
all of Mr. Davis’ business that we could get which was acceptable, not only this 
business, but any other business that was acceptable, because that’s the way we 
make our living.” 

Monthly settlements were made between the two offices, McGee & Sons billing 
Davis & Co. for the premiums upon the policies issued and Davis & Co. remitting 
to McGee & Sons the amount of the premiums collected from customers, less Davis 
& Co’s. commissions for securing the business. The witness Crandall, of Davis & 
Co., testified that it was the practice and course of business between the two offices, 
when Davis & Co. were notified by any customer that he had changed his business 
location, for Davis & Co. to notify the office of McGee & Sons by telephone of 
the reported change or removal, and the change would be accepted by McGee & 
Sons from the time of the notice by telephone; that, if upon subsequent inspection 
of the new premises the defendant company “didn’t want to stay on the risk,” 
McGee & Sons would then notify Davis & Co. by telephone or letter that the de- 
fendant requested cancellation of the policy and request Davis & Co. to procure 
the cancelled policy from the customer and return the same to McGee & Sons. 

Defendant’s policy of insurance contained the following general provisions: 

“6. Inspection and Suspension—An authorized representative of the insurer shall 
have the right to inspect the premises at any reasonable time, and to require the 
assured to make the premises reasonably secure, and to suspend this insurance until 
such requirements are complied with to the insurer’s satisfaction; such suspension 
and ‘subsequent reinstatement shall be by notice in writing. 

“7. Cancellation of Policy—This policy shall be cancelled (a) upon the receipt 
by the insurer of a written request from the assured, when the insurer shall be 
entitled to an earned premium according to the customary short rate table, or (b) 
upon the insurer delivering or sending by registered mail to the assured at the 
address given in the schedule, a cancellation notice, when the insurer shall he 
entitled to a pro rata earned premium.” 

Two attorneys of the Kansas City bar testified on plaintiff’s behalf as to the 
reasonable value of the services of plaintiff’s attorneys in bringing and prosecuting 
this suit, respecting the claims set forth in each count of the petition. According 
to their testimony, the value of such services exceeds the amounts allowed by the 
jury therefor in their verdict. 

The trial court submitted to the jury the issues raised on both counts of the 
petition, and the jury returned a verdict for plaintiff on the first count, based upon 
the first burglary loss, for $2,131.06, with interest thereon, and assessed the sum 
of $500 as attorney’s fees; and the jury also returned a verdict for plaintiff on 
the second count, based upon the second burglary loss, for $2,936.67, with interest 
thereon, and assessed the sum of $750 as attorney’s fees. Judgment was thereupon 
entered in the aggregate sum of $6,807.15, including attorney’s fees. Defendant 
in due time filed its motion for a new trial. The trial court, being of the opinion 
that the verdict was excessive to the extent of the attorney’s fees assessed under 
each count of the petition as a penalty, ordered plaintiff to file a remittur of such 
amounts, or the motion for new trial would be sustained. Plaintiff refused to file 
the required remittur, whereupon an order nisi was entered granting a new trial, 
from which order plaintiff prosecuted an appeal to the Kansas City Court of 
Appeals. On May 26, 1924, the Kansas City Court of Appeals filed an opinion, 
concurred in by all the judges of that court, reversing and remanding the cause 
with directions to the trial court to reinstate the verdict and enter judgment in 
favor of plaintiff thereon. Respondent (defendant) filed a motion for rehearing. 
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Subsequently, during the same term, respondent’s motion for rehearing was over- 
ruled, but one of the judges of that court, deeming the opinion to be contrary 
to the opinion and decision of this court in the case of Non-Royalty Shoe Co. v. 
Phoenix Assurance Co., 277 No. 399, 210 S. W. 37, requested that the cause be 
certified to this court pursuant to the constitutional requirement, and an order was 
entered of record certifying and transferring the cause to this ccurt for our de- 
termination and ruling. 

[1] 1. It is argued by appellant that, inasmuch as our decision in Non-Royalty 
Shoe Co. v. Phoenix Assurance Co., 277 No. 399, 210 S. W. 37, deals with but a 
single proposition pertinent to this case, viz., the allowance of attorney’s fees as a 
penalty for respondent’s vexatious refusal to pay the alleged losses, this court is 
cencerned only with the conflict, if any there be, between our decision in that case 
and the decision of the Court of Appeals in the case at bar, bearing upon that single 
proposition. The basis of appellant’s argument is that all of the judges of the 
Kansas City Court of Appeals concurred in the opinion of that court in the instant 
case, and, while one of the judges requested that the cause be certified to this court 
because he deemed the opinion to be contrary to our ruling in the Non-Royalty 
Shoe Co. Case, we should pass only upon the single question concerning which 
there may be a conflict between the previous decision of this court and that of the 
Court of Appeals. Respondent, on the other hand, insists that this case is here 
for all purposes. 

Section 6 of the Amendment of 1884 to article 6 of our state Constitution 
provides : 

“When any one of said Court of Appeals shall in any cause or: proceeding 
render a decision which any one of the judges therein sitting shall deem contrary 
to any previous decision of any one of said courts of appeals, or of the Supreme 
Court, the said Court of Appeals must, of its own motion, pending the same 
term and not afterward, certify and transfer said cause or proceeding and the 
original transcript therein to the Supreme Court, and thereupon the Supreme Court 
must rehear and determine said cause or proceeding, as in case of jurisdiction 
obtained by ordinary appellate process.” 

The constitutional mandate makes clear our duty thereunder to rehear and 
determine this case as though our jurisdiction obtained by the process of an ordinary 
appeal. Such has been our uniform construction of this constitutional provision. 
Epstein v. Railroad Co., 250 Mo. 1, 156 S. W. 699, 48 L. R. A. (N. S.) 394, 
Ann. Cas. 1915A, 423; State v. Clinkenbeard, 232 Mo. 539, 134 S. W. 537; Williams 
v. Railway Co., 288 Mo. 11, 231 S. W. 954; City of Brunswick v. Benecke, 289 
Mo. 307, 233 S. W. 169. 

II. Inasmuch as this case is before us for all purposes, and respondent 
insists that the action of the trial court in granting a new trial can be sustained 
upon several grounds raised by defendant’s motion for a new trial, regardless of 
the reason assigned by the trial court for its action, we deem it proper to first con- 
sider whether appellant is entitled to any recovery at all. At the close of plaintiff’s 
case and again at the conclusion of all the testimony, defendant requested the trial 
court to instruct the jury that, under the pleadings and the evidence, the plaintiff 
is not entitled to recover on either count of the petition. The refusal of these 
peremptory instructions is charged as a ground of error in defendant’s motion for 
a new trial, exceptions having been taken by defendant at the time to the over- 
ruling of each of the instructions and duly preserved in the bill of exceptions. If 
plaintiff made no case, then the trial court properly granted a new trial and all 
other questions drop out of the case. i ft 

Respondent insists that the policy of insurance and the renewal certificate 
upon which plaintiff seeks recovery do not cover the location at 2433 McGee 
Traficway; that respondent had no notice of the removal of the merchandise 
from 2307 Grand avenue to 2433 McGee Trafficway prior to the first burglary; that 
respondent did not consent to the removal and had no opportunity to make an 
inspection of the new premises; and that no change was made in either the policy 
or the renewal certificate by indorsement executed by any officer of respondent. 
The policy provides: ; ‘ 

“No change in this policy shall be valid unless made by indorsement duly 
executed by an officer of the insurer.” : 

Appellant, on the other hand, contends that McGee & Sons, respondent’s author- 
ized representatives, by virtue of the powers.conferred upon them by respondent, 
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had authority to verbally bind risks and waive policy provisions, and having been 
notified by Davis & Co. of plaintiff's removal to the McGee Trafficway location 
on the day of the removal and having verbally bound the risk at the new location, 
respondent is liable. Much is said in the briefs of both parties respecting whether 
an agency relationship existed between Davis & Co. and respondent and respecting 
the power or authority of Davis & Co. to accept the notice of removal and waive 
the provisions of the policy. We find it unnecessary to discuss or consider those 
questions. The real questions for our consideration and ruling is whether McGee 
& Sons, respondent’s authorized representatives, had notice of the removal and 
verbally consented thereto and whether respondent is bound thereby so as to 
render it liable for appellant’s losses. We will therefore consider these two ques- 
tions in their inverse order. 

[2] The evidence conclusively shows that McGee & Sons were, at the times 
here in question, respondent’s general agents and authorized representatives in 
Kansas City. The policy, renewal certificate, and riders attached therto were all 
signed by McGee & Sons as authorized representatives of respondent. Respondent 
supplied McGee & Sons with blank forms of policies, indorsements, and riders ready 
for issuance and delivery upon being signed by McGee & Sons. Premiums col- 
lected by Davis & Co. upon insurance policies issued by respondent were paid to 
McGee & Sons. Under this state of facts, whatever may be the rule in other 
jurisdictions, the rule is well established in this state that an agent such as McGee 
& Sons has authority to waive a change in, or forfeiture of, the policy, notwith- 
standing provisions of the policy to the contrary, and the insurance company is 
bound thereby. Thompson vy. Traders’ Insurance Co., 169 Mo. 12, 68 S. W. 889; 
Nickell v. Phoenix Insurance Co., 144 Mo. 420, 46 S. W. 435; Springfield Steam 
Laundry Co. v. Traders’ Insurance Co., 151 Mo. 90, 52 S. W. 238, 74 Am... St. 
Rep. 521; James v. Life Association, 148 Mo. 1, 49 S. W. 978; Ward v. Insurance 
Co., 211 Mo. App. 554, 244 S. W. 959; and United Zinc Cos. v. Assurance Cor- 
poration, 144 Mo. App. 380, 128 S. W. 836. 

[3, 4] The evidence is conflicting as to whether McGee & Sons had notice, 
prior to the first burglary, of the removal of plaintiff’s stock of merchandise to 
the McGee Trafficway location and whether consent was given by McGee & Sons 
thereto. The testimony of appellant’s witnesses is quite positive that the notice of 
removal was given by telephone on the day of removal by appellant’s bookkeeper 
to Mr. L. S. Davis, of Davis & Co., and that, on the same day, Davis & Co’s. book- 
keeper called the office of McGee & Sons by telephone and reported the removal 
and asked if appellant would be covered from that day, and received the assurance 
that he would and that permits would be issued. The evidence tends to show 
that this method of giving notice of removals was the usual and established prac- 
tice and custom existing between the office of Davis & Co. and that of McGee & 
Sons. It also appears from the testimony of respondent’s witness Horn, who was 
the manager of the burglary department of McGee & Sons’ office, that, it was a 
matter of daily routine for persons having business with that office to call on the 
telephone and give notice of removals or other changed conditions requiring amend- 
ments in policies, and that, in the absence of the person having charge of such 
matters, it was the duty of the telephone operator to take down such messages and 
see that they reached the right party. While several employees of McGee & Sons’ 
office testified that no such message, or notice of removal, was received from the 
office of Davis & Co., nevertheless it appears that McGee & Sons had a number 
of other employees at the time, several of whom at times operated the telephone 
switchboard, and respondent neither produced them as witnesses at the trial nor 
accounted for their absence. Whether the person in McGee & Sons’ office who 
undertook to receive the telephone message from Davis & Co. delivered the message 
to the proper person in the office, or whether the person who received the telephone 
message was guilty of neglect of duty in failing to deliver the message to the 
right party, is immaterial, for she was the employee and agent of McGee & Sons 
and her act was the act of respondent. Simmons v. Modern Woodmen of America 
(K. C. C. A.) 194. Mo. App. 29, 188 S. W. 932; Woolverton v. Fidelity & Casualty 
Co., 190 N. Y. 41, 82 N. E. 745, 16 L. R. A. (N. S.) 100. For the purpose of 
passing upon the demurrers to the evidence, we must accord to the testimony of 
appellant and his witnesses every reasonable intendment and inference which a 
jury might draw from all the facts and circumstances of the case. It was for the 
jury to reconcile the discrepancy apd conflict between the evidence of appellant 





Cas. | Block v. United States. Fidelity & Guaranty Co. 949 


and that of respondent and to determine by their verdict the issue of fact, whether 
the notice of removal was given to respondent's authorized representatives and con- 
sented to by them. The jury by their verdict found that issue for appellant. 

[5,6] Respecting the loss occasioned by the second burglary, there can be no 
reasonable ground for dispute that respondent had notice of the removal long prior 
to that loss, for Taylor, respondent’s resident secretary and inspector of burglary 
risks, visited the McGee Trafficway premises only a day or two after the first 
burglary. Appellant’s testimony is to the effect that Taylor required certain changes 
in order to make the premises more secure, and then stated that if appellant made 
those changes “the risk would be all right,” but if the changes were not made “there 
would nbe nothing else for the company to do but get off the risk.” Appellant testified 
that he complied with the requirements and made the changes at some substantial ex- 
spene. While the appellant’s version of this conversation is denied by Taylor, the fact 
nevertheless remains that Taylor did visit the premises before the second burglary 
at the direction of Mr. Joseph McGee, of McGee & Sons, and that neither Taylor 
nor any other representative of respondent, either at that time or at any other. time, 
gave notice to appellant of any suspension of the insurance or cancellation of the 
policy. Whether respondent, through its representative Taylor, ordered appellant to 
make the required changes in the premises, and whether appellant did make the 
changes at substantial expense to himself, were likewise issues of fact for the de- 
termination of the jury. Where the representative of an insurance company induces 
the insured to incur trouble and expense in order to comply with provisions of the 
policy, the company waives its right to insist upon a forfeiture, and, on that ground, 
to refuse payment of the loss. Painter v. Insurance Co. (Mo. App.) 256 S. W 
531; Tinsley v. Insurance Co., 199 Mo. App. 693, 205 S. W. 78; Shearlock v. In- 
surance Co., 193 Mo. App. 430, 182 S. W. 89. 

[7] Regardless of the time when respondent first learned of the removal of 
the merchandise to the location where the burglaries occurred, it has never can- 
celled the policy or offered to return to appellant the unearned premium. The policy 
term had about eight months to run at the time ‘of the first burglary and over 
seven months to run at the time of the second burglary. Respondent, by virtue of 


a provision of the policy, reserved to itself the right to cancel the policy at any 


time upon delivering or sending by registered mail to the assured a cancellation 
notice, whereupon respondent was entitled to retain a pro rata earned premium. 
Under such conditions, it is the settled law of this state that the insurer waives a 
forfeiture of the policy. In a recent case, Dyer v.. American Insurance Co:, 211 
Mo. App. 476, 479, 244 S. W. 964, 965, the Kansas City Court of Appeals has said: 

“Under such circumstances it is held, at least in this state, that defendant is 
assuming an inconsistent position by contending that the policy is void and at the 
same time retaining premiums to which it has no right if its contention is correct. 
It is therefore estopped to deny that the policy at the time of the fire was valid 
and in full force and effect, or to say that it has not waived the forfeiture relied 
upon. 

To the same effect are Gold Issue Mining & Mailing Co. v: Insurance Co., 267 
Mo. loc. cit. 604, 605, 184 S. W. 999; Jegglin v. Woodmen of the World, 202 Mo 
App. 367, 216 S. W. 815; Harland v. Insurance Co., 192 Mo. App. 198, 180 S. W: 
998; McIntyre v. Insurance Co., 131 Mo. App. 88, 110 S. W. 604; and Painter v. 
Insurance Co. (Mo. App.) 256 S. W. 531. : 
_ We conclude that appellant was entitled to the submission of his case to the 
jury upon both counts of the ‘petition and the court nisi committed no error in over- 
ruling respondent’s peremptory instructions. 

[8] III. Respondent contends that appellant failed to plead in his petition 
waiver by the insurer of the policy provisions and of a forfeiture of the policy be- 
cause of the removal of the merchandise to a location not mentioned in the policy. 
Both counts of the petition allege that— 

“On March 15, 1921, plaintiff removed his said place of business from. the 
location last aforesaid to the one-story building located at 2433 McGee Trafficway, 
in Kansas City, Mo., and moved to ‘the premises last aforesaid his stock, then on 
hand, of automobile tires, tubes and accessories; and defendant, at plaintiff's request, 
extended the coverage of said policy to the premises last aforesaid, subject’ to all 
terms and provisions of said policy. * * * Plaintiff duly performed and complied, with 
all of the terms and conditions of said policy on his part to be done and performed.” 

The answer is a general denial, together with the defense that — 
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i “At no time was there any change in the location of the premises referred to in 
said policy by any indorsement thereon executed by any officer of the insurer or 
otherwise. 

Plaintiff thereupon pleaded waiver of the policy provisions in his reply, and 

respondent now urges that there is an inconsistency between the allegations of the 
petition and those of the reply. 
_ [9] It has long been the established and well-recognized practice in this state, 
in suits upon insurance policies, to admit proof of waiver without requiring the 
waiver relied upon to be alleged in the pleadings; such proof having always been 
admitted under an allegation of performance of the terms of the policy by the as- 
sured. This, upon the theory that, if the terms of the policy have been waived by 
the conduct and course of business of the insurance company, they no longer con- 
stitute any part of the policy, and hence the general allegation of performance 
covers all proof that the assured is required to make. Andrus v. Insurance Assn., 
168 Mo. 151, 67 S. W. 582; Nickell v. Insurance Co., 144 Mo. 420, 46 S. W. 435; 
McCullough v. Insurance Co., 113 Mo, 606, 21! S. W. 207; Makos v. Insurance Co. 
(Mo. App.) 234 S. W. 369; Scott v. Insurance Co. (Mo. App.) 222 S. W. 1047. 

It not being obligatory upon appellant under our established practice to plead 
waiver, the fact that he did plead waiver in his reply is immaterial, and hence there 
is no conflict or inconsistency between the allegations of the petition and those of 
the reply. 

[10] IV. Respondent strenuously contends that the policy of insurance sued 
upon limits its liability to the maximum sum of $3,000 during the one-year term of 
the renewal certificate, regardless of the number of losses sustained by appellant 
during the policy year. The jury by their verdict determined appellant’s loss to be 
$2,131.06 by reason of the first burglary, and $2,936.67 by reason of the second 
burglary, making an aggregate loss of $5,067.73. Hence, respondent contends that 
the verdict and judgment nisi are clearly excessive and the trial court’s order grant- 
ings a new trial is sustainable upon that ground. Appellant insists that inasmuch as 
neither of appellant’s losses exceeds the sum of $3,000, respondent is liable under the 
terms of its insurance contract for both losses, although the aggregate of the two 
losses exceeds $3,000. This contention makes necessary our consideration and construc- 

tono. fiall provisions of the policy applicable to the point raised. The policy is in- 
volved and lengthy and covers some 12 or more printed pages of the record. To quote 
all the provisions thereof would unduly lengthen our opinion. It provides that— 

Respondent “does hereby agree to indemnéfy the assured hereinafter designated 
in the amount specified in the schedule. For All Direct Loss: 

“Insuring clause A: 

“By the felonious taking of merchandise described in statement 7 of the schedule, 
and furniture and fixtures, from within the premises, by any person or persons who 
shall have made felonious entry into the premises at any time during the day or 
night, when the premises are not actually open for the transaction of business; 
** * and 

“Insuring clause B: 

“By the felonious taking of money * * * and securities, * * * not in excess 
of ten per centum of the total amount of insurance under this policy, but in no 
veent in excess of $500, during the policy period, from within the assured’s safe 
or vault. * * * ‘ 

“General Provisions. 
ee oe ee ee, ee ee 


“2. This policy shall not cover any loss or damage: * * * 

“(o) To narcotics or alcoholic beverages for medicinal purposes in excess 
of ten per centum of the total amount of insurancé under this policy, but in no 
event in excess of $500 during the policy period; 

“(p) To merchandise licated in the show windows in the premises, occasioned 
by any person or persons through the unlawful breaking of such show windows 
from the outside of the premises, for more than $200, during the policy period, 
subject to a further limit of $25 on any one article of merchandise so contained 
unless otherwise specifically insured for an excess amount; * * * 

“8. Paymen of Loss and Replacements. * * * Any payment to the assured for 
loss or damage under this policy shall constitute a payment in reduction of the total 
amount of insurance provided by this policy.” * * * 
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“Schedule. 
we a 


* * * * 


“Statement 5. The insurance granted by this policy and the premium therefore 
shall apply specifically as follows: * * * 

“Section (B). On money and securities (subject to the limitations specified in 
insuring clause B) and on merchandise as described in statement 7 of the schedule 
* * * insurance, $3,000. Premium, $205.50. * * * 

“Statement 7. The merchandise in the premises insured under this policy is 
fully described as follows: Auto tires, tubes and accessories. 

“Statement 8. The maximum value of all merchandise covered hereby will at 
no time while this policy is in force exceed $5,000, and minimum value will not 
exceed $4,000. * * *” (Italics ours.) 

A close study and analysis of the policy discloses that the respondent specifically 
limits its liability by insuring clause B for the felonious taking of money and 
securities from within the assured’s safe or vault to 10 per centum of the total 
amount of insurance under said policy, but in no event in excess of $500, during the 
policy period, and by paragraph 2 (0) of the general provisions for loss or damage 
to narcotics or alcoholic beverages for medicinal purposes to 10 per centum of the 
total amount of insurance under the policy, but in no event in excess of $500 during 
the policy period, and by paragraph 2 (p) of the general provisions for the taking 
of merchandise located in the show windows in the premises to not more than $200, 
during the policy period. It seems clear to us that, by its use of the restrictive 
words “during the policy period,’ the respondeit had in mind- that there might be 
successive losses under the policy and intended by the use of those restrictive words 
to limit its liability during the term or period of the policy for the taking of money 
and securities, narcotics and alcoholic beverages, and merchandise located in show 
windows, to the several amounts specified in the policy, regardless of the number, 
or the aggregate amount, of such successive losses. However, while the policy, in 
the three instances aforesaid, specifically limits respondent’s total liability in case 
of successive losses to certain named amounts “during the policy period,’ no such 
words of limitation are used in insuring clause A of the policy respecting the taking 
of merchandise from within the premises and not located in the show windows. On 
the other hand, the respondent broadly agrees “to indemnify the assured in the 
amount specified in the schedule ($3,000) for all direct loss by the felonious taking 
of merchandise from within’the premises.” The use of this language might well 
be taken and construed to mean that respondent will indemnify the assured for all 
direct loss by reason of each and every single taking of such merchandise to the 
extent of $3,000 (the amount mentioned in the schedule of the policy.) If it had 
been the intention of respondent to limit its liability for successive losses caused by 
the taking of such merchandise to $3,000 during the poilcy period; those italicized 
words of limitation could easily have been written into the policy, as they were in 
the three other instances above mentioned. Furthermore, it will readily be observed 
that the policy provided no method of ascertaining which of several such losses shall 
be paid in and in what order they shall be paid, in the event that several such losses 
shall occur before the payment of any of them, and where each such loss is less than 
$3,000 but the aggregate of all such losses exceeds that amount. 

In Anderson v. A<tna Life Insurance Co., 75 N. H. 375, 74 A. 1051, 28 L. R. A. 
(N. S.) 730, an accident insurance policy provided: 

“If such injuries shall necessitate a surgical operation within ninety days from 
the date thereof, the insured shall be paid * * * the sum indicated for such 
operation in the schedule hereinafter .untained, provided always that not more than 
one amount shall be payable for one or more operations performed as the result of 
one accident.” 

In construing this provision of the policy, the court said: 

“The defendants contend that under this paragraph they agreed to pay only 
one of the sums named in the schedule for the different operations; or in other 
words, for only one, if several of the different operations enumerated should be 
necessary as the result of one accident. If such had been the defendants’ purpose 
in drafting the policy, they could have easily provided that payment should be made 
for only one operation following an accident. * * * The schedule attached to the 
policy contains a long list of amounts payable for different operations. -The amounts 
vary according to the nature of the operation; and if payment for only one operation 
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was intended to be promised when several were necessary, it is probable some method 
would have been provided by which to determine which one of the different amounts 
should be paid. If the defendants are liable for only one, the policy contains nothing 
which makes them liable to pay for the amputation of the arm rather than for the 
reduction of the fracture of the nose or ribs. Which operation should be paid for 
could be determined only by invoking an arbitrary rule against one of the parties.” 

A case somewhat analogous to the instant case is Crenshaw v. Insurance Co., 63 
Mo. App. 678. There, an accident insurance policy provided for an indemnity for 
loss of time of $10 per week to be paid to assured for a period not exceeding 30 
consecutive weeks. The assured had been paid $41.43 as indemnity for loss of time 
due to a previous accidental injury. He recovered judgment for $300 for loss of time 
occasioned by a second accidental injury. The insurance company contended that, since 
the policy was for a term of one year and provided for a total indemnity of $300 
for Sate of time, the assured should not have been allowed to recover more than 
$300, less the $41.43 paid him on account of the first accidental injury. In ruling 
this contention, the court said: 

“We do not think this the proper construction of the policy. The policy limits 
the amount of the indemnity for any one accident. Otherwise, if the full limit of the 
amount should be paid for an accident happening soon after obtaining the policy, the 
assured would be without protection for the balance of the year. The evident mean- 
ing of the policy is that the assured shall have protection for successive accidents, 
which may happen to him during the period covered by the policy.” (Italics ours.) 

[11] But it is strongly stressed by respondent that the clause of the policy to the 
effect that “any payment to the assured for loss or damage under this policy shall 
constitute a payment in reduction of the total amount.of insurance provided by this 
policy” speaks loudly to the effect that $3,000 is the ultimate liability of the insurer, 
even in the event of successive losses, and shows unmistakably that such was the in- 
tention of the parties to the insurance contract. However, under our view and con- 
struction of the policy, the policy does not provide for a “total amount of insurance” 
in the event of succeSsive losses arising out of the taking of merchandise from within 
the premises, except to limit the liability for each such single loss to $3,000. Further- 
more, this paragraph of the policy may well be held to have reference to the other 
provisions of the policy, respecting the taking of money and securities, narcotics 
and alcoholic beverages, and merchandise from show windows, in which three in- 
stances alone is the total amount of insurance and the liability of the insurer limited 
by the language of the policy to specified amounts “during the policy period.” To 
say the most for respondent’s contention, the policy is ambiguous as to whether lia- 
bility is limited to $3,000 for each single loss of the kind here in question or for all 
such losses occurring during the term of the policy. The established rule in this 
state is that, where the provisions of an insurance policy are capable of two mean- 
ings or is fairly susceptible of two different constructions, that meaning and con- 
struction most favorable to the assured must be applied, even though another meaning 
may have been intended by the insurer, for the insurer and not the assured is the 
author of the instrument. Cunningham v. Casualty Co., 82 Mo. App. 607; Lemaitre 
y. Casualty Co., 195 Mo. App. 599, 186 S. W. 946; Rieger v. Accident Co., 202 Mo. 
App. 184, 215 S. W. 920; Mathews v. Modern Woodmen, 236 Mo. 326, 139 S. W. 151, 
Ann. Cas. 1912D, 483; 1 May on Insurance (4th Ed.) § 174. Under the latter rule, 
we think the policy must be held to provide for indemnity to the assured to the 
extent of $3,000 for each single and separate loss of the kind here in question, and 
not to limit the insurer’s liability for successive losses. 

[12-14] V. Respondent claims that the order granting a new trial is sustainable 
because of the erroneous giving of certain of plaintiff’s instructions. It is urged that 
the instructiops are numerous and voluminous, and are commentaries on the evidence, 
misleading and confusing, assume the existence of controverted facts, and submit 
to the jury issues of law rather than issues of fact. Appellant’s instructions are 
numerous and somewhat lengthy, yet we think they fairly and clearly submit the 
proper issues of fact to be decided by the jury. By reason of their number and 
length, no good purpose will be served by quoting them in this opinion. Their num- 
ber, length, and minuteness of detail do not constitute reversible error. Kidd v. 
Railway Co., 310 Mo. 1, 274 S. W. 1079; Walter v. Cement Co. (Mo. Sup.) 250 
S. W. 587; Wolfe v. Payne, 294 Mo. 170, 241 S. W. 915. As respecting the other 
grounds of criticism, suffice it to say that we have carefully examined plaintiff's 
given instructions and find that they are predicated upon the facts in evidence and 
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required the jury to find the existence of those facts. Two of the instructions sub- 
mitted to the jury the question whether the employee of McGee & Sons, in receiving 
over the telephone the verbal notice of removal to the McGee Trafficway location 
and in stating that removal permits would be issued, was acting in the usual course 
of the business of McGee & Sons, while on duty in their office and “within the ap- 
parent scope of said employee’s duty, if you so find.” It is claimed by respondent 
that the quoted language used submitted a question of law to the jury. We think 
the quoted phrase has a well-defined and commonly understood meaning. If respond- 
ent believed that the meaning of the phrase was not clear and was likely to be mis- 
understood by the jury, it should have requested an instruction defining the phrase. 
Berryman v. Southern Surety Co., 285 Mo. 379, 227 S. W. loc. cit. 101; Browning v. 
Railway Co., 124 Mo. loc. cit. 71, 72, 27 S. W. 644. 

{15] VI. Do the pleadings and the evidence support the jury’s verdict and finding 
of vexatious refusal to pay each of the losses in question? 

In actions against insurance companies, damages and attorney’s fees are recover- 
able by virtue of section 6337, R. S. Mo. 1919, which provides.: 

“In any action against any insurance company to recover the amount of any loss 
under a policy of * * * burglary, * * * insurance, if it appear from the 
evidence that such company has vexatiously refused to pay such loss, the court or 
jury may, in addition to the amount thereof and interest, allow the plaintiff damages 
not to exceed ten per cent. on the amount of the loss and a reasonable attorney's 
fee; and the court shall enter judgment for the aggregate sum found in the verdict.” 

In discussing the subject of what constitutes a vexatious refusal to pay an insur- 
ance loss under the statute, we said in Non-Royalty Shoe Co. v. Assurance Co., 277 
Mo. loc. cit. 422, 210 S. W. 37, 42: 

“We are convinced that a vexatious refusal to pay an insurance loss is not to be 
deduced from the mere fact that upon suit the verdict is adverse to the defendant. 
Patterson v: Insurance Co., 174 Mo. App. 44 [160 S. W. 59]; Keller v. Insurance Co. 
198 Mo. 440 [95 S. W. 903]. * * * The defendant is to be allowed to entertain an 
honest difference of opinion as to its liability, or as to the extent of such liability under 
the contract of insurance, and to litigate that difference; otherwise, the provision of 
the statute is obviously so shot through with duress as to be invalid upon any view.” 

Again, in Aufrichtig v. Insurance Co., 298 Mo. 16, 249 S. W. loc. cit. 917, we 
said: 

“Tt will not do to say that insurance companies, acting in good faith, may not 
contest either an issue of fact or an issue of law, without subjecting itself to the 
penalties of the statute.” 

In a recent decision, State ex rel. Continental Life Insurance Co. v. Allen, 303 
Mo. 608, loc. cit. 620, 262 S. W. 43, 46, which involved the issue of waiver. of the 
provisions of an insurance policy by relator’s agent, this court, en banc, said: 

“Relator, therefore, had the right: to litigate the case on the proposition that it 
had not waived what would otherwise have been a complte defense to plaintiff’s 
suit. An insurance company’s right to resist payment upon one of its policies cannot 
be determined by the facts as found by the jury, but must be determinned by the facts 
as they reasonably appeared to it before the trial. It hase the right to refuse 
payment and to defend a suit with all the weapons at its command, so long 
as it has reasonable ground to believe its defense is meritorious. It is. only 
when it persists in its refusal to pay the policy after it is aware that it has no 
meritorious defense that it becomes subject to penalties for vexatious delay.” 

Respecting respondent’s refusal to pay the first loss, the letter, dated May 2, 
1921, written by O. W. Julien, superintendent of respondent’s claim department, 
advised appellant : 

“That the company hereby denies liability of this claim, for the reason that they 
had no policy contract covering the premises where this burglary is alleged to have 
happened and at the time it happened.” 

Julien testified that the letter was written in good faith. There is a conflict 
in the evidence touching the issue whether notice of removal was given to respond- 
ent’s authorized reptesentatives prior to the first loss and whether respondent’s assent 
or permission was given thereto. While that issue was decided by the jury in favor 
of appellant, we cannot say that the evidence and surrounding circumstances show 
that respendent’s refusal to pay the first loss was willful and without reasonable 
cause or excuse, based upon the facts as they may have reasonably: appeared to re- 
spondent before the trial. We therefore conclude that the evidence is not sufficient 
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upon which to support an assessment of attorney’s fees for vexatious refusal to pay 
the first loss, which is the basis of the first count of the petition. 

[16] However, the evidence respecting respondent’s refusal to pay the second 
loss is quite different. The evidence is indisputable that respondent knew of the 
removal of appellant’s merchandise to the McGee Trafficway location long prior to 
the second loss. It is likewise indisputable that respondent’s agent, Taylor, visited 
the new premises only a day or two after the first burglary. Mr. Joseph McGee, of 
McGee & Sons, testified that Taylor was instructed by him to inspect the-new prem- 
ises at or about the time respondent was notified of the first loss. It is admitted by 
respondent’s witnesses that the policy of insurance was never suspended or can- 
celed and that respondent has never refunded, or offered to refund, to appellant the 
unearned premium. although less than one-half of the policy period had then trans- 
pired. Appellant gave immediate notice of the second loss by letter to the home 
office of respondent and to McGee & Sons, its local representatives. Respv.ident 
replied by letter from its home office to the effect that— 

“We are referring. this matter to our Kansas City office for investigation. Our 
representative will call upon you in the near future.” 

No representative of respondent thereafter called upon appellant. When ap- 
pellant personally took his claim to the office of McGee & Sons and tendered it to 
Mr. Joseph McGee and Mr. Taylor, they handed back the claim with the explanation : 

“We don’t want this. We are not on your risk. We have nothing to do with it.” 

Such statement, according to the record, was the only ground or reason given 
by respondent to appellant, before the trial of this action, for its refusal to pay the 
second loss. We find that the evidence is amply sufficient to establish respondent’s 
vexatious refusal to pay the second loss and to support the verdict of the jury in 
allowing and assessing an attorney’s fee under the second count of the petition. 

[17] Respondent claims, however, that the petition does not state facts sufficient 
to support a recovery for either damages or attorney’s fee on the ground of vexa- 
tious refusal to pay the loss. Both counts of the petition charge that “defendant 
vexatiously refused, and still vexatiously refuses, to pay plaintiff for said loss, in 
whole or in part.” The prayer of the second count is for judgment “for the sum of 
$3,030.87, the amount of said loss, with interest thereon at the rate of 6 per cent. 
per annum from May 16, 1921, and also for 10 per cent. of the amount of said 
loss as damages; also for the sum of $1,250 as attorney’s fees, which said sum of 
$1,250 plaintiff states is a reasonable attorney’s fee for bringing and prosecuting this 
suit.” 

Respondent rests its contention upon Dolph v. Casualty Co., 303 Mo. 534, 551, 261 
S. W. 330, loc. cit. 334, wherein Division 2 of this court ruled that the evidence and 
surrounding circumstances were insufficient to warrant an inference that the defend- 
ant intended vexatiously to delay payment. However, the learned writer of that 
opinion remarked : . 

“It has several times been heid by this court that, in order to warrant the re- 
covery of 10 per cent. and attorney’s fees, as provided in that section, there must be 
appropriate allegations in the petition showing the facts constituting vexatious delay, 
and such allegations must be suppored by proof.” 

After quoting the allegation of the petition (which is similar to that in the 
instant case), the writer of the opinion further remarked: “this is not an allegation 
of fact; it is simply a conclusion.” In-view of the fact that, in the Dolph case, the 
court went into the matter of the sufficiency of the evidence and ruled that the 
evidence was insufficien to support a recovery for vexatious refusal, it would seem 
that there was no occasion for considering the sufficiency of the allegation of the 
petition. The remarks of the court on the sufficiency of the petition would therefore 
appear to be somewhat, as least, in the nature of obiter dicta. 

In Fay v. Insurance Co., 268 Mo. 373, 187 S. W. 861, the allegation of the peti- 
tion with respect to defendant’s vexatious refusal to pay the loss is identical with 
that in the instant case and this division of this court affirmed the judgment nisi, which 
included an assessment of attorney’s fees as a penalty for such vexatious refusal. 
The general allegation of vexatious refusal was there approved, inferentially, at 
least, for we then said, loc. cit. 389, 391 (187 S. W. 865): 

“Under our statute, if the plaintiff desires to recover the damages named therein, 
i. e., the 10 per cent. on the amount of the loss and the attorney’s fees, there must 
be appropriate allegations in the petition showing that plaintiff claims and is entitled 
to these damages, and such allegations must be sustained by the proof. * * * It 





Cas. | Block v. United States Fidelity & Guaranty Co. 955 


stands to reason that under this statute plaintiff must have in the petition allegations 
showing that he is entitled to these damages, and these damages become a triable 
issue in the case. * * * Jn the case at bar we rule that the allegation of vexatious 
delay in payment of the policy may be shown by any competent evidence, whether 
such evidence tends to establish the right to recover the policy amount or not.” 
(Italics ours.) 

The word “vexatiously,” as used in the insurance statute, has been often defined 
by the decisions of this court, and has come to have an established meaning, viz., 
without reasonable, or, probable, cause or excuse. The allegation of plaintiff's peti- 
tion is in the exact language of the statute. We think the allegation clearly ap- 
praised respondent that it must defend the charge that its refusal to pay the loss 
was without reasonable , or probable, cause or excuse. Such allegation, in our opin- 
ion, is not the stateemnt of a conclusion but is an allegation of an ultimate fact. 

In Stainer v. Land & Mining Co., 166 F. 220, 223 (C. C. A. 8th Cir.), an action 
for malicious prosecution, the court said in the majority opinion: 

“It seems to us that an allegation of want of probable cause is an allegation of an 
ultimate fact, a condensed expression which by practice and established usage is made 
to signify that defendant did not have a reasonable ground to believe that plaintiff 
was guilty. * * * Accordingly, we conclude that a complaint which by clear 
averment charges that defendant maliciously and without any probable cause what- 
ever caused plaintiff to be prosecuted states a good cause of action.” 

Such has been the uniform holding of the appellate courts of this state. Wilker- 
son v. McGhee, 153 Mo. App. 343, 134 S. W. 595; Hilbrant v. Donaldson, 69 Mo. 
App. 92; Eagleton v. Kabrich, 66 Mo. App. 231; Walser v. Thies, 56 Mo. 89. In 
McQuillin on Missouri Pleading and Practice (1892 Ed.) vol. 1, § 282, the rule is 
stated thus: 

“No party shall be required to state evidence in his pleading, or to disclose therein 
the means by which he intends to prove his case. * * * Under our system, it is 
not proper to state the facts or circumstances by which the ultimate fact relied on 
is to be proved.” 

[18] Furthermore, there is nothing in the record to indicate that the petition 
was attacked by respondent until after verdict. It appears to be the rule that a 
general averment is sufficient without specifying particular acts, unless objected to by 
demurrer, motion, or otherwise before or during trial. Geninazza y. Auction & Stor- 
age Co. (Mo. Sup.) 252 S. W. 417; Machinery Co. v. Bottling Co., 273 Mo. 
142, 200 S. W. 1079; Tebeau v. Ridge, 261 Mo. 547, 170 S. W. 871, L. R. A. 1915C, 
367; Simpson v. Wells, 292 Mo. 301, 237 S. W. 520. We accordingly rule that the 
—— of the petition is sufficient to support a verdict for vexatious refusal to pay 
the loss. 

[19] Respondent claims that the failure of the jury to assess 10 per cent. dam- 
ages in addition to an attorney’s fee is fatal, absent an affirmative finding that the 
refusal to pay was in fact vexatious. In Non-Royalty Shoe Co. v. Assurance Co., 
277 Mo. 399, 210 S. W. 37, Division 2 of this court held that, while “it is technical 
error to assess one penalty without the other, the error is in favor of defendant and 
against plaintiff, and defendant may not complain.” But the court also said in the 
same connection: 

“Either there should be a general verdict assessing both the penalty and the at- 
torney’s fee, or there should be an affirmative finding that the refusal to pay was in 
fact vexatious.” 

ss In the Aufrichtig Case, supra, Graves, J., speaking for this division of this court, 
said: 

“The use of the word ‘may’ leaves a discretion in the jury to award or not 
award the 10 per cent. damage and attorney’s fees. It has been ruled that: (1) 
There should be at least a general verdict assessing both the penalty and the attor- 
ney’s fees; or (2) ‘an-affirmative finding that the refusal to pay was in fact vexa- 
tious.’ Shoe Co. y. Assurance Co., 277 Mo. loc. cit. 421, 210 S. W. 37. This the case 
rules to be technical error, but error against the plaintiff.” (Italics ours.) 

In the instant case, the jury were specifically instructed to find that the refusal 
of respondent to pay the loss was vexatious before they could allow an attorney’s 
fee. The court also furnished the jury with two forms of verdict, either of which 
was to be used in the event they found for plaintiff upon the main issue, one provid- 
ing “if you find a verdict in favor of the plaintiff under the second count of this 
petition, and if you also find that defendant’s refusal to pay plaintiff's demand arising 





956 The Insurance Law Journal, Vol. 68 [May, 1927 


from the alleged second robbery was vexatious, then your verdict upon this count 
may be in the following form.” The other form of verdict was to be used if the 
jury. “find that defendant’s refusal to pay plaintiff’s demand * * * was not vexa- 
tious.” In returning a verdict allowing and assessing an attorney’s fee, the jury, 
under the instructions and forms of verdict given them for their guidance, must 
necessarily have found affirmatively that respondent’s refusal to pay was vexatious. 

In Hayden v. Insurance Co. (St. Louis Court Appeals) 221 S. W. loc. cit. 442, 
it is said: 

“In the main case the court instructed the jury as to the right of recovery for 
vexatious delay and for attorneys’ fees. That issue was properly submitted by the 
court in connection with its instruction to find for plaintiffs for the amount of the 
policy, and while the jury allowed no damages for the vexatious delay, it awarded 
counsel fees in an amount entirely within the testimony offered in the case as to the 
value of the services to counsel. So that we see no error in the action of the jury 
in allowing that amount.” 

Similar verdicts have been upheld by our appellate courts. Fay v. Insurance Co., 
268 Mo. 373, 187 S. W. 861; Trembley v. Casualty Co. (Mo. App.) 243 S. W. 201; 
Jaggi v. Insurance Co., 191 Mo. App. 384, 177 S. W. 1064. We see no reversible 
error in the verdict returned, for, if there be technical: error, the error is in ‘re- 
spondent’s favor. } 

[20] Lastly, it is asserted by respondent that appellant’s claim of loss for the 
second burglary and the amount sued for in the second count of his petition exceeds, 
by a substantial amount, the quantum of appellant’s proof and the amount of the 
loss as determined by the jury’s verdict. Hence, respondent claims that its refusal 
to pay the amount claimed and sued for by appellant was not vexatious within a 
strict construction of the penal statute, inasmuch as a less amount of loss was proved 
by appellant and found by the jury. Appellant testified that, some time after the 
second burglary, he recovered two of the stolen tires having a value of $95.20, and 
thereupon he voluntarily reduced his claim at the trial to that extent. The evidence 
clearly shows that respondent did not base its refusal to pay this loss upon the 
ground that appellant’s claim was excessive or untrue, or that its liability for both 
losses is limited to $3,000, but gave as its sole reason for such refusal: “We are not 
on your risk. We have nothing to do with it.” Having based its refusal upon a 
single, definite ground, and having failed to inform appellant that the company deemed 
his demand inaccurate or excessive, we believe that respondent is in no position to 
relieve itself of the statutory penalty on the ground (revealed at the trial) that ap- 
pellant had not theretofore given credit for the recovered tires, the value of which 
was insignificant in comparison with the total loss. Respondent complains of the 
admission, over its objections, of certain evidence offered by appellant. If error was 
committed in the admission of such evidence, we do not believe that it materially 
affected the merits of the action. Section 1513, R. S. Mo. 1919; O’Neill v. Kansas 
City, 178 Mo. 91, 77 S. W. 64. 

{21] VII. Section 1514, R. S. Mo. 1919, makes it our duty, in appeals or writs 
of error, to “examine the record and award a new trial, reverse or affirm the judg- 
ment or decision of the circuit court, or give such judgment as such court ought to 
have given.” Under this statute, this court may enter here such judgment as the 
circuit court ought to have given, or (which accomplishes the same result) we may 
remand the cause with directions as to the judgment to be giyen and entered by the 
circuit court. Dickson v. Rouse, 80 -Mo. 224; State ex rel. v. Walbridge, 153 Mo: 
loc. cit. 204, 54 S. W. 447; Donnell v. Wright, 199 Mo. loc. cit. 312, 97 S. W. 928. 
The item of $500 attorney’s fees allowed by the jury as a penalty for vexatious re- 
fusal under the first count of the petition is separable from the items of loss and 
interest, and we see no occasion for another trial of the cause, resulting in additional 
expense and delay. 

It is therefore ordered that the order nisi granting a new trial be reversed, and 
that the cause be remanded, with directions to the circuit court to enter a judgment 
(as of the date of the original judgment, December 15, 1922) that plaintiff have and 
recover of and from defendant upon the first count of his petition the sum of $2,131.06, 
with interest thereon amounting to $208.74, making a total and aggregate sum of 
$2,339.80 upon said first count of the petition, and that plaintiff have and recover of 
and from said defendant upon the second count of his petition the sum of $2,935.67, 
with interest thereon amounting to $280.68, and the further sum of $750, as. at- 
torney’s fees, making a total. and-aggregate sum of $3,966.35 upon said second count 
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of the petition; thereby making the total and aggregate amount of said judgment 
upon both counts of the petition the sum of $6,306.15, which last-named sum plaintiff 
shall have and recover of defendant, with interest thereon at 6 per cent. per annum 
from December 15, 1922, until paid, together with the costs in said circuit court. 

Lindsay, C., concurs. 

Per Curiam. The foregoing opinion by Seddon, C., is hereby adopted as the 
opinion of the court. 

Ragland, P. J., and Atwood and Otto, JJ., concur. 

Graves, J., concurs in reversing and remanding, but dissents as to directions, 

In Bane. 

Per Curiam. The foregoing opinion of Seddon, C., in Division 1, is adopted as 
the opinion of the court in banc. 

All concur, except Graves, J., absent. 
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MISCELLANEOUS 


LONDON GUARANTEE & ACCIDENT CO., LIMITED, v. EMPIRE PLOW 
CO. (No. 19372.) 
(Supreme Court of Ohio. Feb. 8, 1927. Rehearing Denied March 8, 1927.) 
155 Northeastern Reporter 382. 
(Syllabus by the Court.) 

1. INSURANCE—CREDIT POLICY REQUIRING DEBTOR, AT “DATE OF 
SHIPMENT AND DELIVERY,” TO HAVE CREDIT RATING REFERS 
TO ACTUAL DELIVERY, NOT TO TIME OF FABRICATION OF SPE- 
CIALLY MANUFACTURED GOODS. 

Where a credit insurance policy by its terms covers only losses occurring “on 
bona fide sales of merchandise * * * shipped and delivered in the usual course 
of the insured’s business,” and contains a provision that no account is covered unless 
the debtor, at “the date of shipment and delivery,” had a stipulated credit rating in 
the published report of a specified mercantile agency, the date of shipment and de- 
livery therein referred to is the time of actual delivery to the debtor or to the carrier 
for transportation to the debtor. 


(For other cases, see Insurance, Dec. Dig. § 432.) 


2. INSURANCE—LOSS CANNOT BE RECOVERED UNDER CREDIT POL- 
ee DEBTOR HAD CREDIT RATING AS PROVIDED IN 
The insured cannot recover on such policy for losses occasioned by reason of ship- 

ment and delivery of merchandise to a debtor, who, at the time of such shipment 

and delivery, did not have the required credit ratirig as provided in the policy. 
(For other cases, see Insurance, Dec. Dig. § 432.) 
Error to Court of Appeals, Cuyahoga County. 
Action by the Empire Plow Company against the London Guarantee & Accident 


Company, Limited. Judgment for plaintiff was affirmed by the Court of Appeals, 
and defendant brings error. Reversed.—[By Editorial Staff.] 


ANDERSON v. METROPOLITAN LIFE INS. CO. (two cases). 


(Supreme Court, Kings County. September 21, 1926.) 
218 New York Supplement 494. 
PRINCIPAL AND AGENT—PRINCIPAL IS NOT LIABLE FOR 
AGENT’S UNAUTHORIZED CRIMINAL ACTS. 
Principal is not liable for unauthorized criminal acts of agent. 


(For other cases, see Insurance, Dec. Dig. § 159[1].) 


CRIMINAL LAW—AGENCY IN CRIME CANNOT EXIST, BUT PAR- 

TIES THERETO WOULD ALL BE PRINCIPALS. 

Agency in crime cannot exist, but parties thereto would all be principals and 
equally guilty, irrespective of extent of their criminal participation. 

(For other cases, see Criminal Law, Dec. Dig. § 62.) 


3. MASTER AND SERVANT—INSURANCE COMPANY NOT HELD 
LIABLE FOR CRIMINAL ASSAULT ON WOMAN BY AGENT COL- 
LECTING PREMIUMS. 

Insurance company is not liable for alleged criminal assault on woman by its 
agent, while he was collecting premiums on her insurance; assault being entirely 
without scope of agent’s employment. 

(For other cases,’see Master and Servant, Dec. Dig. § 302[3].) 


Separate actions by Alice K. Anderson and by Josey Anderson against the 
Metropolitan Life Insurance Company. On defendant’s motions to dismiss com- 
plaints under civil practice rule 106. Motions granted. 

Edward J. Reilly, of Brooklyn, for plaintiff. 

Edward M. Grout and Paul Grout, both of New York City (Charles B. Lavoe, 
of New York City, of counsel), for defendant. 

Dixe, J. There are two motions to dismiss two complaints—one by the wife, 
Alice K. Anderson, and the other by the hlusband, Josey Anderson, on the ground 
that neither states facts sufficient to constitute a cause of action. The plaintiff Alice 
K. Anderson asks damages in the sum of $100,000, and they are claimed by reason 
of an alleged assault upon her by this defendant’s agent, who, it appears in the com- 
plaint, was employed to collect premiums and solicit insurance. The complaint further 
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states that the plaintiff wife was insured in the defendant company on or about the 
20th day of March, 1926, on which date the defendant’s agent, one Zalotow, called 
at the home of the plaintiff to collect the premiums on policies held by the said plain- 
tiff on her own life and the lives of other members of her family, at which time, 
and while engaged in the business of the defendant, as alleged by her, he did seek 
to criminally assault her against her will and resistance, and that the said agent 
was for this arrested and later convicted on the charge in the Court of Special 
Sessions of the City of New York. The husband in this action asks for $25,000, 
and bases his claim upon the state of facts set forth in his wife’s complaint relative 
to the assault. . 

[1, 2] The complaint utterly fails to set. forth that the act complained of was 
within the scope of the agent’s employment, or even that it was attempted while he 
was engaged in the business of the Metropolitan Life Insurance on those premises, 
or with the view of the furtherance of that business, or that it was in the master’s 
interests. To hold a principal liable for unauthorized acts, criminal in their nature, 
would indeed be a dangerous doctrine. Agency in the perpetration of crimes cannot 
exist. Under such circumstances the parties would be principals and equally guilty, 
irrespective of the extent of their criminal participation. For a tort outside the 
agent’s instructions, the law is well settled, and the exceptions are few. 

[3] The query is: Were the agent’s acts within the scope of the agent’s auth- 
ority and were the acts complained of committed in the course of his employment? 
Was he performing a duty enjoined upon him by reason of his employment? Acts 
done during the agent’s employment must be sharply differentiated from those done 
by an agent within the.scope and course of his employment. In the instant case the 
agent, for the time being, ceased to further his master’s affairs and during this sus- 
pended period acted entirely outside the ambit of any authority. The case of Mott 
v. Consumers’ Ice Co., 73 N. Y. 543 states: 

“For the acts of a servant, within the general scope of his employment, while 
engaged in his master’s business, and done with a view to the furtherance of that 
business and the master’s interests, the latter is responsible, whether the act be done 
negligently, wantonly, or even wilfully. * * * But if the servant, without regard 
to his service, or to accomplish some purpose of his own, acts maliciously or wan- 
tonly, the master is not liable.” 

See, also, Muller v. Hillenbrand, 277 N. Y. 448 N. E. 808, 8 A. L. R. 1455; 
Girvin v. New York Central & H. R. R. Co., 166 N. Y. 289, 59 N. E. 921. 

In the case of Wallace v. John A. Casey Co., 132 App. Div. 35, 116 N. Y. S. 
394, Miller, J., discusses interesting cases where the rule of respondent superior oc- 
curs, and says (at page 43, 116 N. Y. S. 401): 

“In Keegan v. Western R. Corp., 8 N. Y. 175, 59 Am. Dec. 476, Ruggles, C. J., 
distinguished between an injury to a passenger on a railroad and to a servant of the 
railroad, and said in the former case the negligence of the servant was imputed to 
the master on the ground of public policy.” 

And it is that distinction made in the law that eliminates the railroad cases cited 
by the learned counsel for the plaintiff, such as the case of Stewart v. Brooklyn & 
Crosstown R. Co., 90 N. Y. 588, 43 Am. Rep. 185. For example, a broker in the 
course of business sending a messenger to a banking house could not be held for 
larcency because the messenger, while in the bank, stole some securities; and so, in 
the instant case under discussion, the acts of the collector were so essentially per- 
sonal that I feel it would be straining the law to the breaking point to hold the in- 
surance company liable for his wanton criminal acts. ete 

I am constrained, therefore, to grant the motions for judgments dismissing the 
complaints herein, on the ground that neither complaint states facts sufficient to con- 
stitute a cause of action, with leave to the plaintiff in each case to serve an amended 
complaint upon payment of costs in each case to date. 
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STATE ex rel. MACKEY v. HYDE, Superintendent of Insurance. (No. 26150.) 
(Supreme Court of Missouri, en Banc. Aug. 6, 1926.) 
286 Southwestern Reporter 363 
1. INSURANCE—STATUTE, AUTHORIZING ISSUANCE OF CERTIFI- 

CATE OF AUTHORITY TO ACT AS INSURANCE BROKER, HELD 

POLICE REGULATION, NOT TAX MEASURE; “MAY” (REV. ST. 1919, 

§ 6317.) 

Rev. St. 1919, § 6317, providing that superintendent of insurance “may” issue 
certificate of authority to act as insurance broker on payment of prescribed fee, held 
a police regulation, not a tax measure; “may” not being read as “shall.” 

(For other cases, see Insurance, Dec. Dig. § 12.) 

2. INSURANCE. 

Insurance business, being affected with public interest, is subject to control and 
regulation under police power. 

(For other cases, see Insurance, Dec. Dig. § 3.) 


3. INSURANCE—OBJECT OF INSURANCE CODE IS TO SECURE INDEM- 
NITY CONTRACTED FOR, AND REASONABLE NONDISCRIMINA- 
TORY CHARGES (REV. ST. 1919, §§ 6082-6490.) 

General object of Insurance Code (Rev. St. 1919, §§ 6082-6490) is to make 
certain that citizen secures indemnity for which he contracts, and that rates and 
charges be reasonable and nondiscriminatory. 

(For other cases, see Insurance, Dec. Dig. § 11.) 

4. INSURANCE. 

Rev. St. 1919, § 6317, authorizing superintendent of insurance to license insurance 
brokers, being permissive only, entitles him to exercise reasonable discretion. 

(For other cases, see Insurance, Dec. Dig. § 12.) 


5. INSURANCE—STATUTE HELD NOT INVALIDATED BY FAILURE TO 
PRESCRIBE RULES FOR ISSUANCE OF CERTIFICATES OF AU- 
THORITY TO ACT AS INSURANCE BROKERS (REV. ST. 1919, § 6317.) 
That Rev. St. 1919, § 6317, prescribes no rules for issuance of certificates of 

authority to act as insurance brokers, does not invalidate statute, as vesting unregu- 

lated discretion in superintendent of insurance. 
(For other cases, see Insurance, Dec. Dig. § 4.) 


8. INSURANCE—FAILURE OF APPLICANT FOR INSURANCE BROKER’S 
LICENSE TO ANSWER QUESTIONS CONCERNING HIS INSURANCE 
BUSINESS AUTHORIZES REFUSAL OF LICENSE (REV. ST. 1919, §§ 
6095, 6278, 6317.) 

Failure of applicant for license as insurance broker to answer questions in form 
prepared by insurance department, as to whether insurance business was his principal 
business, what part of his time he would devote to it, and what knowledge he had of 
cee ‘aan reason for refusing license, in view of Rev. St. 1919, §§ 6095, 6278, 


(For other cases, see Insurance, Dec. Dig. § 12.) 


Mandamus by the State of Missouri, on the relation of Frank L: Mackey, against 
Ben C. Hyde, Superintendent of Insurance of Missouri. Alternative writ quashed, 
and proceeding dismissed. 

Frank X. Hiemenz, Jas. T. Blair, and Ed. W. Foristel, all of St. Louis, for 
relator. 


Robert W. Otto, Atty. Gen., and James A. Potter, Sp. Asst. Atty. Gen., for 
respondent. 
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LIFE 


MISSOURI STATE LIFE INS. CO. v. GUESS. (No. 2536.) 
(Circuit Court of Appeals, Fourth Circuit. nee 27, 1927.) 
0 


. 17 Federal Reporter (2d) 4. 

2. INSURANCE—LIFE POLICY HELD NOT SUBJECT TO CANCELLA- 
TION FOR FRAUD BECAUSE OF STATEMENT MADE IN APPLICA- 
TION FOR REINSTATEMENT AFTER LAPSE. 

After a life policy had been in force for eight years, insured made application 
for its cancellation and issuance of a new policy, on the ground that through mis- 
take his age had been overstated in the application, and the change was duly made. 
Subsequently the new policy lapsed for nonpayment of a quarterly premium, and 
the printed application for its reinstatement, which insured signed, contained the 
statement: “Since the date of my application for the said policy I have had no in- 
jury, ailment, or disease; * * * neither have I consulted a physician.” Held, that 
such statement referred to the application for the current policy, or at least was 
ambiguous, and might reasonably have been so understood by insured, and that the 
policy was not subject to cancellation for fraud after his death, because of the fact 
that he had suffered an illness and employed physicians while the first policy was 
in force, but before his application for the second policy. 

(For other cases see Insurance, Dec. Dig. § 365[1].) 


3. INSURANCE—AMBIGUITIES IN POLICY OR ATTACHED PAPERS 
WILL BE CONSTRUED AGAINST INSURER. 
Ambiguities in a policy or papers attached thereto, which are prepared by the 
company, will be resolved against the company. 
McClintic, District Judge, dissenting. 
(For other cases see Insurance, Dec. Dig. § 146[3].) 


Appeal from the District Court of the United States for the Eastern District 
of South Carolina, at Aiken; Ernest F. Cochran, Judge. 

Suit in equity by the Missouri State Life Insurance Company against Louise 
Guess. Decree for defendant, and complainant appeals. Affirmed. 

James M. Hull, Jr., of Augusta, Ga. (Hull, Barrett & Willingham, of Augusta, 
Ga., and Middleton & Middleton, of Charleston, S. C., on the brief), for appellant. 

E. H. Callaway, of Augusta, Ga., and P. F. Henderson, of Aiken, S. C., (Calla- 
way & Howard, of Augusta, Ga., and Hendersons & Salley, of Aiken, S. C., on 
the brief), for appellee. 

Before Rose and Parker, Circuit Judges, and McClintic, District Judge. 

ParKER, Circuit Judge. This was a suit to cancel a policy of life insurance on 
the ground of fraud. On February 1, 1915, the company issued its policy No. 
97204 on the life of the insured, providing for the payment, of an annual premium 
of $313.90. In 1923 it was discovered that the age of insured had been erroneously 
stated as 37 years, instead of 35 years, in the application, and thereupon the original 
policy was cancelled, and a new policy, numbered 453246, was issued in lieu thereof. 
In applying for this change of policy, insured, on the 20th day of August, 1923, 
signed a written instrument entitled “Release and Request for Change of Policy,” 
containing, among others, the following provisions : 

“I hereby surrender to the Missouri State Life Insurance Company all my 
right, claim, and interest in policy No. 97204. * * * 

“I hereby request the said Missouri State Life Insurance Company to cancel 
said policy, and to issue in lieu thereof a new policy of insurance on my life on 
the same plan, for the same amount, and bearing the same date as policy No. 97204, 
but at age 35, instead of age 37. * * *” * 

Pursuant to this request, the company, on August 28, 1923, canceled the original 
policy and issued policy No. 453246 as of the same date and in the same amount as 
the original policy, but providing for an annual premium of $300. Attached to 
this policy was a copy of the application for the original policy, and also a copy 
of the paper entitled “Release and Request for Change of Policy” above mentioned. 

The quarterly premium due February 1, 1924, was not paid within the days 
of grace allowed, and the policy lapsed on that account. On July 1, 1924, after re- 
peated solicitations by agents of the company, insured made written application for 
reinstatement of the policy and tendered the overdue premiums, and on August 2d 
it was duly reinstated. This application was on a printed form of the company, 
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and was entitled “Application for Reinstatement of Policy. Policy No. 453,246. 
Premium $300. Due Date of Premium 2—1—24.” It contained the following provi- 
sions : 

_ "I hereby make application for the reinstatement of the above indicated policy, 
issued by the Missouri State Life Insurance Company, which lapsed by reason of 
the non-payment of the premium indicated. 

“I hereby certify that I am now in good health, and that since the date of my 
application for the skid policy I have not changed my occupation and have had 
no injury, ailment, or disease, nor symptoms of such. Neither have I consulted a 
physician, except as noted below, in the space provided for that purpose. 

_“I hereby ratify and confirm all the statements made in the application upon 
which said policy was issued, except such as are modified by warranties herein con- 
tained, and hereby make this application a part of the said contract of insurance. 

“It is further agreed that, if any statements or warranties herein contained shall 
prove to be incomplete or untrue, then the reinstatement of said policy, if granted 
upon this application, shall be ipso facto null and void. * * * ” 

No exceptions were noted, showing ailment or disease or consultation with a 
physician. The evidence showed that in the year 1921, which, it will be noted, was 
subsequent to the original application, but prior to the surrender of policy and re- 
quest for change of 1923, insured suffered from a serious disease, and consulted 
physicians with regard thereto, and received treatment therefor. It is admitted that 
— did not learn of the disease until after the death of insured in May, 
1925. 

“The contention of the company is that the failure of insured, when making 
application for reinstatemeent, to disclose the fact that he had had this disease and 
had been treated therefor, was such a fraud on the company as warranted the 
cancellation of the policy. The contention of defendant is that the date of applica- 
tion for the policy referred to in the application for reinstatement is the date of 
the release and request for change upon which the policy in suit was issued, and 
that, even if this be not the correct interpretation of the application for reinstate- 
ment, there is sufficient ambiguity therein to negative the theory that insured was 
guilty of fraud in failing to disclose illness which occurred prior to the surrender 
of the original policy and the application for the policy in suit. As bearing upon 
this last contention, it was shown that insured, in applying to the company for 
another policy in the year 1923, stated that he had had influenza in the year 1919, 
which fact he did not state in the application for reinstatement; the argument be- 
ing that the omission shows that insured thought the statements in the application 
for reinstatement referred to illness since applying for the reissued policy in 1923, 
and not to illness since the original application of 1915; otherwise, he would not 
have omitted to mention a fact which he did mention in the application for the 
other policy made in 1923. ; 

The learned trial judge denied the relief prayed by complainant, and we think 
that he was correct in so doing. There is no doubt, of course, that representations 
of the sort contained in the application for reinstatement are material to the risk, 
and that, if false to the knowledge of applicant, they avoid the policy and war- 
rant its cancellation. Mutual Life Ins. Co. v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 
676, 60 L. Ed. 1202; Keeton v. Jefferson Standard Life Ins. Co. (C. C. A. 4th) 5 
F. (2d) 183. 

tL 2] But, to warrant cancellation the evidence as to fraud must be “clear, 
unequivocal, and convincing.” 32 C. J. 1269; Maxwell Land Grant Case, 121 U. 
S. 325, 381, 7 S. Ct. 1015, 30 L. Ed. 949; U. S. v. San Jacinto Tin Co., 125 U. S. 
273, 300, 8 S. Ct. 850, 31 L. Ed. 747; U. S. v. Budd, 144 U. S. 154, 161, 12 S. Ct. 
575, 36 L. Ed. 384; Lalone v. U. S., 164 U. S. 255, 257, 17 S. Ct. 74, 41 L. Ed, 425; 
U. S. v. Bell Telephone Co., 167 U. S. 224, 241, 17 S. Ct. 809, 42 L. Ed. 144. And 
we do not think that the evidence in the case at bar meets this test. There is no 
question, of course, but that the representations were made, or that they were false 
to the knowledge of insured, if they were intended to relate to the period since the 
application for the original policy; but it is by no means clear that the representa- 
tions do not refer to the application for the reissued policy in suit, and not to the 
original application, and there is strong reason to believe that they were so under- 


stood by the insured. ; . 
The application for reinstatement contains the policy number and amount of pre- 
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mium of the policy in suit, not that of the original policy. The insured states 
therein, “I hereby make application for the reinstatement of the above-indicated 
policy,” and the certificate complained of is “that since the date of my application 
for the said policy, I have not changed my occupation.” etc. Was insured not justified 
in taking this language literally, and in assuming that reference was had to the 
application for the particular policy which he was seeking to reinstate, and not to 
the application for the policy which he had previously surrendered? As was well 
said by the learned judge below: 


“It is true that counsel, by taking all of the applications and policies and the 
process of reasoning, can reach the conclusion that the company would hardly have 
desired merely information of what had occurred since the substituted policy, and 
intended to require information of what had occurred since the original policy. But 
a layman, unfamiliar with insurance law, or with no insurance experience, would 
hardly have been able to reach that conclusion. The mind of a layman would cer- 
tainly have been focused upon No. 453246 and the date of the application therefor, 
and not upon No. 97204.” 


[3] We agree with the trial judge also in his conclusion that the application for 
reinstatment is ambiguous. A copy of the application for the original policy, No. 
97204, was attached to the policy in suit, No. 453246, as was also a copy of the 
“Release and Request for Change of Policy.” Both were applications, but the lat- 
ter was distinctly the application for the reissued policy. If the company desired 
the language of the application for reinstatement to refer to the application for 
the original policy, this could have been made clear by appropriate use of language 
to that effect. The ambiguity probably arose from using a form prepared for use 
in ordinary cases, where there had been no reissuance of the policy, instead of a 
form suitable to the case; but, however that may be, it is well settled that am- 
biguities in the policy or in the papers attached thereto, which are prepared by 
the company, will be resolved against the company. National Bank v. Insurance 
Co., 95 U. S. 673, 24 L. Ed. 563; Thompson v. Phenix Ins. Co., 136 U. S. 287, 10 
S. Ct. 1019, 34 L. Ed. 408; Mutual Life Ins. Co. v. Hurni Packing Co., 263 U. S. 
167, 44 S Ct 90, 68 L. Ed. 235, 31 A. L. R. 102. And in view of this rule, and of 
the other rule, equally well settled, that forfeitures are not favored, we think that 
the court would clearly not be justified in holding that the representations of the 
application for reinstatement should be held to refer to the original application, 
and that insured was guilty of fraud in making them. That this is not a technical 
holding, but is in accord with the understanding of insured in making the represen- 
tations, is shown by the fact that he made no reference in his application for re- 
instatement to the attack of influenza in 1919. It should be remembered that in 
applying to the same company for another policy in 1923, he stated that he had 
had influenza in 1919. If he had thought that the statement in his application for 
reinstatement had reference to the original application of 1915, it is hardly probable 
that he would have omitted all reference to this illness, of which he himself had 
previously furnished information to the company. 


It is argued that insured was fraudulently attempting to obtain insurance to 
which he was not entitled, not only by this application for reinstatement, but also 
by the application for the policy (which was for $5,000) in 1923. If this be true, 
it is hard to understand why the insured should have allowed the $10,000 policy to 
lapse in 1924, and only have consented to renew it upon the repeated solicitations 
of the company’s agent. But, whatever may have been the status of the 1923 policy 
if it had been attacked within the contestable period, we are not satisfied that any 
fraud was intended in connection with the application for reinstatement; but we 
think, on the contrary, that, in view of the ambiguity in that instrument, insured 
might well have understood that it had reference, not to the application for the 
original policy, but to the instrument by which he surrendered, that policy and made 
appjication for the policy in suit. The evidence relied on to establish fraud is 
not of that clear, unequivocal, or convincing character which justifies a court of 
equity in granting the relief prayed, and we think that the District Judge was 
correct in entering a decree for defendant, and same is accordingly affirmed. 

Affirmed. 

McClintic, District Judge, dissenting. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. HATTEN. (No. 7515.) 
(Circuit Court of Appeals, Eighth Circuit. February 21, 1927.) 
17 Federal Reporter (2d) 889 


1. INSURANCE—UNDER POLICY PROVIDING FOR ADDITIONAL PAY- 
MENT FOR DEATH FROM ACCIDENTAL MEANS, BURDEN HELD 
ON BENEFICIARY TO SHOW THAT INSURED SHOT HIMSELF 
ACCIDENTALLY. : 
Under policy providing for additional payment in case of death from accidental 

means, beneficiary has burden of showing that insured shot himself accidentally, which 

need not be proved by direct evidence, but may be proved by proper inferences 
and presumptions from facts. 
(For other cases see Insurance, Dec. Dig. § 646[8].) 

2. INSURANCE—IT IS PRESUMED THAT DEATH WAS NOT RESULT 
OF SUICIDE. 

Presumption is that death was not result of suicide. 


(For other cases see Insurance, Dec. Dig. § 646[7].) 


3. INSURANCE—UNDER EVIDENCE SHOWING THAT INSURED WAS 
KILLED BY EXTERNAL AND VIOLENT MEANS, IT IS PRESUMP- 
TION THAT DEATH WAS CAUSED BY ACCIDENT. 

Where evidence showed that insured was killed by external and violent means, 
there is a presumption, when it is doubtful as to whether death was due to acci- 
dent or suicide, that it was caused by accident. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) : 

4. INSURANCE—PRESUMPTION AGAINST SUICIDE OF INSURED IS 
REBUTTABLE. 

The presumption, in case involving additional payment under policy for death 
because of accidental means, that death was not result of suicide, is rebuttable, and 
is to be weighed with all other facts and circumstances in evidence. 

(For other cases see Insurance, Dec. Dig. § 646[7].) 

5. INSURANCE—ORDINARILY, WHETHER DECEASED PERSON COM- 
MITTED SUICIDE IS FOR JURY. 

. Whether a deceased person committed suicide is ordinarily a question of fact 

or jury. 

(For other cases see Insurance, Dec. Dig. § 668[12].) 


6. INSURANCE—EVIDENCE ON WHETHER INSURED COMMITTED 
SUICIDE, AS AFFECTING RECOVERY OF ADDITIONAL SUM UN- 
DER POLICY HELD FOR JURY. 

In action for recovery of additional sum under policy, where death resulted 
from accidental means, evidence on question of whether insured committed suicide 
held sufficient to make question of accidental death one for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

In Error to the District Court of the United States for the Southern District 
of Iowa; Martin J. Wade, Judge. 

Action by Mamie C. Hatten against the Mutual Life Insurance Company of New 
York. Judgment for plaintiff, and defendant brings error. Affirmed. 

R. L. Read, of Des Moines, Iowa (J. G. Gamble, of Des Moines, Iowa, on the 
brief), for plaintiff in error. 

W. E. Mitchell, of Council Bluffs, Iowa, and A. V. Thornell, of Sidney, Iowa 
(Thornell, Thornell & Adams, of Sidney, Iowa, and Tinley, Mitchell, Ross & 
Mitchell, of Council Bluffs, Iowa, on the brief), for defendant in error. 

Before Lewis and Kenyon, Circuit Judges, and Trieber, District Judge. 

Kenyon, Circuit Judge. Defendant in error was plaintiff in the trial court, +and 
plaintiff in error was defendant. For convenience the parties will here be designated 
as in that court. Plaintiff was beneficiary in a certain insurance policy issued by 
defendant on the life of Charles M. Hatten, her husband, of Sidney, Iowa. Said 
policy provided for payment of $10,000 to the beneficiary in case of Hatten’s death, 
and $10,000 additional if such death “resulted directly from bodily injury, received 
after the date of issue of this policy, independently and exclusively of all other 
causes, and that such bodily injury was effected solely through external, violent 
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(annual premium $287.50), and accidental means, and that such death occurred 
within 60 days after the date of such bodily injury.” 

Charles M. Hatten was killed January 22, 1923, by a shot from a revolver held 
at the time in his own hand. Defendant has paid $10,000, the face value of the 
policy, and declines to pay the additional $10,000 for which this suit is brought, 
claiming that the death of assured did not result from bodily injuries effected 
solely through external, violent, and accidental means. The case was tried to 
a jury, resulting in a verdict for plaintiff for the $10,000. From judgment entered 
thereon, this writ is prosecuted. 

At the close of the evidence, defendant moved for an instructed verdict on a 
number of grounds which are all embraced in the one general claim that the evidence 
was insufficient to sustain any finding that the death of decedent was brought about 
by accidental means. The one issue therefore before us for determination is: Did 
the court err in denying the motion for an instructed verdict for defendant, and in 
submitting the case to the jury? 

That decedent shot himself, and that his death was the result of such external, 
violent means, is conceded; that he did so accidentally is plaintiff's theory; that he 
did so intentionally is defendant’s theory. It is obvious that this is a question of 
fact. Ordinarily such question is for the jury. Does the record here bring this 
case under any exception to that general rule? 

[1] The legal principles applicable to the situation presented are well established. 

Under the terms of the policy, in order to recover the additional $10,000 as pro- 
vided therein, the burden was on plaintiff to show that decedent shot himself ac- 
cidentally. Travelers’ Insurance Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 
32 L. Ed. 308; United States Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 
774; Brunswick v. Standard Acc. Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 
946; National Masonic Acc. Ass’n of Des Moines y. Shryock (C. C. A.) 73 F. 
1213; Reynolds v. Maryland Casualty Co., 274 Mo. 83, 201 S. W. 1128. This does 
not mean that plaintiff must show the fact by direct evidence. It may be proved 
by proper inferences and presumptions from, the facts. } 

[2] Plaintiff, in carrying this burden of proof, is aided by the well-established 
presumption that death was not the result of suicide. Jones v. Accident Ass’n, 92 
Iowa, 652, 61 N. W. 485; Stephenson v. Bankers’ Life Ass’n, 108 Iowa, 637, 79 
N. W. 459; Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. 
Ed. 308; United States Fidelity & Guaranty Co. v. Blum (C. C. A.) 270 F. 946; 
Brunswick v. Standard Acc. Ins. Co., 278 Mo. 154, 213 S. W. 45, 7 A. L. R. 1213; 
Jenkin v. Pacific Mut. Life Ins. Co. of California, 131 Cal. 121, 63 P. 180. 

In Michalek v. Modern B. of A., 179 Iowa, 33, 41, 161 N. W. 125, 129 (L. R. 
A. 1917E. 1060), the court in referring to this presumption said: “Even where, as. 
in this case, there is direct evidence that the death was caused by a weapon in 
the hands of the deceased himself, the presumption still prevails; because, if noth- 
ing more than that is shown, there is still room for the hypothesis that his act 
in that regard may have been involuntary or accidental.” See, also, Paulsen v. 
Modern Woodmen of America, 21 N. D. 235, 130 N. W. 231. 

[3] Where the evidence shows -that insured was killed by external and vio- 
lent means, there is a presumption also, when the evidence is doubtful as to 
whether the death was due to an accident or to suicide, that: it was caused by 
accident. Travelers’ Ins. Co. v. McConkey, 127 U. S. 661, 8 S. Ct. 1360, 32 L. 
Ed. 308; Travelers’ Ins. Co. of Hartford v. Melick (C. C. A.) 65 F. 178, 27 L. R. 
A. 629; Van Norman v. Modern Brotherhood, 143 Iowa, 536, 121 N. W. 1080; 
Wood v. Woodmen, 166 Iowa, 391, 147 N. W. 888; Green v. New York Life Ins. 
Co., 192 Iowa, 32, 182 N. W. 808; Kornig v. Western Life Indemnity Co., 102: 
Minn. 31, 112 N. W. 1039. 

[4] The presumption against suicide is a rebuttable one, and is to be weighed’ 
with all other facts and circumstances in evidence, Howes v. Iowa State Traveling 
Men’s Ass’n. (D. C.) 241 F. 278, and, of course, cannot prevail where such facts 
and circumstances show a deliberate act of self-destruction. A sane person is pre- 
sumed to intend the natural consequences of his act, and, if the evidence in a 
case shows that a party intentionally killed himself, then, of course, the presump- 
tion against suicide vanishes. If the circumstances, however, are consistent with 
any other reasonable hypothesis, that of suicide is excluded. 

As said by Judge Faris (now an honored federal District Judge) when on the 
Supreme Court of Missouri, in Brunswick v. Standard Acc. Ins. Co., 278 Mo. 154, 
173, 213 S. W. 45, 50: “Obviously, the presumption against suicide cannot continue: 
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to exist in the face of evidence showing suicide, for such a view would be utterly 
subversive of the well-settled doctrine, figuratively but strikingly announced by 
Lamm, J., substantially, to wit, that presumptions are the bats of the law, which 
the light of evidence frightens and causes to fly away.” Neasham v. New York 
Life Ins. Co. (D. C. 244 F. 556; New York Life Ins. Co. v. Bradshaw (C. C. A.) 
2 F. (2d) 457; New York Life Ins. Co. v. Weaver G. 1G. a 8 F. (2d) 680; 
Von Crome vy. Travelers’ Ins. Co. of Hartford, Conn. (C. C. A.) 11 F.(2d) 350 
Bridget Gavin v. Des Moines Life Ins. Co., 149 Iowa, 152, 126 N. W. 906. 

[5] Whether a deceased person committed suicide is ordinarily a — 

of fact for the jury. Supreme Lodge K. of P. v. Beck, 181 U. S. 49, 
Ct. 532, 45 L. Ed. 741; Parrish v. Order of United Commercial Travelers é Cc. 
A.) 232 F. 425; Connell v. Traveling Men’s Ass’n, 139 Iowa, 444, 116 N. W. 820; 
Fidelity & Casualty Co. of New York v. Egbert (C. C. A.) 84 F. 410. There is 
little to be gained by a review of the numerous cases; no two being alike. 

‘Counsel for the defendant in his brief states: “It is of the greatest im- 
portance that it be clearly recognized that, in the last analysis, this case presents 
primarily a question of the weight of evidence.” With this statement we are in 
accord. 

[6] The case is reduced to the question of whether the trial court as a matter 
of law should have held that the evidence was not sufficient to sustain any reason- 
able hypothesis of death by accidental means, and therefore should have directed 
a verdict for defendant. A determination of this question requires some review of 
the evidence. Decedent, Hatten, was 36 years old at the time of death. He was 
employed as manager and bookkeeper in the garage of one Esden in the city of 
Sidney, Iowa. Esden and he had been friends from boyhood. A discrepancy of 
approximately $7,000 developed in the books. Shortly prior to the day he shot 
himself, a new bookkeeper had been employed; Hatten remaining in a different 
capacity than he had formerly occupied. The new bookkeeper took over the books 
the morning of the day Hatten died. Hatten had offered to give Esden a note for 
$3,000 and a surety bond if Esden would continue him in the same position. Esden 
had experienced the same kind of discrepancy in the books of his place of busi- 
ness at Hamburg, a town not far distant from Sidney, and with which business 
Hatten had nothing whatever to do. Early in the morning of the day of Hatten’s 
death, his wife gave birth to a child, apparently strong and healthy. His wife’s 
mother was at the home all day, which home was owned by Hatten subject to 
some incumbrance. Hatten busied himself about the house, remaining away from 
his work all day, helping to make his wife comfortable, and doing odd work 
about the place, but being constantly where he could assist in caring for his wife. 
He was cheerful and apparently happy over the new addition to his family. His 
mother-in-law cooked his supper, of which he ate heartily. He helped in removing the 
dishes from the table. After supper he waited on his wife, smoothed the pillows, 
gave her a drink of water; then evidently went upstairs and laid down for rest 
on the bed in the room where he was afterwards found dead. His mother-in-law, 
Mrs. Holloway, went upstairs to put woolen blankets on the bed and found him 
resting there. He helped her arrange the blankets. She saw no revolver in the 
room. There was nothing unusual about his appearance, except that he had his 
coat off. She told him she was ready to go home, and he said he would be down 
in a few moments to take her home. Shortly after Mrs. Holloway had returned to 
the downstairs, Mrs. Hatten asked her if she had brought down the cold cream. 
Mrs. Holloway then called upstairs to Hatten and told him the cold cream was in 
the bathroom and to bring it down, and he said he would. About 20 minutes 
thereafter Mrs. Holloway went upstairs, calling to Hatten that she was ready to 
go home. No response being heard, she opened the door to his room, and saw 
him lying on the bed, with blood on his face. No shot had been heard by any 
one. She returned immediately downstairs and gave the alarm. The coroner ar- 
rived shortly thereafter. Hatten’s body lay partially on one side at the end of a 
three-quarter size bed which was against the east and north walls. A revolver 
was in his right hand, the first finger being through the trigger guard, the bar- 
rel pointing toward his head. There were in the gun one empty and one un- 
exploded cartridge. The revolver gave conclusive indication of having been recently 
fired. The bullet had entered the edge of the socket of the left eye and had traveled at 
an angle from the left to the right to a point beyond the right ear. Expert doctors 
testified that from the nature of the wound the revolver was at least 12 inches 
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from the point of entrance of the bullet when fired, and one of the experts testified 
the revolver must have been hammer side down when fired. His reasons therefor 
seemed to be accepted by both sides of the controversy. The revolver had been 
owned by Hatten for some years. He kept it in a drawer of the chiffonier in the 
bedroom where Mrs. Hatten was confined. Some question arising as to the 
children finding the revolver, Hatten, according to his wife’s testimony, told her 
“he had found their boy hunting at the chiffonier for the gun and had taken the 
loads out of it.” On the night he was killed, his wife saw him at this chiffonier 
as he was leaving it. She did not know his purpose in being there. The cold 
cream was found after his death on the chiffonier in the room where he was shot. 
There was also an unfinished cigaret burning. The testimony disclosed that the 
cylinder of the revolver spins without the usual ratchet catch. Hatten was a left- 
handed man. He enjoyed hunting, and in hunting shot with his left hand. The 
evidence shows he was a man of cheerful disposition, not subject to melancholia. 
or worry. This resume covers, we think, the important parts of the evidence. 

Defendant insists the record presents positive and direct evidence that death 
was caused, by intentional shooting; that the facts and circumstances rebut any 
— accidental shooting and sustain the hypothesis that he intentionally shot 
himself. 

That there are indications in this case pointing to suicide cannot well be denied, 
viz. his being at the chiffonier, where the gun was ordinarily kept, just before go- 
ing upstairs immediately preceding the shooting, the fact that some one had placed 
some cartridges in the gun, conceding he had unloaded it some time before as he 
had told his wife he had, the position of his body on the bed, his making no effort 
as evidenced by his not putting on his coat, to take his mother-in-law home, his 
not coming downstairs with the cold cream for his wife. Naturally the queries 
spring to the mind: Why did he get the revolver? Why did he have it at that 
particular time? Why did he load it? If not he, who did load it and for what 
purpose? Why did he sit or lie down on the bed with a loaded revolver in his 
hand at a time when his wife expected him downstairs and his mother-in-law was 
waiting to be taken home? Are these circumstances so inconsistent with death 
by accidental means as to take the question from the realm of fact and make it 
one of law for the court? This cannot be determined without viewing the other 
side of the picture. There is generally a motive to be found for suicide. It is op- 
posed to all natural instinct to take one’s own life. ‘“‘All that a man hath will he 
give for his life,” has been the usual rule through all the ages, although there are 
always a few who believe that “to die will be a glorious adventure.” There may 
be a suicidal intent lurking in a broad mind not discernible by close association 
of relatives or friends. Business reverses, domestic difficulties, despondency born 
of discouragement, a ‘wearying of the struggle for existence, brain fag, insanity, 
secret wrongs, fear of exposure, loss of honor, and various other kinds of troubles, 
have all been motives for suicide. It is impossible to understand the workings 
of the human brain or the reasons which impel human beings to take their own 
lives. Frequent, however, as suicide is becoming, it is the exception, and not 
the rule, and there still exists a strong presumption against suicide or suicidal at- 
tent. From this record it is apparent there could be no motive impelling Hatten 
to take his life except possibly some fear of exposure as to defalcation or em- 
bezzlement on his part by an examination of the Esden books. The trial was some 
period of time after his death, and there was no showing at the trial of any 
wrong on the part of Hatten in his management of the Esden business. Certainly 
there was not sufficient motive in this discrepancy in the books for him to take his 
life. It is apparent that he had no intention of committing suicide, at least prior 
to the time he went upstairs to his room. He was cheerful all day. He was 
helping make his wife comfortable, getting her dinner, helping about the house, 
telephoning parties of the advent of the new baby, eating a hearty supper, joking 
with those around him, apparently joyous and happy. If preying on his mind 
there was an intention to commit suicide, it would have been most difficult if not 
impossible to have kept it from his wife. She testified that he was the same as 
he had always been, that he was of a sunny disposition and always congenial, 
and that he was cheerful and jolly that day. It is rather contrary to the nature 
of a man, such as the evidence shows Hatten was, under the circumstances of 
that day, knowing the physical suffering that his wife had been through, to have 
been willing to add to her burdens the shock of his killing himself. Suicide un- 
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der such circumstances would have been a cowardly act, a cruel torture to the one 
bearing his child, not to be expected of a kind-hearted, family- loving man, 
which evidently Hatten was. Of course, it is possible that the suicidal intent came 
upon him after he had gone to his room, but his life, revealed by the record, his 
disposition, his temperament, his affection for his family, his care for his wife in 


her illness, his standing in the community, would strongly tend to negative any 
motive for suicide. 


The harsh facts tending to show suicide, such as the possession and loading of 
the revolver, are met somewhat by incidents disclosed in the record. Hatten was a 
left-handed man, and on hunting trips he shot with his left hand. What would 
have been the natural way for him to have shot himself? Surely not with the right 
hand, and holding the revolver upside down a foot from his head. Nor would it 
seem plausible that a man deliberately intending suicide would, with the gun 12 
inches away, shoot himself in the socket of the eye. These are circumstances tend- 
ing to show accidental rather than intentional shooting. Some of the circumstances, 
such as the cigaret still burning after his death, the evidence that he had gotten 
the cold cream from the bathroom, are trifles—but “trifles light as air” weigh 
heavily on a scale so nearly evenly balanced. 


In Aetna Life Ins. Co. v. Milward, 118 Ky. 716, 82 S. W. 364, 68 L. R. A. 285, 
4 Ann. Cas. 1092, the manner that a righthanded man would naturally follow if 
he intended to fire a fatal shot into his head is interestingly discussed by the court. 

In Cochran v. Mutual Life Insurance Co. of New York (C. C.) 79 F. 46, 48, 
in discussing the peculiar position the party was in at the time of the shooting, 
the court said: “The difficulty of firing such a shot, and the uncertainty of aim 
which it involves, makes it improbable that such a shot was intentional.” 


[7] No one saw the accident. It, will ever remain a mystery, and thr must 
be more or less surmise as to how it happened. He may have thought he had 
unloaded the revolver but by mistake have left two loads in it. He may have been 
examining it and looking into it at the time of the shooting. It appears that the 
rachet was evidently defective. As said in Boynton v. Equitable Life Assurance 

oc., 105 La. 204, 29 So. 491, 52 L. R. A. 688, “The freaks of a gun wheni not 
carefully handled are sometimes wonderful.” If Hatten intended to make a com- 
plete and certain job of the matter, he would have held the gun against his head 
with his left hand and shot himself. That would have been the sure way for him 
to commit suicide. From the circumstances to which we have referred, especially 
the use of his right hand in firing the gun, the distance of the gun from his head, 
the shooting in the eye socket, the lack of motive for self-destruction, and the pre- 
sumption against suicide, we are satisfied there was sufficient to make the question 
of accidental death one for the jury. The rule as to direction of verdicts is well 
established in the federal courts. Where the evidence on a fact matter is of such 
character that reasonable men, in an impartial and fair exercise of their judgment, 
may honestly reach different conclusions, the question is for the jury. Travelers’ 
by: Co. of Hartford ford v. Melick (C. C. Phd 65 F. 178, 27 L. R. A. 629; Fidelity 

& Casualty Co. of New York v. Love (C. C. A.) 111 F. 773; Tabor v. Mutual Life 
Ins. Co. of New York (C. C. A.) 13 F. (2d) 765; Grand Trunk Ry. Co. v. Ives, 
144 U. S. 408, 12 S. Ct. 679, 36 L. Ed. 485. 

A careful study of the evidence convinces that the trial court did not err in 
refusing to instruct a verdict for defendant. 

The judgment is affirmed. 


AMERICAN NAT. INS. CO. v. HALE. (No. 198.) 
(Supreme Court of Arkansas. Feb. 21, 1927.) 
2915 Southwestern Reporter 82 
1. INSURANCE—INSURER IS ESTOPPED FROM ASSERTING BREACH 

OF CONDITIONS INVALIDATING CONTRACT AS TO WHICH IT 

HAD KNOWLEDGE AT TIME OF ISSUANCE OF POLICY. 

Where insurer, at time of issuance of policy, has knowledge of existing facts 
which, if insisted on, would invalidate contract from its inception, such knowledge 
constitutes waiver of conditions in contract inconsistent with facts, and insurer is 
estopped thereafter from asserting breach of such conditions. 


(For other cases see Insurance, Dec Dig. § 389[1].) 
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2. INSURANCE—DEFENSE OF UNSOUND HEALTH IS NOT AVAIL- 
ABLE TO INSURER, IF AGENT IN SCOPE OF EMPLOYMENT 
re KNOWLEDGE THAT INSURED WAS NOT IN SOUND 
If agent of insurer had knowledge that insured was not in sound health at time 

of issuance of policy, which knowledge was obtained in scope of employment, defense 

of unsound health is not available to insurer. 
(For other cases see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—ISSUE OF INSURED’S HEALTH AT TIME OF APPLI- 
CATION AND DELIVERY OF LIFE POLICY HELD CORRECTLY 
SUBMITTED TO JURY. 

Issue in action on life policy as to whether insured was in sound health at date 
of application and delivery of policy held correctly submitted to jury. 

(For other cases see Insurance, Dec. Dig. § 668[7].) 

Smith and Kirby, JJ., dissenting. 

Appeal from Circuit Court, Pulaski County; Richard M. Mann, Judge. 

Action by Laura S. Hale against the American National Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

J. C. Marshall, of Little Rock, for appellant. 

Downie & Schoggen, of Little Rock, for appellee. 

Woop, J. This is an action by Laura S. Hale against the American National 
Insurance Company on two policies, one dated March 24, 1924, for $240, and the 
other dated October 6, 1924, for $94. The insurance company defended the action 
on the ground that the assured was not in sound health at the time the policies 
were issued. It was in evidence, and not denied, that the policies had been issued 
and delivered by the agent who took the application for insurance, and the pre- 
miums had been paid. The appellee testified that, at the time the applications were 
made and the policies delevered, there was nothing the matter with the assured. 
Previously he had had high blood pressure. It was discussed with the agent. 
The insured communicated this fact to the agent at the time of the application, and 
the agent replied that it did not matter—that he had had high blood pressure him- 
self. The assured looked healthy. He was working every day, and his health was 
fine at the time the policies were delivered. The assured had been treated for high 
blood prssure between the time of the issuance of the first policy and the last. 
This fact was communicated to the agent when he took the application for the 
second policy and the agent stated that that did not amount to anything. 

The medical examiner for the insurance company testified that he made a 
careful examination of the physical condition of the insured in November, 1923. At 
that time the assured was suffering from an incurable disease—chronic nephritis 
or Bright’s disease. He reported that fact to the company, and recommended that 
the policy be not issued. The policies sued on were issued without a medical exa- 
mination. The company did not require it. The life insurance under these policies 
was for a small amount and is paid weekly. Other testimony on behalf of the com- 
pany tended to prove that the insured, at the time the policy was issued, was not 
in sound health. 

The application for the policies contained a provision to the effect that the in- 
sured warranted that the answers to the questions in the application were com- 
plete correct, and true to the best of his knowledge and belief, and made these 
answers a part of the contract of insurance. The application further contained a 
provision that none of the officers or agents of the company were authorized to 
make, order, or discharge the insurance contracts or to waive forfeitures. 

_ The court, over the objection of the insurance company, on its own motion 

instructed the jury that, if they found that the deceased was not in sound health 

and that the agents of the defendant had knowledge of such fact, which know- 
ledge they had obtained in the scope of their employment, then the defense of un- 
sound health would not be available, and their verdict should be for the plaintiff; 
but if they found that the insured was rot in sound health, and the agents of the 
company, acting within the scope of their employment, had no knowledge of such 
fact, then the verdict should: be in favor of the defendant. The insurance com- 
pany asked the court to instruct the jury that, if the insured was not in sound 
health on the day the policies were issued, their verdict should be in favor of the 
defendant, even though the jury should find that the agents of the company knew 
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that he was not in sound health when the policy was issued. The company duly 
expected to the ruling of the court in refusing its prayer for instruction and in 
giving instruction as above set forth on its own motion. The jury returned a 
verdict in favor of the plaintiff, and from a judgment rendered in her favor is 
this appeal. 

[1] In the case of National Life Insurance Co. of U. S. A. v. Jackson, 161 
Ark, 597, 256 S. W. 378, there was a provision in the policy to the effect that: 


“No liability is assumed by the company for any accident, illness, or disease 
occurring or contracted prior to the date hereof, or any death arising therefrom.” 


The testimony in that case tended to show that the insured died from tuber- 
culosis. He had been afflicted for several months prior to the date of the issuance 
of the policy, and there was testimony from which the jury might have found that 
the agent of the insurance company had knowledge of the fact that the insured was 
sick at the time he took the application. But there was no testimony tending 
to show that the agent of the insurance company knew that the insured was af- 
fliced with tuberculosis at the time of the issuance of the policy. On the contrary, 
the agent who took the application testified that he did not know that the insured 
had tuberculosis at the time he applied for the policy, or at the time the pulicy 
was delivered to him. He further testified that, if he had known this fact, he 
would not have taken the application and that there was nothing in the physical 
appearance of the insured to indicate that he had tuberculosis. Commenting upon 
the instruction given in that case, in view of the facts disclosed, we condemned the 
instructions, and in doing so stated: 

“It is true that the general rule of law imputing to a principal notice of facts 
learned by his agent in the discharge of his duties applies to insurers; but this 
principle has no application under the terms of the policy sued on. As will be 
seen from our statement of facts, one of the conditions of the policy is that no 
liability is assumed by the company for any accident, illness, or disease occurring 
or contracted prior to the date thereof, or any death arising therefrom.” 

This court correctly condemned the instruction in the case of National Life 
Insurance Co. of U. S. A. v. Jackson, supra, because there was no testimony to 
sustain it, and further correctly held that there was no liability under the con- 
tract of insurance in that suit, because of the particular language of the con- 
tract, and because the undisputed evidence showed that the insured had tuberculosis 
at the time the policy was applied for and was issued, and that he died from that 
disease. But we did not mean to hold in the above case that the provisions in a 
policy such as we now have under review could not be waived. There was nothing 
in the facts of the above case to warrant this court in announcing a doctrine 
contrary to the rule recognized by this court in the above case and many other 
cases and by the authorities generally. That rule is as follows: 

“Where the insurer, at the time of the issuance of a policy of insurance, 
has knowledge of existing facts which, if insisted upon, would invalidate the con- 
tract from its very inception, such knowledge constitutes a waiver of conditions in 
the contract inconsistent with the known facts, and the insurer is estopped there- 
after from asserting the breach of such conditions.” Life & Cas. Ins. Co. v. King, 
137 Tenn. 685, 195 S. W. 585. 


The cases of Carland v. General Accident, Fire & Life Assurance Corp., 122 
Ark. 468, 183 S. W. 965, and American National Insurance Co. v. Otis, 122 Ark. 
219, 183 S. W. 183, L. R. A. 1916E, 875, were both cases where there was no 
waiver or estoppel by acts and conduct of agents of the insurer, and it is expressly 
so stated in the opinions. In the other case of Metropolitan Life Ins. Co. v. Fitz- 
gerald, 137 Ark, 366, 209 S. W. 77, cited in National Life Insurance Co. of U. S. 
A. v. Jackson, supra, the question of waiver and estoppel by conduct on the part of 
the agents of the insurance company was not involved; and these cases were not 
cited in the National Insurance Case v. Jackson, above, on the ‘question of waiver 
and estoppel. Counsel for appellant also.cite the case of Insurance Co. v. Howle, 
62 Ohio St. 204, 56 N. E. 508, Murphy v. Insurance Co., 106 Minn. 112, 118 N. W. 
355, Insurance Co. v. King, supra, Gallant v. Insurance Co., 167 Mass. 79, 44 N. 
E. 1073, and Packard v. Insurance Co., 72 N. H. 1, 54 A. 287, as sustaining their 
contention that the provision of the policy under review as to sound health at the 
time of the issuance of the policy cannot be waived; but these authorities, as we read 
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them, do not sustain this contention. On the contrary, th ogni 
of waiver and estoppel as above set forth. Fo Cony nonce Sie gana le 

The above doctrine of waiver and estoppel quoted from the syllabus of the 
case of Insurance Co. v. King, supra, has been too firmly imbedded in our law and 
is too well grounded in reason and justice to be overruled, modified, or impaired by 
announcing any doctrine to the contrary. Since the language quoted from Insurance 
Co. v. Jackson, supra, can be contrued to have that effect on policies like that under 
consideration, we hereby disapprove the same. In the early case of Insurance Co, 
v. Brodie, 52 Ark. 11, 11 S. W. 1016, 4 L. R. A. 458, this court, speaking through 
Mr. Justice Battle, said: 

_ "The issue of a policy by an insurance company, with a full knowledge or 
notice of all of the facts affecting its validity, is tantamount to an assertion that the 
policy is valid at the time of its delivery, ‘and is a waiver of the known ground of 
invalidity.’ From such conduct, the insured might fairly infer that he was protected.” 

In American National Ins. Co. v. Otis, supra, we said: 

_ “This court has often held that the doctrine of waiver and estoppel applies to 
insurance contracts, and that these principles will be liberally applied, when it is 
necessary to prevent injustice and fraud being perpetrated by insurance companies 
upon their policy holders, when the latter have been misled or imposed upon by 
the agents of such companies.” 

[2, 3] We have held that the general rule, above stated, of waiver and estop- 
pel applies to knowledge acquired by soliciting agents. In Mutual Aid Union v. 
Blacknall, 129 Ark. 450, 455, 196 S. W. 792, 793, we quoted from 14 R. C. L. § 
340, p. 1159, as follows: 

“It is usually held that, in the absence of policy provisions to the contrary, 
knowledge affecting the rights of the insured, which comes to an agent of an in- 
surance company while he is performing the duties of his agency in receiving ap- 
plications for insurance and delivering policies, becomes the knowledge of the com- 
pany.” 

See numerous cases there cited, and also Insurance Co. v. Ridout, 147 Ark. 563, 
228 S. W. 55; Walker v. Ill. Bankers’ Life Ass’n, 140 Ark. 192, 215 S. W. 598; 
Amer. Ins. Co. v. Mordic, 168 Ark, 795, 271 S. W. 460. 

It follows from the doctrine of these cases, that the court did not err in giving 
the instructions on its own motion, and in overruling appellant’s prayer for instruc- 
tion. The issue as to whether or not the insured was in sound health at the date 
of the application and delivery of the policy was correctly submitted to the jury. 
The jury was also correctly instructed to the effect that, if they found that the in- 
sured was not in sound health at the time of the application and delivery of the 
policy and the appellant had knowledge of that fact, the verdict should be in favor 
of the appellee. wi 

We find no error in the rulings of the trial court, and its judgment is there- 
fore affirmed. 

SMITH and KIRBY, JJ., dissent. 


MUTUAL RELIEF ASS’N et al. v. WEATHERLY. (No. 210.) 
(Supreme Court of Arkansas. Feb. 21, 1927.) 
291 Southwestern Reporter 74. 

1. INSURANCE—BENEFIT CERTIFICATES, ENTITLING MEMBERS 
ONLY TO NET AMOUNTS PRODUCED BY GROUP ASSESSMEWTS 
ARE VALID AND BINDING. 

Provisions in mutual benefit certificates, entitling members only to amounts pro- 
duced by assessments on members of their groups or circles, less cost of collection, 
are valid and binding. 

(For other cases see Insurance, Dec. Dig. § 791[1].) 

2. INSURANCE—BENEFIT ASSOCIATION AND ITS SURETIES, TO 
AVOID LIABILITY FOR FULL AMOUNT OF CERTIFICATE, HELD 
BOUND TO PRODUCE RECORDS SHOWING COLLECTION OF LES- 
SER AMOUNT. 

It was duty of mutual benefit association, sued for amount of certificate by 
member of group of sufficient number to permit assessment of such amount after 
deducting cost of collection, and of sureties on its bond, to produce records show- 
ing collection of lesser amount, to avoid liability for full amount of certificate. 


(For other cases see Insurance, Dec. Dig. § 817[4].) 
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4. INSURANCE—WHETHER WHOLE AMOUNT PRODUCED BY AS- 
SESSMENT WAS RECEIVED WITHIN REQUIRED TIME HELD IM- 
MATERIAL, WHERE CERTIFICATE SUED ON PROVIDED FOR 
PAYMENT OF SUCH AMOUNT. 

Under benefit certificate, limiting association’s liability to amount produced by 
one assessment on members of beneficiary’s circle, less cost of collecting it, it is 
immaterial whether amount came in before or after 30 days allowed for payment, 
notwithstanding evidence that money received thereafter was put in reserve fund to 
be paid out in cases where no assessment was made. 

(For other cases see Insurance, Dec. Dig. § 791[1].) 


Appeal from Circuit Court, Logan County; Jas. Cochran, Judge. 

Action by Mrs. Minnie Weatherly against the Mutual Relief Association and 
others. Judgment for plaintiff, and defendants appeal. Affirmed. 

John P. Roberts, of Ft. Smith, and Carmichael & Hendricks, of Little Rock, 
for appellants. 

Evans & Evans, of Booneville, for appellee. 

Menarry, J. The appellant is a mutual benefit association, organized in 1913, 
and issues policies or benefit certificates to its members, and they are divided into 
groups or circles. The appellees were members and certificate holders and the cer- 
tificates entitled them to $500 each, but the promise to pay $500 was upon the condi- 
tion that prompt and due payments be made by the certificate holders of all assessments 
made under the rulings of the company. 

There is no controversy as to the certificate holders, parties to this suit, having 
paid their dues, and there is no controversy about liability. The appellant contends, 
however, that it is only liable in one case for approximately $208, and in the other 
something like $285, and contends that the policy or certificate entitles the member 
to collect $500 only in the event that one assessment on the members of the circle 
or group in which said member may be. placed less the cost of collecting said 
assessment equals the $500. The contention is that the company is liable for the 
assessment collected in that particular group or circle, and, if that amounts to $500 
after deducting the cost of collecting the assessments, then the beneficiary will be 
paid $500. If it amounts to less than $500, then the beneficiary under the certificate 
is entitled to the amount collected, less the cost of collecting. 


[1] This court has several times held that provisions like this in the policy or 
certificate are valid and binding, and in a case not long since the court said: 

“The by-laws provide that the maxirhum amount of the benefit is to be the sum 
of one thousand dollars and that the value of a benefit certificate shall be ‘contingent 
on the full and prompt payment of all assessments by the members of the class to 
which the applicant belongs, and in no event shall said certificate have a greater 
intrinsic value than the amount paid in by the whole membership of said class on the 
last assessment, after deducting the actual cost of collecting said assessments. * * * ’ 
The undisputed testimony is that the amount of the last assessment preceding the 
death of Tate was $475, and this is the limit of the amount recoverable on this 
certificate.” Fayetteville Mutual Benefit Ass’n v. Tate, 164 Ark. 317, 261 S. W. 634. 

Again, this court has said in deciding a case, similar to this. 


“We are of the opinion, however, that the judgment is excessive, and that, 
according to the undisputed evidence, appellee is only entitled to recover $124.40, ‘the 
amount paid in by the whole membership of said group on the last assessment pre- 
ceding the death of the insured.” Home Mutual Benefit Ass’n v. Rowland, 155 
Ark. 450, 244 S. W. 719, 28 A. L. R. 86. 

[2] Under the decisions of this court the company in this case would have been 
liable to the beneficiaries under these certificates for the amounts collected from 
the assessments less the cost of collection. The only person, however, who could 
show what had been collected on this assessment was the company itself, or its 
officers. It is contended that in one group there were only 499 members, if that 
many, and that the assessment therefore could not have produced as much as $500. 
Appellant’s counsel, however, apparently overlooked the fact that the minimum assess- 
ment was $1 and the maximum assessment $1.40. 

It is conceivable that the assessment might have exceeded $500 after deducting 
the cost of the collection, and the bookkeeper testifid that in this particular group 
they had at least 499, unless some of them had lapsed, and that the record the 
witness testified from did not show any lapses. She also testified that the smallest 
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assessment was $1, and from that graduated up 2 cents a month, and that this was 
true also of the other group. She testified also that the records show the total 
amount received from the assessment made on the death of Mr. Weatherly was 
$218.41, that the cost of collecting was $10, leaving a balance of $208.41, and this 
is the amount the company admits it owes under this particular certificate, and, 
under the other certificate, the assessment amounted to $303.91. The assessment was 
evidently properly made; at any rate, there is no contention that this was not done, 
and the assessments were collected, and it appeared that the $208 and $285, approxi- 
mately, were the amounts received within 30 days after the assessment was made, 
and that sometimes there would be quite a little money come in from the. as- 
sessment after the 30 days expired. There is no attempt to show how much 
came in from thoe assessment after the 30 days had expired. Neither the 
secretary nor the officers of the company testified, and, when the court directed 
them to bring in their daily records, the witness stated they could not go through 
all that; they would have to go through each book; and the daily: records 
were never brought in. The officers of the company had in their possession 
the records that would have shown the exact amount of the collections from each 
assessment. No one else was in possession of these facts, and, if the company did 
not want to be held liable for the $500, it was its duty to produce the evidence, and 
thereby show the exact amount each beneficiary was entitled to. 

This court has said: 

“As to the burden of proving the amount realized, or which could have been 
realized, by an assessment levied according to the terms of the contract sued on, 
the authorities are not agreed. We are of the opinion that, where the party suing on 
such contract is entitled te recover, the society or association which agrees to make 
the assessment upon its members, and to pay the amount realized, not exceeding a 
certain amount, to the beneficiaries named in the contract, is ‘prima facie bound to 
pay the maximum amount of its liability, as specified in the contract, and the burden 
is on the society to prove that a less amount would have been realized by an assegs- 
ment’ It would be difficult, if not impossible, for the beneficiaries in such contracts, 
or their representatives, to show the number of the assessable members of the society, 
and the amount that could be realized by an assessment upon them. These are 
facts within the peculiar knowledge of the society.” Masons’ Fraternal Accident 
Ass'n v. Riley, 65 Ark, 261, 45 S. W. 684. ‘ ‘ 

[3] In the case at bar the bookkeeper alone was called to testify. The daily 
records, and in fact all the records that would have thrown light upon the question, 
were in tha possession of the association, and not only was the burden of proof on 
them to show the amount realized on the assessment, but the duty is always upon a 
party having in his possession evidence or documents that will prove or disprove 
his claim to produce the documents, or, if he can and does not produce them, the 
presumption is that they would not be favorable to his contention. “And so it has 
become a well-established rule that where evidence which would properly be part 
of a case is within the control of the party whose interest it would naturally be to 
produce it, and, without satisfactory explanation, he fails to do so—the jury may 
draw an inference that it would be unfavorable to him.” 10 R.C. L. 884. 

[4] The association had in its possession not only the records that would show 
the assessment made and collected after the death of the assured, but also had the 
records in its possession that would show the amount of the last assessment prior 
to the death of the assured. In this case it is unimportant to determine whether the 
beneficiary should receive the amount of the last assessment prior to the death of 
ped ag rine: —— amount — from the assessment made subsequent to his 
taal — e a oes not know the amount of either, and as the burden 
waa na cal — ™ ater sr to show the amount realized from the assessment, 
ifcate. “While no : e beneficiary is entitled to recover the sum, named in the cer- 

icate. 1¢ testimony showed that $500 was not realized from the assessment 
within 30 days, it does not show how much money came in after the 30 days. 
Witness says that the money that came in after the end of the month is put in a 
reserve fund, to be paid out in cases where no assessment is made, but the benefit 
‘certificate provided for the payment of $500, provided that the liability of th 
tion shall in no event exceed the amount produced by one assess e : h y iain 
of the circle in which said member may be placed, less the can a a members 
assessment. That means the whole amount produced by one spliehinah eke — 
cost of collection, and it would be immaterial whether it came in before or after 30 
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days and, since there is no proof by the association showing the amount produced by 
the assessment, it ts liable for the $500, the amount named in the certificate. _ 

[5] We think in this case the same principle, with reference to producing evi- 
dence, applies to the sureties on the bond. They could have produced evidence showing 
the amount of the assessment and the amount of the liability, but did not do so. 
No claim for attorney’s fees or damages was made in the court below, and, for that 
reason none will be allowed here. The evidence is ample to support the finding ot 
the court, and the judgment is affirmed. 


UNITED ORDER OF GOOD SAMARITANS v. THOMPSON. No. 179.) 
(Supreme Court of Arkansas. Feb. 14, 1927.) 
270 Southwestern Reporter 965. 

1. INSURANCE—BENEFICIARY UNDER FRATERNAL CERTIFICATE 
COULD NOT RECOVER, INSURED HAVING DIED WHILE SUS- 
PENDED FOR DEFAULT IN DUES. 

Beneficiary of fraternal certificate could not recover thereon, insured having died 
during period of suspension caused by default in dues payment, though having paid 
dues before death, and benefit certificate being governed by constitution and by-laws 
of main organization providing for such suspension period, not of local lodge. 

(For other cases, see Insurance, Dec. Dig. § 750.) 

2. INSURANCE——CONSTITUTION AND BY-LAWS ARE PART OF FRA- 
TERNAL CONTRACT OF INSURANCE. 

Constitution and by-laws of fraternal order become part of contract insuring its 
members. 

(For other cases, see Insurance, Dec. Dig. § 718.) 7 


Appeal from Circuit Court, Woodruff County; E. D. Robertson, Judge. 

Action by Sena Thompson against the United Order of Good Samaritans. From 
a judgment for plaintiff, defendant appeals. Reversed and dismissed. 

Sena Thompson sued the United Order of Good Samaritans to recover the sum 
of $300, alleged to be due her on a benefit certificate. The suit was defended on the 
ground that the policy was not in force at the time that the insured died. 

On the Ist day of January, 1922, the United Order of Good Samaritans, a fra- 
ternal insurance company incorporated under the laws of the state of Arkansas, issued 
to Henry Thompson a benefit certificate. The certificate reads in part as follows: 

“This is to certify that Henry Thompson, of Cotton Plant, is a member of Shady 
Grove Colony, No. 226, subordinate to the Supreme Colony, Arkansas Jurisdiction. 

“In consideration of the issuance of this certificate and of an agreement to be 
governed by the constitution and by-laws of the Supreme Colony and to pay the local 
colony the requisite amounts to maintain membership in the society, the Supreme 
Colony, unon the satisfactory proof of the death of the above member, promises to 
pay to Sena Thompson, who bears the relationship of wife, the sum of three hundred 
dollars or the sum of its value in accordance with the general law.” 

The benefit certificate also contains a clause as follows: 

“The constitution, by-laws, medical certificate and all laws that may be hereafter 
adopted by the Supreme Colony shall be read together as a part of this contract.” 

The plaintiff also introduced in evidence by-laws of the subordinate lodge of 
which the insured was a member. Section 3 reads as follows: 

“Any brother or sister neglecting to pay all arrears to the funds of the colony for 
two months shall be automatically suspended, and during such suspension he (she) 
shall forfeit all claims on the order and should he (she) desire to return, he (she) 
shall pay all indebtedness and contributions that may have been assessed on each 
member in the interval between his (her) suspension and time of return, and shall 
stand over one month before he (she) shall be entitled to any benefits.” 

According to the testimony of Ethel Peaden, she was financial secretary of the 
local lodge at the time the transaction in question took place. It was the custom of 
the local lodge to collect dues at the meeting held on the first Tuesday night in each 
month. Henry Thompson was not present in September, 1924, and did not pay his 
dues that night. He was present at the meeting on October 7. 1924, and, at that time, 
paid his dues for September and October. The dues were 90 cents per month, and 
he also paid a.tax or penalty of 50 cents. This made a total payment of $2.30. It 
was the duty of the local lodge to send the dues to the secretary of the Supreme Colony 
by the 10th of each month. The secretary of the local lodge sent them to the secre- 
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tary of the Supreme Colony in time for them to have been received by the 10th 
instant. Henry Thompson died on October 16, 1924. 

The constitution and by-laws of the Supreme Colony was introduced in evidence 
by the defendant. Section 6 is as follows: 

“When the dues exceed one month’s dues, taxes and fines included, the insured 
shall be automatically suspended, and in case of sickness or death neither supreme, 
grand nor subordinate colonies shall be liable for any sum under the contract. Should 
the dues be paid neither the insured nor the beneficiaries shall be entitled to any 
benefits if sickness or death occurs before the expiration of thirty (30) days; also, 
the subsequent payment of such arrears shall not entitle the insured, or beneficiary, to 
any benefits for sickness or death occurring during the period of such suspension. 
The instrrd will not be permitted to pay up while sick.” 


According to the secretary of the Supreme Colony, the dues sent in by the local 
lodge in payment of the arrears of Henry Thompson had not been received by the 
10th of October, 1924. After the death of Henry Thompson, the amount of $2.30, 
paid by him to the secretary of the local lodge on October 7, 1924, was tendered to 
his widow, and she refused to accept the same. 

From the verdict and judgment against it, the defendant has duly prosecuted an 
appeal to this court. 

Ross Mathis, of Cotton Plant, for appellant. 

W. T. Trice, of Cotton Plant, and Ed Trice, of Lake Village, for appellee. 


Hart, C. J. (after stating the facts as above). [1] Counsel for the defendant 
relies for a reversal of the judgment on the ground that, under the by-laws of the 
Supreme Colony, the benefit certificate sued on had lapsed at the time of the death 
of Henry Thompson, and that there was no liability under the terms of the benefit 
certificate. In this contention, we think counsel is correct. On the 9th day of August, 
1924, the Supreme Colony adopted the rules and by-laws of which section 6, copied 
in our statement of facts, is a part. The benefit certificate sued on was issued by the 
Supreme Colony and had lapsed for the non-payment of the assessment for the month 
of September, 1924. It is true that the insured paid the assessment for September 
on October 7, 1924, and at the same time paid his assessment for the month of 
October. It will be noted, however, that under the provisions of section 6, when a 
member is in arrears for one month’s dues, he is automatically suspended. Under the 
provisions of that section, the member was entitled to pay up his arrears on the 7th 
day of October, 1924, and the record shows that he did so. The section further 
provides that should the dues be paid neither the insured nor the beneficiaries shall 
be entitled to any benefits if sickness or death occurs before the expiration of 30 
days thereafter, and also, the subsequent payment of such arrears shall not entitle 
the insured, or beneficiary, to any benefits for sickness or death occurring during 
the period of such suspension. The record shows that the plaintiff died on October 
16, 1924, which was within the 30-day period. 


[2] It is a settled rule of this court that the ‘constitution and by-laws of a fra- 
ternal order become a part of the contract insuring its members, and this is espe- 
cially so where the certificate, as in the case at bar, provides that the constitution 
and by-laws of the order shall be a part of the contract of insurance. W. O. W. v. 
Hall, 104 Ark. 538, 148 S. W. 526. 41 L. R. A. (N. S.) 517, Supreme Royal Circle v. 
Morrison, 105 Ark. 140, 150 S. W. 561, and Mutual Aid Union vy. Lovitt, 170 Ark. 
745, 281 S. W. 354. 

The benefit certificate in the case at bar especially provides that it is to be gov- 
erned by the constitution and by-laws of the Supreme Colony. Again, it provides 
that the constitution and by-laws of the Supreme Colony shall be read together as a 
part of the contract. It is plain when this is done that the contract of insurance 
was not in force when the insured died. He had been automatically suspended for 
nonpayment of dues, and the 30 days during which, under the by-laws, he was not 
entitled to any benefit for sickness or death, had not expired when he died. 


Counsel for the plaintiff, however, seeks to avoid the force of section 6 by in- 
voking the provisions of section 3, which is also copied in our statement of facts. 
The record shows that section 3 was adopted as a by-law of the local lodge. As such 
it could only govern the rules under which persons were entitled to membership in 
that lodge. The benefit certificate especially provides that the constitution and by- 
laws of the Supreme Colony shall be a part of the contract of insurance. As we have 
already seen, when the contract of insurance or the benefit certificate and the con- 
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stitution and by-laws of the Supreme Colony are read together, the insured was sus- 
pended at the time of his death and was not entitled to any benefit for sickness or 
death at that time. Besides, there is nothing in the benefit cerificate which makes 
the rules and by-laws of a subordinate lodge part of the contract of insurance. 

The result of our views is that the circuit court should have directed a ver- 
dict for the defendant and erred in not doing so. Therefore the judgment will be 
reversed, and, inasmuch as the plaintiff’s case has been fully developed, her cause of 
action will be dismissed here. 


MUTUAL BEN. LIFE INS. CO. v. CLARK et av. Civ. 3192.) 
(District Court of Appeal, Third District, California. March 1, 1927.) 
254 Pacific Reporter 306. : 

2. INSURANCE—INSURED’S INTENTION IN ASSIGNING POLICY 
SHOULD BE GIVEN EFFECT, IF IT DOES NOT CONTRAVENE PUB- 
LIC POLICY OR STATUTE. 

It is the duty of court to ascertain intention of insured in assigning policy, and 
give that intention effect, provided it does not contravene public policy or any statute. 
(For other cases, see Insurance, Dec. Dig. § 213.) 


°7. INSURANCE—ATTEMPTED ASSIGNMENT OF LIFE POLICY HELD 

NOT TO WORK CHANGE OF BENEFICIARY. 

Attempted assignment by insured of life insurance policy held not to have worked 
a change of beneficiary, where policy requirements as to assignments were not com- 
plied with. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


8 INSURANCE—CONTRACT FOR INSURANCE IS CHOSE IN ACTION, 
AND SUBJECT TO TRANSFER OR ASSIGNMENT. 
Contract made by insured with instrance company for benefit of insured is a 
chose in action, and capable of being transferred or assigned. 
(For other cases, see Insurance, Dec. Dig. § 199.) 


9. INSURANCE—BENEFICIARY OF LIFE POLICY IS NOT PARTY TO 
CONTRACT, AND INTEREST, WHERE RIGHT TO CHANGE BENE- 
FICIARY IS RESERVED, IS MERE EXPECTANCY OF UNCOMPLETED 
GIFT. 

Beneficiary of life insurance policy is not a party to the contract, and is not 
owner thereof, and, where policy reserves right in insured to change beneficiary, in- 
terest of designated beneficiary prior to insured’s death is that of mere expectancy 
of uncompleted gift, subject to revocation. 

(For other cases, see Insurance, Dec. Dig. § 586.) 


10. INSURANCE—INSURED MUST FOLLOW PROVISIONS OF POLICY 
IN MAKING CHANGE OF BENEFICIARY. 

Insured has no absolute right to change beneficiary under policy requiring change 
to be made in certain manner, and, in order to make change of beneficiary, provisions 
of policy in that regard must be followed out. 

(For other cases, see Insurance, Dec. Dig. § 587.) 

Appeal from Superior Court, Alameda County; J. J. Trabucco, Judge. 

Action in interpleader by the Mutual Benefit Life Insurance Company against 
Jennie E. Clark, as executrix of the will of William Carter Clark, also known as 
William C. Clark, deceased, and Eva Powell. Judgment for defendant first named, 
and defendant last named appealed. Affirmed. 

W. A. Dow, of San Francisco, for appellant. 

Fitzgerald, Abbott & Beardsley, of Oakland, for respondent. 

Preston, Justice pro tem. The plaintiff, Mutual Benefit Life Insurance Com- 
pany, a corporation, brought this action in interpleader to compel the defendants to 
litigate between themselves their respective claims to the proceeds of a life insurance 
policy upon the life of William C. Clark, deceased. 

The case was tried by the court sitting without a jury, and the court decided that 
the proceeds of said policy belonged to the estate of William C. Clark, and that Eva 
Powell had no interest therein. From the judgment following this decision Eva 
Powell prosecutes this appeal. 

The material facts are briefly these: William C. Clark was for many years a 
prominent attorney in Oakland, Cal. He was never married, and resided with his un- 
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married sister, Jennie E. Clark, who is now the executrix of his will, the principal 
beneficiary thereunder, and the respondent in this action. The appellant, Eva Powell, 
was a single woman, and she and William C. Clark had been friends for a great 
number of years, having been intimately associated in Sunday school, church, and 
other religious work, but she was not related to him in any way. There is also a 
suggestion in the record of a courtship attempted to be carried on by Mr. Clark and 
discouraged by Miss Powell, but no proposal of marriage or engagement is shown by 
the record. Mr. Clark lived at all times in Oakland, Cal., and Miss Powell for- 
merly lived in Oakland, or Berkeley, Cal., but for about four years after the date of 
the assignment here in question, and up to the time of the death of Mr. Clark, Eva 
Powell lived in New York and Chicago. 

On the 22d of March, 1904, the plaintiff herein, Mutual Benefit Life Insurance 
Company, issued a policy of insurance upon the life ‘of said William C. Clark in the 
sum of , $5,000, “payable to William C. Clark, his executors, administrators and 
assigns.” 

On December 10, 1917, William C. Clark signed in duplicate in the San Francisco 
office of the insurance company, upon a printed form furnished him by the company, 
an assignment of the policy to Miss Eva Powell, the appellant herein. Both copies 
were sent to the home office of the company in Newark, N. J. The duplicate was 
retained by the company at the home office, and the original was indorsed as follows: 
“Received by the Mutual Benefit Life Insurance Company, Newark, New Jersey, Dec. 
17, 1917. I. Wm. Johnson, Secretary,” and returned to the San Francisco office, and 
by that office mailed to William C. Clark at Oakland, and the letter of transmittal 
from the San Francisco office to Mr. Clark stated that the assignment should be 
attached to the policy for future reference. 

William C. Clark died in the city of Oakland on the 20th of September, 1922, 
leaving a last will and testament, in which he appointed his sister, Jennie E. Clark, 
executrix thereof, and also made Jennie E. Clark the principal beneficiary thereunder. 

This life insurance policy and the original assignment remained in the possession 
of Mr. Clark until his death, and was found after his death by his sister, Jennie E 
Clark, in a safe deposit box in an Oakland bank, and to this policy was attached by 
a wire clip the assignment above mentioned. ‘There was also found in this safe 
deposit box a letter written by William C. Clark and addressed to his sister, Jennie E. 
Clark, in which he stated that he had assigned the policy to Miss Eva Powell, and 
that, if she did not want to keep it, she could indorse it back to Jennie E. Clark. 
This Ittter was destroyed bzy Jennie E. Clark,.and the exact language could not be 
proven. 

The policy was never seen by the appellant; neither did she ever see or hear of the 
assignment during the lifetime of the insured. No mention of the policy, or the pro- 
ceeds thereof, was made by William C. Clark in his will. Neither did his executrix, 
Jennie E. Clark, make any mention of this policy, or the proceeds, in the adminis- 
tration of his estate. There was no consideration of any kind for the assignment, 
which is the entire basis of appellant’s claim. 

Under these facts appellant contends that William C. Clark made her a complete 
and valid gift inter vivos of the proceeds of said life insurance policy. 

The law has rightly said that a donor must do certain essential things to make a 
complete and valid gift. Let us, therefore, see what these requirements are, and see 
if they have been complied with in the case at bar. 

[1-3] The burden of proof in this case is upon the appellant. It is the policy of 
the law to receive with caution a claim to a gift asserted for the first time after the 
death of the alleged donor. Therefore it was incumbent upon the appellant to prove 
every element necessary to establish a completed gift by clear and convincing evi- 
dence, and this degree of proof is required, whether it be a gift inter vivos or causa 
mortis. Sullivan v. Shea, 32 Cal. App. 369, 162 P. 925; 28 Cor. Jur. 670; Freese v. 
Odd Fellows’ Savings Bank, 136 Cal. 662, 69 P. 493; Denigan v. Hibernia Savings & 
Loan Society, 127 Cal. 137, 59 P. 389; Humble v. Gal, 168 Cal. 516, 143 P. 778. The 
rule is also well established that it is the duty of the court to ascertain the intention 
of the insured and give that intention effect, provided it does not contravene public 
policy or any statute. Waring v. Wilcox, 8-Cal. App. 317, 96 P. 910; Bogart v. 
Thompson, 24 Misc. Rep. 581, 53 N. Y. S. 623; Union Mutual Life Insurance Co. v. 
Broderick et al., 196 Cal. 497, 238 P. 1034. It is also a settled rule that, in deter- 
mining the validity of a gift, the intent with which the delivery is made is always 
an important and essention element to be considered. Unless the donor intends to divest 
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himself completely of control and dominion over the property given the gift is 
incomplete and ineffectual, and what the intention was is a question of fact to be 
determined by the trial court upon the facts and circumstances in the case. Estate of 
Hall, 154 Cal. 527, 98 P. 269; Union Mutual Life Insurance Co. v. Broderick, supra. 

Section 1146 of the Civil Code defines a gift as a transfer of personal property, 
made voluntarily, and without consideration. Section 1147 of the same Code provides 
that a verbal gift is not valid unless the means of obtaining possession and control of 
the thing are given; nor, if it is capable of delivery, unless there is an actual or 
symbolical delivery of the thing to the donee. Section 1148 of the same Code pro- 
vides that a gift, other than a gift in view.of death, cannot be revoked by the giver. 

The delivery must be absolute, and this is true whether a gift be inter vivos or causa 
mortis; that is to say, the donor must not only part with the possession of the prop- 
erty intended as a gift, but must relinquish to the donee all dominion and control 
over it. 14 Am. & Eng. Ency. of Law, 1019; Knight v. Tripp, 121 Cal. 674, 54 P. 
267; Beebe v. Coffin, 153 Cal. 174, 94 P. 766; Noble v. Garden, 146 Cal. 225, 79 P. 883, 
2 Ann. Cas. 1001; Collins v. Maude, 144 Cal. 289, 77 P. 945; Pullen v. Placer County 
Bank, 138 Cal. 169, 66 P. 740, 71 P. 83, 94 Am. St. Rep. 19. 

[4] It is not contended by the appellant that the alleged gift in question was 
made by William C. Clark in contemplation of impending death. Therefore the ques- 
tion of a gift causa mortis is not here involved, but only a gift inter vivos. This 
admission on the part of the appellant does not, ‘however, change or alter the neces- 
sary requirements to render a gift complete. There can be no gift without an inten- 
tion to give, and a delivery, either actual or constructive, of the thing given. Knight 
v. Tripp, supra. There must be both a purpose to give and the execution of this pur- 
pose. The purpose must be expressed, either orally or in writing, and it must be 
executed by the actual delivery to the donee of the thing given, or of the means of 
getting possession and enjoyment thereof. It is the fact of delivery that converts 
the unexecuted and revocable purpose into an executed and complete gift. Collins v. 
Maude, supra. 

[5] The only distinction between a gift causa mortis and a gift inter vivos is 
that the former, being in its nature testamentary, is subject to the donor’s revocation 
while he lives. The essential of delivery and the immediate surrender of all dominion 
and control over the subject of the gift is absolutely necessary in the one class of 
gifts as in the other. Falling short of such unconditional delivery, a gift is incom- 
plete. If, however, the transfer of such dominion and control is postponed until the 
death of the donor, or to some other future date, it becomes thereby no more than an 
unexecuted and unenforceable promise to make a future gift. Hibberd v. Smith, 67 
Cal. 547, P. 473, 8 P. 46, 56 Am. Rep. 726; Daniel v. Smith, 64 Cal. 346, 30 P. 575; 
Zeller v. Jordan, 105 Cal. 143, 38 P. 640; Hart v. Ketchum, 121 Cal. 426, 53 P. 931; 
Pullen v. Placer County Bank, supra; Beebe v. Coffin, supra; Basket v. Hassell, 107 
U. S. 602, 2 S. Ct. 415, 27 L. Ed. 500; Collins v. Maude, supra; Adams vy. Merced 
Stone Co., 176 Cal. 415, 178 P. 498, 3 A. L. R. 928. 

In the case of Pullenv. Placer County Bank, above cited, it was said: 

“A gift vests the donee with the absolute property in the thing given, and it is no 
longer subject to the control of the donor. If, on the other hand, the thing given 
remains under the control of the donor, or * * * is subject to his revocation, his gift 
is not complete.” 

The assignment in question is, in part, as follows: 

“For value received, I do hereby assign, transfer and set over unto Eva Powell, 
whose post office address is 2703 Dwight Way, Berkeley, California, the above named 
policy of insurance, and all sum or sums of money, interest, benefit and advantage 
whatsoever, now due or hereafter to arise, or to be had or made by virtue thereof; to 
have and to hold unto the said Eva Powell in case she survives me, otherwise this 
assignment to be void. I hereby reserve the right to cancel this assiggment without 
notice to or consent of the assignee.’ 

[6] Therefore, conceding, but not deciding, that the sending to the home office of 
both copies of the assignment was a sufficient delivery, nevertheless, measured by 
the foregoing indisputable standards, the conclusion seems irresistible that the 
attempted gift from William C. Clark to appellant Eva Powell fell short of com- 
pletion. It was the intention of the insured, manifested by the assignment, that it was 
to be effective only in the event that appellant should survive the insured, and then 
only in the event the insured did not exercise the reserved right of revocation. The 
assignment was not absolute or irrevocable in any respect; it was, at most, an attempted 





Life] Mutual Benefit Life Ins. Co. v. Clark 979 


testamentary disposition of the proceeds of a life insurance policy; and, not being 
executed with the formalities required by law, is of no binding force, and appellant can 
predicate no action thereon. 

[7] There is no merit in the contention of appellant that the assignment worked 
only a change of the beneficiary.. The policy in question gave to the insured the right 
to make an assignment and also the right to change the beneficiary. In order to 
change the beneficiary, it was incumbent upon William C. Clark to do something es- 
sentially different from what he did, for the policy provides: 

“The insured will be entitled at any time while this policy is in force and not 
assigned, upon return of the policy to Newark with the insured’s written request for 
the appropriate indorsement of the policy by the company, to have the beneficiary 
changed.” 

Thus it will be seen that the policy itself provides that, in order to have the bene- 
ficiary changed, it was necessary first that no assignment be made; that the policy be 
returned to the home office; that the insured, in writing, request that the beneficiary be 
changed; and that the appropriate indorsement be made upon the policy showing the 
change of beneficiary. 

[8] When a person places insurance upon his own life, he is the owner of the 
policy, and, when the policy is made payable to the insured, or to his estate, as is the 
case with the policy under consideration, it is undoubtedly a contract made by the 
insured with the insurance company for the benefit of the insured, and, as such, is a 
chose in action, and is capable of being transferred or assigned. If the insured 
assigns such a policy, he thereby ceases to be a party to the contract of insurance, 
and his assignee becomes the owner, and takes the place of the insured in the con- 
tract of insurance. 

[9] Where the policy of insurance names a third person as beneficiary, the policy 
is then. a contract made for the benefit of a third person, and the third person is 
called the “beneficiary.” The beneficiary is not a party to the contract, and is not 
the owner thereof, and, where a policy of insurance reserves to the insured the right 
to change the beneficiary, the interest of a designated beneficiary, prior to the death of 
the insured, is that of a mere expectancy of an incompleted gift, subject to revocation 
at the will of the insured. Waring v. Wilcox, supra; Hoeft v. Supreme Lodge, etc., 
113 Cal. 91, 45 P. 185, 33 L. R. A. 174; N. Y. Life Insurance Co. v. Daley, 25 Cal. 
App. 376, 143 P. 1033; Supreme Council, etc., v. Gehrenbeck, 124 Cal. 43, 56 P. 640; 
N. Y. Life Insurance Co. v. Dunn, 46 Cal. App. 203, 188 P. 1028; McEwen v. N. Y. 
Life Insurance Co., 23 Cal. App. 694, 139 P. 242; N. Y. Life Insurance Co. v. Bank 
¢ ~~ Cal. App. 602, 214 P. 61; Hopkins v. N. W. Life Assurance Co. (C. C. A.) 

Therefore there is a vast difference between the assignee of the insured and a 
mere beneficiary in a life insurance policy. The rights of the owner of a policy and 
those of a beneficiary are essentially different. An examination of the policy here in 
question clearly shows this to be true. The policy provides that the owner shall have 
the following rights: (a) To surrender the policy for its cash or surrender value; 
(b) to surrender the policy for a paid-up policy; (c) to have the policy automatically 
extended from the date of default of premiums; (d) to borrow upon the policy up 
to the full surrender value; (e) to have the beneficiary changed; (f) to control the 
method of payment to the beneficiary; (g) to receive all dividends earned or to use 
them to apply on the premiums or to purchase additional insurance; (h) to change the 
policy into an endowment policy. 

None of these rights is given to the beneficiary. They are matters with which 
the beneficiary, for whose benefit the policy may be written, has: nothing to do, but all 
these rights go to the assignee of the policy, because the assignee becomes the owner 
of the policy and takes the place of the insured therein. 

[10] As we have already stated, the policy provided how the beneficiary may be 
changed, and these requirements of the policy were not waived in this case, for the 
plaintiff alleged in its complaint in interpleader “that the beneficiary of said policy has 
never been changed.” William C. Clark had no absolute right to change the beneficiary, 
but was only given such right by the policy itself, and, in order to change the bene- 
f.ciary, he would have to carry out the provisions of the policy in that regard, which 
he did not do. McLaughlin v. McLaughlin, 104 Cal. 171, 37 P. 865, 43 Am. St. Rep. 
83; Yore v. Booth, 110 Cal. 238, 42 P. 808, 52 Am. St. Rep. 81; Barboza v. Conselho, 
43 Cal. App. 775, 185 P. 1028. 

Moreover, the pleadings were drawn and the case was tried upon the theory that 
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there was an assignment and not a change of the beneficiary. In the appellant’s answer 
she alleged that she was the owner of the proceeds of the policy by virtue of an 
assignment, and her proof of death of William C. Clark was made upon the ground 
that she was an assignee of the proceeds of the policy. Therefore an incomplete 
assignment could not be used to effect a change of beneficiary, and did not comply 
with the terms of the policy as to change of beneficiary. 

We conclude, therefore, that under circumstances thus shown, the findings of the 
court against the completeness of the attemptd gift may not be disturbed, and that 
the judgment should be, and it is hereby, affirmed. 

We concur: Finch, P. J.; Plummer, J 


FIRST NAT. BANK OF CARTERSVILLE v. STATE MUT. 
LIFE INS. CO., et at. 
(No. 5256.) 
(Supreme Court of Georgia. Feb. 17, 1927.) 
137 Southeastern Reporter 53 
(Syllabus by the. Court.) 
Se eit te Gee ce ae IN MUTUAL LIFE INSURANCE COM- 
PANY DID NOT ACQUIRE VESTED UNCONDITIONAL INTEREST 
IN CORPORATION, THOUGH HE ACQUIRED INTERESTS DETER- 
MINABLE ON FAILURE TO PAY PREMIUMS; NOTARY IS NOT 
DISQUALIFIED BY PECUNIARY INTEREST FROM ATTESTING 
DEED TO MUTUAL INSURANCE COMPANY IN WHICH HE WAS 
asa (CIV. CODE 1910, §§ 3306-3308, 3257, 3260, 3262; ACTS 
Under the charter and by-laws of a mutual life insurance corporation, duly char- 
tered on the legal reserve basis, without capital stock, and a policy of life insurance 
issued by it, now under consideration, the policyholder "did not acquire a vested uncon- 
ditional legal interest in the corporation or its business or an unconditional equitable 
interest in the assets of the company, though he did acquire a legal interest 
in the business and an equitable interest in the assets, both interests being de- 
terminable upon failure to pay the stipulated premiums upon his policy. The policy- 
holder, being also a public officer authorized to attest mortgages and deeds to secure 
debt, was not, on account of pecuniary interest and his relation to the company, dis- 
qualified to attest a deed purporting to convey land as security for a loan which the 
insurance company was the grantee. 
(For other cases see Insurance, Dec. Dig. § 55.) 


Error from Superior Court, Floyd County; F. A. Irwin, Judge. 

Action by the First National Bank of Cartersville against the State Mutual Life 
Insurance Company and others. Judgment was rendered for defendants at an inter- 
locutory hearing, and plaintiff brings error. Affirmed. 

The State Mutual Life Insurance Company was chartered as a mutual insurance 
enn on the legal reserve basis, without capital stock. The charter provided 
that— 

“All policyholders shall be members of this association, but the control and 
regulation of the business and of{ said fund and the distribution of dividends shall be 
vested in your petitioners and their successors during the life of the company; but 
should the company at any time cease to do business or be dissolved for any reason, 
then the fund which had been accumulated in the mortuary and reserve departments 
for the payment of losses shall be divided out proportionately amongst those who 
at the time may be holders of policies in this association.” 

In 1915 the company was placed under the control) of the insurance commissioner 
of the state, and thereafter its business was conducted by the commissioner. At the 
time the commissioner took charge W. C. Henson was the holder of a $5,000 insurance 
policy issued upon his life by said company in 1908, which was payable upon proofs 
of death to the wife of the insured) or to a substituted beneficiary as provided in the 
policy. The policy by its terms was incontestable after it had been in force one 
year. It contained a provision: 

“Provided all premiums have been duly paid, a dividend will be declared at the 
end of the first policy year, and at the end of each year thereafter during the continu- 
ance of this policy. Dividends may be received by the insured in accordance with 
any one of the following: [Then follow a number of options as to the form in 
which the insured might receive his dividends :]” 
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Attached to the policy were certain guaranteed, dividend coupons for $33.80 each, 
one of which was redeemable annually, and which the company should accept in part 
payment of annual premiums. On July 28, 1920, H. S. McGowan executed to the 
State Mutual Life Insurance Company a deed purporting to convey described land 
as security for a loan, and containing a power of sale. The deed was attested by 
W. C. Henson, notary public, and one other subscribing witness, and was recorded in 
the county where the land was located, July 30, 1920. At the time he attested the deed 
W. C. Henson still held the aforementioned life insurance policy, and he continued 
to hold it until 1922, On June 12, 1922, the First National Bank of- Cartersville 
obtained a general common-law money judgment against McGowan, and execution 
was duly issued and entered upon the execution docket. On August 29, 1925, the 
First National Bank of Cartersville instituted an equitable action against the State 
Mutual Life Insurance Company and the insurance commissioner of Georgia, seeking 
to enjoin exercise of the power of sale contained in the security deed, and to estab- 
lish superiority of plaintiff's judgment over the security deed, and to subject. the land 
to payment of the plaintiff’s debt. The alleged grounds of relief were that— 

“W. C. Henson was not qualified to attest said security deed as the notary public 
or official attesting witness thereon, because of the facts hereinbefore alleged; and by 
reason of the interest of the said W. C. Henson in said insurance company, and in 
the transaction between the said McGowan and said insurance company, and the 
interest of the said Henson in the profits arising from said transaction, said deed 
was not properly attested so as to admit it legally to record.” 

The defendants filed a demurrer and an answer. At an interlocutory hearing 

. the judge refused a temporary injunction, and the plaintiff excepted. 

Neel & Neel and Paul F. Akin, all of Cartersville, for plaintiff in error. 

Maddox, Matthews & Owens, of Rome, for defendants in error. 

ATKINSON, J. In this case the rivalry is between a security deed executed under 
the provisions of the Civil Code 1910, § 3306 et seq., by McGowan, purporting to 
convey described land located in Bartow county to the State Mutual Life Insurance 
Company as security for a loan made by that company to McGowan, actually recorded 
in the clerk’s office of the superior court of Bartow county, and a lien of a subse- 
quent common-law judgment obtained by the First National Bank of Cartersville 
against McGowan, obtained in the city court of Cartersville, upon which execution 
was duly issued and entered upon the general execution docket of the county. The 
First National Bank of Cartersville insists that its lien is superior to the rights of 
the insurance company as holder of the security deed, because the security deed, 
although senior to the judgment, was recorded on insufficient proof for record, in 
that the official witness attesting the signature of the grantor was a policyholder 
in the grantee corporation, which was a mutual life insurance company without capi- 
tal stock, doing business upon a legal reserve basis, and the said official witness, being 
a member of the insurance company in virtue of holding the policy of insurance, was 
so pecuniarily interested in the transaction and in the business and property of the 
insurance company as disqualified him from attesting the security deed, and there- 
fore that the record of the security deed on such attestation was void, and the 
land described in the security deed was subject to the plaintiff’s junior judgment. 
The effect of the security deed was to convey the legal title of the property to the 
grantee, thus leaving no leviable interest in the land in the grantor. Civil Code 1910, 
§ 3306. It was provided, however, by the act approved September 30, 1885 (Acts 
1884-85, p. 124): 

“All deeds to realty * * * given as security for debt, shall be recorded 
within thirty days from their date. Every such deed shall be recorded in the county 
where the land conveyed lies; * * * Such deeds * * * not recorded within the time 
required remain valid against the persons executing them, but are postponed to all 
liens created or obtained, or purchases made prior to the actual record of the deed.” 

The foregoing provisions of the act are now substantially embodied in the Civil 
Code 1910, § 3307. By the same act it was provided: 

“In order to admit such deeds * * * to record, they shall be attested or proved 
in the manner now prescribed by law for. mortgages.” Civil Code 1910, § 3308. 

This law was amended by the act approved August| 17, 1918 (Acts 1918, p. 209) 
in a manner not material to be here stated. 

It is provided that, in order to admit a mortgage to record, “it must be executed 
in the presence of, and attested by, or proved before, a notary public or justice of any 
cour‘ in this State, or a clerk of the superior court (and in case of real property by 
one other witness.)” Civil Code 1910, § 3257. It is also provided: 
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“Mortgages not recorded within the time required remain valid as against the 
mortgagor, but are postponed to all other liens created or obtained, or purchases 
made prior to the actual record of the mortgage. It, however, the younger lien is 
created by contract, and the party receiving it has notice of the prior unrecorded 
mortgage, or the purchaser has the like notice, then the lien of the older mortgage 
shall be held good against them.” Section 3260. 

It is also provided: 

“A mortgage recorded in an improper office, or without due attestation or probate, 
or so defectively recorded as not to give notice to a prudent inquirer, shall not be 
held notice to subsequent bona fide purchasers or younger liens. A mere formal mis- 
take in the record shall not vitiate it.” Section 3262. 

Construing all of the foregoing statutes together, and especially construing sec- 
tion 3262 with section 3307, a defective record of a security deed will be equivalent 
to no record, and, in the language of the section 3307, it will “remain valid against 
the persons executing” it, but will be “postponed to all liens created or obtained, or 
purchases made, prior to” a legal record of the security| deed. The statute is not, the 
same as the provisions of the Registry Act of 1889 (Acts 1889, p. 106) ; and the case 
differs from Donovan v. Simmons, 96 Ga. 340, 22 S. E. 966, holding that the act of 
1889 did not create a new competition between deeds of bargain and sale and the 
liens of judgments. So this leads to the question as to whether the notary, in the 
circumstances of this case as set out in the statement of facts, was disqualified on 
account of interest to attest the security deed as the official witness relied on to 
authorize admission of the deed to record. 

In Southern Iron & Equipment Co. v. Voyles, 138 Ga. 258 “ S. E. 248, 41 
L. R. A. [N. S.] 375, Ann. Cas. 1913D, 369), iti was held: 

“A notary public is disqualified from attesting a deed or bill of sale, so as to 
entitle it to record, if he is pecuniarily or beneficially interested in the transaction.” 

Having announced this principle in the first division, the principle was thus 
applied in the second division: 

“A stockholder of a corporation bears such financial relation to it that he is 
disqualified, on account of interest, from attesting as a notary a deed or bill of sale 
to which the corporation is a party.” 

The foregoing application of the rule was adverted to approvingly, but not ex- 
tended, in Peagler v. Davis, 143 Ga. 11 (3), 84 S. E. 59, Ann. Cas. 1917A, 232, 
holding that a stockholder in a banking corporation was qualified to attest as a 
nonofficial witness a mortgage to the corporation. It was said, in the opinion: 

“It appeared from the evidence that the nonofficial witness was a stockholder of 
the mortgagee corporation; and it is insisted that he is incompetent on that account 
to be an attesting witness. This court held, in Southern Iron & Equipment Co. v. 
Voyles [supra], that a stockholder of a corporation bears such financial relation to 
it that he is disqualified from attesting, as a notary, a mortgage to which the cor- 
poration is a party. The rule was said to be founded on a sound public policy, 
which forbade an official from taking an acknowledgment of an instrument in which 
he had a beneficial interest, though he may not in strict law be a party to it. The 
statute permits recordation of a mortgage only on the attestation or acknowledgment 
of certain officials, or upon the affidavit! of a nonofficial witness. All officials author- 
ized by law to attest a mortgage so as to entitle it to registration act under their 
oath of office, and a wise public policy requires that such officials should be disin- 
terested and entirely impartial as between the parties. Impartiality of conduct is best 
secured by denying an interested official the power to act where he is, or may be, 
pecuniarily benefited by the transaction. It does not follow, however, that a stock- 
holder, though incompetent to take an acknowledgment of the corporation’s deed, is 
likewise in competent as an attesting witness.” 

See, also, Exchange National Bank of Fitzgerald v. Pearsons-Taft Co., 159 Ga. 
168, 125 S. E. 377. 

In Harvard v. Davis, 145 Ga. 580, 89 S. E. 740, this court refused to extend the 
foregoing rule so far as to render disqualified, as an official witness to a security 
deed, a notary public who was also an attorney at law and member of a firm who 
would receive a fee for negotiating a loan. In the opinion it was said: 

“It appeared that the firm of which the attorney was a member received, as 
compensation for negotiating the loan, $300, of which the attorney received one- 
half. It was contended that this gave the attorney such a pecuniary interest as, 
under the ruling in Southern Iron & Equipment Co. v. Voyles [supra], would dis- 
qualify him from acting as the official attesting witness to the security deed, and 
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that the record of the deed based on such attestation was void. In the case cited 
the question was whether a stockholder in a corporation, who was also an officer 
authorized to attest deeds, was disqualified, by reason of his relation to the corpora- 
tion, to officially attest a bill of sale executed by another person to the corporation. 
On the basis that a person could not attest a deed to himself, and that whatever 
would affect the property and business of the corporation would also affect the 
stockholder, it was held, independently of statute, and as a matter of public policy, 
that the stockholder was so interested as to disqualify him from acting as an official 
attesting witness. But the facts of that case were different from those now under 
consideration. In the instant case the attorney was not interested either as grantee 
or as grantor in the deed. The witness did not have an interest in the property, but 
was merely to participate in fees to be paid his firm as compensation for services in 
negotiating the loan; and the case falls within the principle of Austin v. Southern 
Home B. & L. Asso., 122 Ga. 439(6),! 448 (50 S. E. 382); Jones v. Howard, 99 Ga. 
451 (4), 457 (27 S. E. 765, 59 Am. St. Rep. 231); Sloss v. Southern Mutual B. & 
L. Asso., 97 Ga. 401, 23 S. E. 849. In the Austin, Case it was held: ‘One who is an 
agent and attorney at law of a lender of money, who represents such lender in 
negotiations for a particular loan, and who is also a notary public, may in the latter 
capacity lawfully attest a security deed given to secure the loan negotiated by him.’” 

In Citizens’ Trust Co. v. Butler, 152 Ga. 80(1), 108 S. E. 468, it was held that: 

“In this state a secretary of a banking corporation who 1s not a stockholder 
therein, or otherwise beneficially or pecuniarily interested in the transaction, is not 
disqualified from attesting, as an official witness, a deed of conveyance, in which the 
corporation is the grantee; there being no express statute forbidding such officer 
to act.” 

In Farmers Warehouse Co. v. First National Bank, 152 Ga. 262, 109 S. E. 900, 
it was held that a person who was secretary and treasurer and general manager of a 
corporation, and also a notary public, was not incompetent to attest as an official wit- 
ness a bill of sale to the corporation. 

So it is not every possible pecuniary gain or relation that would disqualify an 
officer to attest a paper as an official witness. The ruilng im Southern Iron & Equip- 
ment Co. v. Voyles, supra, had reference to a stockholder in an ordinary commercial 
or industrial corporation in which the interest of the stockholder, whether the legal 
interest in the enterprise or the equitable interest im its assets, was absolute, and 
unconditionally vested. That differs from the interest of the policyholder in the 
State Mutual Life Insurance Company as involved in this case, where the member- 
ship of the policyholder and the validity of the contractual obligations to the insured 
are conditioned upon the continued payment of annual premiums. Among the con- 
tractual obligations are certain “guaranteed dividend coupons” redeemable annually, 
which are less than the annual premiums; but these are upon condition that the 
annual premiums be paid. So also are the contractual obligations whereby a policy- 
holder may participate in any fund which has been accumulated in the mortuary and 
reserve departments for payment of losses, should the corporation at any time cease 
to do business or be dissolved; but these are conditional upon the policy being in 
force at the time of the corporation’s ceasing to do business, or being dissolved. The 
statutes of this state do not declare that a holder of a policy of insurance in a 
company of this character, who is also a public officer, shall be disqualified to offi- 
cially attest a deed to which the insurance company is a party, nor is there any 
sound public policy which requires such disqualification. There are usually so many 
persons who are policyholders in an insurance company, qualified to be public officers, 
and so many officers’ and agents in different departments of the business of the 
company, and results would be so far-reaching, that it would be a dangerous policy 
to disqualify all holders of insurance contracts with the company, who might also 
be public officers, from officially attesting a contract to which the company was a 
party. It happens in the instant case that certain of the officers of the insurance 
company saw and examined the loan deed after it was officially attested by the 
policyholder, and before the transaction was concluded, from which fact it might 
be inferred that the company had notice that the instrument was attested by an 
officer holding a policy in the company; but that would not affect the question of 
public policy. The rule announced and applied in Southern Iron & Equipment Co. 
v. Voyles, supra, should not be extended to this case. 

Judgment affirmed. 

All the Justices concur. 
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MODERN WOODMEN OF AMERICA v. WILLIAMS. (No. 17240.) 
(Court of Appeals of Georgia, Division No. 2. Feb. 10, 1927.) 
137 Southeastern Reporter 100. 


4. INSURANCE—UNDER, POLICY PROVIDING FOR PAYMENT OF SUM 
WITHOUT INTEREST, BENEFICIARY MAY RECOVER INTEREST 
ON ACCRUAL OF LIABILITY TO BENEFICIARY AFTER DEATH OF 
INSURED. 

Benefit certificate providing for payment of sum certain to beneficiary without in- 
terest, limits beneficiary’s right to recover interest on fund up to time of death of 
insured, and accrual of liability to beneficiary, but does not limit his right to recover 
legal interest on face of policy from date of accrued liability to him. 


(For other cases, see Insurance, Dec. Dig. § 799.) 


Error from Superior Court, Jeff Davis County; J. P. Highsmith, Judge. 

Action by R! B. Williams against the Modern Woodmen of America. Judgment 
for plaintiff, and defendant brings error. Affirmed. ; 

Robt. G. Plunkttt, of Macon, for plaintiff in error. 

Gordon Knox and J. C. Bennett, both of Hazlehurst, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. 1. This being a suit upon a death benefit certificate in a fraternal 
beneficiary society, instituted by the beneficiary named in the certificate, and the sole 
defense being that the insured member at the time of his death was not in good 
standing, by reason of failure to make the required monthly payments within the 
time prescribed in the certificate, and that therefore there was no liability under the 
policy, and the evidence presenting an issue of fact as to whether such payments had 


been made within the prescribed periods, the verdict for the plaintiff was authorized 
by the evidence. 


[1] 2. There being evidence to the effect that the beneficiary named in the 
certificate did, on the day of the death of the member and after the member’s death, 
remit to the authorized local agent of the defendant an amount of money in, payment 
of dues under the policy, a charge by the court, with reference to this transaction, 
to the effect that “the money sent * * * would not be effective for any purpose and 
need not enter into the consideration of the jury,” and that such payment or an 
attempt to make such payment “would not have been effective and would not have 
the effect of reinstating the policy if the policy had lapsed by reason of nonpayment 
of dues prior to that time,’ must necessarily be construed as instructing the jury 
only that such payment would not be effective for the purpose of reinstating the 
policy. Such a charge could not be construed as eliminating from the jury any 
consideration of the fact of payment thus made by the plaintiff as being evidentiary 
of an admission on the part of the plaintiff that the dues required of the insured 
member had not been paid, and that the member, at the time of his death, was not 
in good standing. It was calculated to impress the jury only with the fact, stated 
in the charge, that such payment could not have the effect of reinstating the policy. 
The charge therefore was not prejudicial to the defendant. 

[2, 3] 3. Irrespectivt of which party to the controversy may carry the burden 
of proof, and irrespective of the fact that the party who does not carry such burden 
is not required to establish his defensive matter by a preponderance of evidence in 
order to prevail, it is nevertheless a legal truism that the party to the case, who 
does in fact establisk his contentions by a preponderance of evidence, is entitled to 
prevail. A charge, therefore, to the effect that the jury should find in favor of 
that party in whose favor the preponderance of evidence lies, states a correct prin- 
ciple of law, and is not error upon the ground that the court should have charged in 
addition that, if there was no preponderance of the evidence, but that, if the evidence 
was evenly divided as to weight, the defendant should prevail. 


[4] 4. A provision in such a beneficiary certificate that the beneficiary named 
therein shall, in case of the member’s death while in good standing, be entitled to 
participate in the benefit fund of the society to the amount of, $3,000, “without inter- 
est,” limits the right of the beneficiary to recover interest upon the moneys in the 
benefit fund up to the time of the death of the member and the accrual of liability 
to the beneficiary under the policy, and does not limit the right of the beneficiary to 


recover legal interest upon the face value of the policy from the date of the accrual 
of liability to the beneficiary. 
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5. The court fairly submitted all the issues presented, and none of the special 
grounds of the motion for a new trial shows error. 

6. The verdict finding for the plaintiff in the amount representing the benefit 
accruing under the policy and 7 per cent. interest thereon from the date of the 
establishment of proof of death under the terms of the policy was authorized. 

Judgment affirmed. 

Jenkins, P. J., and Bell, J., concur. 


ALLEN v. ALLEN. (No. 17614.) 
(Supreme Court of Illinois. Feb. 16, 1927.) 
155 Northeastern Reporter 767. 
INSURANCE—PROVISION IN SEPARATION AGREEMENT THAT HUS- 

BAND SHOULD KEEP UP INSURANCE POLICIES DID NOT AS- 

SIGN POLICIES OR MONEY DUE UNDER THEM AT MATURITY. 

Where separation agreement provided that husband should pay wife $12.50 a 
week for support of wife and child and in full satisfaction of any claim for alimony, 
and that husband should keep up insurance policies for benefit of wife and daughter, 
there was no assignment of insurance policies so as to entitle the wife to receive the 
cash surrender value of the policies when they matured. 

(For other cases, see Insurance, Dec. Dig. § 214.) 

Error to First Branch Appellate Court, First District, on Appeal from Superior 
Court, Cook County; Oscar Hebel, Judge. 

Interpleader suit by the New York Life Insurance Company against Attie M. 
Allen and Arthur A. Allen. Decree for Attie M. Allen was reversed by the Ap- 
pellate Court, and cause .remanded with directions to enter decree for Arthur A. 
Allen, and Attie M. Allen brings certiorari. Affirmed. 

Robert E. Hogan, of Chicago,. for plaintiff in error. 

Frederic L. Goff, of Chicago, for defendant in error. 

Tuompson, J. Arthur A. Allen, defendant in error, and Attie M. Allen, plain- 
tiff in error, are husband and wife, living apart under a separation agreement dated 
January 15, 1909, which provides that the wife is to have the custody of Marion 
Campbell Allen, their only child, and that the husband is to pay the wife $12.50 a 
week for the support of the wife and child and in full satisfaction of any claim 
for alimony. This litigation arises out of the following provision of the agreement: 

“Said Arthur A. Allen shall also keep up and not permit to lapse or be canceled 
for nonpayment of dues or premiums, all of the life insurance and accident insurance 
policies now in force and carried by him upon his life for the benefit of his said wife 
or daughter, or both, and the beneficiaries named in said policies shall not be changed.” 

At the time of the execution of the agreement there were in effect five policies 
issued by the New York Life Insurance Company on the life of Allen; plaintiff in 
error being named beneficiary in one of these policies, and the estate of defendant 
in error being the beneficiary in the other four policies. By the terms of each 
the company agreed to pay $1,000 to the beneficiary upon the death of the insured 
if such death occurred within 20 years, but if the insured were living at the ex- 
piration of 20 years’he should then have the option to discontinue the policy and re- 
ceive the cash value, which was $1,347.58 on each policy. The policies matured in 
September, 1922, and both Arthur A. and Attie M. Allen filed with the insurance 
company claims for the $6,737.90 due. December 15, 1922, the company filed in 
the superior court of Cook county a bill of interpleader, and there was a decree that 
the parties to this writ of error interplead. Defendant in error filed his pleading, 
in which he admitted the truth of all the allegations in the bill and alleged that the 
policies were delivered to him, and that he now has, and during all of the period of 
their existence has had, possession of them; that he has paid all premiums thereon; 
and that he has never assigned any interest therein to any person. He claims’the 
sole and exclusive right to the money due thereon and denies that plaintiff in error 
has any claim against the same. Plaintiff in error held her pleading, in which she 
set up the separation agreement between herself and her husband and claimed that 
by it there was assigned to her the insurance policies, and that she was entitled to the 
amount due thereon. There was a hearing before the court, and a decree entered 
ordering the sum deposited with the clerk by the insurance company paid over to 
plaintiff in error. On appeal the Appellate Court reversed this decree, and remanded 
the cause, with directions to enter a decree directing the money to be paid to de- 
fendant in error. The cause is here on certiorari. 
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The only issue presented by the pleadings in this case is whether there has been 
an assignment of the fund due under the insurance policies. The policies remained 
in the possession of the insured throughout their existence and there is no claim 
that they were to be deposited as a pledge to insure the weekly payments, to be made 
by defendant in error. We are unable to place a construction upon the language used 
in the paragraph of the agreement quoted above which would give it the effect of 
an assignment of the insurance policies or the money due under them at maturity. 
There was received in evidence a letter from defendant in error to his daughter 
in which he explained the character of the policies held by him, but there is 
nothing in the letter which indicates an intent to assign the policies or to add any- 
thing to the agreement already executed. The agreement specifically provides that 
the sum of $12.50, a week, which defendant in error agreed to pay, was to be in 
full satisfaction of all claims against him, which indicates that it was not the in- 
tention of the parties at the time the agreement was, made that plaintiff in error was 
to receive the cash surrender value of the policies when they matured. The validity 
and justice of this agreement are not presented by the pleadings in this case. The 
only question before us is whether there was an assignment of the insurance policies, 
and that question has been correctly decided by the Appellate Court. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


BALDWIN v. SUPREME TRIBE OF BEN HUR. (No. 37925.) 
(Supreme Court of Iowa. March 8, 1927.) 
212 Northwestern Reporter 562. 

1. INSURANCE—FRATERNAL ASSOCIATION. MAY NOT PLEAD OR 
PROVE FALSITY OF APPLICATION OR REPRESENTATION WHICH 
Saas). ATTACHED TO BENEFICIARY CERTIFICATE (CODE 1897, 
§ 1826). 

Under Code 1897, § 1826, fraternal company may not plead or prove falsity of 
application or representations which are not attached to beneficiary certificate, not- 
withstanding by-laws require construction of contract according to laws of Indiana, 
as section 1826 is procedural only, and relates to matter of remedy. 

(For other cases, see Insurance, Dec. Dig. §§ 726, 818[1].) 

2. INSURANCE—LAW FORBIDDING FRATERNAL ASSOCIATION FROM 
PROVING FALSITY OF APPLICATION NOT ATTACHED TO CER- 
TIFICATE HELD APPLICABLE TO STATEMENTS KNOWINGLY 
FALSE (CODE 1897, § 1826). 

Code 1897, § 1826, forbidding fraternal association from pleading or proving 
falsity of application or representations not attached to beneficiary certificate, ap- 
plies to statements that knowingly false as well as to statements innocently or 
mistakenly made. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 


3. INSURANCE—FALSE STATEMENTS IN APPLICATION NOT AT- 
TACHED TO BENEFICIARY CERTIFICATE ARE NOT AVAILABLE 
UNDER CROSS-PETITION FOR CANCELLATION OF CERTIFICATE. 
Where application for membership in fraternal association was not attached to 

beneficiary certificate, false statements in application are not available under cross- 

petition for cancellation of certificate. 


(For other cases, see Insurance, Dec. Dig. § 818[1].) 


Appeal from District Court, Black Hawk County; E. B. Stiles, Judge. 

Action by the beneficiary named in a beneficial certificate of membership issued 
by the defendant to recover the amount therein agreed to be paid on the death of the 
member. A demurrer to the answer was sustained. The defendant elected to stand 
on the ruling, and judgment for the plaintiff was entered. The defendant appeals. 
Affirmed. 

W. A. Cook and Mears & Lovejoy, all of Waterloo, for appellant. 

Wenner & Mosier, of Waterloo, for appellee. 

VERMILION, J. The appellant is a fraternal beneficial association organized and 
existing under the laws of Indiana. The appellee was the husband of Ruth A. Bald- 
win, deceased, and is the beneficiary named in a certificate of beneficial membership 
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issued by the appellant to her in her lifetime. In such certificate the appellant agreed 
to pay to the beneficiary named therein the sum of $1,000 from its benefit fund, in 
the event of the death of Ruth A. Baldwin. The action is to recover on this contract. 

The certificate expressly made the articles of incorporation and the by-laws of 
the association, the application for membership, and the medical examination signed 
by the applicant a part of the contract. No copy of the application was attached to, 
or indorsed on, the certificate. 

The answer admits the issuance of the certificate of membership, the death of 
the member in good standing, and the making of proper proofs of death. It sets 
up the application and medical examiner’s certificate signed by Ruth A. Baldwin, 
and pleads that the by-laws of the association provide that all its contracts shall 
be considered as made in Indiana, and shall be construed under the laws of that 
state; that the laws of Indiana contain no provisions requiring the application or 
medical examiner’s certificate to be attached to the certificate of membership in order 
for the association to rely upon fraud, false statements, or warranties contained in 
the application or medical examiner’s certificate. The answer avers that Ruth A. 
Baldwin, in the application and medical examiner’s certificate, made certain untrue, 
false, and fraudulent answers in relation to her state of health upon which the 
association relied in issuing the certificate of membership. In a separate division of 
the answer, and by way of cross-petition, the prior allegations in respect to false and 
fraudulent statements of Ruth A. Baldwin are, in effect, repeated, and it is alleged 
she and the appellee conspired to fraudulently procure the certificate, and its can- 
cellation is asked. No other alleged fraudulent statements than those found in the 
application and medical examiner’s certificate are set up. 

[1] I. Section 1826, Code of 1897, relating to fraternal beneficiary societies or 
associations, is as follows: 

“All such associations shall, upon the issue or renewal of any beneficiary certifi- 
cate, attach to such certificate or indorse thereon a true copy of any application or 
representation of the member which by the terms of such certificate are made a part 
thereof. The omission so to do shall not render the certificate invalid, but if any 
such association neglects to comply with the requirements! of this section it shall 
not plead or prove the falsity of any such certificate or representation or any part 
thereof in any action upon such certificate, and the plaintiff in any such action, in 
order to recover against such association, shall not be required to either plead or 
prove such application or representation.” 

See sections 8793 and 8794, Code of 1924. 

The provisions of the by-laws that the contract should be considered as made in 
Indiana, and construed according to the laws of that state, did no more than make 
the certificate of membership an Indiana contract. But section 1826 is procedural 
only, and relates solely to matter of remedy, and not to the existence or validity of 
the contract. It applies to all actions brought in this state upon such certificates; 
and this is true, although the contract was made in another state. Nelson v. 
Nederland Life Ins. Co., 110 Iowa, 600, 81 N. W. 807; Rauen v. Prudential Ins. 
Co., 129 Iowa, 725, 106 N. W. 198; Dixon v. Northwestern N. L. Ins. Co., 189 
Towa, 1268, 179 N. W. 885; Stanhilber v. Mutual Mill Ins. Co., 76 Wis. 285, 45 N. 
W. 221; Wheelock v. Home Life Ins. Co., 115 Minn. 177, 131 N. W. 1081; 32 
Corpus Juris, 977. It has often been said that foreign insurance companies are not 
compelled to do business in the state, and, if they voluntarily choose to do so, they 
must submit to such conditions and restrictions as the Legislature may see fit to 
impose. 

It is true the Iowa cases cited above involved a statue (section 1812 or 1819) 
referring to life insurance companies, and not fraternal beneficiary associations such 
as appellant. Section 1819 and 1826 are, however, substantially identical in language, 
and are clearly designed to effect the same purpose. The only reason suggested by 
appellant why a different construction and application should be given section 1826 
is that, in the case of a toreign fraternal beneficial association with members in states 
having no such statute, mutuality between the members would be destroyed, in that 
false statemcnts in the application would be available as a defense in actions on 
certificates in such states, but not in this. The obvious answer to this contention is 
that, as has heen frequently pointed out by the courts, it rests entirely with the 
association to place itself in a position to rely fully upon any false statement in the 
application by attaching a copy of the application to the certificate of membership. 

[2] II. It is contended the statute does not apply to statements in the application 
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that are knowingly false, and therefore fraudulent, but only to false statements in- 
nocently or mistakenly made. The only authority cited in support of this con- 
tention is Spaulding v. Mutual Life Ins. Co., 96 Vt. 67, 117 A. 376. The statute there 
construed referred to “statements made by the insured in the absence of fraud.” 
The case is clearly not in point. We have held that the medical examination is a 
part of the application, and that, where a copy of the application is not attached to 
the policy, false and fraudulent representation therein made by the insured may not 
be shown in defense of an action on the policy. Rauen v. Prudential Ins. Co., supra. 
We there said: 

“It may be admitted, for the purposes of this case, that the fraud pleaded was 
sufficient to avoid the policy if the appellant had put itself in position to make use 
of the defense; but, failing to attach a copy of the application to the policy, it waived 
its right to take issue upon the application or any part of it.” 

{3] III. Finally, appellant contends that, if the alleged false statements in the 
application are not available in defense of the action on the certificate of member- 
ship, they may be shown under the cross-petition for cancellation of the certificate. 
It is sufficient to say in respect to this contention that we held to the contrary in 
Dixon v. Northwestern N. Life Ins. Co., supra. In that case it was alleged the 
insured had falsely stated his age in the application. No copy of the application was 
attached to the policy. The insured, in an action on the policy, filed a cross-petition 
asking that the policy be reformed to provide for the amount; of insurance the 
premium actually paid would have secured for one of the true age of the insured. 
Speaking of the cross-petition, we said: 

“That pleading has no other purpose than to defeat the action on the policy, and 
to accomplish this by alleging, pleading, and proving the contents of the application, 
and the alleged falsity of its statements. Its character and purpose are not changed 
by attaching thereto a prayer for equitable relief. Indeed, it needs but a glance to 
demcnstrate that the second division of defendant’s answer states no case for equitable 
consideration or equitable relief. Assuming, for the purposes of this opinion, that 
the claim put forth by appellant is literally true, and that the application falsely 
states Dixon’s age at 43 years, when, in truth, he was 50 years old, what is there 
in it all which calls for a reformation of the contract? In such case, the appellant 
had only to obey the statute, and attach a copy of the application to the policy, to 
have a complete and perfect defense to plaintiff’s action at law on the po,icy; or if, 
as counsel seem to concede, the defense would be partial only, the issue would still 
be legal, and not equitable, and the facts from which the recoverable amount could 
be ascertained would be competent and admissible evidence, without resort to equity. 
But the insurer elected to withhold the required copy of the application, or, to say 
the least, it neglected to comply with the statute, and thus, by its own act, made itself 
and its defense subject to the resulting statutory restrictionfi which precludes it from 
‘alleging, pleading, or proving’ any fraud or misrepresentation in such application. 
After it has voluntarily placed itself in that Position, equity cannot relieve it from 
the effect of the statute which it disregarded.” 

The demurrer was rightly sustained, and the judgment is affirmed. 

Evans, C. J., and Stevens and Faville, JJ., concur. 


FEDERAL AGENCY INV. CO. v. HOLM. (No. 27181.) 
(Supreme Court of Kansas. March 12, 1927.) 
(Syllabus by the Court.) 

1. TRIAL—IN ACTION ON NOTE FOR PREMIUM ON LIFE POLICY 
WITH DEFENSE OF FRAUD, RENDERING JUDGMENT FOR PLAIN- 
ee DEFENDANT’S OPENING STATEMENT HELD NOT 
In an action to recover on’ a promissory note given in payment of the premium 

for a life insurance policy, where the defense was that the note had been procured 

through false and fraudulent representations, the proceedings considered, and held 
not error to render judgment for plaintiff on defendant’s opening statemet. 
(For other cases, see Trial, Dec. Dig. § 109.) 


2. INSURANCE—REPRESENTATIONS TO CONSTITUTE FRAUD MUST 
RELATE TO MATERIAL EXISTING FACT; REPRESENTATIONS 
THAT STOCK WOULD BE PAID FOR WITHIN FIVE YEARS FROM 
DIVIDENDS FROM POLICIES HELD NOT TO RENDER PREMIUM 
NOTE VOID FOR FRAUD. 
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Rule followed that fraudulent representations to constitute fraud must relate to 
some material past or existing fact. 


(For other cases, see Insurance, Dec. Dig. § 187[2].) 


Appeal from District Court, Wyandotte County; W. H. McCamish, Judge. 

Action by the Federal Agency Investment Company against Glenn Holm. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

A. J. Herrod, of Kansas City, for appellant. 

Thomas E. Joyce, of Kansas City, for appellee. 


Hopkins, J. [1] The action was one to recover on a promissory note given in 
payment of a policy of insurance in the Federal Reserve Life Insurance Company. 
The defense was that the note was procured through false and fraudulent representa- 
pce Judgment was for plaintiff on defendant’s opening statement, and defendant 
appeals. 


The plaintiff alleged substantially that it was engaged in the business of 
soliciting life insurance on the lives of individuals as the general agent for the 
Federal Reserve Life Insurance Company; that about December 7, 1923, it solicited 
and sold certain policies of insurance to defendant on the lives of defendant, his wife 
and children, for which the defendant agreed to pay the first annual premium by 
execution of his certain “myself” promissory note, bearing interest at 8 per cent. per 
annum; that plaintiff was the owner and holder of the note and had made demand 
for payment which was. refused. It prayed judgment for the amount due. A 
copy of the note was attached to the petition. Defendant alleged substantially that 
at the time the note was signed, the life insurance company and the plaintiff solicited 
the defendant to make application for life insurance upon his life on the ordinary 
life plan, also on the graded benefit plan and on the life of his wife at said time, 
induced the defendant and his wife to enter into a stock purchase contract between 
D. H. Holt, as trustee, and defendant and his wife, by the terms of which the 
defendant and his wife were to be sold ten shares of the capital stock of the Federal 
Reserve Life Insurance Company at and for the price of $35 per share, the par 
value of which was $10 per share; that defendant and his wife relying upon the 
representations and statements that’ if he and his wife made application for said 
life insurance in the Federal Reserve Life Insurance Company, they would receive 
ten shares of the capital stock of the life insurance company, and the same would 
be paid for within five years by dividends arising from the $10,000 of insurance so 
applied for, and that the shares of stock were of the value of $200 per share, and 
that within one year after the date of said application and said purchase contract, 
if plaintiff was not satisfied, he could go to a bank in Kansas City, Kan., which 
would pay him $200 per share for such stock, and also informed defendant and his 
wife that the policies of insurance so issued would provide for the payment of 
$5,000 each if death occurred at any time after the issuance thereof; that defendant 
and his wife, relying on said representations, signed the application for said life 
insurance in the sum of $10,000 and executed the note sued on; that the representa- 
tions and inducements were false, fraudulent, and untrue, and known by all of said 
parties except defendant and his wife to be false, fraudulent, and untrue, and were 
made willfully and knowingly for the purpose of inducing and enticing defendant 
and his wife to make the applications and to sign the purchase contracts and note; 
that prior to the commencement of this action and within a short time after the 
signing of the note, application, and purchase contract, and as soon as he learned 
that the statements were false, fraudulent, and untrue, he notified the plaintiff and 
the Federal Reserve Life Insurance Company to cancel the purchase contract and 
applications for life insurance; that the policies were never delivered to him or his 
wife, and defendant now offers to have said policies and purchase contract canceled, 
and demands the return of said note, or that the samebe ordered canceled by the 
court. The plaintiff replied that defendant is estopped to assert fraud and mis- 
representation by this plaintiff or any of its agents, if any existed, for the reason 
that the defendant signed policy receipts for the policies of insurance, copies of 
which were attached to the reply, certifying among other things that the defendant 
had examined the policies of insurance and found them to be as represented, and 
that the policies were satisfactory and were accepted and that the note given in 
settlement of the premium would be paid at maturity, and also by retaining the 
policies of insurance mentioned and obtaining the benefits thereunder and by not 
notifying this plaintiff within a reasonable time of the existence of fraud and mis- 
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representation, if any existed. Plaintiff states that it acted and relied on the state- 
ments and facts set out in the application referred to and on the policy receipts 
and notes, and on the fact that the defendant did not notify this plaintiff of any 
fraud and misrepresentation if any existed. The attached receipts read: 

“Jan. 21, 1924 

“Received of the Federal Reserve Life Insurance Company policy No. 5398 issued 
on the whole life return premium plan (graded death benefit; maximum amount 
$5,000.00) which I have carefully examined and find to be as represented; said policy 
is satisfactory and is accepted, and my note given, in settlement of premium will be 
paid at maturity. 

“Belle E. Holm, by Glenn H. Holm. 

“Witness: Wm. Simpson.” ut 

“Jan. 21st, 1924. 

“Received of the Federal Reserve Life Insurance Company policy No. 5375, issued 
on the whole life return premium plan (graded death benefit; maximum amount 
$5,000.00) which I have carefully examined and find to be as represented; said policy 
is satisfactory and is accepted, and my note given in settlement of premium will be 
paid at maturity. 

“Glenn H. Holm. 

“Witness: Wm. Simpson.” 

“Jan. 21st, 1924. 

“Received of the Federal Reserve Life Insurance Company policy No. 5373, issued 
on the whole life return premium plan (graded death benefit; maximum amount 
$5,000.00) which I have carefully examined and find to be as represented; said policy 
is satisfactory and is accepted, and my note given in settlement of premium will be 
paid at maturity. 

“Trene Holm. 

“Witness: Wm. Simpson.” 

On the trial a stipulation was entered into that— 

“The plaintiff and defendant both here agree that all evidence produced so far 
may be withdrawn and the plaintiff here moves for judgment on the pleadings and 
opening statements. Both parties here agree, that in the event that the court sustain 
said motion, the defendant will pay the amount sued for after a final determination. 
In the event the court overrules the motion, the plaintiff will dismiss the case with 
prejudice.” 

Defendant’s opening statement was similar to his answer above quoted, also that 
the evidence would show further that it (plaintiff) represented that he could go to a 
bank in Kansas City, Kan., and get $200 a share for their stock; that this was not 
correct; that no such arrangement existed and that the bank would not pay $200 a 
share for any of the stock; that plaintiff’s agent represented that if he (defendant) 
died within the first year, his wife would receive $5,000; that this was not correct; 
that the policy which was issued would pay, in the event of his death during the first 
year, only $1,000; that the evidence would show that the representations that stock 
in the Federal Reserve Life Insurance Company could only be purchased by persons 
who would take out insurance and that the policies would pay for the stock, or rather 
the dividends or earnings created and credited to the policies and policyholder as 
dividends on the policy belonging to him would pay for this stock within five years, 
was not correct and was physically impossible; that after defendant received the 
policies of insurance, which was in January, 1924, he read them and discovered for 
the first time that he was only getting $1,000 worth of life insurance if he happened 
to die during the first year, then he discovered, upon making further inquiries, that 
all of these other representations that were mentioned were not correct; that he 
then got in touch with the plaintiff, the Federal Reserve Life Insurance Company, 
and told them to cancel these policies and asked for a return of the note, and they 
refused to return the note and informed him at that time that he would have it to 
pay. He admitted that he still had possession of the policies. 

The defendant contends that the representation that the policy would provide for 
his beneficiary receiving $5,000 in the event of his death during the first policy year, 


if false, was sufficient to avoid the note. His answer, however, contained this 
allegation : 


“And at said time and date, induced the defendant to sign an application by 
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which he was to agree to have issued upon his life * * * insurance upon the graded 
benefit plan in the sum of $5,000 and upon the life of his wife in the sum of $5,000.” 

The graded death benefit plan provides that the full amount of insurance is not 
to be paid if death occurs during the first year. The policy receipts signed by the 
defendant show that the death benefit was to be graded and that the defendant had 
carefully examined and found them to be as represented. Since he signed such 
receipts at the time the policies were delivered in January, 1924, and still retained 
the policies at the time of trial (May, 1926)), he is hardly in position to say that 
he did not understand they were on the graded benefit plan. It may be noted also 
that his receipts and admissions in his opening statement are in direct conflict with 
the allegation of his answer that the policies were never delivered to him or his 
wife. Having signed receipt stating that he had examined the policies and found 
them as represented and having retained them for more than two years, he is pre- 
cluded from asserting now that they were invalid and thereby avoided payment of 
his note given in consideration therefor. See Northwestern National Life Insurance 
Co. v. Evans (Tex. Civ. App.), 214 S. W. 598. 

[2] The defendant contends that the representation that the shares of stock 
would be paid for within five years’from dividends accruing from the policies was 
a representation which, if false, constituted fraud. We are of the opinion that such 
representation was not one of past or existing facts. False representations, in order 
to be fraudulent, must relate to a present or past state of facts. No action will lie 
to recover damages as for deceit in the failure to perform a promise looking to the 
future. Kiser v. Richardson, 91 Kan. 812, 139 P. 373, Ann. Cas. 1915D, 539; 12 
RL C.. Baa 

“To constitute a representation, as that term is understood in the law relating to 
fraud, there must be a statement or representation as to a fact, and it must also be 
as to a past or existing fact.” 14 Am. & Eng. Ency. of Law, 23. 

“Statements * * * made for the purpose of inducing another to buy, or to invest 
money, may be and generally are merely expressions of opinion, and if so intended 
and understood, they will not constitute fraud, in the absence of misrepreSentation or 
material extrinsic facts, or concealment of facts.” 14 Am. & Eng. Ency. of Law. 41. 

“It is a general rule that fraudulent representations, to constitute fraud, must 
relate to some material past or existing fact. It has frequently been held, therefore, 
that a charge of fraud cannot be predicated upon a mere promise, nor upon the mere 
statement of intention not amounting to a general promise either for the purpose 
of maintaining an action of deceit or for the purpose of avoiding a contract.” 14 Am. 
& Eng. Ency. of Law, 47. 

The defendant contends that the representation that the stock was of the value 
of $200 per share, if false, was misrepresentation constituting fraud. The note on 
which the action was founded was given for the first annual premium on the policies 
of insurance, issued upon the lives of defendant and his family. The stock in the 
insurance company was to be paid for by dividends arising from such policies. 
Defendant under the contract, was not to be the owner of the shares of stock until 
paid for by the dividends, which was to be at some future time. The alleged state- 
ments were matters of pure conjecture. Statements of value are ordinarily construed 
to be statements of opinion and generally are not actionable. See Else v. Freeman, 
72 Kan. 666, 83 P. 409. 

“A statement by the promoter’ of a corporation, that stockholders would receive 
from ten to twenty-five per cent. on their money paid for stock, is an expression 
of an opinion, and the fact that the corporation became insolvent and ceased to do 
business six months later, does not invalidate a note given in payment for stock.” 
Swan v. Mathre, 103 Iowa, 261, 72 N. W. 522. 

_. “The representations of a soliciting agent with regard to the ultimate value of 
railroad stock, is mere matter of opinion, upon which the subscriber has no right to 
rely.” Vawter v. Ohio & Miss. Ry Co., 14 Ind. 174. 

_ , The representation, to be material, must be in respect to ascertainable facts as 
distinguished from mere matters of opinion or speculation. A representation which 
merely amounts to a statement of opinion, judgment, probability or expectation, or 
is vague and indefinite in its nature and terms, or is merely a loose conjectural or 
exaggerated statement, goes for naught, though it may not be true; for a party 
is not justified in placing reliance on such statement or representation. Such an in- 
definite or speculative representation should put the person to whom it is made upon 
inquiry ; and if he chooses to put faith in such a statement and abstains from inquiry 
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he can have no ground of complaint. A representatation that the stock of a corpora- 
tion would pay twenty per cent. dividends, furnishes no ground for an action for 
misrepresentation and deceit.” Robertson v. Parks et al., 76 Md. 118, 24 A. 411. 
See, also, Lake v. Security Loan Association, 72 Ala. 207 ; Columbia Electric 
_ < Dixon, 46 Minn, 463, 49 N. W. 244; Warner v. Benjamin, 89 Wis. 290, 62 
Defendant’s contention relative to the stock cannot be regarded as serious, because 
it appears that the stock was not part of the consideration for the note sued upon. 
The defendiant relies on Pierce v. Liberty Life Insurance Co., 120 Kan. 89, 242 
P. 133, and other similar cases. The instant case is to be distinguished from the 
Pierce Case because there the policy was returned to the insurance company a few 
days after its issuance. Here defendant alleged the policies had never been delivered, 
but admitted on the trial more than two years thereafter that he still retained them. 
Various other contentions have been considered, but none in our opinion are 
sufficient to warrant a reversal. 
The judgment is affirmed. 


CASPER v. BANKERS’ LIFE INS. CO. OF LINCOLN, NEBRASKA. (No. 88.) 
(Supreme Court of Michigan. April 1, 1927.) 
212 Northwestern Reporter 970. 

1. INSURANCE—BENEFICIARY COULD RECOVER ON POLICIES SUR- 
RENDERED ON COMPANY’S DEMAND AND AGENT’S DECEIT. 
Beneficiary could recover on policies, under evidence that deceased surrendered 

them on company’s demand and confidential advice of agent, believing himself to be 

good risk, while agent knew that infirmity developed subsequent to issuance of policies 
was serious. 
(For other cases, see Insurance, Dec. Dig. § 243.) 


3. INSURANCE--BENEFICIARY OF LIFE INSURANCE POLICIES NEED 
NOT TENDER PREMIUMS, MATURING AFTER SURRENDER BY 
INSURED, UPON COMPANY’S DEMAND. 

Beneficiary, ‘suing on life insurance policies surrendered by insured upon com- 
a demand, is not obliged to pay or tender premiums which fell due after sur- 
render. 

(For other cases, see Insurance, Dec. Dig. § 243.) 

i aneeee from Circuit Court, Wayne County in Chancery; Henry A. Mandell, 

udge. 

Action by Frances R. Casper, against the Bankers’ Life Insurance Company of 
Lincoln, Neb., a corporation. From a decree for defendant, plaintiff appeals. Re- 
versed, and decree entered. 

Argued before the Entire Bench. 

James H. Bayne, of Detroit, for appellant. 

Fred H. Aldrich and Arnold F. Zeleznik, both of Detroit, and C. Petrus Peter- 
son, of Lincoln, Neb., for appellee. 

Cxiark, J. On June 23, 1922, Edward V. Casper made application to defendant 
insurance company for policy of insurance on his life in the sum of $1,000 and on 
June 27, 1922, he made another application for a policy of $10,000. In each policy, 
plaintiff, his wife, was made beneficiary. 

The medical examinations for these policies were made June 23 and June 28 of the 
same year by Dr. William H. Honor, a practicing physician of Wyandotte. He gave 
him a thorough physical examination, went over his chest thoroughly, and found and 
reported him a first-class risk in both cases. Casper was a young man of great 
physical strength and vigor, an athlete, in good health, apparently at least. 

“He never had need of a physician.” 

He had attended school and college and was intelligent. Policies were issued on 
these applications on August 17, 1922, and delivered. On December 23, 1922, after 
Casper had carried home a heavy burden of groceries, he called his wife to him, and, 
quoting from her testimony: 

“He showed me a little lump right in the center of his chest between the nipples. 

“Q. What appearance did it have? A. Oh, just a little growth. You could hardly 
notice it. 

“Q. What color was it? A. Flesh color. 

“Q. Was it any different color to the rest? A. No, sir; not at all.” 
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He consulted Dr. E. M. Meggs, a practicing physician at Wyandotte. We quote 
from the testimony of the physician. 

“He said, ‘I want you to examine me. I must have hurt myself or something. 
When I got home this afternoon with the wife’s groceries—look here.’ He had to 
take his clothes off, and I examined him. I found a small elevation, as though you got 
a bump or hurt. It was a sort of swelling. It was very minute. * * * I treated it 
with iodine. I told him it would be gone in a day or two. I thoroughly saturated it, 
thinking that I would eliminate the swelling. I told him to come back in a day or 
two. I said, ‘That does not look good to me. It is about two or three times the 
size as it was here before.’ I said, ‘You will have to continue. You come back 
again. If it don’t go away, we will have to take some other measure.’ He came 
back. It was just triple what it was the second time. I said, ‘Say, boy, this is some- 
thing that needs more than I know. I advise you to go to Dr. Cassidy for an X-ray.’ 
This was in the latter part of January, 1923.” 

The doctor also testified of the lump: 

“Tt looked to me as though it came as a flash.’ 

On January 31, 1923, Casper consulted Dr. William J. Cassidy, a physician and 
surgeon in practice at Detroit, a specialist in surgery and X-ray. The physician found 
a small lump on the sternum, one-half inch in thickness and three-quarters of an 
inch in diameter. He thought it a “rather trifling matter.” He saw Casper again on 
February 13, when the growth had increased 50 per cent. The doctor was appre- 
hensive, and lanced the growth, and took a specimen. Casper called again on February 
18. The doctor was “suspicious that he had sarcoms.” The laboratory report con- 
f:rmed his suspicion. Casper’s regular physician was told that the matter was serious. 
But Casper was not told. On February 22, 1923, he again applied to defendant for 
a policy on his life of $1,000. In this connection Casper stated to the examing 
physician, Dr. C. W. McCall, quoting: 


“How long since you consulted or had the care of a physician? A. Two weeks 
ago. 

“(b) Whom, and for what? A. Did not stop work. I called office. J. D. Cassidy 
opened small abscess. Insignificant.” 

The record shows that Casper believed the statements to be true. Of this examina- 
tion Dr. McCall reported to defendant company : 

“This fellow has an enlargement of years’ standing on the sternum, and about 
the intersection of the third rib. It may be enchondroma. He called on Doctor J. 
Cassidy, David Whitney building, Detroit, Mich., about two weeks ago. He opened it. 
On examination I find this enlargement. I advise you to write the doctor, and use my 
name, and see if he has diagnosed the case for sure. Dr. Cassidy is a specialist in 
surgery and X-ray. The applicant says Doctor Cassidy told him to come back if it 
ever bothered him, and he would remove it any time. Pending hearing favorably to 
this, I advise postponement of policy.” 


M. C. Gray was defendant’s general agent at Detroit. He took all of the applica- 

tions. Casper believed him to be a friend. Shortly before March 13, 1923, Gray 
received a letter from defendant inclosing check for $166.62, being the total of 
premiums which Casper had paid on his policies, and directing Gray to pay or tender 
such sum to Casper and to take up the two policies, defendant stating in the letter to 
Gray: 
“Our reasons for demanding return of the policies are that on his examination, 
made February 24, 1923, he gave us a history of a lesion of the chest, chest wall of 
long standing, which was not reported when he was examined for the $11, 000 insurance 
in August, 1922. We have made special investigation since receiving the last exam- 
ination.” 

On May 13, 1923, Gray went to Casper’s home where he was working. We quote 
from his testimony : 

“T told him that I had come to take up his policies. He wanted to know what 
was the matter. I said, ‘Well, the company seems to think you are not a good risk. 
They have canceled your policies, and have forwarded me the money to return to you, 
and want me to take up those policies.’ He cursed the company and said, “What is the 
matter with them?’ I said, ‘Well, I do not know what is wrong, only that I think 
they have a wrong impression. I think myself that you are a good risk, but I haven’t 
the information they are working on. And they want me to take up those policies.’ 
He did not like it a bit. He said few unkind things and said, ‘Now, Mr. Gray, you are 
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a friend of mine; what would you do if you were in my place?’ I said, ‘Well, Edward, 
it is just like this; if you were to die, your wife—you would be leaving your wife a 
lawsuit, and the company has millions with which to fight; your poor wife wouldn’t 
have anything and couldn’t stand any show whatever, because she couldn’t win against 
them.’ He didn’t want to give them up. He said, ‘I hate to do this. I am sorry it 
happened. What’s the matter? Don’t you know?’ I said, ‘I don’t know, except here 
is a letter they have written me demanding that I take up these policies, and, in event 
that you decline to give them up when I tender the money to you, I am to bring in a 
witness that I tendered you the money for these policies. Now, I am satisfied that 
the company will never accept any more premium money from you. I think that is 
the best thing for you to, do to take this money.’ He said, ‘Well, I am a good risk; 
I can get insurance all right.’ But he said, ‘I don’t like to have this happen.’ So, 
repeatedly I had to say to him that the policies would be no good, and a few things 
like that. But later on he said, ‘Well, give me the money; I will turn over the 
policies.’ So I turned over the money to him which had been sent me by the company 
and took up the policies. 

“Q. Did he say anything about your friendship with him? A. Yes; he alluded to 
that two or three times. He said, ‘Now, Mr. Gray, I thought you were my friend, I 
— so yet. I want you to tell me what to do,’ and he put me on my honor to tell 

im. 

“You say that he referred to your advice two of three times? A. Yes. 

“Q. To you for your friendship and advice? A. Yes. 

“The Court: What I would like to ask is this. Were you conscious that you 
told an untruth? A. Yes. 

“The Court: What lie did you tell him? A. The lie that I told was that it was 
best for him to give them up. That was the lie.” 

Casper sought restoration of his policies through the state department of insur- 
ance. This, on September 18, 1923, resulted in failure. Then he gave the matter to 
an attorney, who did nothing. The growth extended into the lung and on January 
3, 1924, Casper died of lung metastasis. The following paragraph of the bill of com- 
plaint is admitted. 

“Plaintiff further avers that on the 16th day of January, 1924, she caused a notice, 
in writing, of the death of her said husband, together with a claim and demand for 
the payment to her of the insurance on the life of her said husband, as hereinbefore 
set forth, to be mailed to said defendant at its home office in the city of Lincoln, in 
the state of Nebraska, and in response thereto said defendant denied its liability under 
said policies to said plaintiff.” 

Alleging fraud, plaintiff filed bill for decree for restoration of the policies and 
for the amount thereof. The bill was dismissed, and she has appealed. The question 
is that surrender of the policies was procured by fraud. 

Dr. McCall was not a witness. The only evidence that deceased, during June, July, 
and August of 1922, was in any wise physically infirm is the report to defendant by 
Dr. McCall of about February 22, 1923, that the growth on the sternum was of 
“Years’ standing.” Against this is the other medical testimony and the history of 
the growth itself. It came suddenly, “as a flash.” Its development was very rapid. 
The great preponderance of the evidence is that, during the months aforesaid, when 
the applications for the insurance in question were made, the medical examinations had 
thereon, and the policies in question issued, Casper was without physical infirmity. 

[1] Between Gray and Casper was a relation of confidence. Casper put Gray 
on his honor as a friend to advise him on a matter of which Gray had superior knowl- 
edge. Gray was defendant’s general agent. He had been in the business of life in- 
surance for 31 years. He knew of the unfavorable report of the medical examination 
on the third application. Casper did not. Casper though himself a good risk. Gray 
knew he was not. When Gray advised Casper to accept return of the premium money 
and to surrender the policies, he represented that he was expressing his opinion. That 
was a representation of a fact. It was not true. Admittedly, it was not his opinion. 
He betrayed Casper’s confidence. He intended to deceive. This is remediable fraud. 

[2] We quote from 26 C. J. 1086: 

“Where the speaker has superior knowledge or means of knowledge and a rela- 
tion of confidence exists, such that the speaker kne-ws the hearer relies upon his state- 
ments as true, the speaker’s expression of an opinion intended to deceive constitutes 
remediable fraud.” Heinlein v. Imperial Life Insurance Co., 101 Mich. 250, 59 N. W. 
615, 25 L. R. A. 627, 45 Am. St. Rep. 409; Tabor v. Michigan Mutual Life Insurance 
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Co., 44 Mich. 324, 6 N. W. 830; Picard v. McCormick, 11 Mich. 68; Hammer -v: 
Martin, 205 Mich. 359, 71 N. W. 419; 32 C. J. 1259 

There is loose statement in the case relative to cancellation. Mr. Gray told Casper 
that the policies had already been canceled. The evidence does not show that to be 
true. Defendant in a paragraph of its answer admitted that the policies had not then 
been canceled, and in another paragraph admitted that Gray represented to Casper 
that they had been canceled. Whether this misrepresentation also constitutes remedi- 
able fraud, it is unnecessary to determine. 

[3] Plaintiff was not, in view of defendant’s said attitude toward her claim, 
obliged to pay or tender premium which fell due after the policies had been taken 
up. Heinlein v. Insurance Company, supra. 2 Joyce on Insurance (2d Ed.) § 1124. 

No other question demands discussion. Decree is reversed, and one for plaintiff 
will be entered here restoring the two said policies and for the amount thereof with 
interest, less $166.62 and interest, and less premium due over the period from March 
13, 1923, to January 3, 1924. 

Plaintiff will have costs in both courts. 

Sharpe, C. J., and Bird, Snow, Steere, Fellows, Wiest, and McDonald, JJ., concur. 


SLIOSBERG v. NEW YORK LIFE INS. CO. 
Court of Appeals of New York. March 1, 1927. 
153 Northeastern Reporter 749. 

5. INSURANCE—ENDOWMENT POLICY ISSUED IN RUSSIA TO RUS- 
SIAN SUBJECT, DEATH BENEFITS BEING THERE PAYABLE, 
NEVERTHELESS INVOLVED OBLIGATIONS UNDER NEW YORK 
LAWS AS TO RECOVERY OF SURRENDER VALUE, WHERE IN- 
SURER WAS NEW YORK CORPORATION. 

Endowment policy, issued in Russia to Russian citizen, subject to Russian laws, 
and guaranteed by assets deposited in Russian bank, death benefits being payable in 
Russia, held nevertheless to involve obligations created by laws of state of New 
York, at least in so far as recovery of surrender value was concerned, where insurer 
was New York corporation to whose home office policy was submitted for approval 
and accepted; policy providing for payment of surrender value after specified term. 

(For other cases, see Insurance, Dec. Dig. § 125[3].) 


8. INSURANCE—RUSSIAN SUBJECT, ENTERING INTO CONTRACT OF 
INSURANCE WITH NEW YORK CORPORATION, IMPLIEDLY SUB- 
JECTED HIMSELF TO NEW YORK LAWS. 

Where Russian subject entered into insurance contract with. New York cor- 
poration, he impliedly subjected himself to laws of state of New York under which 
corporation exercised contractual power. 

(For other cases, see Insurance, Dec. Dig., § 125[1].) 


9. INSURANCE—INSURANCE CONTRACT BY WHICH FOREIGN SUB- 
JECT WAS TO RECEIVE SPECIFIED SUM ON CERTAIN DATE, IF 
LIVING, INVOKED LAW OF JURISDICTION IN WHICH INSURER 
SHOULD BE DOMICILED. 

Promise to pay surrender value of insurance policy to insured, if living at ex- 
piration of stated period, though entered into in foreign county, invoked law of 
jurisdiction in which insurer should be domiciled at date payment became due. 

(For other cases, see Insurance, Dec. Dig., § 125[1].) 


12. CONSTITUTIONAL LAW—STATUTE STAYING ACTIONS ON INSUR- 
ANCE CONTRACTS PAYABLE IN RUSSIAN RUBLES, UNTIL 30 
DAYS AFTER RECOGNITION OF RUSSIAN GOVERNMENT BY 
UNITED STATES, HELD UNCONSTITUTIONAL AS IMPAIRING OB- 
LIGATION OF CONTRACTS (CIVIL PRACTICE ACT, § 169-a, AS 
ADDED BY LAWS 1926, c. 232; CONST. U. S. ART. 1, § 10) 

Civil Practice Act, § 169-a, as added by Laws 1926, c. 232, te actions on 
insurance contracts payable in Russian rubles until expiration of 30 days next fol- 
lowing recognition by United States of Russian government, held unconstitutional 
as impairing obligation of contracts, inviolation of Const. U. S. art. 1, § 1 

(For other cases, see Constitutional Law, Dec. Dig. § 170.) 


Appeal from Supreme Court, Appellate Division, First Department. 
Action by Henri M. Sliosberg against the New York Life Insurance Company. 
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Order of the Appellate Division (217 App. Div. 67, 216 N. Y. S. 215) denying a 
motion for a stay of proceedings under section 169-a of the Civil Practice Act, and 
defendant by permission appeals. Questions certified by the Appellate Division 
(—App. Div. —, 216 N. Y. S. 917). Affirmed, and one of questions answered. 

The following questions were certified: 

“(1) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 10 of article 1 of the 
Constitution of the United States, that no state shall pass any iaw impairing the 
obligation of contracts? 

“(2) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 1 of article 14 of the 
articles in addition to and amendment of the Constitution of the United States, that 
no state shall depive any person of property without due process of law? 

“(3) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 1 of article 14 of the 
articles in addition to and amendment of the Constitution of the United States, that 
no state shall deny to any person within its jurisdiction the equal protection of the 
laws? 

“(4) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision of section 6 of article 1 of the 
Constitution of the state of New York, that no person shall be deprived of property 
without due process of law, nor shall private property be taken for public use without 
just compensation ? 

“(5) Would section 169-a of the Civil Practice Act, as sought to be applied by 
the defendant in this action, contravene the provision contained in section 1 of article 
3 of the Constitution of the state of New York, that ‘the legislative power of this 
state shall be vested in the Senate and Assembly’? 

“(6) Would section 169-a of the Civil Practice Act, as sought to be applied by 
defendant in this action, contravene the provision contained in section 1 of article 6 
of the Constitution of the state of New York, that ‘the Supreme Court is continued 
with general jurisdiction in law and equity, subject to such appellate jurisdiction of 
the Court of Appeals as now is or hereafter may be prescribed by law not incon- 
sistent with this article? 

“(7) Would section 169-a of the Civil Practice Act, as sought to be appliea by 
defendant in this action, contravene the provision of section 2 of article 6 of the Con- 
stitution of the state of New York, that ‘the several Appellate Divisions, except 
as hereinafter provided, shall have and exercise such original or appellate jurisdic- 
tion as is now or may hereafter be prescribed by law’ ?” 

Charles E. Hughes and John Foster Dulles, both of New York City, for 
appellant. 

Albert Ottinger, Atty. Gen. (Claude T. Dawes, Deputy Atty. Gen., and Clarence 
C. Fowler, of New York City, of counsel), for superintendent of insurance. 

John W. Davis and David E. Hudson, both of New York City, for Equitable 
Life Assurance Society, amici curiz. 

Walter H. Pollak, Ruth I. Wilson, and Frederic C. Pitcher, all of New York 
City, for respondent. 

Louis Marshall, James Marshall, Borris M. Komar, Samuel Greenbaum, Edward 
S. Greenbaum, and Jonas J. Shapiro, all of New York City, amici curiz. 

Osmond K. Fraenkel and Charles Recht, both of New York City, for Russian 
policyholders, amici curiz. 

Frederick B. Campbell and Paul C. Whipp, both of New York City, for First 
Russian Fire Insurance Company et al., amici curiz. 

Ke.tocc, J. This action was brought to recover upon a 20-year life and en- 
dowment policy issued by the defendant on October 24, 1901, certain moneys thereby 
promised to be paid. The action was begun, by the service of a summons and com- 
plaint, in April, 1925. No answer to the complaint was served by the defendant. 
In lieu of answering, the defendant presented an application to the Appellate Division 
to stay the action until the expiration of 30 days next following the recognition de 
jure of a government of Russia by the government of the United States. The ap- 
plication was made under section 169-a of the Civil Practice Act, a section which was 
added to the act by chapter 232 of the Laws of 1926. The provisions of' that section, 
so far as material, are as follows: 

“Sec. 169-a. Stay of Action on Insurance Contract Payable in Russian Roubles. 
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Whenever in any civil action or special proceeding now or hereafter pending in 
any court of this state, it shall appear that * * * any cause of action. counterclaim, 
set-off or defense is founded upon or grows out of any contract of insurance .made 
or entered into prior to November seventh, nineteen hundred and seventeen, by any 
insurance company organized under the laws of any state of the United States and 
expressed to be payable in Russian roubles or to be performed in whole or in part 
within the territorial confines of the former Russian Empire, such action or special 
proceeding, upon application, as hereinafter provided shall be stayed by order of the 
court in which the same is pending until the expiration of thirty days next following 
the recognition de jure of a government of Russia by the government of the United 
States. Such application may be made by any party against whom such cause of 
action, counterclaim, set-off or defense is asserted at any time after the commence- 
ment of the action or special proceeding and prior to the rendition of the judgment 
or final order therein. * * *” 

The policy sued upon was issued prior to November 7, 1917. It was issued by 
an insurance company organized under the laws of the state of New York. It was 
“expressed to be payable in Russian roubles.” It was “expressed * * * to be per- 
formed in whole or in part within the territorial confines of the former Russian 
Empire.” The action brought, therefore, was wholly within the scope of the pro- 
visions of, section 169-a of the Civil Practice Act. Consequently, if chapter 232 of 
the Laws of: 1926, which added the section, was a valid legislative act, the defendant 
was entitled to the stay which it demanded. The Appellate Division denied a stay, 
holding that chapter 232 of the Laws of 1926 was an unconstitutional act in that 
it violated, among others, the provisions of article 1, § 10, of the Constitution of the 
United States, which inhibits state Legislatures as follows : 

“No state shall * * * pass any * * * law impairing the obligation of contracts.” 

The complaint and the affidavits and other writings filed upon the application 
disclose the following facts: 

The plaintiff, on October 24, 1901, the date of the policy, and for many years 
thereafter, was a Russian citizen. He was expelled from Russia in March, 1920. 
Having refused to register as a citizen, under the laws of the Soviet government of 
Russia, he was forbidden to re-enter its confines. Since June, 1920, he has lived in 
Paris, France. He came to New York City in March, 1925, and in April of the 
same year verified the complaint in this action. He returned to Paris in May 
of the same year. Although it is stated in one of the affidavits filed, that the 
plaintiff “is not, and never has been, a subject of the Soviet government of 
Russia,” it is not asserted, and does not otherwise appear, that the plaintiff 
has lost his citizenship, or that he is not now a citizen of the nation of Russia. 

The policy in suit bears the signatures, written or printed, of the president and 
the actuary of the defendant, who were then resident in New York, which are ex- 
pressed to have been affixed on the 24th day of October, 1901. It was countersigned 
by the general representative for Russia of the defendant. This countersignature is 
dated “St. Petersburg, November 1, 1901.” It is therefore inferable that the policy 
was issued and delivered to the plaintiff at St. Petersburg on or about November 1, 
1901. The policy insured the life of the plaintiff, in the amount of 20,000 roubles, 
for a period of 20 years from the 24th day of October, 1901. The terms of the 
policy expressly bound the defendant to pay “the above-mentioned insured amount 
in St. Petersburg to the wife of the insured, * * * if such death occurs while this 
policy is in force.” They further bound the defendant as follows: 

“The company hereby agrees to pay to the insured or to his order the insured 
amount, i. e., twenty thousand roubles, if the insured is living at 12 o’clock noon on 
the 24th day of October, 1921.” 

A schedule attached to the policy provided that, if the premium were paid for 
17 years from the date of the policy, the insured, if living, would be entitled to re- 
cover a cash surrender. value of 16,140 roubles. It appears that the plaintiff did pay 
all the stipulated premiums down to, and including, the premium due on October 18, 
1918. It would thus appear that the plaintiff, if entitled to any recovery, is entitled 
to a judgment for 16,140 roubles, as demand.d in the complaint. \ 

The policy in question stated that certain governmental insurance regulations, 
embodied in a writing known as the “Pravila,” a copy of which was attached to the 
policy, should form essential parts of the contract of insurance. The Pravila re- 
quired the defendant “in order to guarantee the insured against losses,” to deposit 
an amount specified, in cash or securities, in the Russian State Bank. It also re- 
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quired the defendant to deposit and maintain in such bank other funds termed the 
“reserve fund” and the “reserve capital.” The amounts required to be deposited in 
such dunds, from time to time, were to be determined by a method of calculation 
prescribed. The policy contained the following provision: 

“That the exact fulfillment of| the insurance obligations entered into by the com- 
pany shall be guaranteed by the security deposited and other funds belonging to the 
company in Russia, and also by all other property belonging to the company.” 

It provided that the business of the company should be conducted through a 
special branch situated in St. Petersburg; that this branch should be managed by a 
special chief representative residing permanently at St. Petersburg; that all applica- 
tions for policies should be made to the chief representative; that “the acceptance or 
rejection of insurance depends entirely upon the decision of the home office of the 
company in New York;” that policies should bear the signatures of the president 
and the actuary of the company in New York; that they must “be. countersigned by 
the chief representative for Russia’; that all premiums must be paid to the chief 
representative; that all death notices should be given to him. It contained the 
following clause: 

“Payment of.the amount insured is made either by the chief representative of 
the company at St. Petersburg, or by the local agent, or by transmitting the insured 
amount direct to the beneficiary.” 2 

The Russian Socialist Federated Soviet Republic, which, since the Russian 
revolution of the year 1917, has exercised governmental powers in Russia (Wulfsohn 
v. Russian Republic, 234 N. Y. 372, 138 N. E. 24), on December 1, 1918, decreed that 
“all kinds of insurance * * * are declared to be the state monopoly”; that all in- 
surance organizations were subject to liquidation, and that the assets of all such com- 
panies became the property of the “R. S. F. S. R.” On the 18th day of November, 
1919, it decreed that “all kinds of life insurance (capitals and profits, in the R. S. 
F. S. R.) are canceled,’ and that “all the contracts with life insurance companies 
and savings banks for life insurance, capitals and profits are canceled.” Pursuant 
to these decrees, all the assets of the defendant, situate in Russia, were forcibly 
seized and taken over by the Russian Soviet government. The defendant has ever 
since ceased to maintain an office or to do an insurance business, in Russia. 

[1-4] The Russian Socialist Federated Soviet Republic, not having been recog- 
nized by the government of the United States, might not have maintained an action 
in the courts of the state of New York. Russian Republic v. Cibrario, 235 N. Y. 
255, 139 N. E. 259. That fact, however, did not debar this plaintiff, even though he 
were, at the time, a Russian citizen, from bringing this action in the courts of this 
state. Thus, in Joint-Stock Company v. National City Bank, 240 N. Y. 368, 148 
N. E. 552, jurisdiction of an action, brought by a Russian corporation, after the 
Soviet government had been established, was entertained. The right of the plaintiff 
to bring suit was grounded upon comity, not the comity of courts, but the comity 
of nations. Bank of Augusta v. Earle, 13 Peters, 519, 10 L. Ed. 274. Suits brought 
by alien corporations and individuals had for so long a period been permitted that 
the right of the plaintiff to sue had become fixed. The right of the plaintiff was 
such that “unless restrained by legislative fiat, no court may now deny it.” Russian 
Republic v. Cibrario, supra. That the statute under which the defendant made this 
application was not intended as an act withdrawing from aliens their right to sue 
is apparent from its contents. Thus the statute is not in terms limited to actions 
brought by alien suitors. It relates to any cause of action of a certain class brought 
by any person, whether a citizen or an alien. The bringing of a suit, whether by an 
alien or other person, is not forbidden. On the contrary, it is provided that the 
application for a stay must be made “after the commencement of the action or special 
proceeding.” It does not require that suitors already in court, as was this plaintiff, 
should be turned out of court, and that their actions should be discontinued. On the 
contrary, it purports merely to stay actions until the happening of a certain event. 
After the occurrence of that event, suits, whether by aliens or other persons, are to 
be permitted to continue. We think that the enactment cannot be justified as a 
“legislative fiat,” withdrawing from aliens that right by which they are permitted 
to maintain actions in this jurisdiction. 

[5, 6] The policy sued upon was issued in Russia. It was made subject to 
Russian laws. It was guaranteed by assets required to be deposited in a Russian 
bank. The death benefits payable thereunder were payable in Russia at the offices 
maintained therein by the defendant. Upon these facts, and others, the appellant 
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erects the argument that the obligation of the contract was a Russian obligation, the 
attempted impairment of which, by a New York statute, was not unconstitutional. 
The obligation of a contract, within the meaning of the limitation, does not find its 
sanction merely in the conscience or| honor of the promisors. it rests upon the 
law of a sovereign state which, regardless of the volition of the promisors, compels 
them to make performance. ‘What is it, then, which constitutes the obligation of a 
contract? * * * It is the law which binds the parties to perform their agreement,” 
said Washington, J., in Ogden v. Saunders, 12 Wheat. 256 (6 L. Ed. 606). “The 
obligation does not inhere, and subsist in the contract itself, proprio vigore, but in 
the law applicable to the contract,” said Trimble, J., in the same case. “The law 
binds him [a contracting party] to perform his undertaking, and this is, of course, 
the obligation of his contract,” said Marshall, C.-J., in Sturges v. Crowninshield, 4 
Wheat. U. S. 122, (4 L. Ed. 529). 

[7, 8] We think, for several reasons, that the contract of insurance in ques- 
tion involved obligations created by the laws of the state of New York: 

(1) The defendant is a New York corporation. Its authority to make the con- 
tract sued upon was derived exclusively from the laws of the state of New York, 
which created it. Every restriction upon the defendant’s contractual power, imposed 
by those laws, followed the defendant into every jurisdiction where it undertook to 
contract. The plaintiff, in contracting with the defendant in Russia, impliedly sub- 
jected himself to the laws of the state of New York. “He is conclusively pre- 
sumed to have contracted with a view to such laws of that government, because the 
corporation must of necessity be controlled by them, and it has no power to contract 
with a view to any other laws with which they are not in entire harmony.” Canada 
Southern R. Co. v. Gebhard, 109 U. S. 527, 538, 3 S. Ct. 363, 370, 27 L. Ed. 1020. 
Again, it was said in that case: 


“But wherever it [a corporation] goes for business it carries its charter, as that 
is the law of its existence.” 

The contract in question, therefore, carried with it an obligation, the original 
source of which was the law of the defendant’s creation. 

(2) Moreover, while the policy in question was delivered to the plaintiff 
in Russia, its provisions were drafted by the defendant at the home office in New 
York city. The Pravila provided that the “acceptance or rejection of insurance de- 
pends entirely upon the decision of the home office of the company in New York.” 
The particular policy sued upon was submitted to the home office and received its 
approval. Therefore, while, technically the policy was issued in Russia, the assent 
of the defendant, which bound it to perform the terms of the contract, was given 
in New York City. 

{9, 10] (3) Again, it is not the fact that the contract of insurance was by its 
terms performable in Russia. The death benefits, provided for by the contract, were 
payable in St. Petersburg. This paintiff, however, is not suing to recover death bene- 
fits. He has survived the period during which his life was insured. His suit is to 
recover the surrender value of his policy, under that provision of the contract 
whereby the defendant, without restriction as to place of performance, in general 
terms agreed “to pay to the insured or his order the insured amount, i. e., twenty 
thousand. roubles, if the insured is living at 12 o’clock noon on the 24th day of 
October, 1921.” The Pravila provided that the obligation of the contract was guar- 
anteed, not only by the funds deposited in Russia, but “also by all other property 
belonging to the company.” Self-evidently, the general promise and the guaranty 
contained in the words quoted required, for their complete enforcement, the com- 
pelling power of the laws of other jurisdictions. The appropriate jurisdiction for 
their enforcement was the state of New York, where the defendant was domiciled. 
Blackstone v. Miller, 188 U. S. 189. 205, 23 S. Ct. 277, 278 (47 L. Ed. 439). In 
that case Holmes, J., said: 

“What gives the debt validity? Nothing but the fact that the law of the place 
where the debtor is will make him pay.” 

It has been held that a contract originating in the state of Kansas, as a part 
of its obligation, carries with it the laws of New Jersey, the domicile of the 
promisor, so that a statute of the latter state, withdrawing all remedies for the en- 
torcement of the contract violates the constitutional limitation. Western National 
Bank vy. Reckless (C. C.) 96 F. 70. In that case a creditor of a Kansas corporation 
brought suit in New Jersey against a stockholder of the corporation, residing in 
New Jersey to recover upon an obligation imposed upon all stockholders by a 
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Kansas statute. A statute of New Jersey, forbidding a recovery in all such cases, 
was held to impair the obligation of the contract and to be unconstitutional. For 
all these reasons we think that the contract of| insurance in suit carried with it 
obligations resting in the laws of the state of New York; that chapter 232 of the 
Laws of 1926, if it winthdrew, substantially, all remedies for the enforcement of 
the contract, impaired an obligation of the contract which had its source and sanc- 
tion in the laws of the selfsame state. 

[11-13] The obligation of a contract, which may not be impaired, does not in- 
clude the particular remedies provided by a state for its enforcement at the time 
of the inception of the contract, so that the same are made immune from alteration 
or modification. The withdrawal of all remedies, however, does impair the ob- 
ligation. Otherwise the owner of: a broken promise would find his cause of action 
to be nothing more than that “metaphysical subtlety” (to borrow an expression of 
Professor Ames—see Lectures on Legal History, p. 199), “an immortal right to 
bring an eternally prohibited action.” Moreover, a substantial impairment of a means 
of enforcement is an impairment of the contract obligation. Sturges v. Crowninshield, 
4 Wheat. 122, 4 L. Ed. 529; McCracken vy. Hayward, 2 How. 608, 11 L. Ed. 397; 
White v. Hart, 13 Wall. 646, 20 L. Ed. 685; Edwards v. Kearzey, 96 U. S. 595, 
24 L. Ed. 793; Bronson v. Kinzie, 8 How. 311, 11 L. Ed. 143; Penniman’s Case, 103 
U. S. 714, 26 L. Ed. 602. In the case last cited the Supreme Court said: 

“The general doctrine of this court on this subject may be thus stated: In 
modes of proceeding and forms to enforce the contract the Legislature has the con- 
trol, and may enlarge, limit, or alter them, provided it does not, deny a remedy or so 
embarrass it with conditions or restrictions as seriously to impair the value of the 
right.” 

Statutes suspending, for an indefinite period, all proceedings to enforce a con- 
tract, have very generally been held to be unconstitutional. Thus statutes passed by 
the Southern States during the Civil War, prohibiting the issuance of executions 
upon judgments until the expiration of 12 months from “the ratification of a treaty 
of peace between the United States and the Confederacy,” have been held to impair 
the obligation of contracts. Hudspeth & Co. v. Davis, 41 Ala. 389; Garlington v. 
Priest, 13 Fla. 559; The Sequestration Cases, 30 Tex. 688, 98 Am. Dec. 494; Burt 
v. Williams, 24 Ark. 91. A statute providing that an execution upon a judgment in a 
suit to recover upon a note or contract to pay money shall not be issued “until other- 
wise provided by law” impairs the obligation of contracts. Barnes v. Barnes, 53 
N. C. 333. In Daniels v. Tearney, 102 U. S. 415, 26 L. Ed. 187, the United States 
Supreme Court declared a law of Virginia, which forbade the issuance of an ex- 
ecution upon a judgment, “until otherwise provided by law,” to be unconstitutional. 
On the other hand, it has been held that a statute forbidding the rendition of a 
judgment until the lapse of one year after suit brought does not impair the obliga- 
tion of a contract. Pollard v. Woods, 40 Ala. 77. Two interesting cases in the 
courts of Pennsylvania have arisen. In the one case it was held that a statute staying 
civil process against any person in the service of the United States during the Civil 
War for the term of such service and 30 days thereafter, where the maximum term 
of enlistment was 3 years, did not impair a contractual obligation and was constitu- 
tional. Breitenbach v. Bush, 44 Pa. 313, 84 Am. Dec. 442. In a later case, in view 
of the fact that the enlistments, by a subsequent act of Congress, had become en- 
listments “during the war,” the statute was held unconstitutional. Clark v. Martin, 
3 Grant Cas. (Pa.)! 393. In the Breitenbach Case the court said: 

“We hold any law to be constitutional which gives a stay for a time that is 
definite and not unreasonable, but unconstitutional if the stay be for an indefinite 
time, or for a time that is unreasonable, though definite.” 

In our case the statute requires that actions of a certain class be stayed until 
30 days after “the recognition de jure of a government of Russia by the government 
of the United States.” In other words, the actions are to be stayed “until the hap- 
pening of an event which may never happen,” as said in Burt v. Williams, supra. 
The great weight of authority is to the effect that a state imposing such a stay im- 
pairs the obligation of contracts and violates the constitutional limitation. 

[14, 15] All contracts are made subject to the exercise by government of a 
sovereign right to legislate for the protection of “the lives, health, morals, comfort 
and general welfare of the people.” Manigault v. Springs, 199 U. S. 473, 26 S. Ct. 
127, 50 L. Ed. 274. That the government may be required, in times of public stress, 
so to legislate as to nullify private. contracts, is an implied term of the law of 
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every contract, so that such legislation, if enacted, does not impair the obligation of 
the contracts within the meaning of the limitation. Marcus Brown Co. v. Feldman, 
256 U. S. 170, 41 S. Ct. 465, 65 L. Ed. 877. In People ex rel. Durham Realty Corp. 
v. La Fetra, 230 N. Y. 429, 444, 130 N. E. 601, 606, this court said: 

“Emergency laws in time of peace are uncommon but not unknown. Wholesale 
disaster, financial panic, the aftermath of war (Hamilton v. Kentucky Distilleries 
& W. Co., 251 U. S. 146, 161 [40 S. Ct. 106, 64 L. Ed. 194]), earthquake, pestilence, 
famine and fire, a combination of men or the force of circumstances may, as the 
alternative of confusion or chaos, demand the enactment of laws that would be 
thought arbitrary under normal conditions.” 

[16, 17] .We have here no such emergency. ‘Confusion or chaos” would not 
have resulted if the statute in question had not been passed. The prompt collection, 
through the process of our courts, of overdue insurance moneys payable in Russia, 
in Russian roubles, would not have involved a calamity, either public or private; 
not public, since the policyholders of two insurance companies would alone have been 
affected ; not private, for the compulsory satisfaction of honest debts by debtors amply 
able to pay cannot be regarded as catastrophic in any sense. We do not mean to say 
that this defendant has presently no defense to this action. That question is not now 
involved. For the defendant is not now urging that the Soviet decrees canceling 
all Russian insurance policies are binding upon this plaintiff, a Russian citizen resi- 
dent in Russia when the decrees were passed. On the contrary, it is urging that the 
stay law will result in supplying a defense not now possessed. Its justification for 
the law is that, when the Soviet government has been recognized, if ever it shall be, 
the Soviet decrees will retroactively have become effective to its advantage. And what 
is the defense which, in the event that recognition is granted, will then become 
available to insurance companies against holders of{ policies payable in Russia in 
Russian roubles? Not that the contracts of insurance have been fully performed. 
Not that the insurance moneys due have been paid. Those defenses, if existent at 
all, are existent now, and need no statutory aid to make them available. Not that 
the insurance companies have been deprived of their Russian assets. That a debtor 
has lost the wherewithal to pay is no defense, whether its loss is attributable to 
simple robbery or to piracy which has been coated white by legislation. The defense 
will be that the unpaid policyholders have lost their causes of action by virtue of - 
decrees, then having legal sanction, which arbitrarily canceled their obligations against 
such companies without compensation and without substitution of other obligors 
having the will or the duty to pay. We do not think that the public weal required 
that honest creditors should be made to abide the time when a law, inherently unjust 
and confiscatory, enacted by a governmental power, then regarded as barbarous, might 
become an effective weapon of defense, through the recognition of that power as a 
worthy member of the society of civilized nations. We think that the statute in 
question cannot be upheld as an emergency law enacted to protect “the lives, 
health, morals, comfort and general welfare of the people”; that it was an uncom 
stitutional act, in that it provided for stays of actions and proceedings for an in- 
definite period of time and therefore, if effective, would have impaired the obligation 
of contracts. 

We therefore, answer in the affirmative question No. 1: 

“Would section 169-a of the Civil Practice Act, as sought to be applied by de- 
fendant in this action, contravene the provision of section) 10 of article 1 of the Con- 
stitution of the United States, that no state shall pass any law impairing the obliga- 
tion of contracts?” 


Having so answered, it is unnecessary to answer the other question certified. 
The order should be affirmed, with costs. 


Cardozo, C. J., and Pound, Crane, Andrews, Lehman, and O’Brien, JJ., concur. 
Order affirmed, etc. 


McKENNA vy. METROPOLITAN LIFE INS. CO. 
(Supreme Court, Appellate Division, Second Department. March 11, 1927.) 


220 New York Supplement 568. 

1. INSURANCE—PROVISION MAKING POLICY INCONTESTABLE 
AFTER IT HAS BEEN “IN FORCE” FOR TWO YEARS HELD IN- 
APPLICABLE, WHERE INSURED DIED BEFORE EXPIRATION OF 
a (INSURANCE LAW, § 101, AS AMENDED BY LAWS 


Clause in life insurance policy, providing that policy “shall be incontestable after 
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it has been in force for two years from its date of issue except for non-payment 
of premiums,” not complying with Insurance Law, § 101, as amended by Laws 1921, 
c. 407, held not to exclude defenses of insured’s fraud or misrepresentations as to 
Previous condition of his health, where insured died before, and insurer’s answer 
setting up defenses was filed after, expiration of two-year period; words “in force” 
requiring that insured be alive at end of two-year period. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


2. INSURANCE—ORDINARILY DOUBT AS TO MEANING OF LANGUAGE 
oO POLICY SHOULD BE CONSTRUED AGAINST 
Ordinarily doubt as to meaning of language of life insurance policy should be 

construed against insurer, whose language it is. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Lazansky, J., dissenting. 

Appeal from Special Term, Queens County. 

Action by Nicholas McKenna, as ancillary executor of Gertrude Malnati, de- 
ceased, against the Metropolitan Life Insurance Company. From an order granting 
summary judgment to plaintiff, and from the judgment entered thereon, defendant 
appeals. Reserved on the law and facts, and judgment directed for defendant. 

Argued before Kelly, P. J., and Manning, Young, Kapper and Lazansky, JJ. 

James C. Van Siclen, of Jamaica, for appellant. 

Hector McG. Curren, of Brooklyn (Fred Iscol, of Brooklyn, on the brief), for 
respondent. 

MANNING, J. Prior to the enactment of chapter 407 of the Laws of 1921, 
amending Insurance Law, § 101, life insurance companies were required to in- 
corporate in their policies a provision that “the policy shall be incontestable after 
two years from its date of issue. * * *” By the 1921 amendment it was required 
that thereafter there should be a “provision that the policy shall be incontestable 
after it has been in force during the lifetime of the insured for a period of two 
years from its date of issue.” 

On March 4, 1924, the Metropolitan Life Insurance Company issued to Louis 
Malnati a policy of insurance, in the sum of $5,000, for the benefit of Gertrude, his 
wife. For reasons best known to its officials, the company used neither of these 
clauses, but used, instead, a clause containing parts of both, to wit, that the policy 
“shall be incontestable after it has been in force for two years from its date of 
issue, except for non-payment of premiums. * * *” 

The insured died on August 24, 1925; so at the date of his death the policy 
had been in existence for a period of less than a year and a half. The company, 
on demand, refused to honor the policy, and on or about the 11th day of February, 
1926, the widow began an action to recover the amount of its face value. The 
company, by an answer verified on April 27, 1926, set up the defense of fraud and 
misrepresentation; the assignment being that in his application the insured willfully 
made false statements concerning his previous condition of health. In the belief 
that, notwithstanding the death of the insured, the policy had been in force for two 
years and was incontestable, the widow moved for summary judgment under rules 
113 and 114, Rules of Civil Practice, and section 476 of the Civil Practice Act, upon 
the ground that, in the circumstances, the answer was a sham. 

The motion for summary judgment was granted at Special Term by an order en- 
tered on July 2, 1926. Upon that order a judgment was entered in favor of the widow. 
From that order and from the judgment the Insurance Company appeals. Since the 
taking of the appeal the widow has died, and one Nicholas McKenna, “ancillary 
executor,” has been substituted. ’ , 

[1] The first question for determination is the meaning of the words “in force 
as they appear in the incontestable clause of the policy. The question was discussed 
in McDonnell v. Mutual Life Insurance Co. of New York, 131 App. Div. 643, 
116 N. Y. S. 35. In that case a policy was issued in the sum of $1,000, payable to 
the widow upon the insured’s death. There was a clause which provided that the 
policy would be credited with its distributive surplus apportioned at the expiration 
of 15 vears from the date of issue, but that only policies “in force” at that time 
would be entitled to a distributive share. The insured died 11 days before the 
expiration of the 15-year distributive period. The insurance company, without knowl- 
edge of his death, presented to the beneficiary a notice which stated that the dis- 
tributive share was $472.70. if taken in cash, and $567 if taken in the form of 
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additional insurance. The notice also contained the statement that to obtain such 
additional insurance it would be necessary for the insured to present satisfactory 
proof of health. Thereafter the widow presented proof of death and received the 
sum of $1,000. The company, however, refused to pay the distributive share. The 
matter came before the Appellate Division of the First Department upon an agreed 
statement of facts, and that court, construing the clause in question, and particularly 
the words “in force,” said: 

“The obligation to pay in accordance with the terms of the contract is in force, 
but the policy of life insurance is no longer in force. It has been transformed into 
a liquidated debt by the happening of the contingent event theretofore provided for. 
* * * The words ‘in force,’ used in the policy, can mean no other thing than this: 
_ he required premiums shall have been fully paid and that the insured shall be 
still alive.” 

In Jefferson Standard Life Ins. Co. v. McIntyre (D. C. 285 F. 570) the clause 
was: 

“After this policy shall have been in force for one full year from the date 
hereof, it shall be incontestable for any cause except for non-payment of premiums.” 

As to this the court said: 

“Are the policies ‘in force,’ as contemplated in the clause, after the death of the 
assured occurring prior to one year from the date of the policy? It seems to me 
that the proper construction of this clause is that it contemplates the continuance in 
life of the assured during that year; else why except the non-payment of premiums?” 

So in that case, as in the McDonnell Case, the determination turned on the 
meaning of the words “in force,” and in both cases the court’s opinion was that the 
words contemplate that the insured shall be alive. The McIntyre Case was taken to 
the Circuit Court of Appeals (294 F. 886), where it was reversed upon authority 
of Mutual Life Ins. Co. of New York v. Hurni Packing Co., 263 U. S., 167, 44 S. 
Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102, the court saying: 

“The provision in a life insurance policy that ‘this policy shall be incontestable, 
except for non-payment of premiums, provided two years shall have elapsed from 
its date of issue,’ has the effect of making the policy incontestable, on a grourd other 
than the excepted one, by the insurer after two years from its date of issue, though 
the insured died within that time. Mutual Life Ins. Co. of New York v. Hurni 
Packing Co. (November 12, 1923), 263 U. S. 167, 44 S. Ct. 90, 68, L. Ed. 235 [31 
A. L. R. 102]. We think that the reason stated in support of the conclusion reached 
in the last-cited case are applicable to the provision now in question. The contested 
policies did not cease to be in force upon the death of the insured. The contracts: 
remained in force, upon the death of the insured immediately inuring to the benefit 
of the beneficiaries. 

“Nothing in the language of the provision in question indicates the existence 
of an intention to make the effectiveness of it dependent upon the insured remaining 
alive for one full year from the date of the policies. The conclusion is that that 
provision was effective at the time this suit was brought, and that the policies, which 
under the Florida law inured to the exclusive benefit of the original defendants, 
would have become incontestable on the grounds relied on upon the expiration of 
one full year from the date thereof without a contest being instituted.” 

But the clause in Mutual Life Ins. Co. of New York v. Hurni Packing Co., 
as the opinion there states, was different from the clause in the McIntyre Case— 
a fact that the appellate court in the McIntyre Case either overlooked or ignored. 
In Mutual Life Ins. Co. of New York v. Hurni Packing Co. the clause provided, 
unqualifiedly, that the policy should be incontestable, providing “two years shall have 
elapsed from its date of issue.” Nothing was said about the policy being “in force.” 
With that clause in mind, the court said (page 177 [44 S. Ct. 92]): 

“In order to give the clause the meaning which the petitioner ascribes to it, it 
would be necessary to supply words which it does not at present contain. The 
provision plainly is that the policy shall be incontestable upon the simple condition that 
two years shall have elapsed from its date of issue; not that it shall be incontestable 
after two years if the insured shall live, but incontestable without qualification and in 
any event.” 

The court then proceeded to discuss Jefferson Standard Life Ins. Co. v. Mc- 
Intyre, supra, and another case, saying (page 178 [44 S. Ct. 92].) 

“But the incontestability clause under review in those cases was unlike the one 
here. There the clause was : ‘After this policy shall have been in force for one full 
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year from the date hereof it shall be incontestable,’ etc. The decisions seem to have 
turned upon the use of the words ‘in force,’ the District Judge in the first case 
saying: ‘Are the policies “in force,” as contemplated in the clause, after the death 
of the assured occurring prior to one year from the date of the policy? It seems 
to me that the proper construction of this clause is that it contemplates the continuance 
in life of the assured during that year; else why except the non-payment of 
premiums?’ This amounts to little more than a quere, since the question was then 
dismissed and the case decided upon another ground.” 

_ After thus declaring that the question presented in the McIntyre Case was not 
in the Hurni Case, the court went on to say that they expressed neither “agreement 
nor disagreement” with the construction put by the McIntyre decision upon the pro- 
vision therein considered, but said that, dealing alone with the provision in the case 
before them, they were constrained to hold: 

“That it admits of no other interpretation than that the policy became incon- 
testable upon the sole condition that two years had elapsed.” 

So, as I have said, although the court in the Hurni Case pointed out the distinc- 
tion between the clause in that case and the clause in Jefferson Standard Life Ins. 
Co. v. McIntyre, and disclaimed any attempt to pass upon the latter, the Circuit 
Court of Appeals reversed the District Court in Jefferson Standard Life Ins. Co. 
v. McIntyre, upon authority of the Hurni Case. 

In April, 1917, the Court of Appeals, Judge Cardozo writing, decided the case 
of McCormack v. Security Mut. Life Ins. Co., 220 N. Y. 447, 116 N. E. 74. The 
policy contained a provision that it should be incontestable “after it shall have been 
in force one full year.” The plaintiff contended that the provision made the policy 
incontestable. The policy had lapsed and was reinstated. The court held that the 
reinstated policy must be viewed as a new contract, and that the “one full year” 
must run from the date of reinstatement. The insured died within a year from 
that date, and because of that fact the court decided that the plaintiff’s argument 
would not hold. This was in substance, if not in express terms, a holding that the 
policy was not “in force’ after the death of the insured. On this point the head- 
note reads: 

“4. The provision in the policy that ‘after it shall have been in force one full 
year, provided any and all payments required from the insured shall be made on 
or before the date on which they become due, this policy shall be incontestable,’ is not 
applicable, since it had not been in force a full year after its reinstatement, at the 
time of the death of the insured.” 

Markowitz v. Metropolitan Life Insurance Co., 122 Misc. Rep. 675, 203 N. Y. S. 
534, was decided by the Appellate Term, First Department, in March, 1924. In that 
case the policy contained a clause that except for non-payment of premiums, it should 
be “incontestable after two years from the date of its issue.” That clause, it will 
be observed, differed from the clause in the instant case, just as the clause in the 
Hurni Case differed. Upon the trial there was judgment for the plaintiff upon the 
ground that by the contestability clause the policy was conclusive against the company 
after two years from the date of its issue, even though the insured had previously 
died. That judgment was in line with the holding in the Hurni Case, where the 
clause was identical. The Appellate Term, however, stating that the question “seems 
never to have been squarély decided by the New York courts,” held that the “great 
weight of authority” was against the plaintiff’s contention and that the policy ceased to 
be in force upon the death of the insured. Among the authorities cited was Jefferson 
Standard Life Ins. Co. v. McIntyre, supra, and McCormack v. Security Mut. Life 
Ins. Co., supra. : es 

Later the Special Term, First District, decided Travelers’ Insurance Co. v. Sny- 
decker, 127 Misc. Rep. 66, 215 N. Y. S. 276. In that case the insurance company, after 
the death of the insured, brought an action in equity to rescind the policy upon the 
ground of fraud, and the defendant moved to dismiss for failure to state a cause_of 
action. The motion was denied, the court stating: y 

“The policy here in suit contains the statutory incontestability clause. The posi- 
tion of the plaintiff is that, unless it begins a suit to contest the policy within the time 
limited therein, it will lose its right to contest the validity of the policy. The contest 
contemplated by the incontestability clause in a suit (37 C. J. 54), and cases there cited 
under notes 56 and 57. The insurance company is therefore compelled to sue within 
the statutory period. This situation is not changed by the circumstance that the 
assured has died. 
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“I have not overlooked the opinion in Markowitz v. Metropolitan Life Ins. Co., 
122 Misc. Rep. 675 [203 N. Y. S. 534]. That opinion was written before the decision 
of the United States Supreme Court in Mutual Life Ins. Co. [of New York] v. Hurni 
Packing Co., 263 U. S. 167 [44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102], which 
holds squarely that the incontestability clause continues in effect after the death of 
the assured for the benefit of the beneficiary. The special circumstance which gives 
the ground of equitable relief here is, therefore, that unless the plaintiff moves in 
equity the defendant may delay suing at law on the policy until after the incontesta- 
bility period has expired and thus defeat the plaintiff's right to seek rescission.’ 

f, as the opinion in that case states, the policy in the Snydecker Case contained 
the standard statutory clause, it differed entirely from the claim in the Hurni Case, 
upon which reliance was had. If the clause in the Snydecker policy was, simply, that 
the policy should be incontestable after two years, it was in line with the Hurni 
Case, but different from the clause in the case at bar. 

The cases I have discussed show the uncertainty and the resulting conflict in 
connection with the question involved. That the policy is not “in force” after the 
death of the insured was held in the First Department case of McDonnell v. Mutual 
Life Ins. Co. of New York, supra; in the first McIntyre Case, which was reversed 
upon authority of the Hurni Case, although in the Hurni Case the clause was differ- 
ent; in the McCormack Case; and in Markowitz v. Metropolitan Life Ins. Co. The 
cases apparently to the contrary are the second McIntyre Case, decided upon the alleged 
authority of the Hurni Case, the Hurni Case itself, and the Snydecker Case. Thus, 
in the majority of the cases where the policy was not to be incontestable until it had 
been “in force” two years, it was held that the policy was not in force after the death 
of the insured. The only apparent exception is the second McIntyre Case. 

[2] Before the enactment of the amendment of 1921 the language of the standard 
incontestable clause was ambiguous. Had the company used the language prescribed 
by the amendment, the ambiguity would have been overcome, and it would have been 
plain that, before a policy could become incontestable, it must have been in force 
for two years, and the insured must have been alive during all of the two years. The 
company, however, chose to continue the ambiguity by ignoring the mandate of the 
amendment. The language of the clause being of the company’s own selection, the 
doubt arising should ordinarily be resolved against it. Mutual Life Ins. Co. of New 
York v. Hurni Packing Co., supra. But in view of the McCormack and other New 
York cases, where the incontestable clause paralleled the clause in the instant case, I 
fail to see how we can say as matter of law that under the clause in question the 
policy outlived the death of the insured, and we cannot sustain the summary judg- 
ment, unless we so hold. I think the defendant insurance company has shown that 
it has an “arguable defense.” 

The order granting motion for summary judgment, and the judgment entered 
thereon, should be reversed upon the law and the facts, without costs, and judgment 
directed for defendant, without costs. 

Kelly, P. J., and Young and Kapper, JJ., concur. 

Lazansky, J. (dissenting). There is doubt as to whether the words “in force 
for two years from its date of issue,” in the provision with reference to incontesta- 
bility, mean in force only during the lifetime of the assured, or during that time and 
thereafter, for a period of two years. The policy was the handiwork of defendant. 
The clause is drawn in violation of the provisions of Insurance Law, § 101, as amended 
by Laws of 1921, c. 407, the language of which, if followed, would have avoided any 
question. The doubt thus created by the defendant should be resolved against it. 


ARRINGTON v. CONTINENTAL LIFE INS. CO. (No. 82.) 
(Supreme Court of North Carolina. March 16, 1927.) 
137 Southeastern Reporter 137. 

1. INSURANCE—BENEFICIARY UNDER LIFE POLICY, LAPSED FOR 
wNONPAYMENT OF PREMIUMS BEFORE INSURED’S DEATH, MUST 
SHOW WAIVER BY INSURER. 

Where life insurance policy had lapsed for nonpayment of premiums before death 
of insured. beneficiary, to recover thereon, must show insurer waived provisions of 
policy relative to time and manner in which premiums should be paid. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 
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2. INSURANCE—EVIDENCE HELD TO JUSTIFY SUBMISSION OF ISSUE 
WHETHER INSURER WAIVED LAPSE OF LIFE POLICY FOR NON- 
PAYMENT OF PREMIUMS. 

In action on policy of life insurance, evidence held to justify submission of issue 
whether insurer waived lapse of policy for nonpayment of premiums, in view of 
showing that check was accepted by insurer as unconditional payment of all pre- 
miums due after policy lapsed. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE—FORFEITURE OF LIFE POLICY FOR NONPAYMENT 
OF PREMIUMS IS WAIVED BY INSURER’S UNQUALIFIED UNCON- 
DITIONAL RECEIPT OF PAST-DUE PREMIUM. 

Where premium on life insurance policy is not paid in manner prescribed therein, 


policy is forfeited, but unqualified unconditional receipt of past-due premium is waiver 
of such forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[1].) 


4. INSURANCE—INSURER IS ESTOPPED TO INSIST ON FORFEITURE 
OF LIFE POLICY AFTER INSURED’S CONFORMITY TO INSURER’S 
COURSE OF ACTION INDUCING BELIEF THAT FORFEITURE 
WOULD NOT BE INCURRED. 

Course of action on part of insurance company, leading insured honestly to be- 
lieve that, by conforming thereto, forfeiture of policy will not be incurred, followed 
by conformity on his part, will estop company from insisting on forfeiture, though 
it might be claimed under express letter of contract. 

(For other cases, see Insurance, Dec. Dig. § 388[3].) 

Appeal from Superior Court, Halifax County; Ward, Judge. 

Action by Rodney Arrington against the Continental Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. No error. 

Action by plaintiff, the beneficiary named therein, upon a policy of insurance 
issued by defendant upon the life of Pattie Arrington. The action was begun in the 
court of a justice of the peace of Halifax county, and was tried in the superior court of 
said county upon appeal from judgment rendered therein. 

Issues submitted to the jury were answered as follows: 

“(1) Was the policy sued on four weeks in arrears at the time of the $3 payment 
on March 23, 1926? Answer: Yes. 

“(2) Did the defendant waive the alleged lapse of the policy by reason of the - 
alleged nonpayment of the premium? Answer: Yes. 
sigs In what sum, if any, is the defendant indebted to the plaintiff? Answer: 
é From judgment upon the foregoing verdict, defendant appealed to the Supreme 

ourt. 

Geo. C. Green, of Weldon, for appellant. 

Travis & Travis, of Halifax, for appellee. 

Connor, J. The policy sued on in this action was issued on October 17, 1921. 
According to its terms, a weekly premium of 25 cents was due and payable thereon on 
or before each Monday, during its continuance. It is provided in the policy that, upon 
the failure of the insured to pay a weekly premium within four Mondays from the 
date on which it was due, the policy shall become void; however, should the death of 
the insured occur when any premium is in arrears not exceeding four Mondays, de- 
fendant will nevertheless pay the policy, subject to its conditions. 

The insured, Pattie Arrington, died on March 30, 1926. Plaintiff contended that 
on March 23, 1926, all premiums had been paid on the policy up to and including 
March 8, 1926; that on said date, insured, who resided in Halifax, N. C., sent by mail 
to defendant, at its home office in Richmond, Va., a cashier’s check for $3 in payment 
of premiums then due and to become due thereafter up to and including April 12, 1926; 
that said check was accepted by defendant as such payment and thereafter duly col- 
lected by defendant. 

Defendant contended that the last premium paid prior to the death of insured was 
due on January 8, 1926. It admitted that it received the check for $3 on March 23, 
1926, and thereafter collected same, but denied that it accepted the check or the pro- 
ceeds of same in payment of premiums then due and to become due thereafter. It 
contended that it held said sum of $3 in suspense in accordance with the provisions 
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of the policy, and that, after the death of insured, it returned said sum to plaintiff. 
Plaintiff testified that he had declined to accept defendant’s check for $3, as tendered 
to him. 

[1] The first issue having been answered by the jury in the affirmative, the policy 
had lapsed prior to the receipt of the check for $3, on March 23, 1926, and was there- 
fore void at the date of the death of insured; plaintiff, the beneficiary named therein, 

cannot recover on the policy unless defendant waived provisions of the policy relative 
to the time and manner in which the premiums should be paid. 

[2] Defendant excepted to the submission by the court of the second issue, and 
also to instructions in the charge to the jury with respect to said issue. It contends 
that there was no evidence upon which the jury could answer the said issue in the 
affirmative, and that the burden upon said issue, being on plaintiff, it was error to 
submit said issue and to instruct the jury with respect thereto. 

There was evidence tending to show that the check for $3, payable to its order, 
was received by defendant on March 23, 1926, and thereafter collected; that said check 
was accepted by defendant as an unconditional payment of all premiums due on the 
policy from March 8, 1926, up to and including April 12, 1926; that said check was 
sent by insured and received by defendant in conformity with the course of dealing 
between them theretofore had with respect to the payment of premiums on said policy ; 
that there was printed in the premium receipt book, furnished by defendant to the 
insured, a notice to the effect that, if premiums are paid when more than four 
weeks in arrears, they will be received by defendant, only on condition that insured 
is then in good health and sound bodily. There was evidence that insured was in good 
health and sound bodily on March 23, 1926, the date on which the check was received. 
The insured suffered a stroke of apoplexy on March 25, 1926, and died thereafter on 
March 30, 1926. 

[3] In Clifton v. Insurance Co., 168 N. C. 499, 84 S. E. 817, Brown, J., says: 

“It is elemental law that the payment of the premium is requisite to keep the 
policy of insurance in force. If the premium is not paid in the manner prescribed 
in the policy, the policy is forfeited. * * * The insurer may waive such conditions, 
and the unqualified, unconditional receipt of a past-due premium is a waiver.’ 

In Murphy v. Insurance Co., 167 N. C. 334, 83 S. E. 461, Hoke, J., says: 

“It is also held by well- considered cases on the subject here and elsewhere that this 
provision as to forfeiture, being inserted for the benefit of the company, may be 
waived by it, and such a waiver will be considered established and a forfeiture pre- 
vented whenever i. is shown, as indicated, that there has been a valid agreement to 
postpone payment or that the company has so far recognized an agreement to that 
effect or otherwise acted in reference to the matter as to induce the policyholder, in 
the exercise of reasonable business prudence, to believe that prompt payment is not 
expected and that the forfeiture on that account will not be insisted on. 

[4] A statement of the principle applicable in this case in the following words was 
approved by this court in Paul v. Insurance Co., 183 N. C. 159, 110 S. E. 847: 

“A course of action on the part of the insurance company which leads the par 
insured honestly to believe that by conforming thereto a forfeiture of his policy will 
not be incurred, followed by due conformity on his part, will estop the company from 
insisting upon the forfeiture, though it might be claimed under the express letter 
of the contract.” 

See Coile v. Com. Travelers, 161 N. C. 104, 76 S. E. 622; Ins. Co. v. Eggleston, 
06 U. S. 577, 24 L. Ed. 841; Ins. Co. v. Norton, 96 U. S. 234, 24 L. Ed. 689. 

Defendant’s assignments of error cannot be sustained. There was no error in 
the submission of the second issue, or in the instructions of the court with respect to 
said issue. The instructions are well supported by authoritative decisions of this court. 

The judgment is affirmed. There is no error. 





TURLINGTON et at. v. METROPOLITAN LIFE INS. CO. 
(Supreme Court of North Carolina. April 6, 1927.) 
137 Southeastern Reporter 422. 

1. INSURANCE—INSURER HELD NOT LIABLE, WHERE APPLICANT 
DIED BEFORE ISSUANCE AND DELIVERY OF POLICY AND PAY- 
MENT OF PREMIUM. 

Where application for life policy stipulated that insurer incurred no liability 
until it had been received and approved application and policy was issued and de- 


(No. 86.) 
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livered, insurer was not liable, where applicant died before issuance and delivery of 

policy and payment of premium thereon. 

(For other cases, see Insurance, Dec. Dig. §§ 136[1], 137[1].) 

2. INSURANCE—STIPULATION THAT INSURER INCURRED NO LIA- 
BILITY UNTIL APPLICATION WAS APPROVED AND POLICY DE- 
LIVERED AND PREMIUM PAID IS VALID. 

Stipulation in application for life insurance that insurer incurred no liability 
until approval of application and delivery of policy and payment of face premium 
is valid. 

(For other cases, see Insurance, Dec. Dig. §§ 130[2], 136[1], 137[1].) 

3. INSURANCE—INSURANCE AGENT HAS NO IMPLIED AUTHORITY 
TO ACCEPT CREDIT ON INDIVIDUAL INDEBTEDNESS IN PAY- 
MENT OF PREMIUM. 

An agent for an insurance company has no implied authority from his principal 
to accept a credit upon hid individual indebtedness to an applicant for a policy of in- 
surance, or any one else, in payment of premium on policy applied for. 

(For other cases, see Insurance, Dec. Dig. § 186[3].) 


5. INSURANCE—INSURER’S NOTICE AS TO PREMIUMS HELD NOT 
EVIDENCE OF RATIFICATION OF TRANSACTION BY AGENT FOR 
PAYMENT OF PREMIUM BY CREDITING HIS ACCOUNT. 

Notice by insurer to effect that quarterly premium on policy issued would be due 
at certain date held not evidence of ratification of transaction between applicant and 
insurance agent with respect to payment of premium by crediting agent’s account, in 
absence of evidence that insurer, at time of sending notice, had knowledge of such 
transaction. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from Superior Court, Wayne County; Cranmer, Judge. 

Action by R. S. Turlington and another, administrators of Richard C. Turlington, 
against the Metropolitan Life Insurance Company. Judgment for plaintiffs, and de- 
fendant appeals. Reversed and action dismissed. 

Action upon policy of life insurance. Defendant denies liability under the policy 
alleged to have been issued by defendant upon the life of Richard C. Turlington; it 
alleges that it has never issued any policy of insurance upon the life of the said 
Richard C. Turlington, and that it is not liable as an insurer of his life, by reason 
of his application to defendant for a policy of insurance upon his life: 

On February 2, 1924, Richard C. Turlington signed an application to defendant 
for a policy! of insurance upon his life, in the sum of $1,000, payable at his death to 
his estate. He died on February 9, 1924. 

Plaintiffs allege that, at the date of said application, the first quarterly premium 
on the policy applied for was paid by Dr. R. S. Turlington, a son of Richard C. 
Turlington, the applicant, and that said application was thereafter received, approved, 
and accepted by defendant, at its home office in New York City, prior to the death 
of Richard C. Turlington. Plaintiffs contend that by reason of said payment, and 
of the acceptance of said application, during the lifetime of Richard C. Turlington, 
defendant is liable to them for the amount of the policy applied for by Richard C. 
Turlington. 

Defendant denies each of these allegations. It alleges that it did not approve 
and accept said application until after the death of Richard C. Turlington. It con- 
tends that it is not liable to plaintiffs on account of such acceptance by it of the 
application for a policy of insurance upon the life of said Richard C. Turlington. 

he only issue submitted to the jury was answered as follows: 
$1 age the defendant indebted to plaintiffs, and if so, in what amount? Answer: 

From judgment on this verdict, defendant appealed to the Supreme Court. 

Dawson & Jones, of Kinston, and Langston, Allen & Taylor, of Goldsboro, for 
appellant. 

D. H. Bland, of Goldsboro, for appellees. 

Connor, J. On February 2, 1924, Richard C. Turlington signed, at Goldsboro, 
N. C., an application to defendant for a policy of insurance on his life, in the sum 
of $1,000, payable to his estate. 


This application was forwarded promptly by defendant’s agent at Goldsboro, 
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N. C., to defendant, at its home office in New York City. It was approved and ac- 
cepted by defendant on February 15, 1924. A policy of insurance, in accordance with 
said application, dated February 15, 1924, was thereupon sent by defendant, through 
the mail, to defendant’s agent at Goldsboro, N. C., to be delivered to Richard G. 
Turlington by said agent upon payment of the first "quarterly premium as, stipulated 
in said policy. The agent at Goldsboro received said policy; having learned that 
Richard C. Turlington had died on February 9, 1924, the said agent returned the 
policy to defendant. It was not issued and delivered to Richard C. Turlington or to 
any one for him, during his lifetime; nor was the premium, as stipulated in the 
policy, ever paid to defendant by Richard C. Turlington or by any one for him. 

{1, 2] All the evidence offered at the trial with respect to the issuance and de- 
livery of the policy, upon which plaintiffs seek to recover in this action, tends to 
establish the facts to be as above stated; upon these facts, plaintiff cannot recover 
upon the policy. It is expressly stipulated in the application therefor : 

“That the company shall incur no liability under this application until it has 
been received, approved, and a policy issued and delivered, and the full first premium 
stipulated in the policy has actually been paid to and accepted by the company during 
the lifetime of the applicant.” 

This is a valid stipulation; plaintiffs, having failed to show by the evidence 
that the policy sued on was issued and delivered during the lifetime of Richard C. 
Turlington, cannot recover thereon. Ross v. Ins. Co., 124 N. C. 395, 32 S. E. 733. 

Upon their allegations that the first quarterly premium on the policy applied for 
by Richard C. Turlington was paid by his son, Dr. C. S. Turlington, at the time said 
application was signed, and that said application was approved and accepted by defend- 
ant prior to the death of Richard C. Turlington, plaintiff’s contend that defendant 
is liable to them for the amount of the policy applied for, notwithstanding such policy 
was not issued and delivered during the lifetime of Richard C. Turlington. 

The evidence, offered by plaintiffs, in support of t*eir allegation that-the premium 
was paid at the date of the application, tends to show that on February 2, 1924, the 
date of the application, Dr. C. S. Turlington, a son of the applicant, credited his 
account for professional service rendered to the agent of defendant, who solicited 
said insurance, with the amount of the first quarterly premium on the policy applied 
for by Richard C. Turlington; that this credit was given upon an express agreement 
between the said agent and Dr. Turlington, approved by Richard C. Turlington, that 
the first premium on the policy applied for should thereby be paid in advance, and 
that, if the application was approved and accepted by defendant, the policy issued 
pursuant thereto shouid be in full force and effect from and after February 2, 1924. 

[3, 4] No evidence was offered, however, by plaintiffs tending to show that the 
agent was authorized by defendant to accept a credit upon his individual indebtedness 
in payment of the premium on the policy applied for by Richard C. Turlington and to 
be issued by defendant, upon its approval and acceptance of the application. An agent 
for an insurance company has no implied authority from his principal to accept a 
credit upon his individual indebtedness to an applicant for a policy of insurance, or to 
any one else, in payment of the premium on the policy applied for. In the absence 
of express authority, an agreement by the agent to accept such credit as payment of 
the premium is not binding on the company, and such credit cannot be held to be a pay- 
ment of the premium. An agent cannot accept a credit on his personal indebtedness 
as payment on a sum due or to be due to his principal by his creditor, and 
thereby bind his principal, unless the principal has expressly authorized the agent 
to do so. All persons dealing with ‘an agent do so with notice of this salu- 
tary principle of the law of principal and agent, which is too well established 
to require citation of authorities. 

During the trial, plaintiffs offered in evidence, for the purpose of showing that a 
policy of insurance upon the life of Richard C. Turlington had been issued by defend- 
ant pursuant to his application therefor, a printed notice received by plaintiffs, after 
the death of Richard C. Turlington, through the mail, to the effect that a quarterly 
premium on a policy issued by defendant to said Richard C. Turlington, dated Vaseenry 
15, 1924, would be due on May 15, 1924, “if said policy was then in force.” 

[5] The court was of opinion that, if the jury should find that defendant sent this 
notice, it was evidence of its ratification of the transaction between Dr. C. S. Tur- 
lington and defendant’s agent, with respect to the payment of the premium at the 
date of the application. There was no evidence, however, that at the time defendant 
sent such notice, if it did send same, it had any knowledge of such transaction. In 
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the absence of such evidence, the act of defendant could not be a ratification of the 
unauthorized act of its agent. 

There was error in refusing to allow defendant’s motion, at the close of all the 
evidence, for judgment dismissing plaintiff's action as upon nonsuit. The judgment 
herein must be reversed and the action dismissed, for the reason that upon all the 


evidence plaintiffs cannot recover of defendant in this action. 
Reversed. 


BROWN v. MISSOURI STATE LIFE INS. CO. (No. 16805.) 
(Supreme Court of Oklahoma. Dec. 21, 1926. Rehearing Denied Jan. 18, 1927. 
Application to File Second Petition for Rehearing Denied March 22, 1927.) 

254 Pacific Reporter 7 
(Syllabus by the Court.) 

1. INSURANCE—INSURANCE COMPANY IS LIABLE IF IT NEGLI- 
GENTLY OR UNREASONABLY DELAYS IN ACTING ON APPLICA- 
TION. 

It is the duty of an insurance company, having solicited and obtained application 
for insurance and having received the premium exacted therefor, to pass upon the 
application within a reasonable time by denying the insurance or by writing and de- 
livering the policy as applied for; and the insurance company is liable for damages 
occasioned by its negligent or unreasonable delay in passing upon such application. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


2. INSURANCE—INACTION FOR DELAY IN ACTING ON APPLICATION, 
- ADMITTING INSURANCE COMPANY’S LETTERS TO AGENTS CON- 

CERNING FURTHER PHYSICAL EXAMINATION HELD ERROR. 

In an action to recover damages for delay in passing upon an application for in- 
surance, letters written by the insurance company to its agents, instructing them to 
have the applicant to submit to an additional examination, when it is not made to 
appear that the agents executed such instructions, are immaterial and incompetent and 
not admissible as evidence tending to show diligence on the part of the company. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Cotton County; A. S. Wells, Judge. 

Action by Alanson C. Brown against the Missouri State Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Robert E. Moloney, of St. Louis, Mo., Stevens & Cline, of Lawton, Madden & 
Hubbell, of Walters, and West, Gidson, Sherman, Davison & Hull, of Tulsa, for 
plaintiff in error. 

Keaton, Wells & Johnston, of Oklahoma City, Jourdan & English, of St. Louis, 
Mo., and A. H. Japp, of Walters, for defendant in error. 


Jarman, C. Alanson C. Brown, hereinafter referred to as plaintiff, was associated 
with Joseph F. Drake, hereinafter referred to as the applicant, in an oil venture. The 
plaintiff was to furnish the money while the applicant, who was an experienced and 
practical oil man, was to contribute his knowledge, services and skill to the project. 
All of the transactions hereinafter referred to occurred in 1923. The plaintiff had 
contributed about $90,000, and it was agreed that the applicant should procure a five- 
year term policy of insurance in the sum of $100,000 on his life, payable to the plain- 
tiff as beneficiary, for the purpose of indemnifying plaintiff for the sums of money 
advanced and to be advanced, and the policy was to be delivered to the plaintiff, and 
the premiums to be paid by the plaintiff. Pursuant to this agreement, application was 
made by Mr. Drake on August 8th to the Missouri State Life Insurance Company, 
hereinafter referred to as defendant, through its local soliciting agent at Walters, Okl. 
At the time of making the application, the applicant submitted to a medical exami- 
nation conducted by Dr. Janes, who reported that the applicant was a first-class risk 
for insurance. The amount of the first premium, as represented by the soliciting agent, 
was $1,031 which the applicant paid, at the time his application was taken for the 
insurance, out of funds furnished by the plaintiff and the soliciting agent executed a 
receipt therefor, stating that the policy, when issued and delivered by the company, 
“shall * * * be dated and be effective in accordance with the provisions of such 
policy on and from the date of the medical examination.” The application and the 
medical report were forwarded to the home office of the defendant at St. Louis and 
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received on August 13th. On account of the large amount of insurance applied for, 
the defendant, acting under its rules, notified its agent at Walters on August 14th to 
cause a second medical examination of the applicant to be made by a different medical 
examiner. On August 20th, in keeping with these instructions, the applicant submitted to 
a second examination by Dr. A. M. Jones of Walters, who likewise reported that the 
applicant was a first-class risk for insurance. The report of Dr. Jones and a specimen 
of the urine of the applicant were forwarded to and received by the home office of 
the defendant on August 22d. The applicant heard nothing further about the insur- 
ance until about September 26th, when Mr. Brown, the soliciting agent of the de- 
fendant, notified him that the defendant required that the applicant be examined a 
third time, and that he be given a “glucose meal.” At that time, the applicant was at 
Ryan or out in the country some distance from Walters where the examination was to 
be made, and, on account of drilling operations requiring his personal and immediate 
attention, he was not able to go to Walters at that time, but stated that he would do 
so and submit to the examination at his first opportunity. On October 15th, the 
applicant reported to Dr. Jones for the glucose test, which was administered for the 
purpose of enabling the defendant to ascertain positively whether the applicant had 
any trace of sugar in his urine. A specimen of applicant’s urine was then forwarded 
to and received by the home office of the defendant on October 17th, and an analysis 
thereof showed that the specimen contained no sugar, and on October 19th the appli- 
cation for insurance was approved by the defendant and the policy was written, but, 
before the same was mailed or delivered, the defendant received information that the 
applicant had been killed by an automobile accident, and the policy was there- 
upon cancelled. 

This action was commenced by the plaintiff to recover damages which he alleged 
were caused by the negligent or unreasonable delay of defendant in acting or passing 
upon the application for insurance, thereby preventing a delivery of the policy prior to 
the death of applicant. The trial resulted in a verdict for defendant, on which judg- 
ment was rendered, and the plaintiff has appealed. 

[1] It is well settled in this jurisdiction that damages may be recovered when an 
insurance company negligently or unreasonably delays in acting or passing upon an 
application for insurance; and in such case it is for the jury to determine whether the 
delay was negligent or unreasonable. Columbian National Life Ins. Co. v. Lemmons, 
Adm’r, 96 Okl. 228, 222 P. 255; Security Ins. Co. v. Cameron, 85 Okl. 171, 205 P. 151, 
27 A. L. R. 444; Duffy v. Bankers’ Life Ins. Co., 160 Iowa, 19, 139 N. W. 1087, 46 
L. Ri As: EN Sap'es: 

The main issue submitted to the jury in the instant case was whether the defend- 
ant negligently or unreasonably delayed passing upon the application for insurance. 

[2] The assignment of error, decisive of this appeal, urged by plaintiff, is that the 
jury was prejudiced by incompetent and irrélevant testimony introduced by the de- 
fendant over plaintiff’s objection. 

The specimens sent in connection with the second report of the physical exami- 
nation, made by Dr. Jones, and received by the defendant at its home office on August 
22d, were analyzed and showed what is termed a “suspicious reaction,” indicating: the 
presence of sugar in the urine. On August 23d, defendant wrote to Dr. Jones, ad- 
vising the result of the analysis, and directed that he cause applicant to submit to a 
“glucose test,” and gave specific instructions therefor, and sent containers for speci- 
mens to be taken after the test was given, and requested that they be forwarded as 
soon as possible so another analysis could be made. Not receiving a reply to this 
letter, the defendant, on September 4th, wrote a second letter to Dr. Jones, referring 
to the former one, and requesting a reply. On September 7th, Dr. Jones wrote a note 
on the back of defendant’s letter of September 4th, stating that the applicant had been 
away, and that he would be back in a few days, and “I will attempt to get the glucose 
test if possible.” Hearing nothing further, the defendant on September 19th wrote a 
third letter, insisting on the specimens; getting no result, the defendant on September 
27th wrote to its general agents, Kuoffer & McCracken, at Oklahoma City, requesting 
that they cause their agent to “arrange for a meeting between the applicant and ex- 
aminer in order that the information desired by us can be furnished.” The next thing 
done, the defendant again wrote to its general agents at Oklahoma City, stating that 
the “application is still in our pending file awaiting additional information requested 
from Mr. Jones.” Finally the specimens were received on October 17th and the 
analysis miade, showing an absence of sugar, and the application for the insurance was 
approved on October 19th as hereinabove stated. 
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Plaintiff insists that said letters were improperly admitted in evidence, for the 
reason they were merely instructions from the defendant to its agents, which were 
never executed, and therefore did not tend to establish diligence on the part of the 
cefendant to pass upon the application for insurance which would excuse the delay in 
respect thereto. W. U. T. Co. v. Cleveland, 169 Ala. 131, 53 So. 80, Ann. Cas. 1912B, 
534; W. U. T. Co. v. Johnson, 9 Tex. Civ. App. 48, 28 S. W. 124; Healy v. Johnson, 
127 Iowa, 221, 103 N. W. 92. We think these letters were not only inadmissible as 
evidence but that they were highly prejudicial, especially in view of the remarks of 
the trial judge in overruling plaintiff’s objection to the introducton of the letters, 
to wit: 


“T think it (referring to one of the letters) is competent to show that they used 
due diligence.” 

The position of plaintiff is well taken under the authorities cited. As far as this 
record discloses, Dr. Jones never attempted to carry out defendant’s instructions by 
communicating with and having the applicant to report for the glucose test; the most 
he did was to tell Mr. Brown, the local agent, that such test was required. There is 
nothing to show that the general agents of the defendant at Oklahoma City ever did 
anything to carry out the instructions given them in the letters. At whose instance 
the local agent, Mr. Brown, finally notified applicant of the requirement, the record 
is silent. By this array of letters, in the light of the remark of the trial court that 
he thought they were competent to show the defendant used due diligence, the jury 
probably could have arrived at the conclusion that the defendant was very diligent 
in trying to procure the specimens so the application could be passed upon, when, as 
a legal proposition, the letters were mere gestures. As far as the effect of these 
letters is concerned, it was just as well that they had not been written, since the appli- 
cant was not advised of their contents. The letters were written by the principal to its 
agents ; in effect, they were communications within the defendant’s own household, and 
amounted to nothing more than the defendant talking to itself. Had it been shown 
that the agents made diligent inquiry and search for the applicant, or had written him 
letters at his usual address, or that they did not know his whereabouts and were unable 
to locate him, we would then have a different question confronting us. The applicant 
had done all he could by making the application for insurance, submitting to the first 
and second examination, and paying the premium, and he had the right to assume that 
his application would be acted upon within a reasonable time, and that, if any further 
information or data was required of him, the defendant would notify him to that 
effect, and it was not his duty to make further inquiry about it under such circum- 
stances. Duffy v. Bankers’ Life Ass’n, supra. 

We therefore hold that said letters were incompetent and were calculated to be 
highly prejudicial to the plaintiff in the trial of the cause, and the judgment of the 
trial court is reversed, and the cause remanded for a new trial. 

Per Curiam. Adopted in whole. 


JOHNSON v. ROBERTS et at. (No. 16390.) 

{Supreme Court of Oklahoma. May 4, 1926. Rehearing Denied March 8, 1927.) 
254 Pacific Reporter 88. 
(Syllabus by the Court.) 

1. INSURANCE—WHERE INSURANCE IS TAKEN ON LIFE OF HUSBAND 
OR FATHER FOR BENEFIT OF WIFE OR CHILDREN, OR BOTH, 
WHILE THEY ARE LIVING HE CAN EXERCISE NO POWER OF DIS- 
POSITION THEREOVER WITHOUT THEIR CONSENT NOR HAS HE 
ANY INTEREST THEREIN OF WHICH HE CAN AVAIL HIMSELF; 
WHERE INSURANCE IS TAKEN ON LIFE OF FATHER FOR BENEFIT 
OF WIFE OR CHILDREN, OR BOTH, FATHER’S PERSONAL REPRE- 
SENTATIVES, ON HIS DEATH, OR HIS CREDITORS, HAVE NO IN- 
way IN PROCEEDS OF INSURANCE (COMP. ST. 1921, §§ 6726, 
6 
Where contracts of insurance are made for the benefit of a wife or children, or 

both, upon their insurable interest in the life of the husband or father, the latter, while 
they are living, can exercise no power of disposition over the same without their con- 
sent, nor has he any interest therein of which he can avail himself, nor upon his death 
have his personal representatives or his creditors any interest in the proceeds of such 
contracts, but they belong to the beneficiaries, to whom they are payable. 


(For other cases, see Insurance, Dec. Dig. §§ 585[4]), 587, 590.) 
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2. INSURANCE—AS TO RIGHTS OF CREDITORS OF DECEASED, PRO- 
CEEDS DERIVED FROM BENEFICIARY CERTIFICATE ARE GOV- 
ERNED BY DIFFERENT RULE THAN PROCEEDS DERIVED FROM 
INSURANCE POLICY IN OLD-TIME COMPANY; PROCEEDS OF FRA- 
TERNAL BENEFIT CERTIFICATE ON DEATH OF MEMBER GO TO 
FAMILY, AND CANNOT BE SUBJECTED TO PAYMENT OF HIS 
DEBTS, NOR TO DEBTS OF ANY BENEFICIARY NAMED THEREIN 
(COMP. ST. 1921, §§ 6726, 6727). 

The proceeds derived from a beneficiary certificate in a fraternal association is 
governed by a different rule than the proceeds derived from an insurance policy in an 
old-line company. A fraternal beneficiary association provides by its own laws and 
by the statute of our state that the money derived from the beneficiary certificate on 
the death of the member goes to his family and is not and cannot be subjected to the 
payment of the member’s debts on his death, nor to the debts of any beneficiary named 
in said certificate. 

(For other cases, see Insurance, Dec. Dig. § 797.) 


3. INSURANCE—ON OLD-LINE INSURANCE, POLICY MAY BE PAYABLE 
TO ANY MEMBER OF FAMILY OR ANY PERSON TO WHOM POL- 
ICYHOLDER FINDS HIMSELF UNDER OBLIGATION. 

In old-line insurance, the policy may be made payable to any member of the family 
or to any person to whom the member or the policyholder finds himself under obliga- 
tion. But under our statute a policy of insurance effected by any person on his own 
life, or on another life in favor of some other than himself having an insurable in- 
terest therein shall be entitled to its proceeds against the creditors and representatives 
of the person effecting said insurance, and the person to whom the policy is made 
payable may maintain an action thereon in his own name. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

4. STATUTORY PROVISIONS. 

Every policy of life insurance made payable to or for the benefit of a married 
woman, or which after its issue is assigned, transferred, or in any way made payable to 
a married woman, shall inure to her separate use and benefit. 

Commissioners’ Opinion, Division No. 1. 

Appeal from District Court, Atoka County; J. H. Linebaugh, Judge. 

Action by Palo A. Roberts and another against Mary J. Johnson and her hus- 
band, in which the Mid-Continent Life Insurance Company and another were gar- 
nished and the American National Bank of Atoka intervened. From a judgment for 
plaintiffs, defendant appeals. Reversed and defendants’ motion to quash the garnish- 
ment sustained and action dismissed as to money derived from insurance policies. 
Action dismissed as to garnishees. 

See, also, 239 P. 618. 

Utterback & Stinson, of Durant, for plaintiff in error. 

J. G. Ralls, of Atoka, for defendants in error. 

Maxey, C. This suit was instituted in the district court of Atoka county on the 
9th day of August, 1924, wherein Palo A. Roberts and Jas. Hudspeth filed their peti- 
tion against the defendants, J. N. Johnson and Mamie J. Johnson. The plaintiffs 
thereafter on the 27th day of September, 1924, recovered judgment against the de- 
fendants J. N. Johnson and Mamie J. Johnson in the sum of $6,922.20, with interest 
and costs for foreclosure. Thereafter on the 3d day of October, 1924, the defendant 
J. N. Johnson died, and on the 8th day of October, 1924, execution was issued against 
Mamie J. Johnson and returned by the sheriff: “No property found.” And on the 
8th day of October, 1924, Roberts and Hudspeth, plaintiffs in said cause, filed garnish- 
ment affidavits alleging that the said insurance companies were indebted to Mamie J. 
Johnson in various amounts, and summons was served on said insurance companies, 
and a copy was served on the defendant Mamie J. Johnson. The Mid-Continent Life 
Insurance Company answered that it was indebted to Mary J. Johnson, the widow 
of James N. Johnson, an insurance policy in which the said Mary J. Johnson was 
one of the beneficiaries in the sum of $1,500, and that if the said Mary J. Johnson was 
the same person as Mamie J. Johnson, then it was indebted to the said Mamie J. 
Johnson in said sum of $1,500; and the Pacific Mutual Life Insurance Company an- 
swered alleging that it was indebted to Mamie J. Johnson, wife of James Napoleon 
Johnson, deceased, under and by virtue of the terms of said insurance policy issued by 
the said garnishee in the sum of $1,816.74, but alleged that said insurance company was 
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not subject to garnishment, but said sums were payable to the said Mamie J. John- 
son, widow of James Napoleon Johnson, deceased; and the Mutual Life Insurance 
Company filed its answer denying any indebtedness in any sum whatever to Mamie J. 
Johnson. The plaintiffs elected to take issue on the answer of said garnishee, and so 
notified said garnishee, and thereafter dismissed the said proceedings in so far as they 
applied to Mutual Life Insurance Company. Thereafter on the 22d day of December, 
1924, Mamie J. Johnson, plaintiff in error, who was defendant in said cause herein- 
above referred to, filed her petition alleging that her true name was Mary J. John- 
son, that she was the widow of J. N. Johnson, that said insurance due by said Mid- 
Continent Life Insurance Company was exempt to her as a widow of J. N. Johnson, 
deceased, and she moved to quash the writs of garnishment of said insurance company. 
To which petition, the plaintiffs Roberts and Hudspeth filed their response and denied 
that the money due by said garnishee was exempt to the said Mamie J. Johnson. The 
American National Bank of Atoka intervened in said cause, and said action came up 
for hearing on the motion of defendant Mamie J. Johnson to quash the writ of 
attachment, and same was heard on the 9th day of January, 1925, at which time the 
following proceedings were had: 

“Mr. Utterback: It is agreed in open court that the pleadings show, or if not 
shown by the pleadings, that the facts are, that J. N. Johnson died on October 3, 1924, 
and that the sole question involved in this hearing is the matter of the application of 
the insurance provided for in the policy executed by the Mid-Continent Life Insur- 
ance Company and the two policies held by the Pacific Mutual Life Insurance Com- 
pany, as to whether or not the proceeds of these policies is exempt, the beneficiary in 
all of them being Mary J. ree who is the same person as Mamie J. Johnson, and 
she being the widow of J. N. Johnson, deceased. And this hearing is on the question 
raised in the petition of the defendant Mary J. Johnson as to the right of the plaintiff 
to subject the proceeds of these insurance policies to the payment of its judgment; 
the defendant, Mamie J. Johnson, claiming that the writs of garnishment heretofore 
served on the above insurance companies should be quashed.” 

The petitioner Mamie J. Johnson then offered in evidence the depositions of Mrs. 
Mary J. Johnson and her father J. W. Johnson, after which the petitioner rested her 
case, and the plaintiffs introduced no testimony, and, after argument of counsel, the 
court announced that he would withhold his decision until April 13; and on April 13, 
the court rendered judgment in favor of the plaintiffs and denied defendant’s motion 
to quash, and ordered said companies to pay the money due to the clerk of the court. 
The motion for new trial was filed by Mary J. Johnson, which was overruled by the 
court and exceptions reserved. The court then overruled the motion to quash, and 
gave plaintiffs notice of appeal, and took time to prepare and serve case-made, and 
the case-made was served, settled, and signed, and the case is now before this court 
upon the following assignments of error: 


(1) Said court erred in overruling the motion of the plaintiff in error for a 
new trial. 

(2) Said court erred in not rendering judgment for plaintiff in error and quash- 
ing the writs of garnishment issued to said insurance companies. 

(3) Said court erred in not rendering judgment quashing said writs and dis- 
missing garnishees. 

[1] The plaintiff in error Mary J. Johnson contends that the moneys due by the 
two insurance companies, Mid-Continent Life and Pacific Mutual, were moneys that 
were exempt to her as widow of J. N. Johnson, deceased, and could not be subjected 
to the payment of her debts, or the debts of J. N. Johnson, deceased. 

A decision of the case involves the construction of sections 6726 and 6727, Com- 
piled Statutes of 1921, which are as follows: 

“6726. Beneficiary May Sue—Rights of Creditors—When a policy of insurance 
is effected by any person on his own life, or on another life in favor of some person 
other than himself having an insurable interest therein, the lawful beneficiary thereof, 
other than himself or his legal representative, shall be entitled to its proceeds against 
the creditors and representatives of the person effecting the same; and the person to 
whom a policy of life insurance is made payable may maintain an action thereon in his 
own name: Provided, that subject to the statute of limitations, the amount of any premi- 
ums for said insurance paid in fraud of creditors, with interest thereon, shall inure to 
their benefit from the proceeds of the policy; but the company issuing the policy shall 
be discharged of all liability thereon by payment of its proceeds in accordance with 
the terms thereof unless, before such payment, the company shall have written notice 
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by or in behalf of some creditor, with specifications of the amount claimed, claiming 
to recover for certain premiums paid in fraud of creditors: Provided, that the insured, 
under such policy, shall not be denied the right to change the beneficiary when such 
right is expressly reserved in the policy.” 

“6727. Married Woman as Beneficiary—Rights—Every policy of life insurance 
made payable to or for the benefit of a married woman, or which after its issue is 
assigned, transferred, or in any way made payable to a married woman, or to any per- 
son in trust for her or for her benefit, whether procured by herself, her husband or 
by any other person, and whether the assignment or transfer is made by her husband or 
by any other person, shall inure to her separate use and benefit, subject to the pro- 
visions of the preceding section relating to premiums paid in fraud of creditors, and 
subject to any indebtedness on account of the policy: Provided, that the insured 
under such policy shall not be denied the right to change the beneficiary where this 
right is expressly reserved in the policy.” 

The policies involved specifically designated the plaintiff in error as beneficiary, 
and it appears that it was the intention of J. N. Johnson to set apart this sum of 
money for the benefit of his widow. It seems to us that the above sections of the 
statute exempts the money derived from the above policies. So far as counsel in their 
briefs are concerned, these sections have never been construed by this court, and we 
are not advised of any case construing these sections. The case of Central National 
Bank of Washington City et al. v. Annie G. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 
L. Ed. 370, holds: 

“Where contracts of insurance are made for the benefit of a wife or children, 
or both, upon their insurable interest in, the life of the husband or father, the latter, 
while they are living, can exercise no power of disposition over the same without 
their consent; nor has he any interest therein of which he can avail himself; nor 
upon his death have his personal representatives or his creditors any interest in the 
proceeds of such contracts; but they belong to the beneficiaries, to whom they are 
payable.” 


The case of State ex rel. Lankford, State Bank Commissioner, v. Collins et al., 
70 Okl. 323, 174 P. 568, 6 A. L. R. 603, is cited, and they claim that it throws some 
light on this case. In that case a fraternal insurance certificate was involved; and all 
fraternal insurance societies, so far as we know, provide that the fund created under 
such certificates is for the exclusive benefit of the members or families of the certificate 
holders, and that they are not subject to the debts of the certificate holder on his death, 
and not subject to the debts of any member of the family. Therefore those cases 
construing fraternal insurance certificates do not apply to this case. It is a part of 
the entire framework of the fraternal system of insurance to provide for the family 
of a deceased member, and every safeguard is thrown around them to protect that 
fund from being dissipated and used for the payment of the debts of deceased or any 
member of the family. 

While this case is based on the two sections of the statute above quoted, these 
sections of the statute seem to be special statutes for the protection of widows and 
must be liberally construed to effectuate that purpose; they apply to life insurance only 
and are not part of the exemption laws of the state. 


[2-4] The counsel of defendant in error filed quite a learned brief and discusses 
our exemption laws and our separate property laws and attempts to apply the rule 
relating to our exemption statute and our separate property statute, and cites numerous 
authorities, but in our judgment the two sections of our statute, above quoted, are 
too plain to require any outside aid in determining their meaning. These sections 
provide that where a policy of insurance is effected by any person other than the 
insured, that the amount realized from said policy is exempt, and such beneficiary shall 
be entitled to protection against the creditors and representatves or persons effecting 
said insurance, and the person to whom the policy is made payable may maintain an 
action thereon in their own name, subject to certain provisions, none of which are 
effected in this lawsuit. The section also provides that every policy of life insurance 
made payable to or for the benefit of a married woman, or which after its issue is 
assigned, transferred, or in any way made payable to a married woman, or to any 
person in trust for her or for her benefit, whether procured by herself, her husband, or 
any other person, or whether the assignment or transfer is made by her husband or by 
any other person, shall inure to her separate use and benefit. 

After a careful examination of the record and the briefs of the respective counsel, 
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and a study of the two sections above referred to, we think that the judgment of the 
trial court holding that plaintiff was entitled to recover the money provided for the 
widow or deceased was erroneous, and that the judgment of the trial court should be 
reversed and set aside, and the motion of Mary J. Johnson to quash the garnishment 
should be sustained, and the money ordered paid to her, and that plaintiffs’ action 
should be dismissed, so far as it affects the money derived from the insurance policies 
herein mentioned ; and it is so ordered. 

The Pacific Mutual Life Insurance Company and the Mid-Continent Life Insur- 
ance Company having paid the amount due under their respective policies into court, 


upon their motion they are discharged and the appeal dismissed as to them, and they 
are not now before this court. 


MYERS v. ECKERSON et at. 
(Supreme Court of Pennsylvania. March 14, 1927.) 
136 Atlantic Reporter 785. 


1. INSURANCE—COURTS WILL DETERMINE PARTIES’ PURPOSE IN 
DECIDING INTENDED BENEFICIARY OF POLICY ORIGINALLY 
PAYABLE TO INSURED’S ESTATE, AND SUBSEQUENTLY MARKED 
FOR ANOTHER’S USE. 

Where insurance policy is taken out by solvent. person for benefit of his estate, 
and subsequently tharked for use of another with insurer’s consent, courts will en- 
deavor to determine parties’ real purpose in deciding who was beneficiary intended. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—INSURED’S REQUEST THAT PROCEEDS OF POLICIES, 
PAYABLE TO HIS ESTATE, BE PAID TO HIS SISTER, HELD NOT 
GIFT, REQUIRING DELIVERY, BUT CHANGE IN BENEFICIARY. 
Insured’s written request to insurer that proceeds of policies, providing for assign- 

ment with insurer’s consent, be turned over after insured’s death to his sister, if she 

survived him, held not attempted assignment of policies as gift, requiring actual de- 
livery to be effective, but a change in beneficiary, binding, when assented to by insurer, 
on both parties to contract and executors of insured’s estate, to which policies were 
originally payable. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Appeal from Court of Common Pleas, Philadelphia County; J. Willis Martin, 
President Judge. 

Action by Jules W. Eckerson and another, executors of the estate of Felix 
Eckerson, deceased, against an insurance company, in which Betty Eckerson Myers 
was made a party, and a case stated was agreed on, wherein she was made plaintiff 
and executors defendants. Judgment for plaintiff, and defendants appeal. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

P. F. Rothermel, Jr., of Philadelphia, for appellants. 


Joseph W. Henderson, Thomas F. Mount, and Francis Rawle, all of Philadelphia, 
for appellee. 


SapLer, J. Felix Eckerson took out two policies of endowment insurance in 
1886 and 1888, payable to him on dates designated, should he live so long, or to his 
estate, upon his death. Each contained a provision for assignment with consent of 
the insurer. In 1899 he made formal written request to the company that the pro- 
ceeds be turned over, in case of his decease, “to my sister, Betty Eckerson, if she 
survive me,”: and it gave assent to the alterations proposed in the following form: 

“It is hereby agreed that the amount insured in this policy shall be payable to 
Betty Eckerson, sister of Felix Eckerson, the insured, if she shall survive him, in 
case of his decease during the endowment period, otherwise payable to the said 
Felix Eckerson, at the end of the endowment term.” 


No consideration passed from her to the insured, and the policies themselves 
were never actually transferred, nor were copies of the notices of the change in 
payee, which had been sent to the insurance company, handed over. The brother 
died on October 31, 1925, leaving a will, and letters testamentary were granted to 
appellants in the present proceeding. They brought suit against the insurer for the 
amount claimed to be due, and it paid the sum owing into court. Later the sister, sub- 
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stituted as beneficiary, was made a party to the proceeding, and a case stated was 
agreed upon, setting forth the facts as above narrated, in which she was made the 
plaintiff, and the representatives of the estate defendants. 


The sole legal question raised was the right to the proceeds of the two policies; 
it being insisted on behalf of the executors that the change made by the decedent was 
in effect an assignment, void because of lack of consideration, and not followed by 
formal delivery to the one benefited. On the other hand, the sister claimed the right 
to the sum in question by reason of the formal change made by Eckerson, and assented 
to by the insurer. The learned court below sustained the contention of the plaintiff, 
holding that the intention to name her as the beneficiary was apparent, and decided that 
proof of the actual transfer of the contracts with their appended modifications was not 
essential to a recovery. Attention was called to the fact that decedent had not 
attempted to assign unconditionally as a gift his interest in the insurance, as evidenced 
by his failure to use words so indicating, and shown by the reservation of his rights, 
in case his sister predeceased him. From the judgment entered for the plaintiff this 
appeal is taken. 

[1] The policies provided for consentable assignments, but made no special ref- 
erence to changes of beneficiaries. Had the latter provision appeared, there would 
have been no doubt of the insured’s right to proceed as he did. Lovinger v. Garvan 
(D. C.) 270 F. 298. It is insisted by able counsel that the attempted transfer here 
must, under the circumstances, be considered as an abortive gift without consideration, 
ineffective since no delivery of the marks of ownership was made. Trough’s Estate, 
75 Pa. 115, is cited as authority for this proposition, and it correctly expresses the rule 
ordinarily applicable where the rights of a donor and donee of a chose in action are 
involved, and there has been an attempt to assign it, not fully carried out. But we 
are now dealing with a policy of insurance taken out by one solvent for the benefit 
of his estate, which, with the consent of the company, has been marked for the use of 
another. It is not necessary to say that this in itself would constitute sufficient delivery, 
though such conclusion has been reached in some jurisdictions. The courts will, how- 
ever, always endeavor in such cases to determine the real purpose of the parties in 
deciding who was the beneficiary intended (37 C. J. 410; Scott v. Dickson, Adm., 108 
Pa. 6, 56 Am. Rep. 192; Madeira’s Appeal [Pa.] 4 A. 908), and in this instance there 
can be no doubt that plaintiff was the person in the mind of the decedent, as indicated 
by the written request to the company expressing his desire. 

[2] The language employed in Smith v. Metropolitan Ins. Co., 222 Pa. 226, 229, 
71 A. 11, 12 (20 L. R. A. [N. S.] 928, 128 Am. St. Rep. 799) where the insurer was 
held estopped from*complaining of the manner of alteration adopted, is applicable. 

“Where all the conditions of fact expressly provided for in any contract have 
failed and the contract is silent as to anything further, regard must be had to the 
fundamental intent and effect of the contract. The contract of life insurance con- 
templates a payment by the insurer upon the death of the insured. That is the cer- 
tain primary intent, and does not admit of doubt. The secondary question, to whom 
is the payment due, is contingent on the circumstances.” 

[3] The learned court below properly held there was no attempted assignment of 
the policies as a gift, requiring an actual delivery to be effective, but a change in 
beneficiary, which became binding on both parties to the contracts, when assented to 
by the company. This approval was given, and it cannot, and does not, object to pay- 
ment to the one designated. Nor, in our view, have the present defendants any higher 
standing. 

The judgment is affirmed. 


ANTLEY v. NEW YORK LIFE INS. CO. et at. (No. 12164.) 
(Supreme Court of South Carolina. Feb. 28, 1927.) 
137 Southeastern Reporter 199. 
1. INSURANCE—INSURED HELD TO HAVE RIGHT TO ASSIGN POLICY 
AND SUBJECT INTEREST OF BENEFICIARY THERETO. 
Under life policy providing that insured, without consent of beneficiary, might 
receive every benefit and exercise every right and enjoy every privilege conferred on 


insured by policy, insured had absolute unquestioned right to assign policy and to 
subject interest of beneficiary thereto. 


(For other cases, see Insurance, Dec. Dig. § 205.) 





1018 The Insurance Law Journal, Vol. 68 [June, 1927 


2. INSURANCE—STATUTE PROTECTING BENEFICIARY FROM.CLAIMS 
OF INSURED’S REPRESENTATIVES OR CREDITORS HELD INAP- 
PLICABLE IN CASE OF ASSIGNMENT BY INSURED (CIV. CODE 
1922, § 4099). 

Civ. Code 1922, § 4099, held inapplicable, where policy was assigned by insured 
before his death, since such section was only intended to protect beneficiary therein 
named from claims of representatives of husband or his creditors. 

(For other cases, see Insurance, Dec. Dig. § 205.) 

— from Common Pleas Circuit Court of Orangeburg County; Jno. S. Wil- 
son, Judge. 

Action by Frances M. Antley against the New York Life Insurance Company 
and the St. Matthews National Bank, wherein defendant first named was dismissed on 
paying proceeds of insurance policy into court. Judgment for plaintiff, and defendant 
last named appealed. Reversed, and remanded for purpose of rendering judgment for 
defendant. 

D. S. Murph, of St. Matthews, for appellant. 

Wolfe & Berry, of Orangeburg, for respondent. 

CotHRAN, J. This action involves the right, as between the plaintiff, Frances M. 
Antley, and the defendant, St. Matthews National Bank, to the proceeds of a policy 
of insurance upon the life of her father, Benjamin F. Antley, who died April 2, 1925. 
The proceeds have been paid into court, and the insurance company dismissed. 

The policy was issued on December 1, 1915, for $2,000; the beneficiary named in 
the policy was the plaintiff; the premiums had been paid up to about March 1, 1925, 
at which time there was a premium of $104.29 due. At that time the insured was 
indebted to the bank in the sum of $1,915.59; he applied to the bank for a loan of 
$104.29 with which to pay the premium then about to become due. The bank agreed 
to make the loan, provided the insured would execute and deliver to it an assignment 
of the policy as security both for the loan and for his indebtedness as stated. The loan 
was made; the premium was paid; and the assignment was executed and delivered 
to the bank upon a printed form furnished by the company, a copy of which was 
forwarded to the insurance company. The assignment was executed only by the 
insured; the beneficiary was not consulted, and did not consent thereto, possibly knew 
nothing of it, being a minor at the time. The net amount of the proceeds of the policy, 
sae after deducting the indebtedness of the insured to the company, was 

1,642.3 

The clause in the policy naming the beneficiary reads: 

“* * * To Frances M. Antley, daughter of the insured, beneficiary (with the right 
on the part of the insured to change the beneficiary as provided in section 6), two 
thousand dollars upon receipt of due proof of death of the insured. * * *” 

Section 6 of the policy reads: 

“Change of Beneficiary—When the right to change the beneficiary has been re- 
served, the insured may at any time, and from time to time, change the beneficiary, pro- 
vided this policy is not then assigned. Every change of beneficiary must be made 
by written notice to the company at its home office, accompanies by the policy, and will 
take effect only when duly indorsed on the policy by the company. * * *” 

Section 6 also contains the following : 

“Miscellaneous Provisions— * * * The insured may, without the consent of the 
beneficiary, receive every benefit, exercise every right, and enjoy every privilege con- 
ferred upon the insured by this policy.” 

The policy also contains the following provision relating to assignments : 

“Any assignment of this policy must be made in duplicate and one copy filed with 
the company at its home office. The company assumes no responsibility for the validity 
of any assignment.” 

The printed assignment form contains, at the top, the suggestion that the assign- 
ment should be signed by the insured and by the beneficiary, and that the beneficiary, 
if a minor, should sign by a duly appointed guardian thereunto authorized by the 
court. 

The plaintiff admits that the amount of $104.29 loaned by the bank to pay the 
last premium, should be paid to the bank. 

The case was submitted upon an agreed statement of facts to his honor, Judge 
Wilson, without a jury; he filed a decree finding in favor of the plaintiff for the 
$1,642.37, less the $104.29 above referred to, and in favor of the bank for the $104.29. 
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From this judgment the defendant bank has appealed, upon exceptions which fairly 
raise the points hereinafter decided. 

The decree of the circuit judge rests mainly upon the case of Barron v. Bank, 131 
S. C. 443, 128 S. E. 414, and the appellant here has obtained permission of this court 
to review that case. 

It must be conceded that a reaffirmance of the conclusions of law announced in 
the Barron Case would lead inevitably to an affirmance of the circuit decree in this case. 
It is possible that the result may be approved, upon the ground that the assignment was 
not effected in that case, in the mode prescribed in the policy, though we are not to be 
understood as so deciding, as many respectable authorities hold that the form of the 
assignment is designed solely for the protection of the company. 


The facts in the Barron Case, with the various policy provisions, are practically 
identical with those in the case at bar, with the sole exception that there the assign- 
ment to the bank was not effected as the policy required. The court, in sustaining the 
right of the beneficiary to the proceeds of the insurance, notwithstanding the attempted 
assignment to the bank, laid down the following propositions of law: 

(1) That the beneficiary in a life policy which reserves to the insured the right, 
without the consent of the beneficiary, to change the beneficiary at his pleasure, has a 
vested interest in the policy, which cannot be divested except in the mode prescribed 
in the policy for a change in the beneficiary, and that an assignment of the policy, by 
the insured, even in the form prescribed by the policy, is not such a change. 

(2) That under the statute (section 4099, Code of 1922, vol. 3) the policy could 


not be assigned by the insured, so as to affect the rights of the beneficiary, without 
her consent. 


It seems to be universally conceded that, where the policy does not reserve to the 
insured the right, under certain terms and conditions, to change the beneficiary, the 
beneficiary, upon the issuance of the policy, acquires a vested interest in the proceeds 
of the insurance when available according to the terms of the policy, which cannot 
be divested by any act of the insured. But the question in the case at bar, where 
the policy does contain the reserved power in the insured to change the beneficiary, 
is, what is the character of the beneficiary’s interest under these circumstances? Upon 
this question the decisions of this court are hopelessly at variance. 

In Holder v. Ins. Co., 77 S. C. 299, 57 S. E. 853, the point at issue was whether 
the insured had the power, without consent of the beneficiary, to surrender the policy 
for cancellation. The policy contained the usual provision reserving to the insured 
the right to change the beneficiary. The court denied the power of the insured to 
surrender the policy for cancellation, and, without drawing any distinction between 
policies with, and policies without, the reservation, said: 


“These authorties [cited] clearly show that the rights of the beneficiaries became 
vested as soon as the insurer and the insured entered into the contract, and were not 
subject to be divested unless there was strict compliance with the requirements of the 
policy in this respect.” 

In Deal v. Deal, 87 S. C. 395, 69 S. E. 886, Ann. Cas. 1912B, 1142, the point at 
issue was whether the insured had the power, without consent ‘of the beneficiary, 
to assign the policy to a third person. The policy contained the usual provision reserv- 
ing to the insured the right to change the beneficiary. The court denied the power of 
the insured to assign the policy, at the same time holding that, if the assignment had 
been forwarded to the company. with the policy, it would have been construed as a 
request for a change of the beneficiary. It nevertheless was emphatic in its approval 
of the Holder Case, without apparently considering the distinction between policies 


reserving the right to the insured to change the beneficiary and those without that 
reservation. 


In the case of Taff v. Smith, 114 S. C. 306, 103 S. E. 551, decided June 28, 1920, 
the point at issue was whether the attempt of the insured to exercise the reserved 
right to change the beneficiary should be defeated by the refusal of the first beneficiary 
to deliver up the policy that it might be sent to the company with the application for 
the change. The policy contained the usual reservation. The court held that the second 
beneficiary was entitled to the insurance, and again, without drawing the distinction 
adverted to, reaffirmed the principle announced in the Holder and Deal Cases that the 
beneficiary took a vested interest. 

In the case of Brown v. Ins. Co., 114 S. C. 202, 103 S. E. 555, decided June 28, 
1920, the point at issue was whether a provision for a forfeiture contained in a note 
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for the premium, but not in the policy, was binding upon the beneficiary. The policy 
contained the usual reservation. The court held that the provision in the note did not 
bind the beneficiary, and, without drawing the distinction referred to, reaffirmed the 
principle announced in the Holder and Deal Cases and in addition cited, to the same 
effect, Bank v. Hume, 128 U. S. 195, 9 S. Ct. 41, 32 L. Ed. 370; Jones v. Ins. Co., 
105 S. C. 427, 90 S. E. 30, and Arnold v. Ins. Co., 3 Ga. App. 685, 60 S. E. 470. 

All of the cases heretofore, as stated as to each, without drawing any distinction 
between policies reserving to the insured the power to change the beneficiary and 
policies containing no such reservation, consistently held that the beneficiary acquired, 
upon the issuance of the policy, a vested interest in the proceeds. 

Then came the decision in the case of Bost v. Ins. Co., 114 S. C. 405, 103 S. E. 771, 
decided July 26, 1920. The point at issue was identical with that in the Holder Case, 
whether the insured had the power, without consent of the beneficiary, to surrender the 
policy for cancellation. The policy, as in the Holder Case, contained the usual pro- 
vision reserving to the insured the right to change the beneficiary. The court con- 
firmed the power of the insured to surrender the policy for cancellation, directly in 
conflict with the decision in the Holder Case, and drew the distinction above referred 
to, between policies with and without the reservation. 

“In this case (the Bost Case), the court expressly repudiated the holding an- 
nounced in the four preceding cases, that the beneficiary acquired a vested interest in 
the policy, deciding : 

“Under this provision [for change of beneficiary], the beneficiary does not take 
a vested interest, as the policy itself reserved the insured the right to change the 
beneficiary with the consent of the company. Unless this right was reserved to the 
insured by the terms of the policy, the beneficiary ‘would take a vested interest. By the 
terms of the policies the insured reserved the right to change the beneficiary, with- 
out the beneficiary’s consent, and under this provision the beneficiary acquired, not a 
vested interest during the life of the insured, but only an expectancy. * * * Under the 
provisions of the policy the insured had the right to act with the policy as he saw fit; 
that he had the right to change the beneficiary without her consent and to enjoy every 
benefit given him under the policy.” 

Finally came the case of Barron v. Ins. Co., 131 S. C. 443, 128 S. E. 414,. which, 
as stated, returned to the doctrine declared in the Holder, Deal, Taff, and Brown Cases, 
holding that, regardless of the distinction as to reservation of the power to change the 
beneficiary, the beneficiary took a vested interest which could not be interfered with 
by any action of the insured or the insurer or both. 

In this state of conflict between the decisions, it is up to the court to “choose ye 
this day whom he will serve”; and, in the duty of this decision, this court has the right 
to determine which doctrine best appeals to its sense of law, justice, and right. 

“This court held, in Washington Central Bank v. Hume, 128 U. S. 195, 206 
[9 S. Ct. 41, 32 L. Ed. 370], that under the ordinary policy of life insurance, when no 
right is reserved to surrender the policy or to change beneficiaries, the beneficiary 
named therein acquires, at the moment it is issued, a vested right which cannot be 
affected by any act of the insured subsequent to the execution of the policy. The 
rule there declared was deemed by the Court of Appeals to control the case at bar. 
But it was not applicable; because the contract sued on was a benefit certificate of a 
fraternal benefit association, not an ordinary policy of life insurance; and also be- 
cause the benefit certificate on its face reserves the right to change beneficiaries.” 
—Royal Arcanum v. Behrend, 247 U. S. 394, 38 S. Ct. 522, 62 L. Ed. 1182, 1 A. L. 
R. 966. 

And further: 

“In the absence of a special provision of law or of a rule of the association to the 
contrary, the naming of a person as beneficiary in the benefit certificate of a fraternal 
benefit association, confers not a vested right, but an expectancy merely which may be 
defeated at any time by act of the insured member.” 

“Named beneficiary’s interest, where right to change beneficiary is reserved, is 
not a vested right.” Blethen v. Ins. Co., 198 Cal. 91, 243 P. 431. 

“Beneficiaries’ interest held not vested in view of insured’s right to change bene- 
ficiary.” Equitable Co. v. Campbell (Ind. App.) 150 N. E. 31. 

“Interest in beneficiaries does not vest except by death of insured, where policy 
reserves right in insured to change beneficiary.” Fleming v. Grimes, 142 Miss. 522, 
107 So. 420. 

“Where contract of insurance expressly reserves right to change beneficiaries, 
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interest of designated beneficiary is that of mere expectancy of uncompleted gift.” 

re Castagnola, 68 Cal. App. 732, 230 P. 188; In re Whiting (D. C.) 3 F. (2d) 440; 
Brown v. Ins. Co. (D. C.) 3 F. (2d) 661; ‘Hubbard v. Kies, 219 Mo. App. 397, 271 
S. W. 844; Slocum v. Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 1517; Bank 
v. Hodges, 132 Miss. 238, 96 So. 97; Twyman v. an 201 Ky. 102, 255 S. W. 
1031; Oetting v. Sparks, 109 Ohio St. 94, 143 N. E. 184. 


“The contract may reserve to the insured the right to change the beneficiary at 
will; and when this is done, the nominated beneficiary acquires no vested interest in 
the policy or its proceeds, and until the death of the insured has a mere expectancy.” 
Ogletree v. Ogletree, 127 Ga. 232, 55 S. E. 954; Nally v. Nally, 74 Ga. 669, 58 Am. 
Rep. 458; Bank v. Garrard, 158 Ga. 867, 124 S. E. 715, 38 A. L. R. 102. 

The case last named is in exact parallel with the case at bar, and it is there held 
that the assignment was in effect a change of the beneficiary, what our court practically 
held in the Deal Case. 

“Where the right to change beneficiary in a policy of life insurance, named bene- 
ficiary obtains merely an inchoate right dependent entirely upon the will of the in- 
sured during his lifetime.” Wentworth v. Ins. Co., 65 Utah, 581, 238 P. 648; Dorsett 
v. Thomas, 152 La. 60, 92 So. 734; Quist v. Ins. Co., 219 Mich. 406, 189 N. W. 49; 
Ins. Co. v. Reid (D. C.) 263 F. 451; In re Greenberg (C. C. A.) 271 F. 258, 20 A. L. 
R. 253; Spaulding v. Ins. Co., 94 Vt. 42, 109 A. 22; Malone v. Cohn (C. = A.) 236 
F. 882; Rosman v. Ins. Co., 127 Md. 689, 96 A. 875, Ann, Cas. 1918C, 1047. 


In Jones v. Ins. Co., 105 S. C. 427, 90 S. E. 30, the judgment was placed squarely 
upon the ground that the policy contained no provision of reservation in the insured 
to change the beneficiary. It was there held that under those circumstances the bene- 
ficiary acquired a vested interest. 

“Where policy reserved right to change beneficiary, person designated as . bene- 
ficiary held to have no vested right, and insured’s control over the policy was as 
complete as though himself designated as beneficiary.” Ins. Co. v. Swett (C. C. A 
222 F. 200; Ins. Co. v. Daley, 25 Cal. App. 376, 143 P. 1033. 

In 37 C. J. 581, it is said: 


“On the other hand, where the right to change the beneficiary has been reserved 
in the policy so that the beneficiary does not have a vested right of interest, it is 
held that insured has complete control and domination of the policy; that his reserved 
right to change the beneficiary includes the lesser right partially to affect the rights of 
the beneficiary by assigning or creating a lien on the policy; and that he may do 
directly what he might do after having changed the beneficiary to himself or his 
estate.” 

In 14 R. C. L. 998, it is said: 

“Tt would seem clear that the insured may assign the policy where he has reserved 
the right to change the beneficiary.” 


The case of Rawls v. Ins. Co. (C. C. A.) 253 F. 725, is quite in point. The wife 
was the beneficiary and the insured reserved the right to change the beneficiary. The 
policies lapsed, and, according to their terms, certain rights thereupon accrued under 
them. By agreement with the insurer, the policies were renewed and were assigned 
to the insurer to secure the indebtedness incurred for the renewal premiums; the loan 
thus being made to keep the policies alive. It was held that the beneficiary had no 
vested right, and that the assignment to the bank should be sustained. 


In the case of Ins. Co. v. Swett (C. C. A.) 222 F. 204, the court said: 

“As the policy to Swett stipulated that he might, on his written request of the 
company for its appropriate indorsement on the policy, change the beneficiary, his 
wife did not acquire a permanent or vested interest in it. The existence of such an 
interest during her husband’s lifetime was made impossible by the control over the 
contract of insurance given to him, independent of her will. Her right was inchoate, 
a mere expectancy during his lifetime, dependent on the will and pleasure of her 
husband as holder of the policy, and could not vest until his death happened with the 
policy unchanged. His control over the policy was, subject to its items, as complete 
as if he himself had been the beneficiary.” 


In McNeil v. Chinn, 45 Tex. Civ. App. 551, 101 S. W. 465, the insured reserved the . 
right to change the beneficiary, but assigned the policy to secure an indebtedness 
without changing the beneficiary in the manner required by the policy. The assign- 
ment and the policy were delivered to the creditor. The court held the assignment 
good, and said that the assignment did not comply exactly with the form prescribed 
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in the policy, for either an assignment or change of beneficiary; but these forms are 
for the benefit and protection alone of the insurer and may be waived by it.” 

In Missouri State Life Insurance Co. v. California State Bank, 202 Mo. App. 
347, 216 S. W. 785, the right to change the beneficiary was reserved. Without chang- 
ing the beneficiary, the insured pledged the policy as collateral security for an in- 
debtedness to his bank; the beneficiary (wife) not joining in the assignment. The 
assignment was held good “subject, of course, to the full rights of the beneficiary 
being restored upon the fulfillment of the conditions of the pledge.” 


In Mente v. Townsend, 68 Ark. 391, 59 S. W. 41, the insured reserved the right to 
change the beneficiary. The court held that the beneficiary had no vested interest but 
only an expectancy, and upheld the assignment, saying: 

“Goldsmith, the insured, could have changed the beneficiary in the policy at any 
time without her (wife’s) consent. He, in effect, made such change to the extent of 
the assignment to appellee (citing cases).” 

In Rattray v. Banks, 31 Ga. App. 589, 121 S. E. 516, the court said: 

“A beneficiary in a life insurance policy, where the insured has reserved the 
right to change the beneficiary, has no vested interest, and an assignment of the 
policy by the insured to a creditor, for the purpose of securing an indebtedness of the 
insured which is less than the face value of the policy, amounts to a change of bene- 
ficiary pro tanto.” 


How: completely policies of the kind in question are within the control of the 
insured, is illustrated by the case of Malone v. Cohn (C. C. A.) 236 F. 882, where 
it is declared (quoting syllabus) : 

“Insurance policies on the life of a bankrupt, having a cash surrender value, desig- 
nated his wife as beneficiary, but the bankrupt was authorized to change the beneficiary, 
and the wife had no vested right. Held, that as the beneficiary could be changed 
by the bankrupt and he could in that way obtain their surrender value, the right to such 
policies or their surrender value passed to the trustee.” 

In the opinion, tt is stated: 

“The bankrupt’s complete dominion over such a policy makes it his, and it passes, 
with the rest of his property, to his trustee.” 


See, also, In re Herr (D. C.) 182 F. 716; In re Bonvillain (D. C. 232 F. 370; 
Collier Bankr. (9th Ed.) 1014; Rawls v. Ins. Co. (C. C. A.) 253 F. 725; Bonvillain 
v. Howell (C. C. A.) 237 F. 1015; In re Jamison (D. C.) 222 F. 92; In re Shoe- 
maker (D. C.) 225 F. 329. 

[1] Taking this law in connection with the specific provision in the policy, “The 
insured may, without the consent of the beneficiary, receive every benefit, exercise 
every right, and enjoy every privilege conferred upon the insured by this policy,” it 
does not appear to admit of doubt that the insured had the absolute, unquestioned right 
to assign the policy and to subject the interest of the beneficiary thereto. 

There is an expression in the clause relating to change of beneficiary which has re- 
ceived no attention in the decree or arguments; it is a significant statement. The 
clause reads: 

“The insured may at any time, and from time to time, change the beneficiary, pro- 
vided this policy is not then assigned.” 


Coupled with the provision permitting an assignment and directing its mode, if 
this phrase does not imply the right of the insured to assign the policy regardless of 
the fact that the beneficiary has been named, it is senseless verbiage. 

The opinion of Mr. Justice Watts in the Bost Case makes the proper distinction 
and draws the correct conclusion. 

It follows that the Holder, Deal, Taff, Brown, and Barron Cases, so far as 
they are not consistent with the conclusions herein announced, can no longer be con- 
sidered authority. 


[2] With reference to the application of section 4099, vol. 3, Code 1922, to the 
case, the court is satisfied with, and adopts, the reasoning and conclusion of Justice 
Marion in his dissenting opinion in the Barron Case. 

The judgment of this court is that the decree of the circuit court be reversed, 
and that the case be remanded to that court for the purpose of rendering judgment in 
favor of the defendant, St. Matthews National Bank. 

Watts, C. J., and Blease, J., and Purdy, A. A. J., concur. 

Stabler, J., disqualified. 
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ALLEN v. JEFFERSON STANDARD LIFE INS. CO. (No. 12170.) 
(Supreme Court of South Carolina. March 8, 1927.) 
137 Southeastern Reporter 214. 


2. INSURANCE—EVIDENCE ON WHETHER INDULGENCES GRANTED 
INSURED CONSTITUTED WAIVER OF INSURER’S RIGHT TO FOR- 
FEITURE FOR NON-PAYMENT OF PREMIUM HELD FOR JURY. 
Evidence, in suit on life insurance policy, relative to whether indulgences granted 

insured by insurer constituted waiver of right to forfeiture for non-payment of 

premium when due, held sufficient to warrant submission to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 

3. INSURANCE—INSURER BY ITS ACTS MAY WAIVE BREACH OF CON- 
DITIONS BY INSURED. 

After knowledge of breach of the conditions of contract of insurance by insured, 
the insurance company by its acts may waive such breach. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 


4. INSURANCE—QUESTION OF WAIVER OF RIGHT TO FORFEITURE 
OF POLICY IS FOR JURY, UNLESS ONLY ONE INFERENCE CAN BE 
DRAWN FROM TESTIMONY. 

Question of waiver by insurer of right to forfeiture of life insurance policy for 
non-payment of premium is for jury, unless only one inference can be drawn from 
the testimony. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


5. INSURANCE—QUESTION OF WAIVER IS PROPERLY SUBMITTED TO 
JURY, WHERE ALL FACTS TAKEN TOGETHER WARRANT INFER- 
ENCE OF WAIVER. 

Even though no one of the facts is sufficient itself to warrant an inference of 
waiver, yet if, taken together, they tend to produce that result, then there is no error 
in submitting ‘that question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


6. INSURANCE—INSURER IS ESTOPPED TO CLAIM FORFEITURE 
AFTER LEADING INSURED TO BELIEVE THAT SENDING NOTE, 
CHECK, AND APPLICATION PREVENTED FORFEITURE. 

If insurer’s course of action is such as to lead insured honestly to believe that 
sending of note, check, and application for reinstatement would operate to prevent 
forfeiture of policy, and he acted in conformity thereto, the insurer ig estopped to 
claim forfeiture under provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 

j Appeal from Common Pleas Circuit Court of Greenville County; M. M. Mann, 

udge. 

Suit by H. W. Allen, as administrator of the estate of Holmes Allen, deceased, 
against the Jefferson Standard Life Insurance Company. Judgment for plaintiff, and 
defendant appeals. Affirmed. 

Brooks, Parker & Smith, of Greensboro, N. C., and Wilton H. Earle, and Hayns- 
worth & Haynsworth, all of Greenville, for appellant. 


J. J. McSwain and Dean, Cothran and Wyche, all of Greenville, for respondent. 

STABLER, J. On November 15, 1921, the defendant company insured the life of 
Holmes Allen in the sum of $4,000, the policy being made payable to his estate. 
The insured died on April 3, 1923, and proof of his death was filed with the com- 
pany on the 9th day of that month. The company refused to pay the amount of the 
policy, and this suit was brought by the administrator of the estate of the insured 
for the purpose of collecting same. The defendant alleged, as a defense, that, under 
the terms of the contract of insurance, the policy had lapsed by reason of the failure 
of the insured to pay the annual premium of $115.36, due November 15, 1922. From 
a judgment in favor of the plaintiff, the defendant appeals to this court, complaining 
of error on the part of the circuit judge in two particulars: (1) Error in refusing to 
direct a verdict for the defendant, upon the ground that the testimony showed that 
the policy had lapsed by non-payment of the premium and that there had been no 
reinstatemént, and that there was no evidence that the defendant waived forfeiture of 
the policy, or that it was estopped to deny liability under same; and (2) error in the 
refusal of the court to charge the defendant’s twelfth request. 
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In considering the first ground of imputed error it will be necessary to review 
the testimony adduced in the case. The policy contains the following provision: 

“In case of default in the payment of any premium or installment of premium, or 
note given for any premium, or portion thereof, this policy shall cease and determine, 
and the payments received hereon shall become the property of the company except 
as specified on second page hereof.” 

As the annual premium of $115.36, which became due on November 15, 1922, was 
not paid by the insured on its due date or within the 30 days of grace given, a for- 
feiture was allowed by the provisions of the policy, and so the only questions that 
we are here concerned with are: Did the defendant waive the forfeiture of the 
policy? And is it estopped to deny liability thereunder ? 


The insured’s policy was assigned to the defendant company by the insured as 
collateral security in connection with a mortgage loan which the company had made 
on the house of his father. The insured having failed, as stated, to pay the annual 
premium, the company, through its assistant secretary, H. P. Leak, on January 3, 
and 16, 1923, wrote the insured, reminding him of the assignment of the policy and 
insisting upon immediate action on his part in executing the application for reinstate- 
ment and sending a check for the amount of the premium. Receiving no reply to 
these letters, the company, on January 26, wrote him as follows: 

“Unless the above policy on your life is immediately reinstated, we regret that 
we will have to foreclose your mortgage loan with which it is assigned.” 

Upon the receipt of this letter, the insured wrote the agent of the company at 
Greenville, S. C., with whom he was personally: acquainted, inclosing the letter which 
he had received from the company and requesting his assistance in making arrange- 
ments to take care of the matter, as he did not want the mortgage on his father’s 
house foreclosed. The agent forwarded the insured’s letter to the company at 
Greensboro, N. C., with a statement that the insured was honest and that his failure 
to pay the premium was due to misfortune through loss by fire. Thereupon, the 
company wrote the insured as follows: 


“If you will execute the inclosed application for reinstatement and send in with 
check or money order for $25.26 and the inclosed premium note for $90.00, dated 
November 15, 1922, and due May 15, 1923, we will be glad to consider your reinstate- 
ment and if application is approved, this extension will be granted. 

“Tf application is sent in before February 15, we will endeavor to give this our 
consideration without the necessity of your executing part II before a physician.” 

In reply to this letter the insured wrote the company on February 12 that he 
would be unable to pay the premium before February 25th and asked that they extend 
the time for payment to that date. In reply to this the company wrote him on Feb- 
ruary 15 as follows: 

“Tf you tender me settlement as outlined in our letter of February 2, with applica- 
tion for reinstatement, properly executed, on February 25, we will be glad to con- 
sider the reinstatement of your policy at that time.” 

The insured, in due time, forwarded by mail to the company the check for the re- 
quired amount, with the executed note and the application for reinstatement, with 
the exception of part II, filled out and signed. In a letter accompanying these papers 
the insured expressed to Mr. Leak his appreciation of his assistance. Afterwards, 
on or about March 1, 1923, the company organized a reinstatement department with 
T. S. M. Bloodworth as manager, and from that date whatever correspondence was 
had between the company and the insured was through Bloodworth. On March 5, 
Bloodworth wrote the insured that, as his application for reinstating the policy was 
not sent in within the 90 days allowed for an informal health certificate, it would 
be necessary for him to execute part II of the certificate before some reputable 
physician. In reply to this the insured wrote Bloodworth as follows: 


“In Mr. Leak’s letter to me some time ago, he stated that it would not be neces- 
sary for me to fill in part II provided I sent the application and remittance in by a 
certain time, agreed to by him. So I am writing you to this effect, rather than going 
to some physician here and paying him $5.00 for an examination. I made an asser- 
tion that I was in good health with my application.” 

[1] Bloodworth claims that he wrote the insured again in reference to the matter 
on the 13th and 28th of March, but that the company never received any reply to these 
letters. Whether these letters were received by the insured is not shown by the 
testimony, but a letter properly mailed is presumed to be received in due course. Bur- 
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bage v. Insurance Co. (S. C.) 136 S. E. 230. In the letter of March 28, which the 
company claims to have written the insured, the following passage is noted : 

“As this policy is assigned to the company in connection with your mortgage loan, 
it must be kept in force.” 

The insured was taken seriously ill on March 13 and died on April 3; and proof 
of his death was filed with the company’s agent at Greenville, S. C. on April 9. 
The company claims that it mailed from Greensboro, N. C., on April 13, to the in- 
sured’s last known address at Philadelphia, Pa., the check and note sent it by the in- 
sured in the month of February. 

(2, 3] Under the testimony thus adduced, the trial judge properly submitted to 
the jury the question whether the indulgences granted the insured by the defendant 
constituted waiver. Cope v. Insurance Co., 134 S. C. 532, 133 S. E. 440; Sparkman 
v. Supreme Council, 57 S. C. 16, 35 S. E. 391. After knowledge of a breach of the 
conditions of a contract of insurance by the insured, the insurance company by its acts 
may waive such breach. Kingman v. Insurance Co., 54 S. C. 599, 32 S. E. 762 

[4, 5] The testimony herein set out and other testimony of the case tended to 
show that the company insisted that the policy be kept in force because it was assigned 
to the company in connection with a mortgage loan; that under specific directions from 
the company the insured mailed to it his check and note in payment of the premium 
due November 15, 1922; that the company duly received and kept the check and note 
in its possession for more than a month, apparently keeping alive the policy during 
that whole time, and mailed them to the last address of the insured only on April 
13, some days after proof of his death had been filed. All of this tended to show 
waiver by the company of the forfeiture. The question of waiver, unless only one 
inference can be drawn from the testimony, is for the jury. Rogers v. Insurance Co., 
135 S. C. 89, 133 S. E. 215, 45 A. L. R. 1172; Hollings v. Bankers’ Union, 63 S. C 
197, 41 S. E. 90. Even though no one of the facts is sufficient in itself to warrant 
an inference of waiver, yet if, taken together, they tend to produce that result, then 
there is no error in submitting that question to the jury. Cope v. Insurance Company, 
supra; Clark v. Insurance Co., 101 S. C. 249, 85 S. E. 407. 

If the company waived the insured’s forfeiture of the policy through his failure 
to pay the annual premium, it could not afterwards claim such forfeiture under the 
terms of the policy or by returning the note and check after the death of the-insured. 
In fact, the holding of the note and check by the company for a long period of time, 
and until proof of claim was filed, was some evidence = waiver to go to the jury. 
McManus v. Insurance Company, 96 S.C. 375, 80 S. E. 6 

[6] The question of estoppel was also properly elated to the jury. If the 
company’s course of action in the matter was such as to lead the insured honestly to 
believe, as the testimony tended to show, that the sending of the note, the check, and 
the application (except part II) for reinstatement would operate to prevent for- 
feiture of the policy, and he acted in conformity thereto, the company would be 
estopped to claim forfeiture under the provisions of the policy. Harvey v. Insurance 
Co., 131 S. C. 405, 127 S. E. 836. 

The second ground of imputed error has been disposed of by what we have 
already said. To have charged as requested would have been reversible error. 

The case of Perkins v. Insurance Company, 93 S. C. 88, 76 S. E. 29, and other 
cases cited by the appellant, do not control in the decision of this case, as the facts 
of those cases differentiate them from the case at bar. 

We see no errors in the rulings of the trial judge as complained of, and the judg- 
ment of the circuit court is affirmed. 

Watts, C. J., and Cothran, Blease and Carter, JJ., concur. 


DWYER v. METROPOLITAN LIFE INS. CO. (No. 12180.) 
(Supreme Court of South Carolina. March 18, 1927.) 
137 Southeastern Reporter 347. 

2. INSURANCE—AMOUNT OF PAID-UP INSURANCE HELD TO BEAR 
SAME RATIO TO NORMAL PAID-UP INSURANCE AS ACTUAL SUR- 
RENDER VALUE (AFTER DEDUCTING INSURED’S DEBT) BORE TO 
NORMAL CASH SURRENDER VALUE. 

Where policy provided that amount of any indebtedness due insurer should be 
deducted from cash value of policy in determining amount of automatic paid-up in- 
surance after lapse of policy without surrender for cash or term insurance, held 
amount of paid-up insurance was in proportion to the normal paid-up insurance as the 
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actual cash surrender value (after deduction of debt due insurer) was to the normal 
cash surrender value. 


(For other cases, see Insurance, sii: Dig. § 368[1].) 


Appeal from Common Pleas Circuit Court of Sumter County; H. F. Rice, Judge. 

Action by Elizabeth Dwyer against the Metropolitan Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Judgment modified. 

Elliott & McLain, of Columbia, for appellant. 

Raymon Schwartz and H. D. Moise, both of Sumter, for respondent. 

CoTHrAN, J. The nature of this action and the applicable principles of law 
are fully stated in the appeals heretofore considered in the reports found in 132 S. C. 
10, 129 S. E. 84, and 135 S. C. 303, 133 S. E. 547, and need not be here repeated. 


In the second appeal the sole question for determination was the propriety of the 
proposed amendment submitted by the plaintiff. The appeal was decided against 
such amendment, and the case was remanded. In the opinion of the court then rendered 
the following statements occurred: 


“In estimating the amount of reduced ‘non-participating paid-up insurance’ to 
which the insured was entitled under the second option, the policy provides that any 
indebtedness to the company existing at the date of the lapse shall ‘reduce the amount 
of paid-up insurance * * * in such proportion as the indebtedness bears to the cash 
value at due date of premium in default.’ 

“Let x equal cash value. 

y equal indebtedness. 
a equal paid-up insurance as per schedule in policy. 
b equal paid-up insurance to be issued. 
“The proposition will be: 
ce a --a5 

“The record does not show either the cash surrender value, or the paid-up in- 
surance as per schedule in the policy, and hence it is impossible to express the above 
proportion in figures. 

“Upon the trial the burden will be upon the defendant to show that the amount 
of paid-up insurance provided for in the policy has been so reduced by valid indebted- 
ness of the insured.” 


After the decision of the court upon the second appeal the case was tried at the 
November term of the court of common pleas for Sumter county before Hon. H. F. 
Rice, presiding judge. By agreement of counsel a jury was waived, and the sole 
issue was presented to the court as to whether or not a policy loan amounting to $69.46 
was properly chargeable against the plaintiff beneficiary in determining the reduced 
amount of non-participating paid-up insurance under the second option of the policy. 

In rendering his decree or order for judgment in the case his honor, Judge Rice, 
adopted the formula above set forth as it appeared in the opinion of the court written 
by the writer of this opinion, and from it calculated that e es was entitled 
to $187.72 with interest from April 14, 1922, at 7 per cent., $58.69, making a total 
amount due under the policy to the date of his decree, eats 16, 1926, of $246,51, 
for which amount he ordered judgment with costs and disbursements. 


Thereafter on November 23, 1926, a motion was made by the defendant before 
his honor, Judge Rice, to modify, and correct the foresaid order on the ground that 
there was a clerical error in calculating the amount due the plaintiff under the second 
option of the policy provisions, and that the formula set forth in the opinion of the 
court did not correctly state the mathematical equation provided for under the second 
option of the policy under which the Supreme Court had decided that the plaintiff was 
entitled to recover. On November 24, 1926, his honor, Judge Rice, filed an order 
holding that he had correctly figured the amount due under the policy in accordance 
with the decision of the Supreme Court and the formula set out by the court by which 
the same should be calculated. He therefore refused defendant’s motion, and from 
that order the defendant has appealed to this court. 


[1] The respondent takes the position that the conclusions of the court in refer- 
ence to the formula adopted is res judicata, and cannot now be inquired into. As to 
this position the court is of opinion that the statement in the former opinion setting 
forth the formula above referred to was not involved in the case, and must therefore 
a — obiter dictum. The question then recurs upon the correctness of such 

ormula. 
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[2] After careful consideration the court is of opinion that the formula stated in 
the opinion reported in 135 S. C. 303, 133 S. E. 547, is incorrectly stated. 

The applicable clause in the policy thus provides: 

“Any indebtedness to the company under this policy will be deducted from the 
cash value; and such indebtedness will also reduce the amount of paid-up insurance or 
the amount continued as term insurance in such proportion as the indebtedness bears 
to the cash value at due date of premium in default.” 

We think upon consideration that the proper method of ascertaining the amount 
for which paid-up insurance should be issued under this provision in the policy is to 
ascertain first the ratio between the amount of the indebtedness of the insured, $69.46, 
and the amount of the cash surrender value of the policy, $107, which is 64.915 per 
cent; deducting this percentage from 100 per cent leaves 35.085 per cent, which per- 
centage of the paid-up insur&nce as per schedule in the policy, $289.33, is $101.50, for 
which amount the plaintiff is entitled to judgment with interest from April 14, 1922, 
at 7 per cent and costs and disbursements. 

To adopt the formula suggested in the former opinion would result in the anomaly 
that the greater the amount of the indebtedness of the insured the more paid-up in- 
surance he would be entitled to. In the form of a proportion the formula would be: 
The cash surrender value is to the cash surrender value less the indebtedness of the 
insured as the amount of paid-up insurance according to the schedule in the policy is 
to the amount of paid-up insurance to be ascertained; or using the figures in the 
present case: 

$107.00 : $107.00 less $69.46 :: $289.33 : X X = $101.51. 

It is due to the circuit judge to say that the error created was that of the writer, 
and not of himself. 

It is the judgment of this court that the judgment of the circuit court be modified 
accordingly. 

Watts, C. J., Stabler and Carter, JJ., and Whiting, A. A. J., concur. 


TUMBLIN et al. v. SOVEREIGN CAMP W. O. W. (No. 12179.) 
(Supreme Court of South Carolina. March 17, 1927.) 
7 Southeastern Reporter 341. 

1. INSURANCE—LETTERS RELATING TO BENEFIT CERTIFICATES 

OTHER THAN THOSE SUED ON HELD PROPERLY EXCLUDED. 

In action on benefit certificates, letters relating to certificates other than those 

sued on held properly excluded. 

For other cases, see Insurance, Dec. Dig. § 815[4].) 


2. INSURANCE—VERDICT HELD PROPERLY DIRECTED FOR DE- 
FENDANT IN ACTION ON BENEFIT CERTIFICATES NOT DE- 
LIVERED BEFORE DEATH OF APPLICANT. 

In action on benefit certificates, one of which had been received by clerk of 
subordinate lodge, but not delivered before death of applicant, the other of which 
was not received by clerk until later, verdict held properly directed for defendant, 
in view of terms of application and by-laws of order. 

(For other cases, see Insurance, Dec. Dig. § 720.) 

Tul Appeal from Common Pleas Circuit Court of Laurens County; S. W. G. Shipp, 

udge. ; 

Action by W. D. Tumblin and another against the Sovereign Camp of the 
Woodmen of the World. Judgment: for defendant, and plaintiffs appeal. Affirmed. 

Huff & Huff, of Laurens, for appellants. 

Dial & Todd, of Laurens, for respondent. 

STABLER, J. Some time during Uctober, 1918, Thad R. Tumblin applied for 
membership in Camp No. 237, Woodmen of the World, located at Gray Court, 
S. C.; this camp being a subordinate lodge of the defendant in this action. At 
the same time he made two applications to the defendant for the issuance to him 
of two certificates of insurance in the sum of $1,000 each. The applications were 
received at the office of the defendant at Omaha, Neb., on November 5th, and 
it appears that thereafter, on November 8th, one of these certificates was issued 
and mailed to the clerk of the local camp at Gray Court for delivery to the 
applicant, but that, upon the arrival of this certificate, on November 11th, the local 
clerk did not deliver same, for the reason that the applicant was in a dying con- 
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dition—in fact, he died that night. The other certificate arrived after the death of 
the applicant. 

On or about the 10th day of January, 1924, suit was instituted by the bene- 
ficiaries named in the certificates, who are the plaintiffs in this case. Upon the 
trial of the case, after all the testimony was in, on motion, a verdict was directed 
for the defendant. 

The plaintiffs now appeal to this court, stating two grounds of error: (1) 
error on the part of, the circuit judge in refusing to admit in evidence two letters 
written one of the plaintiffs by the defendant; and (2) error on the part of the 
circuit judge in directing a verdict for the defendant. 

[1] As to the first ground of imputed error: It appears that two letters, 
written by the defendant to the plaintiff, W. D. Tumblig, were offered by him in 
evidence. These letters were in reply to letters written the defendant by Tumblin, 
with respect to the date of the month of an application made by him to the de- 
fendant for a certificate of insurance during October, 1918, and also as to the 
date of the issuance of the certificate itself. As neither of the letters related to the 
certificates of insurance involved in this action, they were properly excluded. 

- [2] As to the second ground of imputed error: Among other things, as alleged 
by the defendant, the applications of Thad R. Tumblin for the certificates of insur- 
ance containing the following: 

“I hereby consent and agree that this application consisting of two pages, to 
each of which I have attached my signature, the examining physician’s report, and 
all the provisions of the constitution and laws of the society now in force, or that 
may hereafter be adopted, shall constitute the basis for, and form a part of, any 
beneficiary certificate that may be issued to me by the Sovereign Camp of the 
Woodmen of the World whether printed or referred to herein or not. * * * I 
agree to pay all assessments and dues for which I may become liable while a member 
of the society, as required by its constitution and laws now in force, or which may 
hereafter be adopted, and at the time and in such manner and amount as may be pro- 
vided by said laws, and that the liability of the Sovereign Camp for the payment 
of benefits shall not begin until after this application shall have been accepted by 
a Sovereign Physician, a beneficiary certificate issued thereon and personally de- 
livered to me, as provided in the constitution and laws of the society by an authorized 
person while I am in good health, until I have been obligated in due form and all 
the requirements of section 58 of the constitution and laws of the said society have 
been complied with.” 

The certificate of insurance contained the following conditions and stipulations: 

“The consideration of this certificate is the application on which the Sovereign 
Physician based his acceptance and approval of the application of the person within 
named for membership, and it is issued in consideration of the warranties and agree- 
ments made by said person in his application to become a member as accepted and 
approved by the Sovereign Physician, and in consideration of the payment made when 
introduced in prescribed form, also his agreement to make all payments at such time, 
in such manner and in such amount as is required by the constitution and laws of 
this society now in force or which hereafter may be adopted. * * * If the entrance 
fees, dues and all other payments required by this contract are not paid by the 
person named in this certificate to the clerk of this camp as required by the con- 
stitution and laws of this society which are now in force or which hereafter may 
be adopted, this certificate shall be null and void. * * * There shall be no 
liability on the society under this certificate until the member named herein shall 
have paid all entrance fees and all sums required by the constitution and laws of 
the society, signed his beneficiary certificate and the acceptance slip attached hereto, 
paid the physician’s fee for examination, been obligated or introduced by a camp or 
authorized deputy in due form and had manually delivered into his hands, in per- 
son, this beneficiary certificate while in good health. The foregoing provisions are 
hereby made a part of the consideration for, and are conditions precedent to, the 
payment of benefits under this certificate.” 

Among the provisions of the constitution and by-laws of the order we find 
the following: 

“No clerk shall accept any payments except entrance fees from an applicant 
until said applicant’s beneficiary certificate has been received by said clerk from the 
Sovereign Clerk, and properly countersigned by the camp officers, and not unless the 
applicant is in good health at the time.” 
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It is contended by the appellants that, at the time the applications of Thad R. 
Tumblin were solicited and taken by the clerk of the local camp, such clerk collected 
from the applicant the sum of $4.19, $1 as the certificate fee, and $3.19 as payment 
of the first monthly dues or assessments on the two certificates of insurance; and 
that, upon failure of the clerk to return the $3.19 to the proper parties, after the 
failure to deliver the certificates of insurance to the applicant on account of his 
illness or death, the defendant thereby waived all the conditions of the contract 
of insurance which had not been complied with by the applicant, and the fulfillment 
of which was made precedent to the liability of the defendant under the certificates 
of insurance, and was thereby estopped from denying that there was a completion 
of the contract and a constructive delivery of the certificates. 

Under the facts of th.s particular case, it does not appear that the contract of 
insurance was ever completed; that there was any delivery of the certificate of 
insurance, either actual or constructive; or that the applicant ever became a member 
of the defendant society. Nor is there anything in the record that tends to show 
waiver on the part of the supreme lodge. - 

It is true that the clerk of the local camp was the agent of the Sovereign Camp 
for the collection of the dues or assessments due and owing it by the members of 
the local camp, but it does not appear from the provisions and.terms of the applica- 
tion and of the certificate of insurance, or from the provisions of the constitution 
and by-laws of the order, that either the clerk, who was the soliciting agent, 
or any member of the lodge, or any subordinate lodge itself, had any power 
or authority to waive any of the conditions precedent to the completion of 
the contract of insurance between the applicant and the Sovereign Camp, all 
of which provisions, agreements, and condtions were embodied in the application, 
the certificate of insurance, and the constitution, laws and by-laws of the defendant. 

If the clerk of the local camp collected any dues or assessments on the insur- 
ance in advance from the applicant, as is contended by the appellants, it must be 
presumed to have been by arrangement between the applicant and the clerk alone, 
as the provisions of the contract, signed and agreed to by the applicant, did not 
allow the clerk to make such collection on behalf of the defendant until after or 
upon the delivery of the certificates to the applicant while he was in good health. 

The only collection from the applicant that the clerk was authorized to make 
on behalf of the defendant at the time that the applications were taken was the $1 
certificate fee, which he did collect and remit to the defendant, but which after- 
wards, as was admitted, was tendered to one of the beneficiaries named in the 
certificates of insurance and was refused. 

As it appears, therefore, that there was no completion of the contract of insur- 
ance, pursuant to its provisions and conditions, and as there is nothing in the record 
which indicates waiver of these conditions on the part of the defendant, there was 
no issue to submit to the jury and the trial judge properly directed a verdict for 
the defendant. 

All exceptions are overruled, and the judgment of the circuit is affirmed. 

Watts, C. J., and Cothran and Blease, JJ., and Purdy, A. A. J., concur. 


BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINEMEN v. 
WILLIAMS. No. 8888.) 
(Court of Civil Appeals of Texas. Galveston. Jan. 27, 1927. 
291 Southwestern Reporter 301. 

1. INSURANCE—THAT INSURED’S SIGHT WAS SO DIMINISHED AS 
TO INCAPACITATE CARRYING ON OCCUPATION DID NOT PER- 
MIT RECOVERY UNDER CERTIFICATE COVERING ONLY PERMA- 
NENT BLINDNESS WHERE NO PROJECTION OCCURS.* 

In action by locomotive engineer against brotherhood on beneficiary’s certificate 
covering total and permanent blindness, no recovery could be had merely on showing 
that blindness was such as to incapacitate insured from pursuing any gainful occupa- 
tion requiring use of eyesight, where Constitution, which was expressly made part 
of certificate, defined practical and permanent blindness as blindness where no pro- 
jection occurs, even though light perception remains. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


2. INSURANCE—WHERE CERTIFICATE AND BROTHERHOOD’S CON- 
STITUTION ALLOWED RECOVERY FOR BLINDNESS ONLY WHERE 
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PERMANENT PREVENTING PROJECTION, PARTS OF CONSTITU- 

TION SHOWING PURPOSE OF BROTHERHOOD WILL NOT BE CON- 

SIDERED IN CONSTRUING RIGHT OF MEMBER TO RECOVER FOR 

BLINDNESS. 

No recovery could be had by engineer against brotherhood under beneficiary 
certificate for blindness incapacitating him from gainful work, where blindness was 
not such as to prevent projection within terms of certificate and constitution, though 
preamble to brotherhood’s constitution and subdivisions thereof indicated intention to 
provide relief for disabled members, in view of clear intention of contracting parties 
with respect to degree of blindness required to sustain recovery; court not being 
authorized to accept outside evidence to aid in construing contract. 


(For other cases, see Insurance, Dec. Dig. § 787.) 


3. INSURANCE—RECOVERY UNDER BROTHERHOOD’S BENEFICIARY 
CERTIFICATE COULD BE HAD ONLY FOR SPECIFIED AILMENTS 
INSURED AGAINST. 

Where brotherhood’s constitution, which was made part of insurance contract, 
specifically enumerated injuries and ailments for which recovery could be had, court 
could not add to contract to include other ailments, though general intent of brother- 
hood as shown by constitution was to protect members against disability. 

(For other cases, see Insurance,, Dec. Dig. § 787.) 


6. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW BLIND- 
NESS OF LOCOMOTIVE ENGINEER WAS SUCH THAT FULL 
AMOUNT OF BENEFICIARY CERTIFICATE WAS PAYABLE. 

In action by locomotive engineer against brotherhood on beneficiary’s certificate 
for blindness, evidence held insufficient to sustain finding that member was totally 
and permanently blind to such extent, that no projection occurred, even though light 
perception remained within meaning of certificate authorizing payment of full amount 
of certificate. 

(For other cases, see Insurance, Dec. Dig. § 819]4[.) 


Appeal from District Court, Harris County; Chas. E. Ashe, Judge. 

Action by J. L. Williams against the Brotherhood of Locomotive Firemen and 
Enginemen. Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

Cole, Cole & O’Connor, of Houston (Robt. L. Cole, of Houston, of counsel), 
for appellant. 

Chas. Murphy, Maurice Hirsch, Ben J. Brown, and Allen B. Hannay, all of 
Houston, for appellee. 


Lang, J. On the Ist day of of January, 1907, J. L. Williams was, as he had 
been since 1890, a locomotive engineer on the Gulf, Colorado & Santa Fé Railway, 
and on said January 1, 1907, he was a member of the Brotherhood of Locomotive 
Firemen and Enginemen, hereinafter, for convenience, referred to as the brotherhood, 
and on the date last mentioned the brotherhood, a fraternal beneficiary system, operat- 
ing on the lodge system, with ritualistic form of work, sustained by an assessment 
system, issued to J. L. Williams, a beneficiary certificate in the sum of $3,000. Such 
certificate, among other things not necessary to be here mentioned, provides that, 
should the holder thereof become totally and permanently blind in one or both eyes, 
for which payment is provided in the constitution of the brotherhood in force and 
effect at the time liability against the brotherhood should arise from such blindness, 
he shall be entitled to participate in the beneficiary fund of the brotherhood to the 
extent of $3,000. It is provided in the constitution of the brotherhood that a-beneficiary 
member in good standing upon the books of the Grand Lodge, who shall become totally 
and permanently blind in one or both eyes, shall be entitled to the full amount of 
his beneficiary certificate. The clause of the constitution mentioned is followed by 
the following clause: 

“Blindness referred to in the foregoing section is interpreted to mean practical 
and permanent blindness ; i. e., where no projection occurs even though light percep- 
tion remains. 

The certificate contains the further provision as follows: 

“This certificate is based upon the express conditions that the constitution of 
the said brotherhood may be altered or amended at any time hereafter, that the mem- 
ber shall keep himself in good standing in the said brotherhood, pay his dues and 
assessments, and perform all of the other duties of membership which may be required 
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by the constitution of the said brotherhood, and that the constitution now in force, or 
as may hereafter be altered or amended, is and shall be a part of this contract in the 
same manner and to the same extent as if said constitution, or alterations or amend- 
ments thereto were written herein.” 

And further that: . 

“The acceptance of this certificate by the aforesaid member shall constitute an 
acknowledgment upon the part of said member that he agrees to each and every con- 
dition named herein.” 

On the 12th day of June, 1921, while J. L. Williams, was a member in good stand- 
ing upon the books of the Grand Lodge, and while a holder of the certificate herein- 
before mentioned, he suffered an injury by being struck on his head while in perform- 
ance of his duties as a locomotive engineer. 

On the 22d day of July, 1925, J. L. Williams filed his first amended petition upon 
which he went to trial, praying for a recovery of $3,000 against the brotherhood upon 
his certificate. The date of filing of the original petition is not shown. 

By the suit, Williams is seeking to recover alone upon his allegation that by rea- 
son of his injury he became “totally and permanently blind in both eyes,” as such 
term is used in the constitution of the brotherhood. 

The defendant brotherhood denied generally the allegations of the plaintiff. It 
admitted the issuance of the certificate, as alleged by the plaintiff, and pleaded the 
provisions of its constitution applicable to the certificate, which we have already set 
out in the foregoing statement. Following such admission, it denied that plaintiff is 
totally and permanently blind in either one or both of his eyes. The defendant made 
further denials as follows: 

“This defendant specially denies that it insured plaintiff against becoming totally 
and permanently disabled from the performance of all manual labor, particularly with 
reference to the running of an engine or the performance of any other so-called rail- 
road work; that the extent of defendant’s insurance of plaintiff was as set out in 
paragraph 12A (1) against total and permanent blindess under the interpretation as 
set out under paragraph VI hereinbefore; and defendant denies that the plaintiff has 
suffered total and permanent blindness within the purview of said provision of its 
constitution and interpretation thereof, and alleges that, if the plaintiff desired voca- 
tional insurance, insuring him against the hazard of the loss of ability to pursue his 
vocation, he could have obtained same by complying with article 9 and the different 
sections and provisions thereof, providing for defendant’s accident indemnity depart- 
ment.” 

The case was submitted to a jury. The court charged the jury that, if they be- 
lieved from the evidence that plaintiff suffered an impairment of his eyesight, and if 
they believed from the evidence that such impairment of his eyesight affected his 
power of projection, and if they believed from the evidence that on or about April 2, 
1923, plaintiff’s power of projection was so lessened as to permanently and totally in- 
capacitate him from pursuing any useful or gainful occupation which requires the use 
of eyesight, they should answer the question to be propounded in the affirmative. 

The one special issue submitted, which was answered in the affirmative, is as 
follows: 

“Do you believe from the evidence that plaintiff, J. L. Williams, on or before 
April 2, 1923, suffered such an impairment of his eyesight as to permanently render 
him capable of no projection?” ; 

Upon the answer of the jury the court rendered judgment for the plaintiff for 
$3,000. The brotherhood has appealed. 

[1] By its first and second assignments, appellant substantially insists that the 
court erred in refusing its motion to instruct a verdict in its favor at the conclusion 
of all the evidence, in that appellee, Williams, by his testmony, admitted that he was 
neither “totally and permanently blind” nor “practically and permanently blind” in 
either one or both of his eyes, as those terms were interpreted by the parties when 
they were inserted into and made a part of their written contract upon which this 
suit is based, and that there was no evidence tending to disprove such admission. 

In the preamble to the constitution of the brotherhood, it is stated as follows: 

“Realizing the fact that our vocation involves ceaseless peril, and that it is a duty 
we owe to ourselves, our families, and those we feel obligated to aid, to make suitable 
provision against those disasters which almost daily overtake us on the rail, the neces- 
sity of protecting our interest, of extending to each other hand of charity, and being 
sober, industrious, and honorable men, becomes self-evident, and hence the brotherhood 
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a adopted as its cardinal principle, the motto: ‘Protection,: charity, sobriety, and 
industry.’ 

By subdivisions (a) and (b) of section 1 of article 8, p. 52, of the constitution, it 
is provided as follows: 

“Section 1 (a) The Grand Lodge shall establish and maintain a department to be 
known as the beneficiary department of the Brotherhood of Locomotive Firemen and 
Enginemen. 

“(b) All members who are eligible shall be required to participate in the bene- 
ficiary department, for the purpose of providing substantial relief for members who 
may become totally and permanently disabled or incapacitated to perform any manual 
labor from any of the causes set forth in the constitution and not otherwise.” 

[2] Appellee contends that, in view of the recital in the preamble above quoted, 
and the provisions of article 8 of the constitution, which we have quoted, it is evi- 
dent that the certificate issued to appellee upon which he sues constitutes “vocational 
insurance,” and that such quoted matter should have been, and was, by the court con- 
sidered evidence tending to show that it was the intention of the parties to the contract 
to provide thereby that, in the event appellee suffered an impairment of his eyesight, 
and such impairment affected his power of projection, and that by such impairment 
appellee’s power of projection was so lessened as to permanently and totally incapaci- 
tate him from pursuing his vocation as a locomotive engineer, appellee should be 
entitled to the full amount of his beneficiary certificate, notwithstanding the clause 
of the constitution made a part of the contract, which reads as follows: 

“Blindness referred to in the foregoing section (which section is section 1 of arti- 
cle 8) is interpreted to mean practical and permanent blindness; i. e., where no pro- 
jection occurs, even though light perception remains.” 

That the court, in construing the contract, was not required to look alone to 
the language used by the parties in making the same, though unambiguous; that it was 
not required to strictly construe the language employed by the parties to the contract 
in construing their intention, but might look to evidence other than the language 
used by the parties to ascertain their intention. 

We cannot agree with the contention of appellee, but, to the contrary, we have 
reached the conclusion that the contention of appellant should be sustained. 

As before shown, subdivision (a) of section 12, art. 8, of the constitution of the 
brotherhood, made a part of the contract between the parties, provides for recovery 
on the contract if the member becomes “totally and permanently” blind in one or both 
eyes, and by another subdivision of the same section, which is also made a part of 
the contract, the term “blindness” as used in subdivision (a) is referred to as meaning 
“practical and permanent blindness,” and it then further declares that the term “prac- 
tical and permanent blindness” as used, should be construed as meaning blindness 
which renders one incapable of projection, even though light perception remains. The 
words used in defining the meaning oof the term “total and permanent blindness” and 
“practical and permanent blindness,” which are used as synonymous terms, were the 
words chosen by the contracting parties, which clearly import the intention of the 
contracting parties, and under such circumstances the court is not authorized to accept 
outside evidence to aid in construing the contract. 

[3] It is clear, we think, that the brotherhood insured appellee against, and only 
against, one or more of the physical injuries or bodily ailments for which payment is 
provided in its constitution, such injuries and ailments being specifically enumerated in 
the constitution, made a part of the insurance contract, and not otherwise, as (1) 
“total and permanent blindness” (that is, where no projection occurs): (2) Bright’s 
disease of the kidneys; (3) uncompensated valvular disease of heart; (4) progressive 
and pernicious anemia, which permanently incapacitates one from performing all 
manual labor; and (5) in the event one should become 70 years of age while a mem- 
ber of said brotherhood. 

A member might become disabled by reason of consumption, pneumonia, cancer, 
or any other or number of bodily ailments, or the loss of members of the body other 
than the eyes, but, to entitle him to recover under his certificate, it must be one of 
those things enumerated in the constitution. We quote from the following authorities: 

1 Joyce on Insurance (2d Ed.) § 219, p. 573: 

“Tf the terms of the contract are expressed, the court cannot extend to enlarge 
the contract by implication so as to embrace an object distinct from that originally 
contemplated. In insurance contracts the insurer undertakes to guarantee the insured 
against loss or damages upon the exact terms and conditions in the agreement, and 
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upon no other, and therefore courts cannot change the contract nor make a new one 
for the parties. It is their duty to enforce and carry out the one already made, and 
nothing ought to be imported into the contract by construction contrary to its ex- 
press terms.” 

32 Corpus Juris, § 267, p. 1158: 
_ “The court will not pervert or do violence to the language or expand it beyond 
its plain ordinary meaning, or add something to the contract which the parties have 
not put there, in order to create an ambiguity and thereby render the rule applicable.” 

The rule announced by Joyce on Insurance and that announced in 32 Corpus Juris, 
above quoted, is sustained by numerous authorities. Brown v. Ins. Co., 89 Tex. 594, 
35 S. W. 1060; Continental Casualty Co. v. Wade, 101 Tex. 102, 105 S. W. 35; Kane 
v. Brotherhood of Railroad Trainmen, 102 Neb. 645, 168 N. W. 598, L. R. A. 1918F, 
1037 ; Holcomb v. Grand Lodge Brotherhood of Railway Trainmen, 171 Ky. 843, 188 
S. W. 885, L. R. A. 1917B, 107; Kelly v. Brotherhood of Railroad Trainmen, 308 Ill. 
508, 140 N. E. 5, 29 A. L. R. 243; Routt v. Brotherhood of Railway Trainmen, 101 
Neb. 763, 165 N. W. 141; Fuller v. Locomotive Engineers, etc., Association, 122 
Mich, 548, 81 N. W. 326, 48 L. R. A. 86, 80 Am. St. Rep. 598. 

In the syllabus of the Holcomb Case, supra, the effect of the holdings in the cases 
cited is thus stated: 


“A policy issued by a fraternal insurer provided that the full amount of the 
benefits should be payable upon insured becoming permanently or totally disabled within 
the meaning of the constitution. The constitution declared that, should any mem- 
ber in good standing suffer amputation or severance of an entire hand or foot or 
the complete and permanent loss of both eyes, he should be considered totally and 
permanently disabled. Only railroad trainmen were eligible to join the order. In- 
sured lost one eye by reason of a cinder, and the sight of the other eye was affected 
so that he could not continue his occupation of flagman, though he could see sufficiently 
to recognize people 30 or 40 feet away. Held that, as the constitution was plain, and as 
there were no provisions that the term ‘total disability’ should mean total disability 
from following railroad work, insured was not entitled to recover the benefit.” 


[4, 5] No rule more harmful to the jurisprudence of this state could be established 
than one which would allow a resort to outside evidence to alter the effect of a written 
contract, where the language used by the parties thereto clearly imports the intention 
of such parties. It is an old and well-established rule, as shown by the authorities 
cited, that as parties bind themselves they must be bound, and the courts are without 
authority to make contracts for them which they did not make for themselves. Parties: 
may agree upon the terms of their contracts and reduce them to writing, and, when 
they do so agree in language clearly importing their intention, the courts when called 
upon to enforce such contracts must give to the language used its generally accepted 
meaning. 


[6] This brings us to a consideration of the contention of appellant that there 
was no evidence to support a finding that appellee was “totally and permanently blind” 
or “practically and permanently blind,” as those terms are interpreted by appellant 
and appellee in the contract involved in this suit; that is, is there any evidence to 
support a finding that appellee was so blinded as to have no projection? — 

We do not think there was any such evidence, but to the contrary we find that 
appellee was not blind; that he could go to and about the city of Houston alone, and, 
while he could not distinguish the color of signal lights, he would observe them by 
watching (seeing) the movements of others as they crossed the streets; that he had 
gone to the railway depot or yards alone to take a trip on an engine, and had looked 
up and found unassisted the engine on which he wanted to ride; that he could at a 
short distance recognize persons with whom he was acquainted; that he could read 
the headlines of the newspapers, and with glasses he could read some of the paper; 
that he went sometimes to picture shows to keep cool; and that while there he could 
distinguish male actors from the females, but stated with reference thereto that he 
could not see them plainly. 

The undisputed evidence shows that on the Ist day of January, 1923, appellee 
signed an identification card for the Houston Land & Trust Company, a banking com- 
pany, with which he thereafter did his banking business, and that such signature was 
in a plain, legible hand; that from the 3d day of March, 1924, to the 27th day of 
June, 1925, which latter date was only a few days before the trial of this case, appellee 
drew 26 checks on the bank; that he signed all of such checks in a plain, legible hand, 
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and, in addition to such evidence already recited, there was much other undisputed 
evidence showing that appellee had projection. 

Indeed, appellee as well as his counsel admit that he was not so blinded as to 
have no projection, but all they do contend for is that his eyesight was so impaired 
as to incapacitate him from pursuing his avocation of railroad engineer, or some other 
railroad labor. 

Having reached the conclusion that there was no evidence to support the judg- 
ment, and it appearing that the case was fully developed, it becomes our duty to 
reverse the judgment and to here render judgment for appellant, and it is accord- 
ingly so ordered. 

Reversed and rendered. 


FORT WORTH MUT. BENEV. ASS’N v. WEATHERS Et at. (No. 472.) 
(Court of Civil Appeals of Texas. Waco. Jan. 20, 1927.) 
291 Southwestern Reporter 267. 


INSURANCE—DEFAULT JUDGMENT AGAINST BENEVOLENT ASSO- 
CIATION IS UNAUTHORIZED ON SERVICE BY CITATION ON ITS 
PRESIDENT INSTEAD OF ON INSURANCE COMMISSIONER (REV. 
ST. 1925, ART. 4843). 

Default judgment against benevolent insurance association will be reversed, being 
based on mere service by citation on president of insurer instead of on insurance 

commissioner as required by Rev. St. 1925, art. 4843. 


(For other cases, see Insurance, Dec. Dig. § 814.) 


Appeal from District Court, Falls County; Prentice Oltorf, Judge. 

Action by Anna Weathers and others against the Fort Worth Mutual Benevolent 
Association. From a default judgment, defendant appeals. Reversed and remanded. 

Marvin Roberson, of Fort Worth, for appellant. 

Cecil R. Glass, of Marlin, for appellees. 

Barcus, J. This suit was instituted by appellees against appellant, Fort Worth 
Mutual Benevolent Association of Texas, to recover the face of two policies of 
$1,500 each, written on the life of Guess Hamilton Simmonton, payable to appellee, 
Anna Weathers. The only service had on appellant was by citation served upon its 
president, John Estell, in Tarrant county. Appellant filed no answer, and judgment 
by default was rendered. The only question submitted in this court is as to the 
sufficiency of the service to support said judgment. Appellant contends that the only 
way legal service.can be obtained on it is by serving the commissioner of insurance. 

This identical question was involved in the case of Fort Worth Mutual Benevolent 
Asssociation of Texas v. Petty (Tex. Civ. App.) 283 S. W. 620, in which case the 
opinion fully sustains appellant’s contention. The same rule is announced in Mosaic 
Templars of America v. Briscoe (Tex. Civ. App.) 252 S. W. 846, and authorities 
there cited. Appellees contend that the above authorities are in conflict with Modern 
Woodmen of America v. Metcalfe (Tex. Civ. App.) 154 S. W. 662 and that under the 
law service may be had either by service on the commissioner of insurance or by 
service upon the proper officers of the company. The case of Modern Woodmen v. 
Metcalfe, supra, was decided under the law as passed by the Thirty-First Legislature 
(Acts Ist Ex. Sess. 1909, c. 6). The statute was amended by the Thirty-Third Legis- 
lature (Laws 1913, c. 113), after the opinion in the Metcalfe Case was rendered, and 
is now article 4843 of the Revised Statutes. The law as amended specifically provides 
that “legal process shall not be served upon any such society except in the manner 
provided herein,” and the article provides that the service “shall” be made by serving 
the commissioner of insurance. 

Because of the insufficiency of the service to authorize a judgment by default, 
the judgment of the trial court is reversed and the cause remanded. 


HIBBARD v. NORTH AMERICAN LIFE INS. CO. 
(Supreme Court of Wisconsin. March 8, 1927.) 
212 Northwestern Reporter 779. 

i: INSURANCE—TERMS ON WHICH MINDS OF PARTIES TO POLICY 
MET, IF DETERMINABLE FROM CONTRACT ITSELF, PREVAIL 
OVER RULES OF CONSTRUCTION. | ; ; 
In construing life policy, if court can determine on what terms minds of parties 
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met with reasonable certainty from nature and general contents of contract itself, rules 
of construction must yield to such answer. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—POLICY MISTAKENLY PERMITTING SURRENDER FOR 
CASH AFTER 10 INSTEAD OF 20 YEARS, AT SUM DOUBLE 10-YEAR 
VALUE IN CASH SURRENDER TABLE, HELD UNENFORCEABLE. 
Where option for cash surrender of life policy was mistakenly written as exer- 

ciseable at end of 10 instead of 20 years, so as to enable ihsured to receive more than 

he paid in and more than double amount printed in table of cash surrender values for 

10 years, option failed to express intention of parties, and could not be enforced. 


(For other cases, see Insurance, Dec. Dig. § 369.) 


Appeal from Circuit Court, Milwaukee County; Otto H. Breidenbach, Judge. 

Action by Burton L. Hibbard against the North American Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded for 
further proceedings.—[By Editorial Staff.] 

Action to recover on a life insurance policy. On the 15th day of March, 1910, 
the defendant issued to plaintiff, then 48 years of age, a non-participating whole life 
monthly installment policy of $100 each payable of 120 months, or for $10,260 payable 
in one installment, the latter sum being the present value of the installments at 3% 
per cent. The annual premium was $378.40. The policy on page 2 contained a table 
of loan and surrender values beginning with the third year at $430 and ending with 
the twentieth year at $4,640. The surrender value at the tenth year was $2,070. The 
policy on page 3 also contained a series of four options, only the second of which is 
material. The option portion of the policy was printed in red ink, and the printed part 
was as follows: 

“Options guaranteed at the end of years. If the insured is living on the 

day of , 19——., provided all premiums have been duly paid under this 
contract, one of the following options may be selected. * * * (2) Surrender this con- 
tract for a cash/payment of dollars, less any indebtedness hereon.” 

The option portion of the policy was filled in by typewriting in green ink corre- 
sponding to the filling in of other blanks in the policy so that it read: 

“Options guaranteed at the end of 10 years. If the insured is living on the 15th 
day of March, 1920, provided all premiums have been duly paid under this contract, 
one of the following options may be selected. * * * (2) Surrender this contract for 
a cash payment of $4,640 less any indebtedness hereon.” 

The contents of the filled-in portions of the option part of the policy was not dis- 
covered by either party until the lapse of about ten years. Plaintiff seeks to recover 
the amount written in under the second option. Defendant claims the option as written 
was due to a clerical mistake in filling out the blanks; that it should have read: 
“Options guaranteed at the end of 20 years. If the insured is living on the 15th day 
of March, 1930”—thus making the option clause correspond to the loan and surrender 
value of the policy as expressed therein, and to what would be a rational and legal 
insurance contract. 

The trial court found that plaintiff was entitled to recover the second option as 
written, and from a judgment entered accordingly the defendant appealed. 

Bendinger, Graebner, Hayes & Hofer, of Milwaukee (Thomas Rocney, of 
Chicago, IIl., of counsel), for appellant. 

Arthur A. Mueller, of Milwaukee (Emmet Horan, Jr., of Milwaukee, of counsel), 
for respondent. 

Vinje, C. J. Plaintiff seeks to recover on the terms of the policy relying upon 
the language as filled out in the portion relating to options found on page 3, and calls 
attention to the rule that portions written into a contract generally control as against, 
the printed portions thereof, especially when the former are in words and the latter in 
figures, and that insurance contracts should be construed favorably to the insured. 
The defendant bases its defense on the terms of the policy relying upon the table of 
loan and cash surrender values, and invokes the general rule that if an unambiguous 
agreement is found in a contract it controls as against subsequent apparent or real con- 
flicts therewith—citing ocegn M. & F. Ins. Co. Bank v. Wilkin, 95 Wis. 111, 69 
N. W. 354, 60 Am. St. R 

[1] As we view this coin ‘we think neither of the rules invoked is very helpful 
in answering the question presented by the appeal. That question is, upon what terms 
did the minds of the parties meet? If we can answer that to a reasonable certainty 
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from the nature and general contents of the contract itself rules of construction must 
yield to such answer. 

[2] Plaintiff was a business man 48 years of age, who had had some experience 
in entering into insurance contracts. He had previously taken out four or five. He 
desired to secure a policy that would upon his death pay $100 monthly installments for 
120 months, or $10,260 in one payment, at the option of the beneficiary. The policy 
also provided for other options. The annual premium was $378.40. He does not claim 
that the subject of options was particularly spoken of at the time the policy was con- 
tracted for. He did not obseve the terms of option 2 as written in caulk about 10 years 
after the policy was issued, when he wanted to make a loan on it. The defendant 
was in the insurance business writing policies upon terms that would enable it to con- 
tinue in that business and remain solvent. Indeed, our laws require it to make the 
terms of policies such that it can meet all lawful demands. It is shown by uncontra- 
dicted testimony by the actuary of the company that in the option portion the word 
“ten” before the word “years” was by mistake written in by a clerk of the company in- 
stead = - word “twenty,” and the year 1920 was mistakenly written instead of the 
year : 

Like testimony shows that the annual premium of $378.40 would under any rational 
insurance business do no more than earn $2,070 in 10 years and carry the risk. It also 
shows that if plaintiff could recover the amount claimed he would get more than he 
paid in and have insurance for 10 years in the amount of $10,260, the cost of which 
would be not less than $2,000. In view of such testimony and such a result, can it for 
a moment be seriously claimed that such was the contract the parties or either of them 
had in mind? We think not. The statement of the proposition is the clearest and 
most convincing argument that can be made in favor of the result we reach, and dis- 
penses with the application of other rules of construction. It may be safely asserted 
that both parties contemplated a contract not substantially out of harmony with the 
rates and terms that prevailed among like or similar insurance companies. And it is 
held that such was the contract actually entered into, and that the terms of option 
2 as written in failed to express the intent of the parties. Such intent is expressed in 
the table of loan and cash surrender values. It follows from this that the trial court 
erred in permitting a recovery under option 2 as written. 

Judgment reversed and cause remanded for further proceedings according to 
law. 
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FIRE 


HARTFORD FIRE INS. CO. v. FERGUSON er at. (No. 200.) 
(Supreme Court of Arkansas. Feb. 21, 1927.) 
291 Southwestern Reporter 60. 

1. INSURANCE—ASSURED MAY PROVE, BY PAROL THAT PROOF OF 
LOSS WAS WAIVED BY INSURER, NOTWITHSTANDING AGREE- 
MENT THAT INSURER’S INVESTIGATION OF FIRE AND ASCER- 
ee OF LOSS SHOULD NOT WAIVE RIGHTS OF EITHER 

_ Assured may prove by parol testimony that proof of loss required by policy was 
waived by conduct of insurer, notwithstanding that assured signed agreement that any 
action by insurer in investigating cause of fire and in ascertaining amount of loss 
should not waive rights of either party. 


(For other cases, see Insurance, Dec. Dig. § 558[1].) 


2. INSURANCE—WHETHER PROOF OF FIRE LOSS UNDER POLICY 
WAS WAIVED BY CONDUCT OF ADJUSTER HELD FOR JURY. 
Whether proof of loss required by terms of fire insurance policy was waived by 

conduct of insurer through its adjuster, who took inventories from assured, held prop- 

erly submitted to jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


3. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT FIRE 
INSURER, BY CONDUCT OF ADJUSTER, WAIVED PROOF OF LOSS. 
Jury’s finding that fire insurer waived provision of policy requiring formal proof 

- —_ by conduct of its adjuster, who took inventories from assured, held sustained 

y evidence. 


(For other cases, see Insurance, Dec. Dig § 665[8].) 


Appeal from Circuit Court, Monroe County; Geo. W. Clark, Judge. 

Action by S. W. Ferguson and others against the Hartford Fire Insurance Com- 
pany. From the judgment for plaintiffs, defendant appeals. Affirmed. 

J. A. Watkins, of Little Rock, for appellant. 

Bogle & Sharp, of Brinkley, for appellees. 

Woop, J. This is an action by the appellees against the appellant to recover 
damages for the loss by fire of a stock of merchandise, furniture, and fixtures on a 
policy issued by the appellant to appellee S. W. Ferguson. 

he only issue here is whether or not the appellant waived the provision of the 
policy concerning proof of loss. The policy contained the following provision: 

“If fire occurs, the insured shall, within sixty days after the fire, unless such 
time is extended in writing by the company, render a statement to this company, signed 
and sworn to by the insured, stating the knowledge and belief of the insured as to 
the origin of the fire; the interest of the assured and all others in the property; the 
cash value of each item thereof and the amount of loss thereon; all incumbrances 
thereon, all other insurance, whether valid or not, covering any of said property, and a 
copy of all the descriptions and schedules in all policies; any change of title, use, 
occupation, location, possession, or exposure of said property since the issuing of 
this policy; by whom and for what purpose any building herein described and the 
several parts thereof were occupied at the time of the fire.” 

Appellee Ferguson testified substantially as follows: He notified the insurance 
company of the fire and in a day or two the adjuster came over. He and the witness 
were in the building where the fire had been for possibly two hours checking over the 
stuff. Witness took an inventory in October before the fire in November. This in- 
ventory was introduced in evidence and showed a total valuation of merchandise of 
over $3,000 and the value of witness’ fixtures destroyed by fire was over $2,000. The 
adjuster examined the stock of goods that had been partially destroyed by the fire. 
Witness asked the adjuster, after handing him the inventory and telling him of the 
loss of the fixtures, if there were anything else witness could do. The adjuster stated 
that he would be back in 10 days or two weeks. Witness waited two or three weeks 
and did not hear from the adjuster. Witness then took the matter up with the 
appellant’s agent in Little Rock, trying to get the adjuster to come back. He did not 
come back. The appellee made purchases of something like $500 between the time of 
taking the inventory until the fire. He gave the inventories of these purchases to the 
agent of the insurance company and they were afterwards sent back to the appellee. 
When the adjuster came he went over everything carefully, took the inventory, and 
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the appellee gave him the list of creditors that he owed and those he had bought 
goods from. He thought the adjuster got everything that was necessary. Witness did 
not think that he had to furnish the company anything after he furnished the inven- 
tories to the adjuster, and asked him if there were anything else he could do to help 
settle the matter when he said that he would be back in two weeks. The witness 
signed a non-waiver agreement to the effect that any action taken by the insurance 
company in investigating the cause of the fire and ascertaining the amount of the 
loss and damage to the property shall not waive or invalidate any rights of either 
‘ party; the intent of the agreement being to preserve the rights of all parties and to 
provide for an investigation of the fire and the amount of the loss or damage without 
regard to the liability of the insurance company. Witness did not make up any addi- 
tional list of proof of loss and did not do anything more with reference thereto than as 
above set forth. 

The adjuster testified on behalf of the appellant that he did not make Ferguson 
any promise to come back and settle up his insurance. The appellant asked the court 
to give the following instruction, which is a copy of the provision of the policy as 
to proof of loss, and concludes as follows: 

“If the plaintiff failed to furnish to the defendant company a statement like the 
foregoing within 60 days after the fire, then your verdict will be for the defendant.” 

The court modified the instruction by adding thereto the following words: 

“Unless you further find that such proof of loss was waived by the defendant 
company through its adjuster’s representations, claimed by the plaintiff to have been 
made to him on the occasion of the visit of the adjuster Overstreet shortly after the 
fire occurred.” 

The appellant excepted to the ruling of the court in refusing the above instruction 
as asked and in modifying the same and giving it as modified. 

[1-3] This court, in a long line of cases, has held that, notwithstanding the written 
non-waiver agreement signed by the assured and the insured, the assured may prove by 
parol testimony that the proof of loss was waived by the conduct of the insurer. 
Burlington Fire.Ins. Co. v. Kennerly, 60 Ark. 532, 31 S. W. 155; Burlington Fire Ins. 
Co. v. Lowry, 61 Ark. 108, 32 S. W. 383, 54 Am. St. Rep. 196; German-American Ins. 
Co. v. Humphrey, 62 Ark. 348, 35 S. W. 428; Arkansas Mutual Fire Ins. Co. v. Wit- 
ham, 82 Ark 226, 101 S. W. 721; Queen of Ark. Ins. Co. v. Malone, 111 Ark. 230, 163 
S. W. 771. The court ruled correctly in submitting to the jury the issue as to whether 
or not the proof of loss had been waived by the conduct of the appellant through its 
agent, the adjuster. The conduct of this agent justified the jury in finding that the 
appellant had waived the provisions of the policy requiring the formal proof of loss 
therein stipulated. The jury might have found that the conduct of the adjuster was 
tantamount to saying to the appellee that he had done all that was necessary and all 
that he could do to prove his loss. The appellee furnished the adjuster, who had the 
authority to adjust losses for the appellant, an inventory of the goods which had been 
damaged and lost, and asked the adjuster if there was any other information that he 
could furnish him in order to enable the company to settle. The adjuster led the 
appellee to believe that there was nothing further he could do at that time and that he 
(the adjuster) would return in 10 days or two weeks, which he never did, although 
the appellee requested him to do so. 

As was said in the case of Minneapolis Fire, etc., Ins. Co. v. Fultz, 72 Ark. 365, 
80 S. W. 576: 

“The evidence tended to prove that appellant, through its adjuster, accepted the 
statement or inventory of the personal property destroyed by fire that was furnished 
to the adjuster at Bearden, and waived all other proof of loss thereof, and that it is 
estopped from denying its sufficiency.” 

See, also, the recent case of National Union Fire Ins. Co. v. Whitted, 157 Ark. 
515, 248 S. W. 560, where we said: 

“In reference to the personal property, appellee had done what he intended and 
thought was a satisfactory compliance with the requirements of his policy in respect to 
the proof of loss, and the adjuster should have notified him of any objection thereto. . 
Silerice on his part, under the circumstances, was calculated to mislead appellee to his 
disadvantage, and constituted a waiver of additional proof of loss.” 

In that case the assured had furnished a complete list of the personal property 
destroyed by fire and no objection was made to the form and manner in which it was 
presented. ’ : re 

The record presents no error in the rulings of the trial court, and its judgment 
is therefore affirmed. 
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LAVITT v. HARTFORD COUNTY MUT. FIRE INS. CO. er At. 
(Supreme Court of Errors of Connecticut. March 5, 1927.) 
136 Atlantic Reporter 572. 

4. INSURANCE—WORD “FIRE” IN INSURANCE MEANS EFFECT OF 
COMBUSTION, BEING IGNITION OR BURNING, BUT HEAT IS NOT 
at THOUGH FIRE MAY PROXIMATELY CAUSE LOSS FROM 
Word “fire,” as used in insurance policies, does not have technical meaning de- 

veloped from analysis of its nature, but more nearly the popular meaning, being 

an effect rather than an elementary principle, and is the effect of combustion, being 
equivalent to ignition or burning, but heat is not fire, though fire may proximately 
cause loss from heat. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


5. INSURANCE—“LOSS BY FIRE” IN INSURANCE MEANS RESULT OF 
IGNITION, AND MAY INCLUDE CHARRING, SCORCHING, CRACK- 
ING, SMOKING, OR HEATING, THOUGH NO FLAME BE SEEN. 
“Loss by fire,” as used in insurance policies, means the result of the ignition of 

the property insured or of some substance near it, and may include the action of 

fire in charring, scorching, cracking, smoking, or heating, though no flame be seen. 
(For other cases, see Insurance, Dec. Dig. § 421.) 

6. INSURANCE—“FIRE” IN INSURANCE MEANS HOSTILE FIRE, NOT 
FRIENDLY FIRE. 

As used in policies of fire insurance, the word “fire” means a hostile fire as 
distinguished from a friendly fire. 
(For other cases, see Insurance, Dec. Dig. § 421.) 


7. INSURANCE—FIRE CONFINED TO FURNACE HELD NOT “HOSTILE 

FIRE,” AND DAMAGE BY SMOKE THEREFROM NOT “DIRECT LOSS 

OR DAMAGE BY FIRE” WITHIN POLICY. 

A fire confined to an oil-burning furnace and never outside of the furnace held 
not to be a “hostile fire,” and damage by smoke and soot therefrom not to be covered 
by policy of insurance covering “direct loss or damage by fire.” 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Direct Loss; Second Series, Hostile Fire.] 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from Superior Court, Hartford County; Isaac Wolfe, Judge. 

Action by Max Lavitt against the Hartford County Mutual Fire Insurance 
Company and others to recover upon a policy of fire insurance for damage from 
a fire in plaintiff’s house, tried to the court. Judgment for defendants, and plaintiff 
appeals. No error. 

Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, JJ. 

William M. Greenstein and Edward A. Mag, both of New Britain, for appellant. 

Joseph F. Berry and David R. Woodhouse, both of Hartford, for appellees. 

Hatnes, J. [1-3] The finding shows that the plaintiff’s house in Ellington in this 
state was heated by a furnace equipped with an oil burner system, located in the cellar. 
In the night of November 19, 1924, damage was done to the house and contents by 
smoke and soot caused by a defect in or by defective action of ‘the furnace and oil- 
heating device. The house and contents were insured in a total sum of $13,000 under 
the standard form of fire insurance policies, “against all direct loss or damage by fire” 
occasioned to the house and its contents. When the fire was discovered by the plain- 
tiff he at once turned off the switch and thus shut off the oil supply of the heater, and 
by this means put out the fire. The trial court has expressly found that the fire which 
caused this damage was all the time inside and never outside the oil-heating furnace. 
By motion to correct the finding, the plaintiff seeks to establish that the fire had es- 
caped from the furnace and had ignited a board on the ceiling of the cellar above the 
furnace; that this board was aflame when he discovered the difficulty; and that he 
extinguished this flame by using the fire extinguisher. This was the substance of his 
own testimony at the trial as certified to this court. On the other hand, evidence given 
by two insyrance adjusters who made an examination of the premises is also certified, 
and they say there was no charring or other evidence of the presence of any flame 
outside the furnace itself. This, of course, tended directly to contradict the testimony 
of the plaintiff upon this point. There was introduced, however, a piece of circum- 
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stantial evidence—the board which the plaintiff claimed was aflame when he entered 
the cellar. The plaintiff claimed that the condition of this board showed the direct 
action of flame, while the witnesses for the defense insisted that it did not, but that its 
condition was the result of smoke and soot only. It is clear that the question whether 
there was or was not fire outside the furnace was a disputed one. Upon the whole 
evidence the trial court reached the conclusion that this claim of the plaintiff was not 
established. Were all the evidence before us, a correction of this finding could be 
made by this court, but this board, which may well have had an important bearing upon 
the conclusion of the trial court is not before us. We therefore cannot decide that 
the conclusion was an unreasonable one under the circumstances. 

[4, 5] The trial court also refused to find some subordinate facts as testified to by 
the plaintiff, to the effect that the “oil burner and furnace were a mass of flames 
when the fire was discovered,” and that “the fire extinguisher was played on a board 
nailed to the ceiling.” It was the province of the trial court to determine whether 
the plaintiff’s testimony was correct or was mistaken or untrue. The finding that 
there was no fire outside the furnace, however, is necessarily against the plaintiff’s 
evidence in these particulars. For reasons already stated, we cannot say that the con- 
clusion is an unreasonable one upon all the evidence, and paragraph 4 of the finding 
of the trial court must therefore stand, save that we strike out the words, “and also 
used a fire extinguisher,” and change the word “agencies” to “agency.” In this situa- 
tion, therefore, the only remaining question is whether upon the fact disclosed by the 
finding the fire was one for the results of which the. defendants are liable under the 
terms of their policy, or, in other words, whether the plaintiff’s damage caused by the 
smoke and soot from a fire which was confined to the furnace, was a “direct loss or 
damage by fire,” within the proper meaning of that term as used in the policy. 

It is not entirely clear whether the plaintiff claims that this fire—even though it 
did not escape from the furnace—was a “hostile fire.” Two contentions only are made 
in the brief: That the finding by correction should show the fire did escape and that 
so escaping it created liability as a hostile fire even though it did not in fact burn any 
property, but did damage by soot and smoke only. 

Since the finding must stand, it conclusively appears that the flame did not es- 
cape from the furnace, and the damage which was caused was the result of the defec- 
tive operation of the fire in the interior of the furnace. The reasons of appeal may, 
however, be construed as somewhat broader than the brief and the arguments of coun- 
sel also assumed a wider range, and, since it is also a question of considerable public 
interest and importance, we shall consider whether a fire thus confined to the furnace 
can be said to be a “hostile fire” and within the terms of the policy. 

The term “direct loss or damage by fire,” contained in the policy, raises two ques- 
tions: What is a “fire” as the term is thus used, and what is a “direct loss or damage” 
as there meant? The word “fire,” in insurance, does not have the technical meaning 
which is developed from a scientific analysis of its nature and properties, but more 
nearly that which conforms to the popular understanding of the word. “It is rather an 
effect, than an elementary principle; it is the effect of combustion, and is equivalent to 
ignition or burning; yet heat is not ‘fire.’ Timber may be contracted from the heat of 
the sun and a loss thereby sustained, yet it is not a loss by ‘fire’ but there may be a loss 
from heat, and ‘fire’ nevertheless, be the proximate cause of loss.” Joyce on insurance, 
vol. 4, p. 4719. So a loss by the breaking of electrical machinery as the result of the 
direct operation of fire upon it has been held to be a loss from “fire,” though nothing 
was in fact consumed. Lynn Gas & Electric Co. v. Meriden Fire Ins. Co., 158 Mass. 
570, 33 N. E. 690, 20 L. R. A. 297, 35 Am. St. Rep. 540. In Richards on Insurance 
Law (3d Ed.) at page 284, it is said: “Loss by fire means the result of the ignition of 
the property insured or of some substance near it. Thus the action of fire in charring, 
scorching, cracking, smoking or heating may be included though no flame be seen”— 
and citing in support of the latter statement Scripture v. Lowell Mut. Fire Ins. Co., 64 
Mass. 356, 57 Am. Dec. 111; Singleton v. Phoenix Ins. Co., 132 N. Y. 298, 30 N. E. 
839. 

In a case in the United States Circuit Court for the District of Connecticut, 
appeared that a steamer was injured by a collision and sank to her promenade a 
but continued to float until a fire broke out which resulted in destroying her bouyancy 
so that she sank. She was raised and repaired at a cost of $84,000. It was found that 
if the fire had not broken out the boat would not have sunk, but could have been towed 
to a dock and repaired for $15,000. It was held that the difference between these 
figures—$69,000—was the loss proximately caused by the fire, though much of it, of 
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course, was not the result of actual burning. Norwich & New York Trans. Co. v. 
Western Mass. Ins. Co., 34 Conn. 561, Fed. Cas. No. 10,363. 

[6, 7] It was early held that the word “fire” as used in policies of fire insurance 
meant “hostile fire” as distinguished from “friendly fire.” The leading case is that of 
Austin v. Drewe, 4 Campb. 360, 128 English Reprint, 1104. In that case nothing was 
consumed by fire, but, by improper management of the heating apparatus, heat, smoke, 
and soot were emitted without any escape of the fire from the place where it was de- 
signed to be, and the loss by heat, smoke and soot was held not covered by a polic 
against loss by fire. In both the Lynn Gas & Electric Co. and Norwich & New York 
Trans. Co., Cases, supra, the fire which caused the loss had escaped from the place 
where it was intended to be, and so was a “hostile fire.” 

In a case arising in Georgia, a fire was built in a stove on the ground floor of the 
building, and the stovepipe extended through the ceiling and through the second story 
of the building. The pipe became disengaged at the ceiling of the second floor. Smoke 
and soot escaped into the second-story room and damaged goods situated there, but 
it was not shown that fire occurred outside the stove. The court held the fire was a 
“friendly fire,” and that the damage was not a loss by “fire.” The court said: 

“It does not appear * * * that there was any fire in or about the building, except 
in the stove where it was intended to be built. This fire did not spread from where it 
was built and intended to remain. It was, therefore, all the time during the alleged 


injury and damage to the goods, what is termed in the books a ‘friendly’ and not a 
‘hostile’ fire.” 


The court added: 

“It is true there is sound authority for the proposition that an insured can recover 
loss occasioned by smoke, soot, etc., thrown out by a fire; but we think in these cases 
it will be found that such matter causing injury was the product of a hostile fire.” 
Cannon v. Phcenix Ins. Co., 110 Ga. 563, 567, 35 S. E. 775, 776 (78 Am. St. Rep. 124). 

We find few and scant criticisms of the rule. One occurs in Wisconsin, where it 
was argued that Austin v. Drewe was not, when properly analyzed, an authority for 
the distinction. A very exhaustive dissenting opinion in that case, however, maintains 
the contrary and seems well supported by the leading cases and text-books. O’Connor 
v. Queen Ins. Co., 140 Wis. 388, 122 N. W. 1038, 1122, 25 L. R. A. (N. S.) 501, 133 
Am. St. Rep. 1081, 17 Ann. Cas. 1118. In that case the majority opinion suggests the 
test to be, in effect, whether “the fire was extraordinary and unusual, unsuitable for 
the purpose intended, and in a measure uncontrollable, * * * inherently dangerous be- 
cause of the unsuitable material used.” This was clearly based upon the facts of that 
particular case. 

While the use of the term “hostile fire” does suggest, —— any fire which 
by getting beyond control or operating in a manner different from that expected or de- 
signed causes damage, as in the Wisconsin case, yet, when fully considered, it becomes 
obvious that the wide range of circumstances upon which liability would thus depend 
would tend to render each case mostly a law unto itself and introduce elements of 
great uncertainty in determining the rights of the parties. Whether changing instru- 
mentalities of heating and lighting, use of electrical current, etc., may some time bring 
about a modificati.n of the rule we do not need to anticipate. Though the present 
distinction may seem arbitrary, yet it is of long standing, makes for certainty in the 
ascertainment of rights, and has been acted upon in the writing of so vast a number 
of insurance contracts throughout this country that its soundness may not, at this 
time, be questioned. 

he rule has had well nigh universal approval in those courts in this country 
where the question has directly arisen and by text-writers generally. Way v. Abing- 
ton Mutual Fire Ins. Co. (1896) 166 Mass. 67, 43 N. E. 1032, 32 L. R. A. 608, 85 
Am. St. Rep. 379; McGraw v. Home Ins. Co. (1914) 93 Kan. 482, 144 P. 821; Amer- 
ican Towing Co. v. German Fire Ins. Co. 74 Md. 25, 21 A. 553; Gibbons v. German 
Ins. Sav. Inst. (1889) 30 Ill. App. 263; Cannon v. Phoenix Ins. Co. (1900) 110 Ga. 
563, 35 S. E. 775, 78 Am. St. Rep. 124; Fitzgerald v. German Ins. Co. (1899) 30 Misc. 
Rep. 72, 62 N. Y. S. 824; Hansen v. Le Mars Mutual Ins. Asso. (1922) 193 Iowa, 
1, 186 N. W. 468, 20 A. L. R. 964; Richards on Insurance (3d Ed.) § 234; Beaumont 
on Insurance, p. 37; Wood on Insurance (2d Ed.) vol. 1, p. 236. 

The conclusions of the trial court that the fire in question was not a “hostile 
fire’ and not one which was within the contemplation of the policy were correct. 
The judgment for the defendant was not erroneous. 

There is no error. 

All concur. 
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GLOBE & RUTGERS FIRE or Tis} JEWELL-LOUDERMILK CO. 
(No. 
(Court of Anpeels of Georgia, Division No. 2, March 3, 1927.) 
137 Southeastern Reporter 286. 

1. INSURANCE—INSURED, SUBMITTING TO APPRAISEMENT OF LOSS, 
COULD SUE ON POLICY ON APPRAISERS FAILING TO AGREE, 
AND NO DEMAND FOR FURTHER APPRAISEMENT. 

Under policy requiring appraisal of loss before suit, agreement by insured to 
selection of appraisers and submission of matter to appraisement is compliance by 
insured with policy, and, in absence of further demand by insurer for appraisement, 
after failure of appraisers to agree without insured’s fault, insured may institute suit 
on policy and establish amount of loss before jury. 

(For other cases, see Insurance, Dec. Dig. § 575.) 


2. INSURANCE—THREAT BY INSURED’S ATTORNEY TO SUE AP4 
PRAISER IF HE MADE CERTAIN AWARD, NOT SHOWN TO HAVE 
INFLUENCED APPRAISER, DID NOT AUTHORIZE INFERENCE 
THAT IT-CAUSED FAILURE OF APPRAISERS TO AGREE. 

In suit on fire policy, requiring appraisement of loss before suit, threat of 
attorney for insured to bring legal proceedings against appraiser if he made certain 
award, not shown to have caused appraisers not to agree to award, is insufficient 
to authorize inference that threat caused failure of appraisers to agree. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


6. INSURANCE—PROOF OF LOSS HELD NOT OBJECTIONABLE AS 
NOT PROPERLY SWORN TO, WHERE INSURED TESTIFIED HE 
MADE AFFIDAVIT UNDER OATH AND SIGNATURE WAS WIT- 
NESSED BY NOTARY. 

Under evidence by insured that he signed affidavit to proof of loss under oath, 
and that notary witnessed his signature, proof of loss was properly admitted over 
objection that it was not sworn to as required by policy. 

(For other cases, see Insurance, Dec. Dig. § 662[1].) 


8. INSURANCE—ASSIGNMENT BY INSURED OF CAUSE OF ACTION ON 
FIRE POLICY AS SECURITY HELD IRRELEVANT IN INSURED’S 
ACTION ON POLICY. 

In suit on fire policy, alleged newly discovered evidence that before suit insured 
assigned right and title to cause of action to another as security for debt was irrele- 
vant. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 


9. INSURANCE—INSURED, SUING WITHIN 60 DAYS AFTER LOSS BE- 
CAME PAYABLE, HELD NOT ENTITLED TO ATTORNEY’S FEES 
FOR INSURER’S REFUSAL TO PAY WITHIN 60 DAYS AFTER DE- 
MAND (CIV. CODE 1910, § 2549). 

Where suit on fire policy was filed within 60 days after loss became payable, 
and no demand for payment was made on insurer after loss, attorney’s fees were 
not recoverable under Civ. Code 1910,°§ 2549, for refusal in bad faith by insurer 
to pay loss within 60 days after demand. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Error from Superior Court, Hall County; J. B. Jones, Judge. 

Action by the Jewell-Loudermilk Company against the Globe & Rutgers Fire In- 
— Company. Judgment for plaintiff, and defendant brings error. Affirmed with 

irection. 

Smith, Hammond & Smith, of Atlanta, and Dean & Wright, of Gainesville, for 
plaintiff in error. 

A. C. Wheeler, of Gainesville, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. Whether or not, where a policy of fire insurance provides 
that, upon the demand of either party, appraisers shall be selected and the amount of 
loss ascertained by appraisement, and that no suit or action on the policy shall be sus- 
tainable in any court “unless the assured shall have fully complied with all the fore- 
going requirements,” an actual appraisement is a condition precedent to the insured’s 
right to recover for a loss under the policy, the insured performs all of his obli 
tions as respects an appraisement, as provided in the policy, when he in good faith 
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agrees to the selection of appraisers and submits the matter to appraisement as pro- 
vided in the policy, and where the appraisers, through no fault of the insured, fail to 
agree, the insured has complied with all of his obligations under the policy, and the 
insured may, in the absence of a further demand by the insurer for an appraisement, 
proceed forthwith to institute suit upon the policy and establish the amount of his loss 
by the evidence before the jury. 14 R. C. L. 1361, § 532; Jerrils v. German American 
Ins. Co., 82 Kan. 320, 108 P. 114, 28 L. R. A. (N. S.) 104, 20 Ann. Cas. 251. This 
case is distinguishable from that of Insurance Co. of North America v. Folds, 35 Ga. 
App. 720, 135 S. E. 107, because in that case the plaintiff, who was the insured, under- 
took, under the terms of the contract, and in accordance with an agreement for an 
appraisement, signed by both parties, to fix and determine the amount of the loss by 
an appraisement, and, after the award made thereunder had been held invalid by rea- 
son of the illegal appointment of the umpire, who was appointed by the judge of the 
superior court at the instance of the plaintiff, the plaintiff brought suit upon the 


— without ever having completed the appraisement which he had undertaken to 
obtain. 


[2] 2. A threat made by an attorney for the insured and communicated to one 
of the appraisers, that, if the appraiser made an award in a certain amount, the at- 
torney would take legal proceedings against the appraiser, where, from the evidence, 
it does not appear that this appraiser failed to agree by reason of such threat, is 
insufficient to authorize the inference that the act of the attorney in any way brought 
about the failure of the appraisers to agree. 

3. Under the foregoing rulings, the court did not err in directing a verdict against 
the defendant on the plea in abatement, in which it contended that the suit was not 
maintainable because no award had been made by the appraisers appointed under the 
provisions of the policy; and the court properly refused certain requests to charge 
made by the defendant. 


[3] 4. The admission in evidence of a letter from the local agent of the de- 
fendant company, directed to it at its home office, written the day after the loss of the 
insured property, advising the home office of the loss, and containing a statement that 
“the estimated loss is about $1,000,” whether the letter was relevant or not as an ad- 
mission by an authorized agent of the defendant company as to the value of the 
property lost, could not have influenced the jury and was harmless in view of other 
evidence as to value and in view of the fact that the verdict actually rendered found 
the loss to be only $750. 

[4] 5. Where a witness testifies as to his familiarity with the value of property 
of the kind destroyed, his estimate of the value of the property destroyed is relevant 
and admissible. 

[5] 6. Evidence that at the time of the issuance of the policy of insurance, when 
the insured and the local agent of the insurer were endeavoring to agree upon the 
amount of insurance which the property “would stand,” the amount of insurance for 
which the policy was issued was left by the insured to the local agent of the insurer, 
was admissible as an admission indicating the value placed upon the propérty by ‘the 
insurer at the time of the issuance of the policy. Southern R. Co. v. Branch, 9 Ga. 
App. 310, 71 S. E. 696. 

[6] 7. Where the plaintiff testified that, when he signed the affidavit to the proof 
of loss, introduced in evidence and to which his signature purported to have been at- 
tested by a notary public, he was under oath, that an oath had been administered to 
him, that he signed the paper, and that the notary witnessed his signature, the proof 
of loss was properly admitted in evidence, over objection by the defendant that it was 
not sworn to as required by the policy. 

[7, 8] 8. An assignor of a chose in action, who has assigned the legal title thereto 
to another as security for a debt, has such an interest therein that he may maintain a 
suit thereon in his own name. Wheeler v. Stapleton, 99 Ga. 731, 27 S. E. 724. The 
alleged newly discovered evidence that, before suit, the plaintiff assigned his right and 
title to the cause of action to another as security for a debt, was irrelevant. 

9. The verdict for the plaintiff in the amount of $750 was authorized by the evi- 
dence, and no error appears. 

[9] 10. It appearing that suit was filed within 60 days after the loss became pay- 
able under the terms of the policy, and it not appearing that any demand for payment 
was made upon the insurance company after the loss had become payable under the 
terms of the policy, attorney’s fees were not recoverable under section 2549 of the 
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Civil Code 1910, which provides for the payment of attorney’s fees where the insured 
refuses to pay the loss within 60 days after demand, if the refusal is in bad faith. 

11. The judgment is affirmed, with the direction that the amount found for at- 
torney’s fees in the sum of $150 be written off. 

Judgment affirmed, with direction. 

Jenkins, P. J., and Bell, J., concur. 


HAGLER et av. v. PACIFIC FIRE INS. CO. (No. 17246.) 
(Court of Appeals of Georgia, Division No. 2. March 2, 1927.) 
137 Southeastern Reporter 293. 

1, INSURANCE—PETITION ALLEGING THAT, AT TIME OF ISSUANCE 
OF POLICY, INSURER WAS REPRESENTED BY AGENT IN COUNTY 
OF SUIT ALLEGES JURISDICTION (CIV. CODE 1910, § 2563). 

Petition alleging that, at time of issuance of policy sued on, insurer was represented 

eo in county of suit, alleges jurisdiction in that county under Civ. Code 1910, 


(For others cases, see Insurance, Dec. Dig. § 629[1].) 


2. INSURANCE—PROCESS IN COUNTY WHERE INSURER HAD AGENT 
AT TIME OF ISSUANCE OF POLICY HELD VALID, AND SERVICE 
PERFECTED BY LEAVING COPY OF PETITION WITH AGENT (CIV. 
CODE 1910, § 2564). 

Where petition alleged that at time of issuance of policy defendant was repre- 
sented in county of suit by agents, process directed to sheriff, requiring defendant, to 
appear, is valid, and service thereof, under Civ. Code 1910, § 2564, could be perfected 
by leaving copy of petition with insurer’s agents in county, but fact that insurer then 
had no agent does not affect validity of process but only validity of service. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


3. INSURANCE—WHERE SERVICE OF PROCESS ON INSURER’S FOR- 
MER AGENT DID NOT AFFECT VALIDITY THEREOF, PROCESS 
WAS AMENDABLE. 

Where, at time of suit against insurance company, defendant had no repre- 
sentative in county of suit, since service on defendant’s former agent did not affect 
validity of process but only validity of service, process was subject to amendment. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 

4. INSURANCE—WHERE SERVICE COULD NOT BE PERFECTED IN 
COUNTY, COURT COULD DIRECT THAT PROCESS BE AMENDED 
AND SERVICE PERFECTED ON INSURER’S AGENT IN ADJOINING 
COUNTY (CIV. CODE 1910, §§ 2563, 2564). 

In suit on insurance policy, where service on defendant’s former agent was de- 
fective, and where defendant had agent in adjoining county on whom service, under 
Civ. Code 1910, §§ 2563, 2564, could be legally perfected, court could direct that 
process be amended and directed to sheriff of adjoining county for service therein. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


5. INSURANCE—PROCESS TO BE SERVED IN ADJOINING COUNTY, 
NOT DIRECTED TO SHERIFF THEREOF, HELD NOT INVALID BUT 
AMENDABLE (CIV. CODE 1910, §§ 2563, 2564). 

In suit against insurance company, where service on defendant’s former agent 

did not invalidate process, and where process was amended, it was not invalidated 

because it was was not served by sheriff of adjoining county, but court could further 

amend and direct that it be served by sheriff of adjoining county. 
(For other cases, see Insurance, Dec. Dig. § 627[1].) 
Error from Superior Court, Campbell County; John B. Hutcheson, Judge. 
Suit by R. M. Hagler and others against the Pacific Fire Insurance Company. 
Judgment for defendant, and plaintiffs bring error. Reversed. 
E. J. Reagan, of McDonough, and W. B. Hollingsworth of Fayetteville, for 
plaintiffs in error. 
Smith, Hammond & Smith, of Atlanta, and W. G. Post, of Newnan, for: de- 
fendant in error. 
Syllabus Opinion by the Court. 
STEPHENS, J. [1-3] 1. A petition against an insurance company, wherein it is 
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alleged that at the time of the issuance of the policy sued on the defendant was 
represented by named agents in the county in which the suit is filed, alleges jurisdiction 
in that county, as provided in section 2563 of the Civil Code 1910. Process. issued 
thereon in the usual form, directed to the sheriff of the county, requiring the de- 
fendant to be and appear at the term of the court to which the suit is returnable, 
is valid. Service upon the defendant company under such process could be perfected, 
under section 2564, by leaving a copy of the petition with the company’s agent in 
the county, if there be one. The fact that no legal service could be perfected upon 
the defendant insurance company in this case, because at the time of filing the petition 
there was no agent of the defendant in the county upon whom service could be 
legally perfected does not affect the validity of the process, but affects only the 
validity of the service perfected by serving the former agent in the county who, at 
the time of service, was not an agent of the company, and upon whom legal service 
could not be perfected. The process, therefore, being valid, was subject to amend- 
ment. This case is distinguishable from that of Union Marine Fire Ins Co. v. 
McDermott, 31 Ga. App, 676, 121 S. E. 849. In that case the petition affirmatively 
showed that the defendant had no agent or place of business in the county upon 
whom service could be perfected, and did not show that there was an agent elsewhere 
upon whom service could be perfected, and therefore the clerk was wholly without 
power to issue any process at all, while in the instant case it does not appear from 
the petition that there was no agent of the defendant company in the county upon 
whom service could be perfected. 


[4] 2. Where, in such a suit, it was, at the return term, made to appear to the 
court that the service actually made under the process was defective and con- 
stituted no legal service upon the defendant, in that service was perfected upon 
a person who had been an agent of the defendant insurance company at the date 
of the issuance of the policy, but who, at the date of the filing of the suit, had 
ceased to be an agent of the company, and where it was further made to appear 
to the court that there was no agent of the defendant company within the county in 
which the petition was filed and in which the policy sued on was issued, and that no 
legal service could be perfected within that county, and where it was also at that time 
made to appear to the court that a certain person in an adjoining county in the state was 
an agent of the company upon whom service could legally be perfected, as provided in 
sections 2563 and 2564 of the Civil Code 1910, the court had the power to pass an order 
then in term time directing that a second original of the suit issue, and that the process 
be amended and be directed to the sheriff of the latter county, and that service be 
perfected upon the agent in the latter county, returnable to the next term of court, 
which, for this case, was made the appearance term. 


[5] 3. Where the new process actually issued pursuant to the order of court, 
which was actually served upon the agent of the defendant company in the adjoining 
county, by the sheriff of that county, was not directed to the sheriff, or any of his 
deputies, in the latter county, but was in fact directed to the sheriff of the county 
in which the petition was filed, it was not invalid, but was further amendable by 
being directed to the sheriff of the adjoining county in which the agent resided 
and the court, at the term to which the process was returnable, had power to pass 
a further order directing that the amended process be further amended and be directed 
to the sheriff of the adjoining county, and that the petition and the last-amended 
process be, by the sheriff of the adjoining county, served upon the agent residing 
therein, and that the suit be made returnable to the next term of court, which term 
was designated as the appearance term of the case. 

4. Where service was perfected under the last-named order of the court by the 
sheriff of the adjoining county, under process directed to him and served upon the 
agent of the defendant company in that county, and returned, pursuant to the order 
of the court, to the next term of the superior court of the county in which the suit 
was pending, the service was valid and legal, under a. valid process; and at a 
subsequent term of court the suit was not subject to dismissal upon the ground that 
the original process was void and the subsequent amendments thereto were also void. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 
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NATIONAL FIRE INS. CO. OF HARTFORD v. BENNETT. (No. 17800.) 
(Court of Appeals of Georgia, Division No. 1. March 8, 1927.) 
137 Southeastern Reporter 570. 
(Syllabus by the Court.) 

INSURANCE—AWARD NOT PARTICIPATED IN BY INSURED’S AP- 
PRAISER BECAUSE OF PARTIALITY OF APPRAISER NAMED BY 
INSURER HELD PROPERLY REJECTED IN SUIT ON POLICY. 
Where the insured under a fire insurance policy suffered a loss, and under the 

provisions of the policy the amount of loss was submitted to appraisers, one 

appointed by the insured and the other by the company, and these selected an umpire, 
and where, pending a consideration of the amount of the loss, the appraiser appointed 
by the insured withdrew from a consideration of the matter and the other appraiser 
and the umpire made an award which the insured refused to accept, and he sued on 
the policy, and where upon the trial of the case the defendant offered in evidence 
the award, and it was objected to on the ground that the arbitrator appointed by 
the company was not impartial, and this was clearly shown by the uncontradicted 
evidence, the court did not err in rejecting the award. 

(For other cases, see Insurance, Dec. Dig. § 574[3].) 


Error from Superior Court, Cherokee County; E. D. Thomas, Judge. 

Action by O. P. Bennett against the National Fire Insurance Company of 
Hartford. Judgment for plaintiff, defendant’s motion for new trial was overruled, 
and it brings error. Affirmed. 

The National Fire Insurance Company of Hartford issued a fire insurance policy 
covering a dwelling and certain outhouses belonging to O. P. Bennett. The dwelling 
and the smokehouse were totally destroyed by fire. The insured promptly furnished 
proofs of loss, but he and the company could not agree upon a settlement. There- 
upon, in conformity with provisions of the policy, the insured and the company each 
appointed an appraiser, and these selected an umpire. The appraisers failing to 
agree, the appraiser appointed by the insured withdrew from further consideration 
of the matter, and the other appraiser and the umpire made an award and fixed 
the loss at $1,700. The insured, being dissatisfied with this finding, brought suit 
on his policy, and a verdict in his favor for $1,750 was returned. This included $50 
on the smokehouse. On the trial the defendant offered in evidence the award and, 
on motion of counsel for the plaintiff, it was rejected. The insurance company filed 
a motion for a new trial, which was overruled, and it excepted. 

Spalding, MacDougald & Sibley, of Atlanta, and H. G. Vandiviere, of Canton, 
for plaintiff in error. 

A. J. Henderson, of Canton, H. C. Holbrook, of Atlanta, and Morris, Hawkins 
& Wallace, of Marietta, for defendant in error. 


BioopwortH, J. A ground of the motion for a new trial alleged that the 
court erred “in excluding from the jury the appraisal agreement entered into between 
the insured and the company and the award made in pursuance thereof, fixing the 
sound value of the property and the amount of the loss and damage thereof.” 
This award was objected to by plaintiff upon the following grounds, to wit: 

“The said appraisal and the award made thereunder was not binding upon the 
plaintiff, for that the appraiser selected by the company, to wit, R. B. Taylor, was as 
a matter of law disqualified to act as appraiser, for that the said R. B. Taylor had been 
employed by the company for a period of three weeks at $10 per day for the purpose of 
getting up evidence as to the value of said proprty, and by the said R. B. Taylor sub- 
mitted to the adjuster for the company; the objection being in the following language, 
and is here inserted at plaintiff’s insistence, to wit: ‘We object to it. You will recall 
from the testimony of Mr. Taylor that he was the appraiser selected by the company in 
this case, and you will also recall that he testified that for three weeks before he was 
selected that he had been in its employ, and while he was working up here for them, 
getting up these statements, he was paid $10 a day for that, and was employed by the 
insurance company for the purpose of getting up this evidence for them, and at the 
time he got these statements went and submitted it to the adjuster. We say this is 
a flagrant violation of an arbitrator, as we understand it. The law contemplates 
an impartial arbitrator. Go and investigate. He swears that he took as his basis 
for the estimate the other papers he selected, the statements he got while he was 
in the employ of the insurance company, and we think it is so flagrantly fraud 
on its face that it would not be an arbitration in contemplation of law, and that this 
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paper in evidence, developing that fact, that this paper should not be introduced as 
et, because it shows fraud on its face to select a man that was in their 
employ. 

Counsel for the plaintiff in error insist that the appraiser selected by the com- 
pany “was not a regular employee of the defendant company, but had been employed 
for the purpose of getting up evidence as to the value of the property and the 
extent of the loss and damage,” and “was not disqualified to act as an appraiser; 
but movant contends that the information which the said R. B. Taylor had acquired 
while employed by the company for that purpose served to qualify said Taylor as 
a competent appraiser.” They insist also, “that the appraisal agreement and the 
award made in accordance therewith was conclusive of the amount of loss and 
damage sustained by the plaintiff.” Whether the rejection of the award as evidence 
was error is the question for this court to determine. 

The law, the contract of insurance, and the oath taken by the appraisers all 
contemplate that an appraiser should be disinterested and impartial. The policy 
contains the following provision: 

“In the event of disagreement of the amount of loss the same shall as above 
provided be ascertained by two competent and disinterested appraisers, the insured 
and the company each selecting one, and the two so chosen shall first select a 
competent and disinterested umpire.” (Italics ours.) 

a entering upon the discharge of their duties the appraisers took the following 
oath: 

“We, the appraisers above named, do solemnly swear each individually and for 
himself, that we have no interest as employee, relative, creditor, or otherwise in any 
of the parties signing the foregoing appointment, nor are we interested in said prop- 
erty or insurance thereon; and that we will act with strict impartiality in the discharge 
of our duties as such appraisers, rendering an award to the best of our knowledge, 
skill and judgment.” (Italics ours.) 

The record clearly shows that the appraiser Taylor, appointed by the insurance 
company, was neither disinterested nor impartial. It shows that for some time, prob- 
ably for three or four weeks, prior to the meeting of the appraisers, he was in the 
employ of the insurance company. In its motion for a new trial the defendant admits 
this. The record shows also that the company paid him $10 per day for his 
services. Taylor himself swore: 

“After they employed me as adjuster, paying me $10 a day, I came up here 
investigating this loss and had them name me as appraiser.” 

The record shows also that Taylor was very active as an employee of the 
insurance company in obtaining estimates of the amount of damage and loss, and 
refused to consider any estimate of the loss except that which he had obtained, and 
none other was considered in making up the award. The umpire swore: 

“We based all our findings on the written statements that Taylor had.” 

A contractor named Pritchard, 43 years old, and who had been engaged in that 
work practically all his life, furnished to the appraiser appointed by the insured 
an itemized statement of the material and labor necessary to rebuild the destroyed 
dwelling. Taylor swore that he refused to consider that estimate, which was 04,041.52, 
“because it was out of reason.” However, he did consider an estimate of $2,500, 
made for him by a contractor named Cline. It could hardly be shown more clearly 
than in this case that Taylor was both interested and partial. 

The judge who tried the case did not err when he rejectd the award as evidence, 
and the judge who heard the motion for a nw trial properly overruled it. 

Judgment affirmed. 

Broyles, C. J., concurs. 

Luxe, J. (concurring specially.) I concur in the judgment reached by my 
colleagues, because the record shows that the arbitrator for the insurance company 
was not disinterested or impartial, as is required by law. The law and the contract 
of insurance under consideration require that the appraisers shall be “disinterested,” 
and the oath taken by the appraisers provided that they were not “interested in said 
property or insurance thereon,” and that they would “act with strict impartiality” 
in the discharge of their duties as appraisers. The record clearly shows that the 
appraiser for the insurance company was not impartial; that he had the company 
appoint him as appraiser; that he refused to consider any estimate of the loss except 
that which he himself had obtained while he was in the previous employ of the 
company; that he refused to consider an estimate of $4,041.52 “because it was out 
of reason,” but did consider an estimate of $2,500, whicsh was favorable to the 
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insurance company. This conduct might be usual where one contemplates building 
a house, but it is unusual and improper for an appraiser, supposed to be impartial, 
seeking the truth, and trying to ascertain the cost of replacing the burnt building, to 
refuse to consider an estimate because it was not to the interest of the company 
that appointed him. For this reason the trial judge properly rejected the award 
as evidence. 

However, since the record shows that the objection made by plaintiff to the 
award was in part that “R. B. Taylor was, as a matter of law, disqualified to act 
as appraiser, for that the said R. B. Taylor had been employed by the company for a 
period of three weeks at $10 per day for the purpose of getting up evidence as to 
the value of said property,” I deem it necessaary to say that I am of the opinion 
that former employment by the insurance company would not disqualify Taylor to 
act as an appraiser, there being no employment, except as appraiser, at the time he 


was acting as such. A former employee could be absolutely disinterested and 
impartial. 


TARVER v. SWANN. (No. 17173.) 
(Court of — of Georgia, Division No. 2. Feb. 24, 1927.) 


Southeastern Reporter 126. : 

1, INSURANCE—APPLICANT’S OBLIGATION ON PREMIUM NOTE, PAY- 
ABLE TO INSURER’S AGENT, HELD DETERMINABLE BY TERMS 
AND CONDITIONS OF APPLICATION AND POLICY. 

Where applicant for fire insurance executed series of notes for premium, one of 
which was payable to insurer’s agent, consideration for all notes being acceptance 
of application and issuance of policy, obligation on note to agent is determined by 
contract expressed in application and policy. 

(For other cases, see Insurance, Dec. Dig. § 187[1].) 


2. INSURANCE—ACTUAL DELIVERY OF POLICY HELD NOT ES- 
SENTIAL TO CONSUMMATION OF INSURANCE CONTRACT (CIV. 
CODE 1910, § 2470). 

Where insurer accepted application for insurance, and issued policy, actual de- 
livery thereof to applicant was not, under Civ. Code 1910, § 2470, essential to con- 
summation of contract, unless delivery was expressly provided for. 

(For other cases, see Insurance, Dec. Dig. § 136[1].) 


3. INSURANCE—WHERE ACTUAL DELIVERY OF POLICY WAS NOT 
PROVIDED FOR, CONTRACT BECOMES CONSUMMATED ON RE- 
TENTION OF NOTES BY INSURER AND ISSUANCE OF POLICY. 
Where both application and policy are silent as to actual delivery of policy being 
essential to consummation of contract, contract becomes consummated on retention of 
premium notes and issuance of policy and mailing it to insurer’s agent for delivery. 
(For other cases, see Insurance, Dec. Dig. § 130[3].) 


Error from Superior Court, Early County; M. J. Yeomans, Judge. 

Suit by J. B. Tarver against J. W. Swann. Judgment for defendant, and plain- 
tiff brings error. Reversed. 

Lowrey Stone, of Blakely, for plaintiff in error. 

C. L. Glessner, of Blakely, for defendant in error. 

Syllabus Opinion by the Court. 

STEPHENS, J. [1] 1. Where, accompanying an application to an insurance com- 
pany for a policy of fire insurance, the applicant executes a series of notes for the 
premium, one of which is payable to the soliciting agent of the company who procured 
the application, and the others of which are payable to the company, the consideration 
for all the notes, including the note payable to the agent, is the acceptance of the 
application and the issuance of the policy. Upon the acceptance of the application 
by the company and the execution of a valid and binding contract of insurance, the 
applicant’s obligation upon the note, payable to the soliciting agent, will be determined 
oe terms and conditions of the contract as expressed in the application and the 
policy. 
[2, 3] 2. Where an insurance company has accepted an application for insurance, 
and has issued the policy, actual delivery of the policy to the applicant is not es- 
sential to the consummation of a contract of insurance, unless such a delivery is ex- 
pressly provided for in the application or the policy. Civil Code 1910, § 2470; New 
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York Life Ins. Co. v. Babcock, 104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. 
St. Rep. 134. Where both the application and the policy are silent as respects actual 
delivery of the policy being essential to a consummation of the contract, the contract 
becomes consummated upon the retention by the company of the notes and the issuance 
of the policy and mailing it to its local agent for delivery to the applicant. 

[4, 5] 3. Where the application which, upon the consummation of the contract of 
insurance, becomes a part of the contract, provides that the company “shall not be 
bound by any act done or statement made by or to any agent, or other person, which is 
not contained in this application,” an agreement not contained in the application or the 
policy, made between the applicant and the local agent, when the application and notes 
were signed, to the effect that the contract of insurance would not be consummated 
until actual delivery of the policy to the applicant, and that upon failure to make such 
actual delivery the applicant would not be found upon the notes, did not become 
part of the contract. Upon the trial of a suit brought against the applicant by the 
agent to recover upon the note payable to the agent, it was error to admit in evidence 
the testimony of the applicant that it was agreed between him and the local agent that, 
if the insurance company accepted the application, the policy would be delivered to the 
applicant, and that, if the company did not accept the application, the notes signed by 
the applicant would be returned to him. Home Ins. Co. of New York v. Swann, 35 
Ga. App. 358, 133 S. E. 280. 

4. A verdict having been found for the defendant, the trial court erred in over- 
ruling the plaintiff’s motion for a new trial. 

Judgment reversed. 

Jenkins, P. J., and Bell, J., concur. 


COLKER v. CONNECTICUT FIRE INS. CO. 
(Court of Appeals of Kentucky. February 4, 1927.) 
290 Southwestern Reporter 1073. 


1. INSURANCE—MAINTENANCE BY TENANT OF STILL WITHOUT IN- 
SURED’S KNOWLEDGE HELD NOT TO RELIEVE INSURER FROM 
LIABILITY; PROVISION FOR AVOIDING POLICY BY INCREASED 
HAZARD NOT BEING APPLICABLE. ‘ 

Where property owner, after taking out insurance, disconnected structure from 
remainder of chewing gum factory and leased it to tenant for storage purposes, in- 
surer held not released from liability for loss through fire by fact that tenant, without 
consent or knowledge of insured, operated still on premises; provision for avoiding 
policy because of increased hazard not relieving insurer from liability in such case. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


2. INSURANCE—INSURER HELD NOT RELIEVED FROM LIABILITY 
FOR FIRE LOSS, UNDER PROVISION THAT PREMISES SHOULD 
ONLY BE USED AS GUM FACTORY, THROUGH TENANT’S MAIN- 
TENANCE OF STILL WITHOUT KNOWLEDGE OF INSURED. 
Where tenant of insured, without his knowledge or consent, operated still on in- 

sured premises, insurer held not relieved from liability for loss through fire by pro- 

vision granting permission to use premises for chewing gum factory; increase of 
hazard within knowledge or control of insured or in violation of standard policy 
warranty being required. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 

Appeal from Circuit Court, Campbell County. 

Action by Abraham Colker against the Connecticut Fire Insurance Company. A 
demurrer was sustained, and plaintiff declined to plead further. Judgment for de- 
fendant and plaintiff appeals. Reversed with instructions. 

Howard M. Benton, of Newport, for appellant. 

Horace W. Root, of Newport, for appellee. 

DietzMAN, J. The appellant, who was the owner of a building used by him as a 
chewing gum factory, insured it against loss by fire with the appellee in the sum of 
$3,000, represented by two policies, standard in form, one for $2,000, and the other for 
$1,000. At the time this insurance was effected, a corrugated iron structure, which 
then formed a part of the factory building, was used by the appellant as a place of 
storage. Thereafter he disconnected this corrugated iron structure from the main fac- 
tory building, leaving a space of some 5 feet between them. He then leased the 
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corrugated iron structure to a tenant for storage purposes. Later a fire destroyed all 
the buildings on the premises. Learning that at the time of the fire the appellant’s 
tenant had erected and then operated a large moonshine still in the corrugated iron 
structure he had leased from the appellant, the appellee declined to pay any part of 
its policies above mentioned. Appellant thereupon brought this suit to recover on 
= policies. The appellee defended under two clauses of the policies, one of which 
reads: 

“This entire policy, unless otherwise provided by agreement indorsed hereon or 
added hereto, shall be void * * * if the hazard be increased by any means within the 
control or knowledge of the insured; * * * or if any change, other than by death of 
an insured, take place in the interest, title, or possession of the subject of insurance 
(except change of occupants without increase of hazard) whether by legal process 
or judgment or by voluntary act of the insured or otherwise.” 

And the other of which reads: 

“Permission granted for such use of the premises as is usual and incidental in the 
business, as conducted therein, of chewing gum factory, and when not in violation of 
any law, statute, or municipal restriction, to keep and use all articles and materials 
usual and incidental to said business, in such quantities as the exigencies of the busi- 
ness require.” 

Pausing. we may say that the words “chewing gum factory” in this clause appear 
only in the $1,000 policy, and do not appear in the $2,000 policy. With these clauses as 
a base, the appellee averred in its answer that the appellant either caused, suffered, or 
permitted the moonshine still mentioned to be used and operated in the building, or, if 
he did not so suffer or permit the moonshine still to be so operated, his tenant did, 
and that one of said statements were true, but which the appellee did not know. It 
further averred that the installation of this still increased the hazard to the property, 
that it was not incidental or usual to the business of a chewing gum factory, and that 
its installation was within the control and knowledge of the appellant. By reply, the 
appellant denied that he leased the premises to his tenant for the purpose of installing 
therein a moonshine still, and denied that he ever knew of or assented to the installa- 
tion of the still. He also affirmatively alleged that he leased the premises to his tenant 
for storage purposes and that the installation therein of the still thereafter was done by 
his tenant without his knowledge or assent. A demurrer was sustained to this reply. 
Appellant declined to plead further. Judgment was then entered for the appellee on 
the pleadings, and appellant appealed. 

In the recent case of Harry J. Obermeyer v. Phoenix Insurance Co. of Hartford, 
Conn., 217 Ky. 590, 290 S. W. 500, decided January 18, 1927, the facts were these: A 
dwelling house owned by Obermeyer was destroyed by fire. He had leased it to a 
tenant for dwelling house purposes. This tenant, after entering into possession of the 
leased premises, installed a still therein. In a suit on the insurance policy, the com- 
pany defended under that clause of the standard form of policy relied upon in 
this suit, t> the effect that the policy is void if any change takes place in the inter- 
est, title, or possession of the subject of insurance, except change of occupant with- 
out increase of hazard. The lower court, being the same one from which this case is 
appealed, sustained that defense of the insurance company. We held, however, that 
this clause itself clearly contemplates that there may be a change of possession by a 
change of occupants. Continuing our consideration of the relied upon provision, we 
said : 

“It will shed much light on the question if it be determined first when the for- 
feiture occurs. As to that there is no room for difference of opinion. Clearly the 
1orfeiture under this clause occurs when the change of possession takes place, and 
at no other time. That being true, it necessarily follows that only the status then ob- 
taining may be taken into account in determining whether a forfeiture has occurred. 
* * * An insurance contract, covering a building, is issued upon the hazard incident 
to the use to which it is being put when and as insured. Undoubtedly if the owner 
leases an insured building to be or with knowledge that it will be used for any pur- 
pose that would increase the hazard, the change of possession so effected would avoid 
the policy under this forfeiture clause. * * * The forfeiture under this clause occurs 
when ,the change of possession takes place. The status then obtaining and that only 

be looked to to determine whether there has been an increase of hazard working 
a forfeiture. It necessarily follows that nothing done by the new occupant after 
the change of possession has taken place may be considered in determining whether 
the change of possession was with increase of hazard so as to avoid the policy, unless 





Fire] Globe & Rutgers Fire Ins. Co. v. Porter 1051 


it be established that it was an incident of the status in quo when the change of pos- 
session took place. Acts done by a tenant after change of possession can be held to 
be incidents of the status obtaining when the change takes place only when it is es- 
tablished that they were then contemplated. If thereafter a tenant puts the subject 
of insurance to uses not then contemplated, insurer must look to other provisions of 
the contract for relief.” 

{1] Applying the principles of that case to the instant case, we find that under 
the allegations of the reply to which the demurrer was sustained, it appears that the 
appellant did not know or contemplate that his tenant would install the still in the 
corrugated iron structure leased to the latter, that the appellant leased it to his tenant 
for storage purposes only, and that the installation of the still by his tenant was done 
without his knowledge or assent. This being so, as the demurrer admits, the Ober- 
meyer Case controls, and the provision of the policy relied upon will not serve to 
relieve the appellee from having to pay its policies of insurance. 

Nor do we think the other clause relied upon is sufficient for that purpose. 
From its wording it is apparent that it does not prohibit any use of the insured prem- 
ises other than that incidental to a chewing gum factory. It merely grants permis- 
sion to use the premises for that purpose. For another use then to avoid the policy, 
it will have to be such as to cause an increase of hazard within the knowledge or con- 
trol of the insured or in violation of the warranty appearing in the standard form 
of policies against the use of the premises for storing dynamite, gasoline, and the 
other named articles set out in the policy. Although the $2,000 policy contained no 
designation of the business in this permissive clause, yet, even if it did as did the 
$1,000 policy, such clause would not serve to defeat a recovery in this case under the 
facts set out in the reply and admitted by the demurrer. 

It results, therefore, that the lower court erred in sustaining the demurrer to the 
reply of the appellant, for which reason its judgment is reversed, with instructions 
to proceed in conformity with this opinion. 


GLOBE & RUTGERS FIRE INS. CO. v. PORTER. 
(Court of Appeals of Kentucky. Feb. 8, 1927.) 
1 Southwestern Reporter 6. 

1. INSURANCE—IN ASSIGNEE’S ACTION ON FIRE POLICY, INSURER 
HELD BOUND BY ACT OF FORMER AGENT CONSENTING TO 
ee IN ABSENCE OF NOTICE OF TERMINATION OF 
AGENCY. 

Insurer which withdrew agent’s authority without notice to policyholders or 
their assignees was bound by consent of former agent to assignment of fire insurance 
policy, where former agent had countersigned policy and consented to former assign- 
ment while duly authorized; company being! liable to assignee of policy in his action 
thereon, though assignee may not have known of existence of former agency prior 
to time of purchase of property which policy covered. 

(For other cases, see Insurance, Dec. Dig. § 207[2].) 

Appeal from Circuit Court, Pike County. 

Action by Martin Porter against the Globe & Rutgers Fire Insurance Company. 

Judgment for plaintiff, and defendant appeals. Affirmed. 

Moore & Childers, of Pikeville, for appellant. 

Picklesimer & Steele, of Pikeville, and B. M. James, of Prestonsburg, for appellee. 

Locan, J. On the Ist day of October, 1921, a policy of fire insurance was 
issued by appellant to William White covering a "dwelling house to the extent of 
$2,000, and a premium then and there paid by said White of $45. -The policy was 
countersigned by W. W. Reynolds, agent of appellant at Pikeville, Ky. Thereafter 
White sold the property covered by the policy to James W. Steel, and appellant 
on the 3lst day of December, 1921, consented to the assignment of the policy from 
White to Steel by its written indorsement on the policy, which endorsement was 
signed by W. W. Reynolds as agent. Thereafter James W. Steel conveyed the 
property covered by the policy to the appell_z, Martin Porter, and on the Sth day 
of February, 1923, he forwarded the policy to Reynolds and Culbertson at Pikeville, 
Ky, with the request that they approve the assignment of the policy to appellee and 
return it to appellee at Amba, Ky. On the 6th day of February, 1923, appellant, 
through its written indorsement on the policy, consented to the assignment made by 
J. W. Steel to the appellee, and this indorsement is signed by W. W. Reynolds as 
agent for appellant. 
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The house covered by this policy was destroyed by fire on April 2, 1923, and 
appellant having refused to pay the loss, this suit was instituted by appellee to 
recover the sum of $2,000. 

The insurance company admits the issual of the policy to William White and 
the assignment thereof to James W. Steel, and admits that W. W. Reynolds was 
its local agent at Pikeville and in the territory where the property covered by this 
policy was situated at the time the policy was issued and at the time it was 
assigned to Steel, but denies that he was agent of appellant when the policy was 
assigned to appellee, and makes the allegation that the authority of said Reynolds 
to act as agent for appellant was revoked on the 6th day of July, 1922, and that 
he was discharged on that day and thereafter had no authority to act as agent 
for appellant. As the policy was assigned to appellee on the 6th day of February, 
1923, the insurance company says that it is not bound, because the policy was 
rendered void by reason of its assignment without the consent of the insurance 
company. Appellant introduced as a witness its general agent in Kentucky, James 
C. Terry, of Louisville, who testified that on or about July 6, 1922, W. W. Reynolds 
was discharged as the agent of appellant and his commission taken up and all of his 
authority revoked. He further testified that Reynolds transacted no business for 
the insurance company after that date so far as he was aware. It appears from all 
of the evidence that appellant took the supplies of Reynolds in July, 1922, and ceased 
writing insurance in that particular territory. It appears to have been an informal 
proceeding, and Reynolds testified that it was his understanding that the company 
had ceased to write insurance in the territory and withdrew the supplies from him, 
but he did not understand that he was discharged or that he was not to have the 
tight in the future to approve assignments of policies. Mr. Reynolds admits that he 
signed that indorsement on the policy transferring it to appellee as agent, but he 
has no independent recollection of the transaction. In approving the assignment he 
was acting for appellant as he understood it. He was not writing insurance for the 
company, according to his testimony, when this assignment was made; but he says 
that he had assisted in writing insurance during the year that the assignment was 
made, and that the company had accepted his services as agent in transferring policies 
from one person to another, or that he supposed the company had accepted his 
services in that respect, as he had heard nothing to the contrary. At the time this 
assignment was made, Mr. Reynolds says that he was acting in good faith for the 
company in making the assignment. The company, according to Mr. Reynolds, had 
withdrawn from the territory at the time this assignment was made, so far as 
writing insurance was concerned, but it had canceled no policies that were in force; 
that the company had taken up the supplies, but he continued to make assignments 
of policies for appellant after it ceased to write insurance, and that these assign- 
ments which he made were brought to the attention of the company. Reynolds 
does not think that he ever had any written authority from appellant to act as its 
agent, but he did have a license from the insurance department for his agency. Soon 
after appellant took up the supplies, some assignments were sent to Mr. Reynolds 
from the office of the general agent at Louisville for the purpose of having the 
policy transferred, and Reynolds states that he refused to sign them at the time 
but soon after a Mr. Hannon, the special agent of the company, came to his office 
and induced him to make the assignments. At that time he was instructed by 
Hannon to look after the policies in making the assignments in the same manner 
that he had before his supplies were withdrawn It is true that Hannon denies that 
he requested Reynolds to still continue to act for the company. We mention these 
things, as it shows there is some question as to whether the right of Reynolds to 
represent the company in the assignment of this policy had been revoked, but it 
may not be necessary to determine this question under the facts and the law covering 
this case. 

[1, 2] The real question for consideration is whether or not the insurance com- 
pany is bound by the acts of its former agent, admitting for the present that Reynolds 
had been discharged and his authority revoked. It is admitted that the insurance 
company did not give notice to the policyholders within that territory that Reynolds 
had been discharged, and it is admitted that the insurance company did not give public 
notice of any kind of the discharge of Reynolds as its agent. Jt is the general rule 
that where a third person transacts business vith one holding himself out as an agent, 
although the agency has been terminated, the former principal is bound unless public 
notice was given that the agent had been discharged or unless knowledge is brought 
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home to the third party in some way of the termination of the agency. This general 
rule of law is admitted by counsel for appellant, but they say there is a well- 
defined exception to the rule, and that the exception is where a third party is without 
previous knowledge of the existence of the agency and has no knowledge of the 
existence of the agency after it has been terminatd until the time of the transaction 
in question. It is argued that a third party cannot rely upon the failure of the prin- 
cipal to give notice or that he was without actual knowledge of the discharge of 
the agent when he never knew of the existence of the agency until the transaction 
which is brough in question. There is a stipulation in the record wherein it is 
agreed that appellee did not know that W. W. Reynolds was the agent of appellant 
until the assignment of the policy sued on was made from Steel to Porter, and that 
he first learned of the agency on the day and at the time the assignment was 
made, as he had a conversation with Reynolds about his authority at that time. 

[3] If this stipulation means that appellee had no knowledge of the agency of 
Reynolds until he had a conversation with Reynolds about his authority at the time 
the assignment was made, the stipulation contradicts the evidence in the case, and 
we will not construe it to mean that tha parties agreed to something which was not 
true. On the day before the assignment was made, Steel wrote a letter to Reynolds, 
in which he set out that he had sold his property to appellee and requested Reynolds 
to indorse the assignment on the policy. It is not probable that Steel did this 
without the knowledge of appellee but we are not confined to the assumption based 
upon the letter that appellee knew that Porter was the agent or had been the 
agent of the company before the assignment was approved by Reynolds as agent. 
Appellee testified that he purchased the property from Steel on the 5th day of 
February, and that it contained the indorsement of W. W. Reynolds agent, and 
that on the next day it was assigned to him. Whem asked how he happened to 
go to W. W. Reynolds to have the transfer made, appellee said: 

“Because he wrote the policy and had made the transfer from William White 
to Steel, which was shown by said written assignment, and I thought that he was 
the agent of the company with authority to make the transfer on behalf of the com- 
pany He represented to me and James W Steel that he was the agent for the 
defendant, and I relied upon him to properly execute the transfer of the policy” 

He said that appellant had no other agent in Pike county, and that W. W. 
Reynolds had been acting solely for the appellant in his community and in Pike 
county. It will be seen from this evidence that appellee had knowledge of the fact 
that W. W. Reynolds had been the agent or was the agent of the company before 
the day that the assignment was made of the policy to him, and that he did not 
learn of the agency of Reynolds, as he had a conversation with Reynolds about 
his authority at the time the assignment was made. 

But be all of this as it may, the fact remains that the policy was transferred to 
appellee by Reynolds, who had previously been the agent for appellant with authority 
to make the transfer. Counsel for appellant come with much respectable authority 
insisting that appellee cannot avail himself of the benefit of Reynolds having been 
agent for appellant with power to transfer policies for the reason that appellee knew 
nothing about his agency until he purchased the property from Steel. Regardless 
of what the rule may be in other jurisdictions or what the text-writers may say 
about it, the question presented in this record has been decided in the case of 
Gragg v. Home Insurance Co. of New York, 139 Ky. 472, 107 S. W. 321, 32 Ky. 
Law Rep. 988. That opinion is bulwarked with authorities supporting the conclusions. 
therein reached, and we are unwilling to depart from the doctrine announced in that 
case, because we believe it is sound. It was there held that Gragg, who was the 
man to whom the policy of insurance had been assigned, was entitled to such 
information of the revocation of Wait’s (the agent’s) authority as would be sufficient 
to give a person, of his prudence, notice that his agency had terminated. The court in 
that case held that the third party to whom an insurance policy had been transferred 
by one who had been an agent was entitled to some character of notice that the agency 
had terminated although such third party had no previous dealings with the agent. It 
is admitted the appellee had no character of notice, and with that admission in the rec- 
ord we must conclude that the lower court acted within the law and the facts in render- 
ing a judgment for appellee. It may be that the judgment could be upheld on the ground 
that the agency of Reynolds, so far as his authority to transfer policies was con- 
cerned, had not been terminated; but it is unnecessary to go into that question, as 
the lower court was right in either event. 

Judgment is affirmed. 
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HARTFORD FIRE INS. CO. v. PRATHER. 
(Court of Appeals of Kentucky. Feb. 8, 1927.) 
291 Southwestern Reporter 9 


1. INSURANCE—INSURER HELD BOUND ON POLICY WHICH LOCAL 
AGENTS INADVERTENTLY FAILED TO SIGN AFTER INTEN- 
TIONAL DELIVERY AND COLLECTION OF PREMIUM. 


Where policy of fire insurance was inadverently dclivered without signatures of 
local agents, which policy provided were necessary to render it valid, insurer was 
nevertheless bound up to time of cancellation by mutual agrecimcnt, after intentional 
delivery of policy by agents for purpose of binding company and receipt of prernium; 
policy being recognized as valid. 

(For other cases see Insurance, Dec. Dig. § 141[2]). 


2. INSURANCE—INSURED, AFTER CANCELING POLICY, COULD NOT 
RECOVER PREMIUM PAID FOR UNINTENTIONAL OMISSION OF 
AGENT’S SIGNATURES, WHERE POLICY WAS DELIVERED AND 
RECOGNIZED AS IN FORCE. 

Insured could not recover back premium paid for fire insurance policy on ground 
that policy was void and premium was without consideration by virtue of failure 
of local agents to sign, though their signatures were required by policy’s terms, 
where omission was unintentional, and policy was delivered and recognized as valid 
up to time of cancellation by mutual agreement; company being hound after deliy- 
ery of policy, and omission of agents’ signature being insufficient to invalidate policy. 


(For other cases see Insurance, Dec. Dig. § 198[1]). 


3. INSURANCE—INTENTIONAL DELIVERY OF FIRE INSURANCE 
POLICY BY LOCAL AGENTS WAS WAIVER OF OMISSION OF 
AGENTS’ SIGNATURES REQUIRED BY CONTRACT. 

Intentional delivery of policy of fire insurance by local agents with purpose of 
binding insurer according to terms of policy waived omission of agents’ names on 
blank line, which were required by terms of policy to be inserted to make policy 
valid. 

(For other cases see Insurance, Dec. Dig. § 141[1]). 


Appeal from Circuit Court, Fulton County. 

Action by T. A. Prather, Jr., against the Hartford Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

B. T. Davis, of Hickman, and Myers & Snerly, of Chicago, IIl., for appellant. 

Hester & Stahr, of Hickman, for appellee. 

Sampson, J. Appellee, Prather, sought by this action in the Fulton circuit ccurt 
to recover of the Hartford Fire Insurance Company $242.63, paid by him to the 
insurance company January 1, 1921, as premium upon a fire insurance policy for 
something more than $18,000, issued upon the house, barns, and other improvements, 
and live stock, upon his farm in Fulton county. The policy was to run for five 
years; the premiums for the subsequent years being represented by notes for 3242.43 
each. The policy was issued by the company, and signed by its officers as well 
ad by its general agents in Chicago, and forwarded to Helm, Amberg & Flemming, 
local agents at Hickman, for delivery to appellee, Prather. This firm had other 
business with appellee, and kept in its safe a number of his valuable papers, includ- 
ing insurance policies. When the policy was received by the local agents, they 
notified Prather of the fact, and at his suggestion, or in pursuance of the usual 
course, placed the fire insurance policy on Prather’s property in their safe for his 
use and benefit. The cash premium had already been paid, and they had notes fer 
future installments. At the end of the policy, and below the signatures of tha com- 
pany’s agents, was this sentence: “This policy is valid only when signed by Helm, 
Amberg & Flemming.” Immediately following this is a line for signature, at the 
end of which is the word “Agent.” Helm, Amberg & Flemming, through over- 
sight and neglect, failed to sign their names on the blank line as agents of the 
Hartford Fire Insurance Company. Some time after the Ist of January, 1922, and 
after the note for the premium on the fire policy for the second year was due, and 
while it was yet unpaid, appellee, Prather, applied to the local agents for a cancel- 
lation of the policy and a reissual of a similar policy upon a smaller amount of 
property, and his policy was sent to the general agents of the company at Chicago, 
with the request for a cancellation and a reissue of a similar policy. The company 
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consented to the cancellation, returning the policy to appellee, Prather. When he 
received it and extended it, he discovered for the first time that the local agents, Helm, 
Amberg and Flemming, had failed to sign their names to the policy on the blank 
line, to which we have referred, whereupon appellee, Prather, demanded a return 
of the premium by him for the previous year, on the ground that the policy was void, 
and he was not insured, and therefore the premium paid by him was without con- 
sideration. When the insurance company declined to repay the sum, he instituted 
this action. The lower court submitted the case to a jury, which returned a verdict 
in favor of Prather, upon which judgment was entered. Complaining of this judg- 
ment, the insurance company entered motion in this court for an appeal, which 1s 
granted, and the judgment reversed for the reasons hereinafter mentioned. 

[1-3] Appelle in his brief admits that there is no controversy of the fact, 
and that the only question ‘for decision is one of law. The insurance company in 
its answer and subsequent pleadings averred that the policy which it issued and 
delivered through its local agents to appellee, Prather, was a binding obligation upon 
it; that, although the policy was not signed by the local agents, as indicated, it was 
nevertheless binding, because the policy was properly signed by the officers of the 
company, by the general agents of the company, and delivered by the local agents 
of the company to the insured for a purpose of becoming and of being valid and 
subsisting contract of fire insurance upon the property described therein, and was 
in fact such, for the reason that, if a fire had occurred and destroyed the property 
covered by the contract, the insurance company would have been required to pay 
according to the terms of the policy; that the delivery of the policy by the agents 
of the company was a waiver of the provision that the contract was not to become 
binding until signed by the local agents, and this the company had a right to waive, 
as did also its local agents, for whose benefit the reservation was made. It is also 
pleaded that the failure of the local agents to sign their names upon the blank line 
was a mere oversight on the part of the local agents, and not intentional, and did 
not affect the validity of the policy. That it did not affect the validity of the 
policy is at once apparent. Certainly it could not have affected the validity of the 
policy under the facts of this action. The local agents of the comany intended to 
sign their names to the policy before delivering it, but oversight failed to do so. 
The policy was delivered by the local agents of the company, and accepted by ap- 
pellee, Prather, each intending and believing that it was a valid policy of fire in- 
surance. Neither knew that the local agent- had failed to sign their names on the 
blank line. The company had accepted the application of appellee, Prather, for 
the policy, and had issued the same, and sent it to the local agents for delivery, and 
the local agents had collected the premium. Furthermore, they recognized the vali- 
dity of the policy, after its delivery and at all times during the year 1921, up to 
January 1, 1922. Under the circumstances the company was bound upon the policy, 
and appellee obtained the protection which he sought by the policy, and should not 
in good conscience be permitted to avoid the payment of the premium which he con- 
tracted to and did pay to the local agents of the company. If, as contended by 
appellee, Prather, the contract was invalid, and did not afford fire protection for 
his property described in the contract, then he would be entitled to a recovery of 
the premiums paid, but, where he applied for, and obtained, the kind of policy he 
desired, which policy was in full force and effect during the term for which he 
paid, he is not entitled in either equity or law to a return of the premium, although 
the local agents, through oversight or mistake, failed to sign their names upon the 
blank line provided in the policy for their names, for that did not invalidate the 
policy. An intentional delivery of the policy by the local agents with the purpose 
of binding the company according*to the terms of the policy waived the omission 
of the agents’ names upon the blank line, and made the contract valid in all respects. 

There was no question of facts which the court could have properly submitted 
to the jury, and, in submitting the case to the jury, the court committed error, 
for which the judgment must be reversed, with direction to proceed in conformity 
with this opinion. 

Judgment reversed. 
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HENRY CLAY FIRE INS. CO. v. DENKER’S EX’X. 
(Court of Appeals of Kentucky. Feb. 1, 1927.) 
290 Southwestern Reporter 1047 
3. INSURANCE—ASSIGNMENT OF PART OF INSURANCE MONEY, 

WITHOUT ACCEPTANCE BY INSURER, HELD NOT TO GIVE AS- 

SIGNEE CAUSE OF ACTION AGAINST INSURER. 

Assignment of part of insurance money by purchaser to vendor of property, with- 
out acceptance by insurer, held not to give vendor right of action against insurer, 
where latter paid full amount of loss to vendor’s asignor. 

(For other cases see Insurance, Dec. Dig. § 594.) 


Appeal from Circuit Court, McCracken County. 

Action by Oscar Denker’s executrix against the Henry Clay Fire Insurance 
Company. From a judgment for plaintiff, defendant appeals. Reversed, with direc- 
tions to dismiss petition. 

Bradshaw & MacDonald, of Paducah, for appellant. 

J. D. Mocquot and F. E. Graves, both of Paducah, and C. H. Denker, of 
Chicago, I1l., for appellee. 

SAMPSON, J. Denker sold and conveyed to English a house and grounds, in 
the year 1922, for the consideration of $2,800, of which sum $1,000 was paid in 
cash and the balance represented by notes due in one, two, and three years, secured 
by lien upon the property. Afterwards English obtained from appellant, insurance 
company, a policy of fire insurance for $1,800 upon the house so conveyed to him. 
While the. policy was in full force, the house was destroyed by fire, the insurance 
company acknowledging its liability. At this time there was yet due $1,800, with 
interest, to Denker, and this, was secured by lien upon the property. In recognition 
of this indebtedness, Denker and English entered into a written contract, made a 
part of this record, by which it was agreed in consideration of the lien indebtedness 
that English was to assign and Denker was to have $708 of the insurance money 
to cover the defendant’s indebtedness due, with interest. This agreement was signed 
by both Denker and English and delivered to the local agent of the insurance com- 
pany with a request that he send it to the head office of appellant company, at Lex- 
ington, which he did. While the insurance company acknowledges receipt of the 
agreement, it failed to indicate its acceptance of the order or assignment on the 
part of the claim of English to Denker, and did not, in fact, accept the assignment, 
or indicate it would pay any part of the money to Denker. After due proof of 
loss by fire was in, the company sent the full amount of the policy to English, in 
whose name the policy was issued, and English converted the whole sum to his 
use and benefit disregarding his agreement with Denker, and later he left the. state 
and is alleged to be insolvent now. These facts were all stipulated by the parties and 
made a part of this record. This action was commenced by Denker against the in- 
surance company to recover $708, with interest, alleged to be due him by the com- 
pany pursuant to the written agreement made between Denker and English which 
was forwardd to the insurance company. Upon hearing, the lower court adjudged 
Denker entitled to this relief. The insurance company complains to this judgment 
and is prosecuting this appeal. 

For appellee, Denker, it is contended that the contract made between him and 
English and sent to the company amounted to an assignment of $708 of the insurance 
money, and that being so, Denker had a right to institute and maintain an action 
against the insurance company for its recovery, but this is disputed by the insur- 
ance company which says that the alleged assignment, even if held to be sufficient 
in form, is invalid because it was, at best, only a partial assignment. 

z A partial assignment of a choses in action, not negotiable and to which 
the debtor does not assent, does not give the assignee a right of action against the 
debtor, nor amount to an assignment pro tanto of the debt. This is a rule rec- 
ognized by courts generally everywhere in America. A creditor cannot by assign- 
ment of »vart of his claim against his debtor require his debtor to split up the 
amount and pay it to different persons, for the debtor has the right to pay his debt 
by a single transaction and to be relieved of all responsibility by the payment to 
the original debtor. The rule is stated in 5 C. J. 894, as follows: 

“Partial assignments of such choses in action as are assignable can be so made 
as to entitle the assignee to tha right of a co-owner against the assignor. But at 
law, where a part of a claim is assigned, without the debtor’s assent, the debtor, 
although he has notice of the assignment, may disregard it and discharge, his in- 
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debtedness by a payment to the original créditor. In the absence of any statutory 
provision to the contrary, a debt cannot be split up by the creditor, even by formal 
assignment, so as to subject the debtor to separate actions without his consent, be- 
cause a debtor has the right to pay his indebtedness as an entirety according to 
his contract, and therefore, at law, a partial assignment of a chose im action is not 
recognized unless made with the consent or ratification of the debtor. Courts of 
equity, however, have always recognized partial assignments of choses in action for 
many purposes ‘and will protect the assignees under such partial assignments, when- 
ever they can do so without eee a hardship upon the debtor.” 

The same text, at page 925, reads: 

“By the great weight of authority, an order drawn on a debtor for a part of 
a fund in his hands, and unaccepted by him, will not operate as an equitable assign- 
ment of part of the fund, as against the drawee, even though drawn on a particular 
fund specified.” 

This text is supported by a great number of cases decided by various courts of 
this country. Our court, considering the same question in Weinstock v. Bellwood, 
75 Ky. (12 Bush.) 139, said: 

“It is a well-settled rule of law that a claim entire and indivisible cannot be so 
severed as the give the payee or his asignee the right to maintain two distinct ac- 
tions upon it; * * * but an assignmnt of part of the debt did not vest the as- 
signee with any greater right than the assignor himself had. The assignor or 
original payee could not have instituted his action to have recovered part of the 
demand or have enforced partial payments by the debtor, and to rule otherwise 
would make the causes of action for the recovery of an entire debt as numerous 
as the unaccepted orders given by the payee. There is no doubt but what the debtor 
may consent to this partial appropriation of his indebtedness by his creditor in his 
acceptance of the order, and such an acceptance will authorize the holder to main- 
tain an action upon it; but without this acceptance there is no privity of contract 
between the parties, and no right of action exists. * * * The demurrer to the 
petition as amended should also have been sustained.” 

To the same oe is the case of Kentucky Lumber & Mill Work v. Montz, 158 
Ky. 328, 164 S. W. 935. 

[3] As there was no controversy about the facts, it is easy to see that the 
attempted assignment of a part of the obligation of the insurance company was 2 
nullity, and the fact that the written contract, signed by the parties, was delivered 
by them to the local agent of the insurance company and by him forwarded to the 
insurance company does not change the legal status of the parties. The local agent 
had no authority nor did he attempt to make an acceptance for his company, and 
the company did not act upon the matter at all so far as the records show but 
merely ignored the attempted assignment, as it had a right to do. If one approaches 
his debtor and asks him to accept a partial assignment of an indebtedness to an- 
other, and the debtor makes no response and does not, in fact, accept, the partial 
assignment is of no effect as against the debtor, and no cause of action arises in 
favor of the proposed assignee against the debtor. This is the situation we have 
before us by this appeal, and we are clearly of opinion that the trial court was in 
error in holding that the insurance company which had paid the full amount of the 
policy of insurance to the person to whom the policy was issued and payable, with- 
out accepting the partial assignment to Denker, was obliged to again pay $708 to 
Denker merely because Denker and his debtor had agreed that Denker should have 
that sum out of the proceeds of the fire policy. A repayment of that sum would be 
a hardship which equity could not approve and the law will not allow. 

Judgment reversed with directions to dismiss the petition. 


STOVALL v. STERLING FIRE INS. CO. (No. 26176). 
(Supreme Court of Louisiana. Jan. 31, 1927. Rehearing Denied Feb. 28, 1927.) 
111 Southern Reporter 707 
1. INSURANCE—PORTION OF IRON-SAFE CLAUSE, REQUIRING PRO- 
DUCTION OF RECORDS OF BUSINESS, HELD COMPLIED WITH BY 


PRODUCTION OF RECORDS NOT DESTROYED BY FIRE INSURED 
AGAINST. 


Portion of iron-safe clause of fire insurance policy covering stock of merchandise, 
which required assured to produce books presenting complete record of business 
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and inventories for inspection after firé, held complied with by production of all 
records not destroyed by the fire insured against. ‘ 


(For other cases see Insurance, Dec. Dig. § 335[1]). 


2. INSURANCE—PORTION OF IRON-SAFE CLAUSE REQUIRING AS- 
SURED TO KEEP RECORD OF BUSINESS HELD NOT COMPLIED 
WITH BY ASSURED’S “TICKET SYSTEM.” 

Portion of iron-safe clause, requiring assured to keep a set of books presenting 
plainly a complete record of the business transacted and showing clearly all purchases 
and sales both for cash and for credit, held not complied with by assured’s “ticket 
system” of invoices and sales slips, not showing gross amount of sales, total cash 
received, nor payments on previous purchases or on cash purchases nor bills unpaid. 

(For other cases see Insurance, Dec. Dig § 335[3]). 


3. INURANCE—UNDER IRON-SAFE CLAUSE REQUIRING ASSURED TO 
KEEP RECORDS OF BUSINESS, BOOKS MUST SHOW WITH REA- 
SONABLE CERTAINTY A COMPLETE RECORD OF TRANSACTIONS. 
Under iron-safe clause requiring assured to keep books presenting record of 

business, books or data kept by assured must show with) reasonable certainty a com- 

plete record of his business transactions to enable him to recover. 
(For other cases see Insurance, Dec. Dig. § 335[3]). 


4, INSURANCE—IN DETERMINING COMPLIANCE WITH IRON-SAFE 
CLAUSE, HELD THAT MEMORANDUM BOOK PRODUCED AT 
TRIAL FOR FIRST TIME WOULD BE DISREGARDED, IN VIEW OF 
a OF CLAUSE FOR PRODUCTION OF RECORDS AFTER 

IRE. 

In determining compliance with iron-safe clause, requiring assured to take inven- 
tories and keep books presenting complete record of business, held that court would 
disregard memorandum book alleged to contain record of cash sales, where assured 
did not produce it before insurer’s adjuster, denied that he had the book, and pro- 
duced it for the first time at the trial, in view of provision of clause requiring 
assured to produce records for inspection after fire. 

(For other cases, see Insurance, Dec. Dig. § 335[1].) 

5. INSURANCE—IRON-SAFE CLAUSE HELD NOT COMPLIED WITH 
BY KEEPING RECORDS IN UNLOCKED SAFE. 

Portion of iron-safe clause requiring assured to keep inventory of stock and 
records of business transactions securely locked in a fireproof safe at night and 
at all times when store was not open for business held not complied with by keeping 
such in unlocked safe. 

(For other cases, sea Insurance, Dec. Dig. § 335[4].) 


6. INSURANCE—IRON-SAFE CLAUSE HELD TO APPLY ONLY TO 
CHANGING STOCK OF MERCHANDISE AND NOT TO PROPERTY 
WITHIN VALUED POLICY LAW, INCLUDING IMMOVABLE BUILD- 
ING (ACT NO. 135 OF 1900). 

Iron-safe clause of policy of fire insurance, which clause requires assured to 
take inventories and keep books showing record of business transacted and to keep 
these in fireproof safe and to produce them after fire, held applicable only to changing 
stock of merchandise and not to property within valued policy law (Act No. 135 
of 1900), including an immovable building. 

(For other cases, see Insurance, Dec. Dig § 335[2].) 


7. INSURANCE—IRON-SAFE CLAUSE HELD INAPPLICABLE TO IN- 
SURANCE ON OBJECTS KEPT FOR USE AND NOT FOR SALE, 
INCLUDING STORE FIXTURES. 

_Iron-safe clause, requiring assured to take inventories and to keep record of 
business transacted, to keep these in fireproof safe, and to produce them after fire, 
held inapplicable to insurance on specific objects kept for use and not for sale, 
including store and office fixtures. 

(For other cases, see Insurance, Dec. Dig § 335[2].) 


8. yg gett eetat ate AND GOODS WERE COVERED BY 
NE . CG ELD NOT TO EXTEND IRON-SAFE CLAUSE 

TO OTHER THAN GOODS. ae 
That building and stock of goods were covered by a single policy of fire insurance 
held not to extend iron-safe clause, requiring assured to take inventories, keep records 
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of business, to keep these in fireproof safe, and to produc them after fire, to other 
than the stock of goods; contract of insurance being severable. 


(For other cases, see Insurance, Dec. Dig § 335[2].) 


9, INSURANCE—STATUTORY PENALTY OF 25 PER CENT. FOR DELAY- 

ING PAYMENT OF LOSS HELD APPLICABLE ONLY TO INSURERS 

OF MOTOR-PROPELLED AND SIMILAR VEHICLES AGAINST FIRE 

AND THEFT (ACT NO. 59, EXTRA SESSION OF 1921). 

Act No. 59, Ex. Sess. of 1921, providing that certain insurance companies shall 
be liable to assured for 25 per cent. damages on total amount of loss of failing to 
pay loss within 60 days after receipt of proofs of loss, held applicable only to com- 
panies engaged in business of insuring motor-propelled and like vehicles against fire 
and theft. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


10. INSURANCE—STATUTORY PENALY OF 12 PER CENT. FOR DELAY- 
ING PAYMENT OF LOSS HELD APPLICABLE TO ACTION ON FIRE 
POLICY COVERING BUILDING, FIXTURES, AND MERCHANDISE 
(ACT NO. 168 OF 1908). 

Act No. 168 of 1908, providing fire insurer not paying loss within 60 days shall 
be liable to assured for 12 per cent. damages and reasonable attorney fees, held 
applicable to action on fire policy covering store, fixtures ,and stock of merchandise. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Jud Appeal from Fifth Judicial District Court, Parish of Winn; R. W. Oglesby, 

udge. 

Action by Logan J. Stovall against the Sterling Fire Insurance Company. From 

an adverse judgment, plaintiff appeals. Reversed and rendered. 

Moss & Peters, of Baton Rouge, for appellant. 

J. S. Atkinson and Alex F. Smith, both of Shreveport, and Pearce & Fuller, 
of Winnfield, for appellee. 

St. Paut, J. The defendant insured plaintiff against loss by fire as follows: 
(1) $2,500 on stock of merchandise; (2) $500 on store building; and (3) $250 on 
store fixtures—all of which were destroyed by fire on June 12, 1922, and plaintiff 
now sues for the amount of the policy. 

The defense is that plaintiff violated the “iron-safe clause” of the policy in that 
(1) He failed to take an itemized inventory of his stock within one year before, or 
within 30 days after the issuance of the policy; (2) he failed to keep a set of books 
presenting plainly a complete record of the business transacted and showing clearly all 
purchases and all sales, both for cash and on credit, from date of inventory; (3) he 
failed to keep said inventory and records securely locked in a fireproof safe at 
night and at all times when the store was not open for business; and (4) he failed 
to produce such books and inventories 7 inspection after the fire. 


[1] The first and fourth clauses above mentioned were not violated, for: (1) An 
inventory had been taken within a year before the issuance of the policy; and (2) 
oe did produce after the fire all the records which had not been destroyed 
therein. 

But our opinion is: (1) That the records so produced are not such as were 
required by the policy; and (2) that they were not kept securely locked in the fireproof 
safe at night, and particularly on the — when the fire occurred. 


[2] Plaintiff kept no books at all, not even a cash book; he simply retained and 
placed in his safe the invoices of merchandise received and the sales slips or 
memoranda of sales made, whether for cash or on credit; and this so-called “ticket 
system” was so loosely kept that there was “nothing to show what money taken in 
during the day was paid on previous [credit] purchases and what was paid on pur- 
chases for cash.” So that, even with the production of such sales slips as were 
not destroyed by the fire, it is now simply impossible to arrive at the gross amount 
of sales, there being no record whatever of the total cash received and no com- 
plete record of bills still unpaid, and all cash sales slips having been destroyed in 
the fire. In fact the system used by plaintiff is even far less available as a means 
of ascertaining what sales were made, and hence what merchandise was still on hand, 


than that pursued in Boulanger v. British Underwriters, 141 La. 461, 75 So. 207, 
of which we said: 
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“A provision in a fire policy requiring assured to keep a set of books presenting 
a complete record of business transacted, including purchases, sales, and shipments 
both for cash and credit, was not complied with by making a memorandum * * * 
of each cash receipt and each credit sale and entering these items in the cash book 
and ledger weekly and keeping no account of purchases except by preserving the 
invoices of those purchases for which there were invoices. * * *” (See syllabus.) 

[3] And however liberal this court may have been in accepting records, which 
though informally and irregularly kept, yet did in fact afford such information as 
might suffice to establish the amount of goods on hand at the time of the fire, 
nevertheless we have always insisted that: 


“The books or data kept must show with reasonable certainty a complete record 
of the business transactions of the insured; and if they do not contain such a record, 
‘* * * the insured cannot recover.’” Manuel v. Stuyvesant Ins. Co., 156 La. 813, 
101 So. 152. 

[4] We have paid no attention to a small charred memorandum book said to 
contain a record of plaintiff’s cash sales, and produced for the first time at the 
trial of the case; for this reason, that if it be truly a record of plaintiff’s cash sales, 
then plaintiff has violated the fourth paragraph of the iron-safe clause by failing 
a produce it before defendant’s adjuster and there denying that he had any such 

k. 


III. 


[5] Plaintiff's invoices and sales slips were put into his fireproof safe at night; 
but because plaintiff did not want his safe blown open by burglars it was not his 
habit to lock his safe. On the night of the fire he closed the safe but did not lock 
it; with this result, that the very happening followed which it was intended to 
guard against by the provision of the iron-safe clause that said safe should be 
“securely locked”; for when the safe fell during the fire, it burst open and its 
contents were largely destroyed or damaged by the surrounding fire, including the 
slips showing the cash sales, a matter in which defendant was vitally interested, 
since every sale not accounted for represented just that much more merchandise 
which defendant would be called upon to pay for though not destroyed by fire. 
And: 

“The failure to preserve the books and papers by putting them in an iron safe, 
or in some place removed from a dangerous proximity to the insured premises, was 
as much a flagrant and inexcusable violation of the iron-safe clause as was the 
failure to keep a set of books or other records of the business transacted, and like- 
wise vitiated the policy.’ Thompson v. State Assurance Co., 160 La. 683, 107 So. 


! We therefore hold with the trial judge that plaintiff cannot recover for the stock 
of merchandise burnt. 2“ 


[6] It is manifest that the “iron-safe clause,” the substance of which is given 
above, has no possible application except to a changing stock of merchandise, which 
is constantly being added to by purchases and diminished by sales. It can, of course, 
have no application to such property as comes within the terms of the valued policy 
law (Act No. 135 of 1900, p. 209), according to which the underwriter must either 
replace or repair the property or pay the face of the policy in full. That act clearly 
covers the case of the building (immovable) herein insured. 

[7] But, in our opinion (aside from that act), it was never in the contemplation 
of the parties that the iron-safe clause should apply to insurance upon specific objects 
intended to be kept for use and not for sale. For instance, no one would be 
expected to take an itemized inventory of his household furniture and family clothing 
before insuring it, or to keep a set of books showing each article disposed of and 
each new article ‘acquired ; much less to provide himself with a fireproof safe in 
which to keep such records. The very idea shocks one’s common sense; and store 
and office fixtures, when not attached to the realty, are nothing else than furniture 
for use in a store or office instead of for use in a home. Examples might be 
multiplied, but this suffices to show the utter inapplicability of the iron-safe clause 
to insurance of that character. 

[8] And it is not of the least significance that defendant has insured a building 
and a stock of goods in one and the same “policy,” that is to say, by the same sheet 
of paper. For there are clearly two separate contracts, clearly distinguishable and 
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clearly divisible ; and whilst some features of the “policy” may be equally applicable 
to both contracts, there are others which are applicable only to the one or the other. 
Cf. Thompson v. State Assurance Co., 160 La. 683, 107 So. 489. 

Our conclusion is that plaintiff is entitled-to recover for the loss of the building 
and of the fixtures; wherein we must reverse the judgment below. 


V. 


[9, 10] Plaintiff claims 25 per cent. damages under Act No. 59, Extra Session 
of 1921, p. 76. But that law applies only to companies engaged in the business of 
insuring motor-propelled vehicles and the like against fire and theft. The act which 
applies here is Act No. 168 of 1908, p. 226, under which plaintiff is entitled as 
damages to 12 per cent. on the amount recovered (and reasonable attorney’s fees, 
not herein prayed for). 

Decree. 

The judgment appealed from is therefore reversed ,and it is now ordered that 
plaintiff, Logan J. Stovall, do have and recover judgment against defendant, Sterling 
Fire Insurance Company, for the full sum of $750 and 12 per cent. thereon as 
damages, with legal interest on the whole from judicial demand until paid, and the 
costs of both courts. 


TOURTLOTT v. WEST BANGOR & HERMON MUT. FIRE INS. CO. 
(Supreme Judicial Court of Maine. March 14, 1927.) 
136 Atlantic Reporter 481. 


I. INSURANCE—WITHIN PROVISION INVALIDATING FIRE POLICY IF 
INSURED SHALL “MAKE” ANY OTHER INSURANCE ON PROP- 
vRaee “MAKE” MEANS TO ENTER INTO INSURANCE CON- 
As used in provision invalidating policy of fire insurance if insured has or shall 

“make” any other insurance upon the property without the consent of insurer, to 
“make” means to enter into a contract of insurance. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


2. INSURANCE—“INSURANCE CONTRACT” REQUIRES OFFER AND 
ACCEPTANCE CONFORMING TO OFFER COMMUNICATED TO 
OFFERER. 

“Insurance contract” requires an offer, proposal, or application on one side and 
on the other an acceptance conforming to the offer communicated to the offerer in 
some manner. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 


3. INSURANCE—ACCEPTANCE OF APPLICATION FOR INSURANCE 
MAY BE PROVED WITHOUT SHOWING ISSUANCE OF POLICY. 
Proof of issuance of policy is not requisite to proof of acceptance of application 

for insurance, and acceptance may be proved regardless thereof. 
(For other cases, see Insurance, Dec. Dig. § 665[2].) 


4. INSURANCE—INSURANCE CONTRACT BETWEEN PARTIES IN DIF- 
FERENT TOWNS IS COMPLETE WHEN POLICY CONFORMING TO 
APPLICATION IS DEPOSITED IN MAIL, POSTPAID, AND PROP- 
ERLY DIRECTED TO APPLICANT. 

Where applicant for insurance and prospective insurer are in different towns, 
contract is complete as of time when policy conforming to application is deposited 
in the mail, postpaid, and properly directed to the applicant. 

(For other cases, see Insurance, Dec. Dig. § 130[3].) 


5. INSURANCE—INSURANCE CONTRACT BETWEEN PARTIES IN DIF- 
FERENT TOWNS IS COMPLETE AT TIME THAT INSURER MAILS 
POLICY TO ITS AGENT, IF IT SO INTENDS. 

Where applicant for insurance and prospective insurer are in different towns, 
the contract is complete when the policy is mailed by the insurer to its agent, if it 
is sent to the agent to deliver pursuant to a prior intended acceptance, whether agent 
makes delivery or not, but if sent to agent with authority to make delivery as an 
acceptance, contract is incomplete until actual delivery to applicant. 


(For other cases, see Insurance, Dec. Dig. § 130[3].) 
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6. INSURANCE—INSURANCE CONTRACT WILL NOT BE PRESUMED 
TO BE COMPLETE WHILE INSURER OR AGENT RETAINS POLICY 
Court will not presume that contract of insurance has been completed while the 

insurance company or its agent retains the policy. 

(For other cases, see Insurance, Dec. Dig. § 646[1].) 


7. INSURANCE—EVIDENCE HELD NOT TO SHOW THAT FIRE IN- 

SURER ACCEPTED APPLICATION BY MAILING POLICY TO AGENT 

SO AS TO INVALIDATE EXISTING POLICY OF INSURED PRO- 

HIBITING OTHER INSURANCE. 

That fire insurer intended to accept and did accept application for fire insurance 
by mailing policy to its agent held not shown by evidence, so as to invalidate existing 
fire policy of insured, providing that it should be void if insured made other insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


8. INSURANCE—FIRE INSURER HAD BURDEN OF SHOWING THAT 
INSURED MADE OTHER INSURANCE ON PROPERTY CONTRARY 
TO POLICY. 

In action on fire insurance policy, providing that policy should be void if insured 
should make any other insurance on the property without consent of the insurer, 
burden of proving that the insured did make other insurance was on the insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


Exceptions from Supreme Judicial Court, Penobscot County, at Law. 

Action on a fire insurance policy by Agnes L. Tourtlott against the West Bangor 
& Hermon Mutual Fire Insurance Company. Verdict for plaintiff, and defendant 
brings exceptions. Exceptions overruled. 

Argued before Wilson, C. J., and Philbrook, Dunn, Deasy, Barnes, and Pattan- 
gall, JJ. 

Fellows & Fellows, of Bangor, for plaintiff. 

Gillin & Gillin, of Bangor, for defendant, 

Deasy, J. In this action upon a fire insurance policy, ownership, destruction 
of buildings by fire, proof of loss, value, and waiver of arbitration; are all admitted. 
The presiding justice ordered a verdict for the plaintiff. It is agreed that the 
defendant’s exceptions must be overruled and the verdict sustained, unless the facts 
next hereinafter summarized require that the exceptions be sustained. 

The policy upon which this suit is brought is made expressly subject to the 
following conditions : 

“This policy shall be void * * * if the insured now has or shall hereafter 
make any other insurance on the said property without the assent * * * of the 
company.” 

. On September 5, 1925, during the term of the policy sued upon, the insured 
made application to another insurance company, to wit, York County Mutual Fire 
Insurance Company, for insurance com the same buildings covered by the defendant’s 
policy. A premium note was given. A policy was written by the York County Com- 
pany and forwarded to George P. Gould, its agent in Bangor. 

It was not delivered to the plaintiff. While the policy was still in possession 
of Mr. Gould, the company’s agent, the buildings were destroyed by fire. 

It is not claimed that the defendant assented to the making of further insurance. 

The sole question is whethed, when the York County Company forwarded, 
presumably by mail, directed to its own agent, the policy upon the plaintiff’s build- 
ings, the contract became complete. If so, the plaintiff did “make” other insurance 
and did thus violate the condition of her policy. 

[1, 2] What the plaintiff was, by the condition above recited, forbidden to do, 
was to “make any other insurance upon the said property.” o6 

To “make” insurance is to enter into a contract of insurance. In any contract, 
whether relating to insurance or any other subject; there must be a meeting of 
minds. There must be an offer, proposal or application upon one side, and, upon 
the other, an acceptance conforming to the terms of the offer (Carleton v. Ins. Co. 
109 Me. 83, 82 A. 649, 39 L. R. A. [N. S.] 951), and the acceptance must in some 
manner be communicated to the offerer. 

“To constitute acceptance of such an offer there must be an expression of the 
intention by word, sign, or w woe communicated or delivered to the person making 


= or his agent.” 6 R. C. L. 606, and cases cited; Jenness v. Iron Co., 53 
e. 
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[3] Mrs. Tourtlett, the plaintiff, made application for insurance to the York 
County Company. To prove acceptance, the defendant shows that the York County 
Company wrote and executed a policy conforming to the plaintiff’s application and 
sent it to the company’s local agent at Bangor. 

Undoubtedly an acceptance of an application for insurance may be proved with- 
out showing the issuance of a policy. In this case, however, the acceptance is proved, 
if at all, by the issuance and delivery of a policy. 

[4] When, as in this case, the applicant for insurance and the company are in 
different towns, and a policy, conforming to an application, is deposited in the mail, 
postpaid, properly directed to the applicant, the contract is complete as of the time 
er the acceptance is so posted. 32 C. J. 1127; Emerson v. Proctor, 97 Me. 360, 
4 A. 849. 

[5, 6] If, instead of being directed to the applicant, such acceptance is mailed 
to the company’s own agent, the contract is complete at the time of mailing, if so 
intended by the company and if it is sent to the agent as a mere medium of trans- 
mission to the insured. 

Some authorities state this same principle in a different form. It is said that, 
if the policy is sent to the company’s agent for “unconditional delivery” the contract 
is complete. If sent for delivery “upon the performance of conditions,” the contract 
remains incomplete until delivery to the insured 32 C. J. 1127, and cases cited; 
14 R. C. L. 899, and cases cited. 

We think that the true theory may be better stated thus: If the policy is sent 
to the agent to deliver pursuant to a prior intended acceptance by the company, the 
contract is complete whether the agent makes delivery to the applicant or not. If 
it is sent to the agent with authority to make delivery of it as and for an acceptance 
the contract is complete until acutal delivery to the offerer. The contract may be com- 
plete notwithstanding that the company or its agent retains the policy, but it cannot 
be so presumed. 

[7] Turning to the evidence, we find ourselves quite in the dark as to the 
purpose of the company in sending the policy to its agent. The agent testifies that 
the policy was sent him to deliver, but whether to deliver it as an acceptance or 
in pursuance of a prior acceptance by the company does not appear. 

[8] The defendant sets up as a defense the plaintiff's violation of the con- 
ditions of her policy. It says that she did “make” other insurance; i.e., that she 
did enter into a_completed contract of insurance with another company upon the 


same property. The burden is upon the defendant to prove this defense well founded. 
It has failed to sustain this burden. 
Exceptions overruled. 


BISBEE LINSEED CO. v. FIREMAN’S FUND INS. CO. 
(Supreme Court, Special Term, New York County. February 26, 1927.) 
220 New York Supplement 309. 

2. INSURANCE—NONRESIDENT PLAINTIFF MAY OBTAIN SERVICE 
ON FOREIGN INSURANCE COMPANY BY SERVICE ON INSUR- 
ANCE SUPERINTENDENT (INSURANCE LAW, §'30). 

Nonresident plaintiff may obtain service on foreign insurance company doing 
business within the state by service on superintendent of insurance, undér Insurance 
Law, § 30, where defendant’s designation of superintendent as its process agent is 
in full force. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Action by Bisbee Linseed Company against the Firemen’s Fund Insurance Com- 
pany. On defendant’s motion to set aside service of summons made on it by service 
on state superintendent of insurance. Motion denied. 

Cardozo & Nathan, of New York City (Michael H. Cardozo, Jr., of New York 
City, of counsel), for the motion. 

Richards & Affeld, of New York City (Frank Sowers, of New York City, 
of counsel), opposed. 

Levy, J. This motion was made by the defendant, a foreign insurance corpo- 
ration doing business in this state, to set aside the service of the summons upon it 
made in accordance with section 30 of the Insurance Law by service upon the 
superintendent of insurance. Motions for the identical relief are also made by other 
defendants in two separate actions brought by the same plaintiff. The three under- 
writers are, respectively, incorporated under the laws of California, Connecticut, 
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and New Jersey, and the contracts of insurance were entered into in Pennsylvania, 
covering property situated in that state where the fire loss actually occurred. The 
plaintiff is a Delaware corporation, and the ground of the application is that the 
courts of this state acquired no jurisdiction by the service as made. 

{1] The basis of jurisdiction in an action against a foreign corporation by 
another foreign corporation is found in section 47 of the General Corporation Law 
(added by Laws 1920, c. 916), which provides: 

“An action against a foreign corporation may be maintained by another foreign 
corporation, or by a nonresident, in one of the following cases only: * * * 4 Where 
a foreign corporation is doing business within this state.” 

This provision of the statute would seem to confer jurisdiction on the courts 
of this state in an action of this character. Section 47 of the General Corporation 
Law was formerly section 1780 of the Code of Civil Procedure. Under that statute 
it was held in Day v. Sun Insurance Office, 40 App. Div. 305, 57 N. Y. S. 1033, 
affirmed 167 N. Y. 543, 60 N. E. 1110, that the courts of New York have no juris- 
diction of an action brought by a resident of New Jersey against a foreign corpora- 
tion on a contract entered into in New Jersey, and referring to property situated in 
that state. But that case was decided before the addition of subdivision 4 of that 
section, which undoubtedly authorizes such an action to be instituted where the 
defendant is doing business within this state. If the defendants in these actions 
had been served in the manner provided by section 229 of the Civil Practice Act, the 
service would unquestionably have been good. Silver v. Western Assur. Co., 3 App. 
Div. 572, 38 N. Y. S. 335. In that case it was held that, in an action against a 
foreign insurance company, it was not necessary to serve the summons upon the 
insurance commissioner; the statute (section 30 of the Insurance Law) providing 
that “process might be served upon the superintendent of insurance, not that it 
must be.” Silver v. Western Assur. Co., supra. 

{2] But it is urged that such mode of service as provided in section 30 inures 
only to the benefit of resident claimants, and that, the present plaintiff being a 
nonresident, it cannot avail itself of its advantages. In support of this argument 
reference is made to the authority of Hunter v. Mutual Reserve Life Ins. Co, 
184 N. Y. 136, 76 N. E. 1072, 30 L. R. A. (N. S.) 677, 6 Ann. Cas. 291, affirmed, 
218 U. S. 573, 31 S. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 686. An analysis 
of this case indicates that it has no application to the situation here. It merely 
holds that, where the designation of the superintendent of insurance to receive process 
has been revoked, and the corporation has withdrawn from business here, a non- 
resident may not thereafter serve the corporation with process in the manner desig- 
nated by section 30, nor may a resident assignee of such plaintiff in that event invoke 
such form of service. 

In the instant case, however, the designation was not revoked and is in full 
force. There is nothing to show that the nonresident plaintiff is unreasonably 
imposing its legal difficulties upon the courts of this state. Two actions based upon 
the same fire loss are already pending in this state, one of them against a domestic 
insurance corporation. To relegate the plaintiff to another jurisdiction would prac- 
tically force it to litigate the subject-matter of its claims in piecemeal fashion. 

The motion to set aside the service must therefore be denied. 


SUN INS. OFFICE v. HOHENSTEIN. 
(Municipal Court of City of New York, Borough of Manhattan, Sixth District. 
January 31, 1927.) 

1. INSURANCE—INSURER, PAYING $296.68 TO INSURED, HELD NOT 
ENTITLED TO 296.68/650 OF INSURED’S RECOVERY FROM TORT- 
FEASOR IN ACTION FOR $650 DAMAGES. - 

Where insured, who had received $296.68 from insurer for damages to auto- 
mobile, sued tort-feasor for $650, which covered his total loss, including amount 
received from insurer, and recovered $302.05 damages and costs, which, with amount 
received from insurer, was less than amount of loss, held, that insurer’s contention 
that it was entitled to $296.68/650 of amount recovered was untenable. : 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 

2. INSURANCE—AS RESPECTS INSURER’S RIGHT OF SUBROGATION, 
INSURED CANNOT RECOVER TWICE FOR SAME LOSS, BUT RE- 
COVERY IS LIMITED TO INDEMNITY. 
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As affecting right of insurer to subrogation, insured cannot recover twice for 
same loss, by recovering from insurer and also from tort-feasor causing loss, but is 
only entitled to indemnity for actual loss sustained. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


3. INSURANCE—WHERE AMOUNTS RECEIVED BY INSURED FROM 
INSURER AND FROM TORT-FEASOR WAS LESS THAN LOSS, IN- 
SURER NOT PARTICIPATING IN ACTION AGAINST TORT-FEASOR 
HELD NOT ENTITLED TO RECOVER INSURANCE MONEY PAID. 
Where amounts received from insurer by insured for collision damages to his 

automobile, and recovered in action against tort-feasor, after deducting expenses of 

recovery, was less than insured’s loss, insurer, which knew of insured’s action and 
failed to participate therein, or contribute to prosecution thereof in any way, was 
not entitled to recover insurance money paid to insured. 

(For other cases, see Insurance, Dec. Dig. § 601.) 

Action by the Sun Insurance Office against Morris Hohenstein. Judgment for 
defendant on the merits. 

Robert I. Rogin, of New York City, for plaintiff. 

John G. Turnbull, of New York City, for defendant. 

Leary, J. This is an action brought by plaintiff, an insurance company, to 
recover from defendant, the insured, certain money paid to the defendant insured 
under an insurance policy. The case is submitted upon an agreed statement of facts, 
as follows: 

(1) That heretofore, and on or about the 30th day of June, 1923, the plaintiff 
duly issued to the defendant its policy of insurance for a term of one year from 
said date, covering the Franklin brougham automobile belonging to the defendant 
a e100 loss by fire, theft, and transportation, and against loss by collision in excess 
of $100. 

(2) That thereafter, and on or about the 13th day of December, 1923, and 
while said policy was in full force and effect, the said automobile of the defendant 
was involved in a collision with an automobile truck owned and operated by the 
New York Live Poultry Trucking Company and that as a result of said accident 
the defendant’s automobile was damaged to the extent of $396.68. 

(3) That thereafter the defendant filed a proof of claim in the sum of $296.68 
with the plaintiff, and that pursuant to the policy held by the defendant, the 
plaintiff paid to the defendant, on or about the 25th day of January, 1924, the sum 
of $296.68; said sum representing the damage sustained by the said collision, less 
the sum of $100 deducted pursuant to the policy terms. 

(4) That thereafter both the plaintiff and the defendant, by their respective 
attorneys, made claim upon the said New York Live Poultry Trucking Company 
for the damage occasioned to the automobile of the defendant as a result of the 
accident as aforesaid, and that the defendant herein, by his attorney, commenced 
an action in the Municipal Court, Borough of Manhattan, Sixth District, by the 
service of a summons on or about the 24th day of April, 1924, in which action the 
defendant herein, the plaintiff therein, claimed the sum of $650 from the New York 
Live. Poultry Trucking Company. That, in the bill of particulars filed by the 
defendant herein, the plaintiff in said action claimed the sum of $470.49 as repair 
damage, and the sum of $250 as loss of use. 

(5) That while said action was pending the defendant herein was duly advised 
of the interest of the plaintiff herein in any recovery which the defendant herein 
might make in the action which he had started against the New York Live Poultry 
Trucking Company. 

(6) That on or about the 24th day of June, 1925, judgment was rendered in 
favor of the defendant herein and against the New York Live Poultry Trucking 
Company for the sum of $277.45, and $24.60 costs and disbursements, making a 
total of $302.05, which said sum has been paid to the defendant herein or his attorney. 

(7) That the plaintiff herein has demanded of the defendant that he pay to the 
plaintiff its proportion of the proceeds of said judgment, but that he has refused 
to pay such proportion, or any part thereof. 

(8) That the defendant paid the sum of $30 to North Shore Franklin Company 
for the services of E. L. Stevens for two days to testify as an expert on the subject 
of the amount of damage to the automobile. 

(9) That the defendant paid the sum of $120, and $20 court costs, to his 
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attorney, John G. Turnbull, for his services in representing the defendant in the 
ae carer New York Live Poultry Trucking Company, and upon the trial 
ereof, 

[1] Plaintiff contends that, upon payment by it to the defendant insured of the 
sum of $296.68, it was subrogated pro tanto to a cause of action against the tort- 
feasor to recover this amount, and that by the insured bringing an action against 
the tort-feasor and including in his claim the sum which he had been paid by the 
plaintiff, plaintiff was thereby deprived of its action against the tort-feasor; that 
upon recovery by the insured of judgment against the tort-feasor the defendant was 
obligated to pay to the plaintiff its proportionate interest in said recovery, and upon 
its failure so to do breached the contract of insurance and converted the moneys so 
due to the plaintiff; that since the plaintiff had paid to the defendant insured the 
sum of $296.68, and since the total amount which the insured claimed in his action 
against the tort-feasor was $650, and included the sum so paid to him by the insurer, 
the relative interests of the insurer and insured in said claim were $296.68 and 
$353.32, and upon the recovery the insurer was entitled to 296.68/650 of $302.05 
and the defendant to 353.32/650 of $302.05, or the plaintiff to $123.80 and the 
defendant to $176.16. This contention is untenable, as was said by Judge Andrews, 
writing in Costello et al v. New York Cent. & H. R. R. Co., 238 N. Y. at page 244 
{144 N. E. 516]: 

“The verdict, as has been said, was a general one covering all losses. Who can 
say what the jury allowed for any particular item? * * * Can the insurance company 
point out what proportion of the general verdict has been assigned to it?” 

Plaintiff further contends defendant’s course of conduct throughout has been 
marked by bad faith, in his failure to account for the proceeds of the recovery and 
also in bringing to the action against the tort-feasor, which manifested a desire on 
his part to recover twice for the same loss. 

[2] Obviously the insured cannot recover twice for the same loss, as all the 
insured is entitled to receive is indemnity. In this case it affirmatively appears that 
the sum of money received by the insured from the insurer and tort-feasor did not 
exceed his loss. 

“The principle underlying the application of the doctrine of indemnity to con- 
tracts of insurance is to do justice between the parties and to see to it that the 
insured shall not receive more than the amount of his actual total loss. As was said 
by Brett, L. J., of the Court of Appeal in England, in the case of Castellain v. 
Preston, L. R., 11 Q. B. Div. 380, 386: ‘The very foundation, in my opinion, off 
every rule which has been applied to insurance law, is this, namely, that the contract 
of insurance contained in a marine or fire policy is a contract of indemnity, and of 
indemnity only, and that this contract means that the assured, in case of a loss against 
which the policy has been made, shall be fully indemnified, but shall never be more 
than fully indemnified. That is the fundamental principle of insurance, and if ever 
a proposition is brought forward which is at variance with it, that is to say, which 
either will prevent the assured from obtaining a full indemnity, or which will give 
to the extent of the insurance.” Columbia Trust Co. v. Norske Lloyd Ins. Co., 
It is under the application of this principle that the doctrine of subrogation has been 
applied to insurance, so that if the insured receives or is entitled to receive more 
than the total amount of his actual loss the insurer becomes subrogated to his rights 
to the extent of the insurance.” Columbia Trust Co. v. Norske Iloyd Ins. Co., 
Limited, 100 Misc. Rep. at pages 557, 558, 116 N. Y. S. 919, 920. 

[3] The defendant contends that it acted in good faith in instituting the action 
against the tort-feasor, and that the insurer knew that the action was pending 
(which is conceded by the insurer), and that the insurer was kept advised of the 
progress of the same. The general doctrine of the right of subrogation is not ques- 
tioned by the defendant. The exact question has never been decided in this state, 
but in Shawnee Fire Ins. Co. v. Cosgrove, 86 Kan. 374, 121 P. 488, it was held that, 
where the insured brings an action against an alleged wrongdoer for occasioning a 
loss, partially covered by insurance, and the insurer is informed from time to time 
by the insured of the prospects of recovery, and the insurer contributes nothing to 
the prosecution of the claim and takes no steps to protect his interest, the insurance 
company cannot recover the insuracne money paid, in an action against the insured. 
The court said: : : 

“The general rule is unquestionably that the insurer can recover from the 
insured, of the sum of insurance paid upon its policy, only the excess received from 
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the eee after full compensation for his loss, including the costs and expenses 
thereof.” 


To the same effect is Svea Assurance Co. of Gothenburg, Sweden, v. Packham, 
92 Md. 464, 48 A. 359, 52 L. R. A. 95. 

Defendant claims that he was entitled to deduct from his judgment against 
the tort-feasor the costs and expenses of recovery thereof. The insurer did nothing 
to aid or participate in the action against the tort-feasor, and he cannot now be 
heard to complain that he was deprived of a substantial right. In Shawnee Fire 
Ins. Co. v. Cosgrove, supra, citing Insurance Co. v. Cosgrove, 85 Kan. 296, 116 P. 819, 
the court said: 

“*Tt is the duty of the insurer to intervene in the action and protest his own 
interests.’ * * * In other words, that when a party has a clear right and opportunity 
to protect his own interests, he has no moral right to lie quiescent and demand that 
another should protect his rights for him.” 

In Washtenaw Mutual Fire Ins. Co. v. Budd, 208 Mich. 483, 175 N. W. 231, 
the court said: 

“Where insured has sustained a loss, he is not required to invite the insurer to 
take part in an action against the wrongdoer, nor to take any special steps to 
protect the insurer; but it is the insurer’s privilege to intervene and protect his own 
rights, if he sees fit to do so.” 

And further: 

“Where the total amount received by the insured from the insurer and the 
wrongdoer, after deducting attorney’s fees and costs, did not exceed the value of 
the property destroyed, the insurer was not entitled to subrogation against the insured 
to the judgment recovered against the wrongdoer.” 

See, also, A<tna Ins. Co. v. Confer, 158 Pa. 28 A. 153. 

There is no question but that, under the authorities, the plaintiff, as insurer, 
would have a right to be subrogated as to any excess over the loss sustained by 
the insured (allowance being made to the insured for the costs and expenses in 
the prosecution of the action against the tort-feasor); but inasmuch as the sum 
paid by the plaintiff to the defendant plus the sum recovered from the tort-feasor, 
deducting from this sum the expenses in the recovery of the judgment against the 
tort-feasor, was less than the defendant’s loss, the plaintiff is entiled to no return from 
the defendant. 

This case is easily distinguished from the case of Hamilton Fire Ins. Co. v. 
Maurice N. Greger and New York, Susquehanna & Western Railroad, 218 App. 
Div. 536, 218 N. Y. S. 534. In the latter case the insured, after being paid $2,000 
by the insurer under an insurance policy for damage to his automobile, brought am 
action against the tort-feasor for the same claim, together with a claim for personal 
injuries and damage to his personal attire. This action was subsequently settled by 
the payment to the insured by the tort-feasor of $3,000, and taking in exchange a 
release, by which the insured released and discharged the tort-feasor from all debts, 
claims, and demands whatsoever, and particularly such as have arisen by reason of, 
or in any manner grow out of, but in no wise limiting this release for, all 
sustained as a result of an automobile owned and Operated by the insured colliding 
with a train of the tort-feasor, thus depriving the insurer of his right of subro- 
gation. The insured having by his execution of the release taken from the insurer 
its right of subrogation against the tort-feasor, the insurer was entitled to recover 
from the insured the amount it had paid the insured under the policy of insurance. 
As was said by Mr. Justice Burr, writing in that case: 

“It is evident that the defendant Greger has been paid twice for the damage 
to the automobile insured by plaintiff. He should not be permitted to retain both 
payments. Insurance of the kind involved in this action is a contract of indemnity, 
under which there can be no recovery, in the absence of loss or in excess of the 
actual loss proven. In the instant case there has been a double recovery by the 
insured for the same loss.” 

In the case at bar the insured did nothing to deprive the insurer of its right 
of subrogation. He did not execute a release in favor of the tort-feasor, but there 
was a judicial determination of his action against the tort-feasor. The insurer by 
its own laches deprived itself of this right of subrogation, and it cannot now be 
heard to complain. The insured was not twice paid for the injuries to the automo- 
bile by the tort-feasor, nor was there any recovery in excess of the actual loss 
proven, and there was no double recovery by the insured for the same loss. 





1068 The Insurance Law Journal, Vol. 68 [June, 1927 


I hereby find and decide that, upon the agreed statement of facts submitted, 
the defendant is entiled to prevail upon the merits. 


WEINGARTEN v. HARTFORD FIRE INS. CO., HARTFORD, CONN. 
SAME v. STERLING FIRE INS. CO. (two casgs). 
SAME v. VIRGINIA FIRE & MARINE INS. CO. 
(Supreme Court, Appellate Division, First Department. March 4, 1927.) 
220 New York Supplement 369. 


1. INSURANCE—FIRE POLICIES PROVIDING THAT INSURER SHALL 
NOT BE LIABLE WHILE CHATTEL MORTGAGE IS ON PROPERTY 
HELD AVOIDED, NOTWITHSTANDING FAILURE TO FILE RE- 
NEWAL OF MORTGAGE (LIEN LAW, § 235). 

Existence of chattel mortgage avoids liability on fire insurance policies provid- 
ing that insurer shall not be liable while property insured is incumbered by chattel 
mortgage, though mortgage has not been renewed by annual refiling, as required 
by Lien Law, § 235, since failure to file mortgage does not make it invalid as between 
parties thereto. 

(For other cases, see Insurance, Dec. Dig. § 283[3].) 


Appeal from Supreme Court, New York County. 

Separate actions by Annie Weingarten against the Hartford Fire Insurance Com- 
pany, Hartford, Conn., the Sterling Fire Insurance Company, and the Virginia Fire 
& Marine Insurance Company. From judgments entered on verdicts for plaintiff in 
each case, and from orders denying, respectively, defendants’ motions for a new 
trial, the respective defendants appeal. Reversed, and new trial ordered. 

‘Argued before Dowling, P. J., and Merrell, "Finch, McAvoy, and Proskauer, JJ. 

Ellsworth Baker, of New York City, for appellants. 

Engel Bros., of New York City (J. B. Engel, of New York City, of Counsel), 
for respondent. 

Fincu, J. The question presented by these appeals is whether policies of fire 
insurance which provided that the insurer should not be liable while the property 
insured was incumbered by a chattel mortgage are avoided by the existence of a 
chattel mortgage upon said property, which had not been renewed by an annual re- 
filing in accordance with the provisions of section 235 of the Lien Law 

The plaintiff owned and conducted a summer hotel at Fallsburgh, N. X. On 
September 15, 1920, the plaintiff executed and delivered to Ida Savitch a mortgage 
in the sum of $5,000, covering the real property on which the hotel buildings were 
situated, “together with all fixtures and articles of personal property now or here- 
after attached to or used in connection with the premises, all of which are covered 
by this mortgage.” On the same day the plaintiff also executed and delivered to Ida 
Savitch a chattel mortgage upon the personal property in said hotel buildings. Appar- 
ently the chattel mortgage was collateral to the mortgage upon the real property. 
Said chattel mortgage was thereupon duly filed, as required by section 230 of the 
Lien Law, and on the 15th day of September, 1921, was renewed by filing a copy 
thereof, as required by section 235 of the Lien Law. Some time prior to September 
4, 1923, the plaintiff procured the issuance of the insurance policies upon which these 
actions are brought. These policies insured the personal property located in the 
aforesaid hotel buildings. The hotel and its contents were destroyed by fire on Sep- 
tember 4, 1923. 

{1] The defendants upon the trial relied upon the defense that the aforesaid chattel 
mortgage upon the personal property prevented a recovery upon the policies, because 
of the following provision in said policies contained : 

“Unless otherwise ordered by agreement in writing, added hereto, this company 
shall not be liable for loss or damage to any property insured hereunder, while in- 
cumbered by a chattel mortgage, and during the time of such incumbrance, this 
company shall be liable only for loss or damage to any other property insured here- 
under.” 

The plaintiff attempted to meet this defense by claiming that the chattel mortgage 
in question had been abandoned by the mortgagee. To this end the plaintiff showed 
that in September, 1922, no renewal statement was filed. Notwithstanding this, how- 
ever, the chattel mortgage was still an incumbrance upon the personal property. 
Failure te file a chattel mortgage does not render it invalid as between the parties 
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9 i. a said by Judge Cardozo in Gandy v. Collins, 214 N. Y. 293, 298, 108 

“The plaintiff is not helped by the mortgagee’s omission to comply with the statute 
which rquires either that the mortgage, or a copy, be filed, or that it be accompanied 
by a change of possession. Lien Law, § 230. Such an omission does not affect the 
validity of the mortgage between the parties. Stephens v. Meriden Brittania Co., 160 
N. Y. 178 [54 N. E. 781, 73 Am. St. Rep. 678]. It is a protection only to creditors 
and to.subsequent purchasers and mortgagees in good faith.” 

[2, 3] In addition to the failure to refile the chattel mortgage, the plaintiff pro- 
duced the testimony of the attorney for the mortgagee, who testified: 

“T told my client I would have to renew the mortgage, and she told me—that is, 
Mr. Savitch told me—I shouldn’t do so, because he didn’t think it was necessary. I 
explained to him that the real estate mortgage had a clause in the printed part thereof 
specifying that certain fixtures which are annexed to the realty are included. He said: 
‘Well, it is not necessary; don’t renew it; we are sufficiently covered, and we have 
sufficient security for our money; don’t renew it. * * * My-.client told me the only 
security she would rely upon would be the real estate.” 

In the first place, this evidence was improperly received over the objection and 
exception of the attorney for the defendants, because it was hearsay. 1 Greenleaf, 
E. § 99; Hopt v. Utah, 110 U. S. 574, 4 S. Ct. 202, 28 L. Ed. 262. But, even if the 
fact sought to be shown by the aforesaid testimony be taken as established, it merely 
showed an intention on the part of the mortgagee at the time of the conversation 
not to insist upon her rights. So far as this record goes, there is nothing to show 
that the expression of such intention on the part of the mortgagee (passing the ques- 
tion whether the husband ofthe mortgagee had authority to make such a statement 
on her behalf) was founded upon any consideration. 

Nor did it involve any elements of estoppel, since it was not communicated to the 
plaintiff, and hence no opportunity was furnished to the latter to act in reliance 
thereon. The plaintiff thus failed to prove that the chattel mortgage in question had 
in fact ceased to be an incumbrance upon the property. As it still remained an in- 
cumbrance, the clause of the standard fire policy was operative, and prevented the 
plaintiff from recovering upon the policies. 

The judgments and orders appealed from should therefore be reversed, and a new 
trial granted, with costs to the appellants to abide the event. 

Order filed. All concur. 


ROYAL INS. CO. er at. v. ATLANTIC COAST LINE R. CO. (No. 210.) 
(Supreme Court of North Carolina. March 23, 1927.) 
137 Southeastern Reporter 309. ; 

INSURANCE—REFUSAL TO SUBMIT ISSUE OF CONTRIBUTORY NEG- 

LIGENCE OF OWNER OF COTTON DESTROYED, IN ACTION BY 

a COMPANY SUBROGATED TO OWNER’S RIGHTS HELD 

In action by insurance company against railroad company to recover damages for 
burning of cotton insured and paid for by plaintiffs, refusal to submit tendered issue 
of owner’s contributory negligence held error, where evidence as to owner’s negligence 
was conflicting. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Superior Court, Sampson County; Devin, Judge. 

Action by the Royal Insurance Company and others against the Atlantic Coast 
Line Railroad Company. From a judgment for plaintiffs, defendant appeals. New 
trial granted. 

Civil action to recover damages for an alleged negligent burning of cotton, insured 
by plaintiffs and paid for by them under their policies of insurance. Plaintiffs base 
their right of action on the theory of subrogation. Upon denial of liability and issues 
joined, the jury returned the following verdict: 

“1, Was the cotton of Bethune, Colwell & Co. (which was insured by the plain- 
tiffs and loss of which was paid for by them) burned by the negligence of the de- 
fendant, as alleged in the complaint? A. Yes. 

“2. What damage, if any, are the plaintiffs entitled to recover? A. $9,075.86, 
with interest from time policies were paid.” 

From a judgment on the verdict in favor of plaintiffs, the defendant appeals, 
assigning errors. 
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A. McL. Graham, of Clinton, and Rountree & Carr, of Wilmington, for appellant. 

Butler & Herring, of Clinton, for appellees. 

Stacy, C. J. In bar of plaintiffs’ right to recover, the defendant pleads, and at 
the trial offered evidence tending to show, that the burning of the cotton in question 
was due to the contributory negligence of the owner, Bethune, Colwell & Co. In apt 
time, the defendant tendered the following issue: 

“2. Was Bethune, Colwell & Co. guilty of negligence which contributed to the 
damages for which this action is brought to recover, as alleged in the answer ?” 

His honor declined to submit this issue, doubtless for the reason that the testimony 
of a number of the defendant’s witnesses was to the effect that the agents of the 
assured, Bethune, Colwell & Co., or the owner of the cotton, had cleaned the platform 
where the cotton was stored, just a short while before the fire, and hence, if this 
evidence were believed, no contributory negligence had been shown on the part of 
the owner. The vice of this ruling lies in the fact that other evidence offered by the 
defendant was to the contrary. The conflict in the evidence must have been overlooked 
by the learned judge while busily engaged in the trial of the cause. ee 7 oe 
Line, 191 N. C. 589, 132 S. E. 567; Shell v. Rosemann, 155 N. C. 90, 71 S. 

On the record, we think the defendant is entitled to have the issue of aay 
ne ge ce submitted to the iar Wilson v. Bush, 70 W. Va. 26, 73 S. E. 59; Svea 
Ins. Co. v. Vicksburg S. & P. Ry. Co. (C. C.) 153 F. 774. 

In the case last cited, it was held (as stated in the first headnote) : 

“An insurance company, which paid a loss:to the owners of cotton destroyed by 
fire, is subrogated to the right of such owners to maintain an action against a railroad 
company to recover damages, on the ground that the fire was caused by its negligence; 
such action being subject to the same defenses that might be invoked against the 
owrers of the cotton had it been brought by them.” 


For the error as indicated, there must be a new trial; and it is so ordered. 
New trial. 


SMITH er at. v. NATIONAL BEN FRANKLIN FIRE INS. CO. (No. 88.) 
(Supreme Court of North Carolina. March 30, 1927.) 
7 Southeastern Reporter 310. 
INSURANCE—KNOWLEDGE OF INSURER’S AGENT LONG AFTER POL- 
ICY ISSUED THAT PROPERTY INSURED HAD BEEN MORTGAGED 
HELD NOT WAIVER OF UNCONDITIONAL OWNERSHIP CLAUSE. 
Since insurer was not bound to declare policy forfeited for violation of sole own- 
ership clause after notice by insured to insurer’s agent long after policy issued of 
existence of mortgages on property, knowledge of agent was not waiver by insurer 
of forfeiture of policy for violation of unconditional ownership clause. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


Appeal from Superior Court, Wayne County; Cranmer, Judge. 

Action by Kirby Smith and ‘another against the National Ben Franklin Fire In- 
surance Company. From a judgment of nonsuit, the plaintiff named appeals. Affirmed. 

On the 21st day of September, 1924, the plaintiff secured a policy of fire insurance 
for $3,000 from the defendant upon his dwelling and household and kitchen furniture. 
The plaintiff resided about eight miles from Goldsboro. The form of the policy was 
in accordance with the provisions of C. S. § 6437, and expired at noon on the 21st day 
of September, 1925. On January 10, 1921, the plaintiff and his wife executed a deed 
of trust to Julian Price, trustee, for the ‘benefit of the Jefferson Standard Life in- 
surance Company. On February 26, 1921, the defendant and his wife executed a 
mortgage on the premises to H. B. Parker to secure an indebtedness of $306. Default 
was made in the payment of the indebtedness due the Jefferson Standard Life Insur- 
ance Company, and said company advertised and sold the property of the plaintiff 
on the 19th day of May, 1925, and the deed for the property was made by Julian 
Price, trustee, to H. B. Parker under and by virtue of the terms of said deed of trust. 
On the morning of September 20, 1925, the dwelling house and barn and stables of 
plaintiff were destroyed by fire. The plaintiff testified that more than 30 days prior 
to September 20, 1925, he notified Z. T. Brown, agent of the defendant, that the 
Jefferson Standard Life Insurance Company was offering his property for sale, and 
that he further notified the agent of the Parker mortgage. This was the first notice 
the plaintiff had given of the Parker mortgage, and was given after the land had 
been sold under the deed of trust and the deed therefor delivered to H. B. Parker. 
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At the conclusion of the evidence the trial judge allowed a motion of nonsuit, and 
the plaintiff appealed. 

J. Faison Thomson, of Goldsboro, for appellant. 

D. C. Humphrey, and Dickinson & Freeman, all of Goldsboro, for appellee. 

Brocpen, J. The policy of insurance in controversy contained, in accordance with 
statutory requirement, the usual clauses rendering the policy void if the interest of the 
insured should be other than unconditional and sole ownership or of sale of the 
property by reason of any mortgage or deed of trust. In order to obviate the legal 
effect of these clauses the plaintiff relies upon the doctrine of waiver. This conten- 
tion rests upon the fact that a short time prior to the fire and long after the policy 
had been issued the plaintiff had notified the agent of the defendant of the existence 
of the Parker mortgage and the advertisement of the property. In Hardin v. Ins. Co., 
189 N. C. 423, 127 S. E. 353, Adams, J., states the rule of law applicable, as follows: 

“It has been held in a number of cases that in a case of a breach of condition 
which invalidates the policy, the company is not bound at its peril, upon notice of 
such breach, to declare the policy forfeited or to do or say anything to make the for- 
feiture effectual, and a waiver will not be inferred from mere silence or inaction on 
its part. It may wait until claim is made under the policy, and then rely on the for- 
feiture in denial thereof or in defense of a suit brought to enforce payment of it.” 

The notice given by plaintiff to the agent was not at the time the policy was 
written and delivered, but long after it had been in force. 

The rule applying to such a state of facts is thus stated in Bullard v. Pilot Fire 
Ins. Co., 189 N. C. 34, 126 S. E. 179: 

“The provision restricting the agent’s power to waive conditions does not, as a 
general rule, refer to or include conditions existing at the inception of the contract, 
but to those arising after the policy is issued. Conditions which form a part of the 
contract of insurance at its inception may be waived by the agent of the insurer, 
although they are embraced in the policy when it is delivered; and the local agent’s 
knowledge of such conditions is deemed to be the knowledge of his principal.” 

See Hayes v. Ins. Co., 132 N. C. 702, 44 S. E. 404; Weddington v. Ins. Co., 141 
N. C. 234, 54 S. E. 271, 8 Ann. Cas. 497; Johnson v. Ins. Co., 172 N. C. 142, 90 S. E. 
124; Ins. Co. v. Lumber Co., 186 N. C. 269, 119 S. E. 362. 

Applying the well-established rules of law to the facts as disclosed by the record, 
we conclude that the judgment of nonsuit was correct. 

Affirmed. 


SOUTHERN MUT. FIRE INS Ne 7088, yoo v. MAZOCH BROS. 
Oo : 


(Court of Civil Appeals of Texas. Austin. Jan. 12, 1927. 
Rehearing Denied Feb. 2, 1927.) 
291 Southwestern Reporter 257. 

1. INSURANCE—FIRE INSURANCE SOLICITING AGENT HAS AUTHOR- 
ITY TO BIND INSURER BY NOTICE AS TO ALL MATTERS OF 
FACT COMING TO HIS KNOWLEDGE WHEN TAKING APPLICA- 
TION, WHICH: BEAR UPON RISK INVOLVED OR OTHER QUES- 
TIONS AFFECTING VALIDITY OF POLICY. 

Agent with authority to solicit fire insurance, transmit applications therefor, make 
inspection, and report on matters affecting risk has authority to bind company by 
notice as to all matters of fact coming to his knowledge at time he takes application, 
which bear upon risk involved, subject-matter of insurance, or other questions affect- 
ing validity of policy issued thereon. 

(For other cases see Insurance, Dec. Dig. § 378[3].) 

2. INSURANCE—SOLICITING AGENT’S KNOWLEDGE, WHEN TAKING 
APPLICATION, OF OTHER INSURANCE IN EXCESS OF TOTAL 
CONCURRENT INSURANCE ALLOWED, ‘WAS KNOWLEDGE OF 
INSURER. 

Knowledge of soliciting agent that there was other fire insurance on property 
in excess of total concurrent insurance allowed, at time he took application, was 
knowledge of company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

3. INSURANCE—SOLICITING AGENT COULD NOT WAIVE PROVISION 
OF CONCURRENT INSURANCE CLAUSE REGARDING FUTURE 
CONCURRENT INSURANCE. 
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Agent, having authority to solicit fire insurance, did not have power to waive 
provision of concurrent insurance clause to effect that policy should be, void, if insur- 
ance beyond amount agreed to should afterwards be obtained on property without 
consent of company. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE—AGENT’S AUTHORITY TO SOLICIT INSURANCE AND 
SEND IN APPLICATIONS WAS SUFFICIENT TO AUTHORIZE HIM 
TO TAKE APPLICATIONS FOR RENEWALS. 

Agent’s authority to solicit fire insurance and send in applications, inspect risks, 
etc., was sufficient to authorize him to take applications for renewals. 

(For other cases, see Insurance, Dec. Dig. § 145[2]. 

5. INSURANCE—EVIDENCE HELD TO WARRANT FINDING THAT IN- 
SURER WAS ESTOPPED TO ASSERT THAT POLICY WAS VOID 
BECAUSE OF EXISTING CONCURRENT INSURANCE KNOWN TO 
SOLICITING AGENT. 

Evidence that soliciting agent knew of existing concurrent fire insurance in excess 
of amount permitted by policy held to warrant finding that insurer was estopped to 
assert excess as making policy void. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

6. INSURANCE—EVIDENCE HELD NOT TO WARRANT SUBMISSION 
ON THEORY THAT SOLICITING AGENT HAD AUTHORITY TO 
ELIMINATE FROM FIRE POLICY TOTAL CONCURRENT INSUR- 
ANCE CLAUSE. 

In action on fire insurance policy, evidence held not to warrant submission of 
issues on theory that soliciting agent had authority to eliminate altogether from policy 
total concurrent insurance clause as to both insurance then existing and that after- 
wards taken out. 

(For other cases see Insurance, Dec. Dig. § 668[15].) 


7. INSURANCE—CHARGE, SUBMITTED ON THEORY THAT INSURER’S 
WAIVER OF CONCURRENT INSURANCE POLICY IN ORIGINAL 
POLICY WAS CARRIED INTO RENEWAL POLICY, HELD ERRO- 
NEOUS. 

In action on fire insurance policy, charge submitting to jury only representations 
and agreements of soliciting agent, at time original policy was applied for, on theory 
that waiver of concurrent insurance clause in original policy was carried into re- 
newal policy sued on, held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


8. WITNESSES—WRITTEN APPLICATION, SIGNED ONLY BY SOLICIT- 
ING AGENT, WAS ADMISSIBLE IN CORROBORATION OF HIS TES- 
TIMONY ONLY IF WRITTEN AT TIME HE GOT DATA FROM 
INSURED. 

In action on fire insurance policy, application signed only by soliciting agent 
was admissible in corroboration of agent’s testimony to effect that he got information 
regarding amount of concurrent insurance from insured, only if application was writ- 
ten by him at very time he got data from insured. 

Appeal from District Court, Williamson County; Cooper Sansom, Judge. 

Action by Mazoch Bros. against the Southern Mutual Fire Insurance Company 
of Yoakum. From a judgment for plaintiffs, defendant appeals. Reversed and 
remanded. 

Luke Mankin, of Georgetown, Henry S. Paulus, of Yoakum, and Edwin Sehorn 
and John Sehorn, both of San Antonio, for appellant. 

Wilcox & Graves, of Georgetown, and Wood & Wood, of Granger, for appellees. 

McCienpon, C. J. Appeal from a judgment upon a special issue verdict in favor 
of appellees against appellant, in a suit brought by the former against the latter, upon 
a fire insurance policy covering a gin and gin machinery. 

The sole defense was that the policy was void because appellees had violated the 
concurrent insurance clause reading : 

“This entire policy, unless otherwise provided by agreement, indorsed hereon or 
added hereto, shall be void if the insured now has or shall hereafter make or procure 
any other contract of insurance, whether valid or not, on the property covered in 
whole or in part by this policy.” 
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Appellees plead that} this provision of the contract had been waived by one 
Beeson, who procured the insurance and who was the duly authorized agent of the 
company. 

Appellant’s first contention is that the evidence does not warrant a finding of 
waiver because Beeson had no authority to bind the company, he being only a solicit- 
ing agent with authority to solicit applications, inspect the property to be insured, 
report on the risk, and transmit applications to the home office, where policies were 
written and whence they were delivered and premiums collected. We sustain appel- 


lant’s contention that the authority of Beeson, both actual and apparent, was only 
such as just stated. 


The material facts on this issue, which, we find the evidence supports, follow. 

Appellees resided at Granger and operated a number of gins, on which they 
carried insurance in various companies through a local insurance agency at Granger. 
These policies insured the property under various items, and the total amount of 
insurance in each policy was distributed over the several items in proportion to the 
total concurrent insurance allowed. Some time in the fall of 1923, Beeson, who was 
a traveling soliciting agent for appellant, went to Granger and endeavored to induce 
appellees to take out insurance with appellant. According to the testimony of ap- 
pellee I. J. Mazoch, which is corroborated by other witnesses, appellees finally agreed 
to take out a $6,000 policy in appellant company on gin No. 1, to take the place 
of a policy in the Liverpool, etc., Company which would expire on December 23, 1923, 
the understanding being that appellant would issue its policy for the same amount as 
the Liverpool policy to take effect immediately upon its expiration. The question 
of additional insurance was discussed, and Beeson was informed that the policies 
on the property were not then in the office of appellees; that all of the insurance 
was carried by the local agency referred to, and offered to send to the local agency’s 
office and get the amount of each policy, and also referred Beeson to the local agency. 
Beeson, however, stated that this was not essential and he did not want to go to the 
office of a competitor, and stated that as his company was a mutual company, it 
was not particular about the amount of concurrent insurance and always paid its 
losses, and that it was only necessary to state the approximate amount, and it would 
be sufficient to guess at it. Beeson examined an old policy which had expired several 
years before and took from it the total amount of insurance on the property, but was. 
told at the time it was not correct. No written application was made by appellees, 
and the information upon which the policy! was written was gained by appellant from 
report of Beeson. The policy was afterwards written by the company and for- 
warded direct to appellees, who made no examination of it as to the amount of 
concurrent insurance. It covered the period from December 23, 1923, to December 
23, 1924, and provided for total concurrent insurance, including the policy thus issued, 
of $20,650. As a matter of fact, there was in existence at the time Beeson took the 
application, and at the time the policy went into effect, $21,250 insurance, including 
the Liverpool policy which expired on December 23, 1923, and for which the policy 
which appellant issued was substituted. 


Some time during 1923, appellees made improvements on the gin, and took out 
additional insurance on the property to the extent of about $4,000. 

Thereafter and while insurance to that extent existed on the property and 
shortly before the policy of December 23, 1923, expired, Beeson went to Granger and 
endeavored to write other insurance for appellant on appellees’ property. At that 
time, according to appellee -I. J. Mazoch’s testimony, Beeson was informed by him 
that they had made improvements on the property and had taken out about $4,000 
additional insurance thereon, and referred him again to the local agency for the total 
amount on the property. Beeson again informed appellees that the exact amount of 
insurance on the property was immaterial to his company and agreed to have the 
December, 1923, policy renewed when it expired. This policy was renewed for 
one year on December 23, 1924, by the issuance of another policy identical with 
the former, except as to the term it covered. It provided, as did the former, for 
total concurrent insurance of $20,650. No additional insurance was thereafter 
taken out. 

The gin was destroyed by fire in January, 1925. The amount of the loss and 
extent of liability, if appellant is liable at all, were agreed upon. 


Both parties have filed able briefs, citing numerous authorities. We think it is 
unnecessary to enter into a lengthy discussion of the case presented. The law 
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applicable to the particular question at issue, we think, is very well established in 
this state and may be reduced to the following two propositions: 

{1] 1. An agent with authority to solicit fire insurance, transmit applications 
therefor, make inspection, and report on matters affecting the risk has authority to 
bind the company by notice as to all matters of fact coming to his knowledge at 
the time he takes the application, which have bearing upon the risk involved, the 
subject-matter of the insurance or other questions affecting the validity of a policy 
issued thereon; and the company will be estopped to assert the invalidity of the policy 
by virtue of the existence of facts existing at the time the application was taken 
which were within the knowledge of the agent at that time. Ins. Co. v. Camp, 71 
Tex. 503, 9 S. W. 473; Ins. Co. v. Everett, 18 Tex. Civ. App. 514, 46 S. W. 95 (writ 
refused) ; Ins. Co. v. Wandell (Tex. Civ. App.) 195 S. W. 289; Ins. Co. v. Harrell 
(Tex. Civ. App.) 247 S. W. 678; 26 C. J. Fire Insurance, §§ 368, 383, and 384. 


2. Such an agent, however, has not the power to bind the company with reference 
to any of the contractual provisions of the policy and cannot waive for hte com- 
pany compliance in the future on the part of the insured with such contractual pro- 
visions. 26 C. J. “Fire Insurance,” section 361, and authorities there cited. 

{2] Applying these principles to the present case, it should be borne in mind 
that the concurrent insurance clause related to two matters. First, it provided that 
the insurance should be void ab initio if the insured had other insurance than that 
allowed in the policy at the time the policy was issued. Second, it provided that 
it should become void if the insured should take out additional insurance in the future 
without the consent of the company. Clearly, under the authorities cited, knowledge 
of Beeson that there was other insurance on the property in excess of the total 
concurrent insurance allowed at the time he took the application would be imputed 
to the company, and the latter would be estopped from asserting the invalidity of 
the policy by reason of such excess. And the same is true whether or not Beeson 
actually knew the total amount of insurance on the property, if, in fact, he was told 
that there was additional insurance, the amount of which appellees did not then know, 
and was informed where he could get the exact information on the subject. The 
effect of the transaction as detailed by appellees was to charge appellant with notice 
that there was additional insurance on the property and to furnish them with the 
information whereby its amount could be ascertained. Issuance of the policy without 
further inquiry would estop appellant from asserting the invalidity of the policy by 
reason of the fact that there was, when the policy was issued, concurrent insur- 
ance on the policy in excess of the amount stipulated therein. 


[3] It is equally clear from the authorities that Beeson did not have the power 
to waive the provision of the concurrent insurance clause to the effect that the 
policy should be void if insurance beyond the amount agreed to should afterwards be 
obtained, on the property without the consent of the company. 


{4, 5] Beeson’s authority to solicit insurance and send in the applications, in- 
spect the risks, etc., was clearly sufficient to authorize him to take applications for 
renewals, and the above evidence was clearly sufficient to bring notice to the company 
that further additional insurance had been taken out on the property and to inform 
them where they could obtain the exact information concerning it. The evidence 
does not show any additional insurance was taken out other than the renewal policy 
of December 23, 1924, after Beeson took the application for that renewal. The evi- 
dence was therefore sufficient to warrant recovery on the ground of waiver or 
estoppel based upon information coming to Beeson’s knowledge at the time the appli- 
cation for the December, 1924, renewal policy was taken. 


[6, 7] The issues submitted to the jury were predicated upon the theory that 
the evidence was sufficient to sustain a finding that Beeson had the actual or appar- 
ent authority to waive altogether the concurrent insurance clause, both as to insur- 
ance then existing and that afterwards taken out, and that this waiver was carried 
into the 1924 renewal policy. The contention of appellees, both in the trial court 
and this court, is that the evidence would support a finding that Beeson had the 
authority to eliminate altogether from the policy the total concurrent insurance clause. 
As above stated, this proposition is incorrect and we overrule it. Seasonable objec- 
tions were made to the court’s charge which submitted to the jury only the representa- 
tions and agreements of Beeson at the time the 1923 policy was applied for. No issue 
was submitted with reference to the knowledge of Beeson or the representations 
or agreements made by him at the time he took the renewal application for the 
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1924 policy. We sustain these objections to the court’s charge, for the reason that 
it submitted to the jury an entirely erroneous theory of recovery. 

[8] The only other question presented is with reference to the exclusion of the 
written application on which the 1923 policy was issued. As already stated, this 
application was not signed by appellees or any one representing them, but only by 
Beeson. It is quite lengthy and clearly was not admissable in toto. Appellant did 
not offer any particular part of the application, but offered it as a whole and took 
a bill of exception to its exclusion. It is now contended that the portion of the 
application which gives the total amount of concurrent insurance as $20,650 dis- 
tributed over various items was admissible in corroboration of Beeson’s testimony 
to the effect that he got the information with reference to the amount of insurance 
from appellees. Beeson’s testimony is not clear as to whether he made out the 
written application at the time he took the verbal application from appellees, or made 
it later from data he then acquired. If, in fact, the application was written by him 
at the very time he got the data from appellees, this portion of the application 

would be admissible along with his other testimony as a corroborating circumstance. 
But, if made at a later time, it would not be admissible. The probative force of the 
application we regard as very slight. Beeson testified that he got the information 
regarding the total amount of insurance from the Liverpool policy shown him at the 
time by appellees. The testimony of I. J. Mazoch and one of appellees’ employees 
is to the effect that the data taken down by Beeson was from an old policy which 
had expired a number of years before] and Beeson was then advised that the amount 
therein stated was not correct at that time. There is little correspondence between the 
amounts on the several items in the application prepared by Beeson and the amounts 
stated in the Liverpool policy; and the total of these items is $20,650 in the ap- 
plication, and $21,250 in the Liverpool policy. It is clear, therefore, that the items 
in the application written by Beeson were taken either from some former policy 
which had expired or were arrived at by guesswork. The application, therefore, 
would seem rather to corroborate appellees’ theory than that of appellant, and its 
exclusion could hardly have been prejudicial. However, upon another trial, if it is 
shown that the figures were inserted in the application at the time the verbal applica- 
tion was taken from data furnished by appellees, it ought to be admitted for what- 
ever it is worth. 

For the errors pointed out, the trial court’s judgment is reversed and the cause 
remanded for a new trial. 

Reversed and remanded. 


MODERN GRINDER MFG. CO. v. GLOBE & RUTGERS FIRE INS. CO. OF 
NEW YORK. 


4 


(Supreme Court of Wisconsin. March 8, 1927.) 
212 Northwestern Reporter 523. 

2. INSURANCE—LANGUAGE AND CONDUCT OF PARTIES INSURING 
PROPERTY SHOULD BE INTERPRETED IN LIGHT OF SURROUND- 
ING CIRCUMSTANCES. 

Language and conduct of parties procuring insurance on property must be inter- 
preted in light of surrounding circumstances. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—INSURED HELD ENTITLED, AFTER LOSS, TO REFOR- 
MATION, FOR CLERICAL MISTAKE, OF POLICY COVERING USE 
AND OCCUPANCY SO AS TO COVER LOSS BY FIRE. 

Insured held entitled, after loss, to reformation of policy covering use and occu- 
pancy of building and equipment so as to cover loss of contents by fire; where in- 
sured and insurer’s agent intended fire insurance, but use and occupancy form was 
attached by clerical mistake, premium charged being for fire and notation on outside 
of policy indicating that it was fire policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


4. INSURANCE—THAT INSURER COULD OBTAIN REINSURANCE ON 
FIRE POLICY HELD NOT TO PREVENT REFORMATION OF USE 
AND OCCUPANCY POLICY TO COVER FIRE LOSS. 

That insurer could have obtained reinsurance on fire policy will not prevent refor- 
mation of policy, covering use and occupancy through clerical error, to cover loss by 
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fire, where both insured and insurer’s agent intended fire policy; rule that reformation 
will be denied where parties cannot be placed in statu quo being inapplicable. 


(For other cases, see Insurance, Dec. Dig. § 143[8].) 


Appeal from Circuit Court, Milwaukee County; Otto H. Breidenbach, Judge. 

Suit by the Modern Grinder Manufacturing Company against the Globe & Rutgers 
Fire Insurance Company of New York. Judgment for plaintiff, and defendant appeals. 
Affirmed.—[By Editorial Staff.] 

Reformation of policy of insurance and the right of the insured to recover thereon. 
The facts upon which the controversy of this case rest can be best stated in the lan- 
guage of the findings. 

“(4) That some time prior to the 22d day of September, 1924, the plaintiff was 
solicited by Greiner & Cohen, a partnership engaged in the business of writing fire 
insurance, and local agents for several fire insurance companies including the defend- 
ant company, for insurance against loss or damage by fire, upon its property and stock 
in trade contained in said building in the city of Milwaukee. 

“(5) That said solicitation of Greiner & Cohen was for fire insurance to take the 
place of certain policies of fire insurance then held by plaintiff in other companies 
and procured through one Charles Krohn, all the provisions thereof to be renewed, 
including the provision as to the duration of time for one year. 

“(6) That the said plaintiff consented and verbally agreed with the said Greiner 
& Cohen that they should so insure the said property against loss or damage by fire 
in the amount of $8,000, for one year from the 22d day of September, 1924, and that 
said Greiner & Cohen agreed to make out and deliver to plaintiff a policy of insurance 
for $8,000, insuring its personal property and stock in trade contained in said building 
against loss or damage by fire, for a period of one year. 

“(7) That on said 22d day of September, 1924, in furtherance of said verbal 
agreement and in an endeavor to carry out the same, the said defendant, through 
said Greiner & Cohen, acting as its agents and duly authorized to represent and bind 
it, executed and delivered to plaintiff a policy of insurance in its fire insurance com- 
pany in the sum of $8,000, intending to insure and supposing it had insured the plain- 
tiff against loss by fire on contents, as agreed, but by mistake of the scrivener of 
said policy in the employ of said Greiner & Cohen it insured the plaintiff against boss 
on the use and occupancy of said building and equipment, the said scrivener inad- 
vertently attaching a form ‘on use and occupancy’ instead of ‘on contents,’ and which 
mistake was not discovered by either party until after the fire hereinafter mentioned. 

“(8) That the indorsement on the outside of said policy shows the property 
insured to be ‘Conts. 64-70 Reed stree, Milw.,’ which indorsement Mr. Ische, plain- 
tiff’s secretary, examined when receiving the policy, and acted and relied upon and 
was misled thereby, he failing on account of such indorsement to examine the body 
of said policy, believing the form attached to the policy to conform with such in- 
dorsement on the outside. 

“(9) That the plaintiff paid the defendant a premium of $89.60 for $8,000 fire in- 
surance, for one year, which was the then regular fire insurance premium for one year 
on contents of plaintiff’s said building being at a rate of $1.12 per $100, with 90 per 
cent. coinsurance, while the rate of insurance on policies held by plaintiff recovering 
loss on use and occupancy of said building was considerably cheaper and the policies on 
use and occupancy held by plaintiff did not designate a coinsurance rate by way of 
indorsement on the outside of said policy. 

“(10) That there also was and is an indorsement of the rates on the outside 
of said policy, being $1.40 without coinsurance, or $1.12 per $100, with 90 per cent. 
coinsurance, which indorsement as to the rates also misled Mr. Ische when examining 
the policy, the indorsements on the outside of the U. & O. policies held by plaintiff 
being essentially different and readily distinguishable, and the indorsement on the out- 
side of the policy in question leading Mr. Ische to believe that it actually covered fire 
loss, and being the cause of his not examining it any further. 

“(11) That plaintiff’s secretary, Mr. Ische, exercised ordinary care in examining 
and relying upon the indorsement upon the outside of said policy. 

“(12) That the plaintiff, in truth and in fact, paid for fire insurance on contents, 
and that the indorsement on the outside of said policy as to the property insured and 
rate of insurance led both plaintiff's and defendant’s representatives to believe that 
the policy itself provided for fire insurance on contents, and that by reason of such 
outside indorsement and the mutual mistake of the parties in supposing the policy to 
conform with such indorsement, this plaintiff, as well as the defendant, were misled, 
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and the mistake was not discovered until after the fire hereinafter referred to. * * * 

“(15) That the defendant had, in effect, at the said time a contract of reinsur- 
ance, whereby it might have reinsured the said policy by entry thereof on certain 
lists kept by the general agents of the defendant in the city of Milwaukee. That 
the defendant had no notice of any mistake of Greiner & Cohen, or of the plaintiff, 
as to the writing of the said policy, and that the total amount of insurance on the 
risk exceeded the amount which the defendant had placed as the maximum which they 
would insure the said risk. That the first notice of the defendant that the plaintiff 
claimed that the said policy was for loss by injury to the contents, and not in ac- 
cordance with the form written by Greiner & Cohen, was after the said loss, when 
the defendant no longer had a right to reinsure the said risk.” * * * 

Upon that branch of the case relating to the right of the plaintiff to have reforma- 
tion of the contract, the court concluded, as a matter of law: 

“That by reason of mutual mistake the policy of insurance in question does not 
embody the real intent of the parties. 

“That the defendant is primarily responsible for such mistake, the scrivener of the 
policy having inadvertently attached a form ‘on use and occupancy’ instead of ‘on 
contents.’ 

“That it was supposed all along by both parties that the body of the policy con- 
formed with the indorsement on the outside, and that such mistake was not dis- 
covered by either party until after the fire. * * * 

“That plaintiff is entitled to a reformation of said policy, so as to have it cover 
insurance against loss by fire on contents, instead of loss against use and occupancy. 

“That owing to the fact that defendant is primarily responsible for such mistake, 
plaintiff’s equity is superior to that of defendant, and the plaintiff’s right to relief 
should not be defeated or impaired because defendant cannot be placed in statu quo 
owing to its failure to reinsure.” 

There was judgment accordingly, from which the defendant appeals. 

Fish, Marshutz & Hoffman, of Milwaukee, for appellant. 

Orth & Orth, of Milwaukee, for respondent. 

RoseNBERRY, J. On behalf of the defendant it is urged that there can be no 
reformation of a written contract unless an oral contract, complete in all its parts, 
was entered into between the parties, which, by mistake, was not properly reduced 
to writing. Second, that the agreement of the agents of the defendant with the plain- 
tiff was merely an agreement to cause insurance to be written not an agreement 
to insure. Third, if there was an agreement by the agents to insure it did not become 
binding on the defendant because the particular insurance company was not designated 
to write a straight fire policy. Fourth, the only agent who represented the de- 
fendant in the transaction was the stenographer, who designated the company and 
wrote the use and occupancy policy. Fifth, that plaintiff was bound to ascertain what 
kind of a policy of insurance was delivered. And, sixth, that defendant’s loss of the 
right to reinsure prevents reformation. 

[1, 2] It is conceded that there is no indication of fraud or overreaching on 
either side, and that the evidence is practically uncontradicted. Both the agent of the 
insurer and the insured intended that a policy of fire insurance should be issued. Both 
supposed that such a policy had been issued, and it was only through the error of 
the agent’s clerk that the mistake occurred. The trial court was certainly fully war- 
ranted in making the inferences which it did upon the uncontradicted testimony. lf 
nothing be taken into consideration except the language used by the parties in the 
course of the transaction, these inferences would not so clearly appear. The ordinary 
method and course of dealing by which parties procure insurance upon their prop- 
erty is a matter of common knowledge, and the language and conduct of the parties 
must be interpreted in the light of the surrounding circumstances. While insurance, 
in legal theory and in fact, rests upon contract, in common practice it is dealt with 
more as if it were a commodity kept for sale. This attitude of mind which obtains 
in the business world is due, no doubt, in large part to the standardization of in- 
surance policies by legislative enactment and by long-continued practice. The cus- 
tomer specifies the amount and kind of insurance he wishes to purchase, the repre- 
sentative of the insuring company undertakes to comply with the request. \ The terms 
of the contract are largely statutory. The details fall into certain categories. All 
parties to the transaction understand what is intended, and evidence relating to the 
transaction cannot therefore be tested by the rules that would apply to a negotiation 
respecting a fresh transaction, the details of which were to be worked out and agreed 
upon in the course of the negotiation and set forth in a writing between the parties. 
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[3] Here, as the court found, the plaintiffs intended to purchase fire insurance. 
The defendant’s agents intended to sell fire insurance. The failure to deliver a con- 
tract of fire insurance was due to a cleri¢al mistake. Under such circumstances plain- 
tiff is entitled to reformation. There was no misunderstanding on either side as to 
what was intended. A failure to specify fully the terms and conditions might, in some 
instances, result in misunderstanding and a mistake on one side and not on the other, 
but that is not the case here. It appears in this case that the policy was indorsed in 
the same manner that a policy of fire insurance would have been indorsed; that the 
rate indorsed on the policy $1.12 was the rate for fire insurance, 90 per cent. co- 
insurance, and not the rate for use and occupancy, and everything on the exterior 
portion of the policy placed there by the insurer led the insured to believe that the 
kind of insurance policy, which he had requested the insurance agent to issue, had 
been issued and delivered to him. 

The doctrine ot Bostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 
92 N. W. 246, 67 L. R. A. 705, has! no application to a case such as this. There the 
agent had sought to sell one kind of insurance, the insured had sought to purchase 
another, there had been considerable negotiations between the parties; and, when the 
policy was delivered, the insured made no effort to ascertain what kind of a policy was, 
in fact, delivered, although the nature of the policy; was plainly indicated. This case 
falls in the same class as Journal Co. v. Gen. Acc. F. & L. Assur. Corp., 188 Wis 
140, 295 N. W. 800, and we need not repeat here what was said there 

As to the contention that the only agent who represented the defendant in the 
transaction was the stenographer who made the mistake, we can only say that it is, 
upon its face, unsound. The stenographer was not employed by and did not represent 
the defendant. The stenographer was employed by and took her directions from the 
agent, Cohen. Cohen testified: 

“Miss Hoegel (the stenographer) made out the policy at my direction. I 
ordered her to. She had the expiration card calling for $8,000 worth of fire insur- 
ance on the contents of the Modern Grinder Manufacturing Company, expired 
September 12, 1924. I told her to go ahead and issue the policy under those terms.” 

The stenographer was, at best, a mere scrivener, operating under the express 
direction of her employer. 

[4] It is further contended that the insurer had a contract under and by virtue 
of which it might have, and it is claimed would have, reinsured a part of, this 
risk, had the mistake not been made and had it known that there was outstanding 
a policy of fire insurance in the sum of $8,000; that such reinsurance cannot now be 
effected; that the position of the insurer is changed; that the insurer cannot; be 
placed in statu quo; and that therefore the claim of the plaintiff to right of, reforma- 
tion should be denied. There is no claim that the insured had any knowledge of 
this arrangement of the insurer, or that, under any given circumstances, it is the 
custom or habit of the insurer to reinsure, or that he had any knowledge or in- 
formation in regard to the matter of reinsurance whatever. While, as a general 
rule, reformation may be denied where parties cannot be placed in statu quo or 
great hardship or inequity will result, that rule does not apply to the situation dis- 
closed by the evidence in this case. If the subject-matter of the contract be property 
and the property has been disposed of, improved or otherwise dealt with so as to 
prevent restoration, reformation may be denied. The claim here is not that the 
insurer changed its position, but that it failed to change it. The relationship of the 
parties at the time of the fire was exactly the same that it was at the time the con- 
tract was entered into. We are cited to no cases and we find nope where it has been 
held that right of reformation has been defeated because one of the parties has failed 
to do something with respect to the subject-matter of the contract, in this case the 
agreement to idemnify, which he otherwise would have done. In any event, the 
insured had no knowledge of the practice followed by the defendant, was in no way 
responsible for the mistake made, and under the facts in this case the equities of 
the insured are clearly superior to those of the insurer. Even if it was its common 
practice to reinsure, the insurer was not bound to do so, and, certainly, after liability 
has attached it cannot claim the benefit of an option so as to defeat the rights of 
the other party to the transaction. 

Judgment affirmed. 
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MARINE 


SHAMROCK TOWING CO. v. AUTOMOBILE INS. CO. OF HARTFORD, 
CONN. THE DANIEL J. DUGAN. 
(District Court, E. D. New York. November 12, 1926.) 
17 Federal Reporter (2d). 
No. A—9612. 
INSURANCE—RIDER HELD TO DISPLACE ALL THE TERMS OF THE 

MARINE POLICY TO WHICH IT WAS ATTACHED. 

A rider attached to a marine policy, containing a complete contract of indemnity 
against certain risks enumerated, and providing that “the terms and conditions of this 
form are to be regarded as substituted for those of the policy to which it is attached, 
the latter being hereby waived,” displaces all of the terms of the policy, and not 
merely those which are inconsistent with its own terms. 


(For other cases, see Insurance, Dec. Dig. § 150.) 


In Admiralty. Suit by the Shamrock Towing Company against the Automobile 
Insurance Company of Hartford, Conn., based on an insurance policy issued on the 
— on J. Dugan. On motion by libelant for summary judgment and decree. 

enied. 

Alexander & Ash, of New York City (Mark Ash, of New York City, of coun- 
sel), for libelant. 

Bigham, Englar & Jones, of New York City (William J. Rapp, of New York 
City, of counsel), for respondent. 

CAMPBELL, District Judge. This suit comes before the court on a motion made 
by the libelant for summary judgment and final decree, as prayed for in the libel. 
This is an action upon a policy of insurance for $5,000, issued by the respondent to 
the libelant on January 4, 1926, upon the scow Daniel J. Dugan. 

The policy was on the inland vessel form, countersigned by the agent of the 
respondent, to which was attached, at the side thereof, a rider entitled “Institute Time 
Clauses,” marked “Attached to and forming a part of policy No. 641,295,” on which 
was placed the following provision: 

“The terms and conditions of this form are to be regarded as substituted for 
those of the policy to which it is attached; the latter being hereby waived.” 

In the inland vessel form, the respondent agrees to indemnify: the libelant, among 
other things, against “fires that shall come to the hurt, detriment, or damage of said 
vessel or any part thereof.’ ” No provision for indemnifying assured in case of fire 
is found in the rider “Institute Time Clauses” attached to said policy. 

On June 28, 1926, the scow Daniel J. Dugan was damaged by fire, and on the 
same day W. T. Heeran & Co., Inc., general insurance brokers and marine adjusters, 
representing the libelant, notified the respondent of said loss, which the respondent 
subsequently, on August 30, 1926, refused to pay, on the stated ground that, the 
damage having been caused ‘by fire, the respondent was not liable under the policy. 

Thereafter the libelant commenced a suit in admiralty to recover the particular 
average, amounting to $5,087.30, less deductible average of $100, the balance being 
$4,987.30. Respondent answered, and one of the denials of said answer reads as 
follows: 


“As to the alleged damage to the scow Daniel J. Dugan, respondent denies that 

——— damage by fire was one of the perils insured against under the respondent’s 

icy.” 

" No agreed state of facts was presented on this motion. Libelant contends that 
no issue of fact is tendered by the denial of liability under the policy because the 
rider and policy must be read together, and that the rider supersedes the policy only 
to the extent that its provisions are inconsistent with the provisions of the policy. 
No citation of authority is necessary to show that the general rule is that, where a 
rider attached to a policy of insurance is inconsistent with certain provisions of the 
policy, to that extent the provisions of the rider supersede the policy. 

Libelant contends that the inland form policy in this suit remains in force as to 
all of its clauses which are not inconsistent with the institute time clauses; but to so 
hold we would be compelled to entirely disregard the provision stamped on the rider, 
the institute time clauses, to wit, “The terms and conditions of this form are to be 
regarded as substituted for those of the policy to which it is attached; the latter being 
hereby waived,” and this we cannot do 
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The rider was complete, being the English form of policy, and indemnifies the as- 
sured against things in addition to those enumerated in the original form of policy, 
but omits fire from the things against which it indemnifies the assured. The rider 
displaced all of the terms of the policy, and not merely those which were incon- 
sistent with its own terms. Nothing of the original form was left, except the open- 
ing clause and the superscription clause signed by the officers. New York & P. R. 
S. S. Co. v. Aétna Ins. Co. (D. C.) 192 F. 212, affirmed (C. C. A.) 204 F. 255. 

I cannot agree with the libelant that it is necessary to resort to the original policy 
to make plain the meaning of the rider; on the contrary, I find that the rider is com- 
plete, and no such resort to the terms of the original policy is necessary, because the 
terms of the rider have been substituted for it, and the terms of the original policy 
have been waived. 


The clause which provides for the substitution of the terms and conditions of 
the rider for those of the policy was stamped so lightly on the rider that I was able 
to read it only with the aid of a magnifying glass, and I cannot pass on any question 
that may arise by reason thereof on this motion, as this motion is directed only to 
the question of whether the denial of the respondent referred to raised an issue, which 
I have found it did, and therefore the libelant is not entitled to a summary judgment 
and final decree. 

Motion denied. 


MERCHANTS’ & SHIPPERS’ INS. CO. v. ST. PAUL FIRE & MARINE 
INS. CO. 
(Supreme Court, Appellate Division, First Department. March 4, 1927.) 
220 New York Supplement 514. 
1. INSURANCE—APPLICANT FOR MARINE INSURANCE MUST DIS- 
CLOSE ALL FACTS MATERIAL TO RISK. 
Relationship between insurer and insured on marine insurance is one calling for 
uberrima fides, and applicant is required to disclose all known facts material to risk. 
(For other cases, see Insurance, Dec. Dig. § 258.) 


2. INSURANCE—INSURER OF LILY OF THE VALLEY PIPS HELD NOT 
ENTITLED TO RECOVER ON REINSURANCE, WHERE APPLICA- 
TION FAILED TO DISCLOSE PROLONGATION CLAUSE AND THAT 
VESSEL WAS AT SEA. : 
Where application of marine insurer for partial reinsurance of shipment of lily 

of the valley pips described cargo as “merchandise,” and failed to disclose particu- 

lar average clause of policy making insured liable in case voyage’ was prolonged 
more than 21 days or that vessel was already 19 days at sea, held, that insurer’s 
concealment precluded recovery on reinsurance contract for damages caused by sprout- 
ing of pips; it being common knowledge among underwriters that such pips constitute 
specially hazardous risk. 

(For other cases, see Insurance, Dec. Dig. § 682.) 


3. INSURANCE—REINSURER’S APPROVAL OF SETTLEMENT, OB- 
TAINED WITHOUT DISCLOSING ALLEGED BURNING WAS OVER- 
HEATING OF BUNKERS, AND STRANDING MERE TOUCHING AND 
GOING, WITHOUT MISHAP, HELD NOT TO ESTOP DENIAL OF 
LIABILITY. 

Where marine insurer procured partial reinsurer’s consent to settlement of dam- 
age claim by representing that there was a stranding and burning, “opening” clause 
making reinsurer liable where steamer strands, burns, or sinks, without disclosing that 
alleged burning was merely overheating of coal bunkers, necessitating partial dis- 
charge, that stranding constituted a mere touching of bottom in tidal river at ebb 
tide, following by a going without mishap on flood tide, or the existence of a 
prolongation clause making insurer liable in any event, if voyage was prolonged 
more than 21 days, reinsurer was not estopped to.deny liability, whether there was 
technical “burning” or “stranding” being at least debatable. 

(For other cases, see Insurance, Dec. Dig. § 682.) 


Appeal from Supreme Court, New York County. 
Action by the Merchants’ & Shippers’ Insurance Company against the St. Paul 
Fire & Marine Insurance Company. From a judgment on a verdict directed by 
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the court, a jury having been waived, and from an order denying defendant’s motion 

for a new trial, defendant appeals. Reversed, and judgment directed for defendant. 
Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, JJ. 
Carter, Ledyard & Milburn, of New York City (J. M. Richardson Lyeth, of 


New York City, of counsel, and Rush Taggart, of New York City, on the brief), 
for appellant. 


Gilman & Unger, of New York City (William F. Unger, of New York City, 
of counsel), for respondent. 

ProsKAUER, J. On December 31, 1919, plaintiff entered into a contract of marine 
insurance with Loechner & Co., by which it insured a shipment of lily of! the valley 
pips on board the steamship Keronan, which sailed from Hamburg on December 13, 
1919. The contract was subject to particular average, making the insurer liable 
for partial loss only in case of stranding, sinking, burning, fire, or collision, or in 
case the voyage was prolonged more than 21 days from the time of sailing. On 
January 2, 1920, the plaintiff applied to the defendant for partial reinsurance of the 
risk. The application described the cargo merely as merchandise. ._ It omitted to 
mention the existence of the prolongation clause, or the circumstance that the vessel 
had already sailed. It was subject to the so-called F. P. A. Institute clause, which, 
so far as here material, provides that the reinsurer is not liable for particular 
average unless the steamer strands, burns or sinks. Both parties contracted in the 
light of the settled law that, where the insurer becomes liable for particular average, 
he must respond for damage to the cargo, whether caused by the catastrophe which 

“opened” the particular average clause or not. While the Keronan was still at 
Hamburg on December 11, 1919, the coal in her bunkers became so heated that 
the captain was compelled to discharge half her bunkers and summon the fire depart- 
ment, to be ready in case of an emergency There was no burning. 


On the day the vessel left Hamburg, she was compelled by fog to anchor in’ the 
Elbe river; at 10 p.m. on the ebb tide she grounded in the mud; the next morning 
she floated with the fload tide, and got under way in the early forenoon. She 
proceeded to England, coaled, and sailed for New York on December 20, 1919. 
Because of rough weather and shortage of coal, she put into Halifax on January 
9, 1920, and finally arrived at New York about January 17, 1920. During the 
voyage the lily of, the valley pips sprouted and were materially damaged. In the 
experience of marine insurers this is a normal incident to the shipment of lily of 
the valley pips when the voyage lasts over 30 days. On February 14, 1920, the 
plaintiff notified the defendant that it had received a copy of the captain’s protest 
covering the voyage, and had noted “that, in addition to a fire on board, this vessel 
stranded.” The protest actually stated only the facts above mentioned. 


On September 9, 1920, Loechner & Co. filed a libel in the federal court, based 
primarily upon the prolongation clause, but incidentally mentioning the stranding. 
Prior to May 7, 1923, the defendant learned that the cargo consisted of lily of the 
valley pips. On May 7, 1923, the plaintiff notified the defendant that it had been 
advised by its counsel to settle the litigation with Loechner & Co. for $20,000, and 
requested defendant’s assent to the settlement. This assent was given. The plaintiff 
then demanded of the defendant its contribution to this settlement in accordance with 
the policy of reinsurance. Shortly after the receipt of this demand the defendant for 
the first time learned of the existence of the prolongation clause, of the actual char- 
acter of the so-called stranding and fire, and of the claimed inexactness of the 
plaintiff’s statement of the contents of the captain’s protest On these grounds. it 
refused to pay the contribution. This action, brought to recover that sum, was tried 
without a jury upon a stipulation that a verdict might be directed as though a 
jury was present. The verdict was directed for the plaintiff pursuant to this 
stipulation. 

There are three causes of action. The first is based upon the contract of 
reinsurance alone; the second, upon the contract of reinsurance as strengthened by 
the alleged estoppel resulting from the acquiescence in the settlement; and the third, 
upon the acquiescence in the settlement treated as a new contract. 

[1, 2] On the first cause of action, standing alone, the plaintiff is not entitled 
to succeed. The relationship between insurer and insured on marine insurance is one 
which calls for uberrima fides. The applicant is required to disclose to the under- 
ae all known facts material to the risk. 1 Arnould on Marine a (11th 

, § 575; Sun Mutual Ins. Co. v. Ocean Ins. Co., 107 U. S. 485, 1 S. Ct. 582, 
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27 L. Ed. 337; McLanahan v. Universal Ins. Co., 1 Pet. 170, 184, 7 L. Ed. 98; Ely 
v. Hallett, 2 Caines, 57. 

The English codification of the law of marine insurance (British Marine Insur- 
ance Act of 1906, 6 Edw. VII, c. 41; 2 Arnould on Marine Insurance, p. 1672) 
expressly provided that a contract of marine insurance is based upon the utmost 
good faith (section 17); that the assured must disclose every material circumstance 
which is known to the assured, and the assured is deemed to know every circumstance 
which in the ordinary course of business ought to be known to him and if the assured 
fails to make such disclosure the insurer may avoid the contract (section 18); and 
that every circumstance is material which would influence the judgment of a prudent 
insurer in fixing the premium, or determining whether he will take the risk (sec- 
tion 18). While these sections of this statute have ipso facto no binding force, 
they are a fair codification of the case law and custom. 

The plaintiff here concealed two material facts, which it knew or should have 
known—the nature of the cargo, with the incidental existence of the prolongation 
clause, and the date of the sailing of the vessel. It was a matter of common knowl- 
edge among underwriters that lily of the valley pips constituted a _ specially 
hazardous risk. If a particular average warranty were opened, an underwriter 
became liable for the damage to these pips, irrespective of| the cause of the damage. 
The perishable nature of the cargo was strongly brought home to the plaintiff by 
the insertion of the prolongation clause, which made it liable at all events for mere 
delay. The omission to disclose the existence of this prolongation clause, standing 
alone, might not have constituted a material concealment, because, if the F. P. A. 
Institute warranty were opened, the defendant would have been liable for damage 
caused by delay, irrespective of the prolongation clause. As stated. by one of the 
expert witnesses : 

“T would feel that, if lily of the valley pips were included in the merchandise 
covered, it should be disclosed. As this insurance is apparently F..P. A. only, it 
might not be necessary to show that the original insurance covered prolongation.” 

The testimony of the experts as to trade usage, however, is' clear that the word 
“merchandise” was an inapt phrase to describe perishable cargo. In the language 
of one of them: 

“It would not be a right description of a consignment of lily of the valley pips.” 

The respondent cites Arnould on Marine Insurance, Sec. 223, for the proposition 
that, except under the law of France, the general law is that the word “merchandise” 
in a policy covers perishable articles and contraband of war. The question here, 
however, is not whether the word “merchandise” in the policy covers perishable 
articles, but whether the nature of the merchandise should have been disclosed to 
the underwriter. This distinction is made in the very section cited, where the author 
writes: 

“As to contraband of war, although the underwriter might avoid the insurance 
unless he was told of the nature of the intended risk, yet it has never been decided 
that the contraband character of the cargo must be specified in the policy.” 

The risk under a form of policy which made the underwriter liable for deteriora- 
tion, irrespective of cause, if the particular average warranty were opened, was greater 
if the article insured was essentially perishable. The nature of the cargo was thus a 
material circumstance, to the disclosure of which the defendant was entitled, in de- 
termining whether it would accept the proffered business. The effect of this conceal- 
ment was accentuated by a concealment of the fact that the ship was already 19 
days at sea. 

The representative of the brokers for Loechner & Co., who placed the initial 
insurance with the plaintiff, testified that he had ascertained the date of sailing from 
the trade journal known as the Maritime Register and) informed the plaintiff's 
representative, Lown, of that date. Lown’s testimony was taken by deposition. In 
his testimony, as originally given, he stated that the broker’s representative had not 
told him the date of sailing, but that he had searched for it in the Maritime Register 
and had not found it there. When he came to sign his deposition, he materially 
altered over 15 answers and deleted therefrom a somewhat circumstantial account of 
his search through the files of the Maritime Register, and substituted for this the 
blunt statement that he did not look at the Maritime Register at all but relied on 


the good faith of the brokers to tell him that the ship had already sailed, if in 
fact she had. 


The testimony of the defendant’s witness that the Maritime Register did contain 
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the date of the sailing is uncontradicted, and the conclusion is unavoidable that 
Lown gave false testimony upon his original examination, and then endeavored to 
support it by, equally false testimony when he became aware of the danger of con- 
frontation with the files of the Maritime Register. He admits that the trade usage 
was “that, if the assured or broker knows the vessel has been delayed beyond a 
reasonable time, they will tell the underwriting company or the underwriter,’ but 
claims that he “relied on the good faith” of the brokers. He also attempts to justify 
his conduct by the claim that the plaintiff was already bound by a general commit- 
ment to take this insurance, and that “consequently the sailing date would have been 
immaterial, as we were in honor bound to accept the closing.” But in fact the 
plaintiff accepted an amount of insurance far in excess of that to which it had 
been committed, and this attempted explanation is therefore unavailing. For these 
reasons the plaintiff cannot recover, unless an estoppel was worked, or a new con- 
tract arose, because of defendant’s acquiescence in the settlement made by the 
plaintiff with Loechner & Co. 

[3] In assenting to this settlement, the defendant was justified in relying on the 
good faith of the plaintiff in its assertions that the captain’s protest showed both that 
the ship had been afire and had stranded. Using language in its conventional 
sense, the ship had never been on fire. There had been imminent danger of fire 
from the overheating of the bunkers, and there is authority for the contention that, in 
a direct suit by the assured, Loechner & Co., this overheating of the bunkers, neces- 
sitating their discharge, might be treated as coming within a ciause insuring against 
“perils of the seas, fire,” etc. The Knight of St. Michael, [1898] Prob. Div. 30. 

It remains none the less true, however, that an unequivocal statement that the 
protest showed that the ship, was on fire did not fairly apprise the defendant of the 
controversial nature of the claim. The casualty which opened the F. P. A. warranty 
was not fire. The warranty was that the insurance was free from particular average, 
unless the vessel be “burnt.” There was room for serious dispute as to whether 
this overheating, which might constitute a peril of fire, fairly came under a require- 
ment to open the warranty that the ship be “burnt.” 

A similar situation existed with respect to the unequivocal statement that the 
captain’s protest claimed that the ship had stranded. This protest was substantially 
in the form of a ship’s log. It actually stated that the ship came to anchor at 10 p.m. 
on December 13th, the tide started to ebb, the ship swung half around, and the stern 
took bottom; about an hour later one tank was pumped out and the engines worked, 
but the vessel remained stranded, and the next morning at 7:25 the vessel floated. 
Whether this constituted a technical stranding was, to say the least, open to the 
most serious question. 2 Arnould on Marine Insurance (llth Ed.), Secs. 888, 889; 
1 Parsons on Marine Insurance, p. 633; Snare & Triest v. Firemen’s Fund Ins. 
Co. of San Francisco (C. C. A.) 261 F, 777; Potter v. Suffolk Ins. Co., Fed. Cas. 
No. 11339, 2 Summ. 197; Kingsford v. Marshall, 8 Bing. 458; Hearne v. Edmunds, 
1 Brod. & B. 388. Some authorities lay down the rule that “if a ship touches and 
goes she is not stranded, but if she touches and sticks she is.” But it none the less 
remains a controversial question whether a mere touching in a tidal river at ebb 
tide, —e by a going without mishap upon the flood tide, would be treated as a 
stranding. 

In view of the debatable nature of the claims of burning and stranding, the 
validity of which was a prerequisite to this plaintiff’s liability, good faith required 
that the defendant be apprised, not only of the facts, well known to plaintiff, upon 
which these claims were based, but also that the plaintiff had a conflicting interest, 
and was prompted to settle by the existence of the prolongation clause which made 
it liable wholly irrespective of any marine casualty whatever. The defendant, on the 
information given it by the plaintiff, up to the time that it was requested to approve 
the settlement, was led to believe that there was a clear stranding and burning, at 
least in the opinion of the plaintiff. If it had known the facts of the alleged strand- 
ing and burning, and the existence of the prolongation clause, which actuated the 
plaintiff to settle, irrespective of marine casualty, it is not conceivable that it would 
have instantly acquiesced in this settlement on the mere request of the plaintiff. 
The estoppel which would otherwise be worked by this assent is vitiated by this 
concealment of these three sets of facts, which, taken together, cumulatively constitute 
material misrepresentation. 

The judgment and order appealed from should be reversed on the law and the 
facts, with costs, and judgment directed for the defendant, with costs. 

Order filed. All concur. 
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ACCIDENT 


_, WRIGHT v. ZZTNA LIFE INS. CO. 
(District Court, M. D. Pennsylvania. January 27, 1927.) 
17 Federal eee (2d) 596. 

407. 


No. 1 
INSURANCE—“AUTOMOBILE INDORSEMENT” ON ACCIDENT POLICY 
INSURING AGAINST ACCIDENTAL INJURY WHILE RIDING IN 
PRIVATE CAR, HELD TO COVER DEATH CAUSED BY LEAPING 
FROM CAR OUT OF CONTROL ON A STEEP MOUNTAIN ROAD. 
Insured, who held an accident policy issued by defendant, paid an additional an- 
nual premium for an “automobile indorsement” or rider insuring him against acci- 
dental injury while “riding in, operating, or caring for a private automobile.” He 
was riding down a steep mountain road in the private automobile of a friend, when 
the owner, who was driving, in attempting to shift gears, temporarily lost control of 
the car, which proceeded rapidly down the road, gaining momentum and swerving 
from side to side, and while so proceeding insured disappeared from the car, and was 
found lying in the road, so severely injured that he died the following day. Held 
that, whether insured was thrown from the car or leaped from it in fright, the loss 
of control by the driver was the proximate cause of his death, and that it was within 
the liability assumed by the rider policy. : 
(For other cases, see Insurance, Dec. Dig. § 527.) 


At Law. Action by Helen A. Wright against the Etna Life Insurance Com- 
pany. Trial to court, and judgment for plaintiff. : 

F. W. Wheaton, and P. F. O’Neill, both of Wilkes-Barre, Pa., and John P. 
Kelly, of Scranton, Pa., for plaintiff. 

James P. Harris and W. A. Valentine, both of Wilkes-Barre, Pa., for defendant. 

JouNnson, District Judge. This is an action of assumpsit in which the plaintiff, 
Helen A. Wright, claims of the defendant, the AZtna Life Insurance Company, the 
sum of $15,000, with interest thereon from October 27, 1921, based upon as accident 
and life insurance policy, insuring Thomas A. Wright, husband of the plaintiff, Helen 
A. Wright, against disability and death. 

The case was tried before the late Judge Charles B. Witmer and a jury, and a 
verdict was rendered on March 25, 1924, in favor of the plaintiff for $7,500, with 
interest from October 27, 1921. The plaintiff appealed to the Circuit Court of Appeals 
for the Third Circuit, and the judgment based upon the verdict of $7,500, with in- 
terest from October 27, 1921, was reversed and a new trial ordered. 10 F. (2d) 281. 

On November 8, 1926, the parties by their counsel, agreed that the case should 
be tried before the court without a jury under the provisions of the act of 1874 
(P. L. 109; Pa. St. 1920, §§ 17294—17298), of the commonwealth of Pennsylvania, 
and in accordance with this agreement, the case was tried before this court, without 
a jury, on the record of the said trial before the late Judge Witmer and the jury. 

A brief history of the case as it appears from the pleadings and the evidence may 
be helpful at this point. A policy of, insurance, dated October 9, 1907, was executed 
and delivered by the defendant to Thomas A. Wright for a yearly premium of $25, 
whereby the defendant company agreed ta indemnify Thomas A. Wright, or the 
plaintiff, Helen A. Wright, in the, case of his death, in the sum of $5,000 if the said 
Thomas A. Wright should come to his death by reason of an accident. The insur- 
ance contract also provides that “each consecutive full year’s renewal of this policy, 
if paid annually, in advance, shall add 10 per cent, to the principal sum insured until 
such accumulations shall amount to 50 per cent. of said principal sum, and there- 
after so long as this policy is maintained in force by annual premium payments the 
amount insured shall be the original principal sum plus the accumulations.” ’ 

On August 31, 1910, an additional contract was entered into and attached to said 
policy of insurance, known as “automobile indorsement No. 50109,” for an additional 
annual premium of $10, which provides for an additional, original, principal sum of 
$5,000, “in the event that Thomas A. Wright should sustain bodily injuries through 
external, violent, and accidental means, while he is riding in, operating, or caring 
for a private automobile.” The “automobile indorsement No. 50109” provided also 
that the insurance will be increased 5 per cent. in the second and each subsequent 
year for the ten consecutive years until such increases amount to 50 per cent. of the 
original sum insured} and thereafter the amount insured will be the original principal 
sum insured hereunder plus the accumulations. 
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On September 27, 1921, the insured, Thomas A. Wright, was riding down a steep 
mountain road in the private automobile of Alton M. Titlow, who was driving the 
automobile. In the descent the driver, while attempting to change gears, lost con- 
trol of the car, and when he finally got the car under control, the insured, Thomas 
A. Wright, had disappeared from the car, and going back the driver found Thomas 
A. Wright lying on the road unconscious, and so fatally injured that he died the 
next day. No one saw how or when Wright left the car. When the driver lost 
control of the car, Wright was in it, and, when control was regained, he was not 
in the car. 

In the former trial, the late Judge Witner instructed the jury in substance that 
the plaintiff could not recover the additional insurance provided for under the “auto- 
mobile indorsement No. 50109,” if the jury found from the evidence that her decedent 
pi ape left the automobile in which he was riding and in consequence met his 
eath. 

This instruction was assigned as error in the Circuit Court of Appeals, and held 
to be error by Judge Buffington. who wrote the opinion in reversing the court below. 

From the pleadings and the evidence in the case, the court arrives at the fol- 
lowing findings of fact: 

(1) The plaintiff, Helen A. Wright, is a resident of the city of Wilkes-Barre, 
Pa., and is the widow of Thomas A. Wright, deceased. 

(2) The defendant is a corporation, chartered under the laws of Connecticut, 
duly registered as a foreign corporation and doing business in the commonwealth of 
Pennsylvania, and was so registered and doing business as such foreign corporation 
on the 27th day of September, 1921. 

(3) On October 9, 1907, Thomas A. Wright, the husband of the plaintiff, en- 
tered into a written contract of insurance for an annual premium of $25, whereby the 
Etna Life Insurance Company agreed to indemnify the said Wright, or the plain- 
tiff, Helen A. Wright, in case of her husband’s death in the sum of $5,000, if the 
said Wright came to his death from bodily injuries effected solely from external, 
violent, and accidental means. 

(4) On August 31, 1910, an additional contract of insurance was entered into and 
attached to said policy of insurance of October 9, 1907, known as “automobile 
indorsement No. 50109” for an additional annual premium of $10, which insurance 
provided for an additional original principal sum of insurance of $5,000 “in the event 
that Thomas A. Wright should sustain bodily injuries through external, violent, and 
accidental means while he is riding in, operating, or caring for a private automobile.” 

(5) The defendant company agreed in said policy of insurance that there should 
be added 5 per centum to the principal sum of insurance each consecutive full year’s 
renewal of said policy until such accumulations shall amount to 50 per centum of 
the principal sum. 

(4) From the time the said policy of insurance and the rider attached thereto 
became effective, the annual premiums were regularly paid, and the said policy with 
the rider was renewed from year to year and was in full force and effect, together 
with the 50 per centum of the accumulations of the principal sum of insurance on 
the 27th day of September, 1921. 

(7) On September 27, 1921, the insured, Thomas A. Wright, was riding down 
a steep mountain road in Luzerne county, near Wilkes-Barre, Pa., in the middle 
federal judicial district in Pennsylvania, in a private automobile owned and operated 
at the time by Alton M. Titlow. In the descent the driver, while attempting to change 
from second gear to low gear, for the time being, lost control of his car, which pro- 
ceeded rapidly down the mountain side, gaining momentum and swerving from side 
to side, and, while the driver was attempting to bring the car under control and to 
stop it, and while the car was thus proceeding down the mountain side for about 
200 feet, the insured, Thomas A. Wright, disappeared from the car which proceeded 
an additional 300 feet, when it was brought to a stop. 

(8) As the car was proceeding down the steep mountain road beyond the con- 
trol of the driver, the insured, Thomas A. Wright, being in sudden peril of life and 
limb, or it reasonably appearing to him that he was in sudden peril of life and limb, 
either jumped from said automobile to save himself from the peril of life and limb, 
or by the swerving of the car was thrown out of the same, and as a result thereof he 
died on the 28th day of September, 1921. 4 ace anit 

(9) The insured, Thomas A. Wright, sustained bodily injuries through ex- 
ternal, violent, and accidental means while he was riding in a private automobile oper- 
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ated by Alton M. Titlow on the 27th day of September, 1921, which resulted in his 
death on the 28th day of September, 1921. 

(10) Helen A. Wright is beneticiary under the terms of said policy of insur- 
ance and the rider attached thereto. 

_ From the foregoing findings of fact, the court arrives at the following conclu- 
sions of law: 

(1) Under the terms of the policy of insurance and the rider attached thereto for 
an additional insurance the proximate cause oi the death of the insured was loss 
of control of the automobile by the driver—whether the insured was thrown from 
the said car or leaped therefrom in fright in his sudden peril. 

(2) The decedent, Thomas A. Wright, came to his death by reason of bodily 
injuries through external, violent, and accidental means while he was riding in a 
private automobile. 

(3) Under the terms of the said policy of insurance, the plaintiff, Helen A. 
a - entitled to the sum of $7,500, with interest from the 27th day of Octo- 
er, 1921. 

(4) Under the terms of the rider for additional insurance under said policy, the 
plaintitt, Helen A. Wright, is entitled to an additional sum of $7,500, with interest 
trom the 27th day of October, 1921. 

(5) The plaintiff, Helen A. Wright, under the terms of said policy and the 
rider thereto, is entitled to a judgment in the sum of $15,000, with interest from the 
27th day of October, 1921, to wit, the sum of $19,725. 

Counsel for the plaintiff requests the court ’to find the following facts: 

“(1) On October 9, 1907, Thomas A. Wright, the plaintiff's husband, entered 
into a written contract of insurance for a yearly payment of a premium of $25, 
whereby the defendant company agreed to indemnify the said Thomas A. Wright, or 
the plaintiff, Helen A. Wright, in case of his death, in the sum of $5,000, if the said 
Thomas A. Wright come to his death by reason of an accident, as set forth in policy 
of insurance attached to the plaintiff’s statement of claim. 

“(2) On August 31, 1910, an additional contract was entered into, placed on and 
attached to said policy of insurance, known as ‘automobile indorsement No. 50109,’ 
for an additional premium of $10. Additional insurance was contracted to be paid 
by the defendant of $5,000 in the event that Thomas A.j Wright should sustain bodily 
injuries through external violent and accidental means while riding in a private auto- 
mobile. Said additional contract is attached to said policy forming part of the plain- 
tiff’s statement of claim. 

“(3) The defendant agreed in said policy of insurance that there should be 
added 5 per cent. to the principal such each consecutive full year’s renewal of said 
policy until such accumulations shall amount to 50 per cent. of the principal sum. 

“(4) From the time said policy of insurance became effective and the rider at- 
tached thereto, the yearly premiums of insurance were paid, and said policy renewed 
from year to year, and were in full force and effect, together with the 50 per cent. 
accumulations to the principal sum of said policy on September 27, 1921. 

“(5) The insured, Thomas A. Wright, sustained bodily injuries through ex- 
ternal, violent and accidental means while riding in a private automobile on Septem- 
ber 27, 1921, which resulted in his death on September 28, 1921. 

“(6) Under the terms of the policy of insurance and the rider thereon, Helen 
A. Wright was the beneficiary for the benefits and profits thereof. 

“(7) On September 27, 1921, the insured, Thomas A. Wright, was riding down 
a steep mountain road in a private automobile of Alton M. Titlow, who was driving 
the same. In the descent the driver, Alton M. Titlow, in attempting to change from 
second gear to low gear, for the time being lost control of the car, and the same 
proceeded down the mountain side, gaining momentum in neutral, swerving from 
side to side, with the driver attempting tol stop the same and bring same under 
control. While the car was thus proceeding down the mountain side for approximately 
200 feet, the insured, Thomas A. Wright, left the car, and the car proceeded an 
additional 300 feet, when it was brought to a stop. 

“(8) As the car was proceeding down the mountain side, beyond the control of 
the driver, the insured, Thomas A. Wright, being in sudden peril of his life and 
limb, or it reasonably appearing to him that he was in sudden peril of life and limb, 
either jumped from said automobile or, by the swerving of the car, he was thrown 
out of the same, and, as the result thereof, he died on the 28th of September, 1921.” 

The foregoing facts are found and confirmed by the court. 
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Counsel for the plaintiff requests the court to affirm the following conclusions of 
aw: 

_“(1). Under the terms of the policy of\ insurance and the rider thereon for 
additional insurance, whether the insured was thrown from the said car or leaped 
therefrom in fright in his sudden peril, the proximate cause of the’ insured’s death 
was due to the automobile getting beyond the control of the driver. 

_, “(2) The decedent, Thomas A. Wright, came to his death by reason of bodily 
injuries sustained through external, violent, and accidental means while riding in a 
private automobile. 

_ (3), That under the terms of the said policy of insurance, the plaintiff, Helen A. 
Wright, is entitled to the sum of $7,500, with interest from October 27, 1921. 

©) That, under the terms of the rider for additional insurance under said 
policy, the plaintiff, Helen A. Wright, is entitled to an additional sum of $7,500, 
with interest from October 27, 1921. 

_. “(S) The plaintiff, Helen A. Wright, under the terms of said policy and the 
rider thereon, is entitled to a judgment in the sum of $15,000, with interest from 
October 27, 1921, to wit, to a judgment. for the sum of - 

The above conclusions of law are affirmed by the court. 

Counsel for the defendant requests the court to find the following facts: 

“(1) No accident occurred while the insured, Thomas A. Wright, was riding in 
the automobile. : 

“(2) The driver of the automobile never lost control of the car.” 

The court refuses so to find. 

‘ — for the defendant requests the court to affirm the following conclusions 
of law: 

“(1) The plaintiff is not entitled to recover for double indemnity. 

* — plaintiff is entitled to judgment for $7,500, with interest from October 

The court refuses to affirm the above conclusions of law. 

The law in this case is well stated by Buffington, Circuit Court Judge, in the 
opinion reversing the court below (Wright v. A=tna Life Insurance Co., 10 F. [2d] 
281), where, on page 282, he said: 

“(1) Taking, then, the removal most favorable to the company, namely, a leap 
by the insured from the car to save himself we have the question whether such a case 
is covered by this policy. The facts are undisputed, and it is therefore the duty of 
the court to construe the policy and decide whether it applies. Assuming, then, that 
the car got beyond control on this steep road, that the deceased was then sitting in 
it. and before control was regained leaped from the car to save himself as the jury 
found he did, is such a situation covered by the policy? 

“(2) Addressing ourselves to the court’s duty to construe the policy, we note 
that this is not a case of double indemnity on a single premium, but one of double 
or additional premium for an additional original indemnity ; for the indemnity in this 
case is, as the policy recites, for ‘an additional original principal sum of $5,000,’ and 
for this particular indemnity an additional premium was paid. We therefore do not 
have a case of double indemnity, where the insured seeks to cover an exceptional 
situation not covered by its general terms, and where, referring to canons of policy 
construction, ‘the court,’ as said in Depue v. Travelers’ Ins. Co. (C. C.) 166 F. 183, 
‘recognized that the situation had changed.’ On the contrary, we have the usual situa- 
tion of an original undertaking involving an individual indemnity based on an in- 
dividual premitm, and therefore governed by the construction canon that, when the 
words of a policy are, without violence, susceptible of two interpretations, that 
which will sustain the indemnity it was the object of the assured to obtain should be 
preferred. Insurance Co. v. Boon, 95 U. S. 128, 24 L. Ed. 395. 

“Now, what was the object of the insured when he contracted for indemnity? 
There can be no doubt it was for his protection while riding in an automobile— 
protection against what? The answer is manifest: Against the dangers to which 
one riding in an automobile is subjected. Collision, overturning of machine, the 
machine leaving the road, etc., are naturally anticipated; but in the same category, and 
one of the grave dangers, especially in such a hilly and mountainous region as Penn- 
sylvania, where, as appears by indorsement, this policy became effective, is loss of 
car control. But in loss of control on steep grades one of the most common happen- 
ings is the fright, and indeed hysteria, of a helpless passenger, which coupled with 
the instinct of self-preservation, leads to his or her jumping from the car. 
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“Having, then, in view, as these contracting parties had, the dangers incident 
to riding in an automobile, and among them loss of car control on steep grades, is it 
possible to believe they shut out from consideration, and therefore from their con- 
tract as a common incident and consequence of that danger, the panic, hysteria, and 
self-preservation instinct naturally and reasonably to be expected in such a situation? 
Were these factors, common to the conduct of those suddenly confronted by danger, 
ignored, and their usual dangerous consequences not insured against? Was it con- 
templated that at such time the helpless passenger would and should sit supine, and 
run the risk of the machine colliding with other machines, with its being overturned, 
or with its leaving the road, in its uncontrolled descent? Was it contemplated the 
passenger, confronted by danger, panic-stricken by fear, must do nothing in order to 
have the benefit of his indemnity, when by leaping he might not only save his own 
life, but the company as well from loss? For, indeed, to ignore, to fail to provide 
for, to rigidly constrain the car rider to supine inaction under such circumstances, 
and to say his policy so intended, is to fly in the face of common experience. 

“Recognizing the usual incidents in collisions and accidents, the law has brought 
into its legal nomenclature the phrase ‘in extremis,’ and held that, where danger is faced 
in an accident, unwise action shall not prejudice a man, a vehicle, or a vessel. If one 
were insured while ‘riding in a motorboat,’ and circumstances arose where the steering 
gear ceased to control and the vessel was headed for a dam, rapid, or other vessel, 
and a frightened passenger jumped out to save himself, and thereafter succumbed 
and was drowned, while not riding in the motorboat, a reasonable man might con- 
tend that under such circumstances the passenger was covered by such policy, although 
actual death came from drowning. In the present case the real accident was not when 
Wright’s head struck the road, but when car control was lost. Such lost car control 
was the critical accident time, and the dominating factor which subjected the riding 
passenger to present peril and latter death. 

“That constraining, existing accident might result in different, and to be expected, 
consequences ; but in any event the accident of lost car control was the proximate cause 
of the rider’s death, whether the swerving of the car threw him out physically, or the 
nervous strain caused him to leap in fright, hysteria, or in answer to the instinct of 
self-preservation. What followed was an injury more or less commonly incident to 
such lost car control. We cannot bring ourselves to the belief that the parties to this 
policy meant that this usual result of loss of car control was not to be covered by 
this policy, for, if it was, no one would care to pay a premium for automobile protec- 
tion. To us it is more reasonable to believe that, assuming the insured desired pro- 
tection ‘while riding in’ a car, and a fair-minded insurance company meant to sell and 
give him such protection, that the common contracting purpose of the two would be 
that the insured was to be protected from the time he started riding at a journey’s 
beginning, and continued until he ceased riding at its end, and that the words ‘while 
riding in’ the car referred to the intervening riding time, and if, during such time, 
injury was suffered from an accident which might reasonably be expected to happen 
to one so ‘riding in’ a car, that the words ‘while riding in’ were meant to cover and 
did cover a situation such as we now have. 

“Automobile risks, automobile dangers, automobile occupants’ conduct, were not 
new subjects of insurance study when this policy was executed. Indeed, an insurance 
company’s knowledge of the subject, its wide experience with accidents and human 
conduct at such times, its commercial instincts and its desire to get business, would 
assure it that, if it wrote into its policy or said to an inquiring customer, ‘This policy 
does not cover the case of leaping from a car when car control is lost,’.no one would 
pay an extra premium for an indemnity that so failed to indemnify. If this company 
did not intend that one who jumped from a machine was not to be protected, it could 
have made that unambiguous in a few words. It considered the matter of exceptions, 
for it inserted four. If by its omission to do so it has couched the policy in such 
terms that reasonable men could reasonably contend, it applied to and covered a situa- 
tion such as is now before us, we are justified under the settled rule of construction in 
resolving that ambiguity against the company and giving the policy such construction. 
To do otherwise would be to deprive one riding in a car of protection from one of the 
grave dangers incident thereto. 

“So holding, we regard the case as one requiring the court itself to construe and 
apply the policy, and in the light of such construction to hold that, if the case is one 
where control of a car was lost, and that while lost an occupant suffered injury, the 
indemnity applied, whether he was thrown from the car by physical force, or, exer- 
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cising ordinary care and prudence, he leaped from the car under mental force impelled 
by fright or the instinct of self-preservation. We therefore reverse the case, and 
remand it to the court below for further proceedings, in accord with this opinion. 

“The conclusion we have reached is in accord in principle with the authorities, 
for in citing the case of Lund v. Tyngsboro, 11 Cush. (Mass.) 563, 59 Am. Dec. 159, 
as supporting its opinion, the Supreme Court of the United States, in Insurance Co. v. 
Boon, supra, said: ‘In Lund v. Tyngsboro, * * * where it appeared that a trav- 
eler had been injured by leaping from his carriage, exercising ordinary care and pru- 
dence, in consequence of a near approach to a defect in a highway, the town was held 
liable, though the carriage did not come to the defect. The defect was regarded as the 
actual, the dominating cause. And in this court similar doctrine has been asserted.’ ” 

The above opinion by Judge Buffington covers the questions involved in this case 
so fully, clearly and convincingly that nothing further need be said by way of dis- 
cussion. 

And now, January 27, 1927, the court finds in favor of the plaintiff, Helen A. 
Wright, and against the defendant, the Attna Life Insurance Company, in the sum of 
$15,000, with interest from the 27th day of October, 1921, to wit, $19,725. 

Notice of this decision shall be given to the parties, or their attorneys, and, if no 
exceptions are filed thereto in the clerk’s office at Scranton, within 30 days after ser- 
vice of such notice, judgment shall be entered thereon. 


CONTINENTAL LIFE INS. CO. v. WILSON. (No. 17256.) 
(Court of Appeals of Georgia, Division No. 2. March 3, 1927.) 
137 Southeastern Reporter 403. 

1. INSURANCE—POLICY COVERING INJURIES BY WRECKING OF 
VEHICLES OR BY BEING ACCIDENTALLY THROWN THEREFROM 
INCLUDED HORSE-DRAWN VEHICLE, WITHOUT REFERENCE TO 
ITS BEING WRECKED. 

Under policy insuring against bodily injuries through external and accidental 
means by wrecking of automobile or horse-drawn vehicle, further provision, “or by 
being accidentally thrown from within such automobile or vehicle,” includes any horse- 
drawn vehicle, without reference to its being wrecked or disabled. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


2. INSURANCE—DEATH OF INSURED, ACCIDENTALLY THROWN 
FROM LOG CART AND STRUCK BY LOG, HELD COVERED BY 
POLICY COVERING INJURIES WHEN ACCIDENTALLY THROWN 
FROM VEHICLE. 

Policy covering injuries by being accidentally thrown from automobile or vehicle 
covers accidents which might reasonably be expected to happen, and covered injuries 
resulting m death of insured, sustained from being accidentally thrown from log 
cart striking stump in road and dislodging log which fell on insured. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


3. INSURANCE—INSURED “ON” LOG CART IS “WITHIN” VEHICLE 
UNDER POLICY INSURING AGAINST ACCIDENTS BY BEING 
THROWN FROM WITHIN VEHICLE. 

Under policy insuring against accidents by being accidentally thrown from within 
vehicle, where insured is “on” log cart loaded with logs, he is “within” the vehicle. 
(For other cases, see Insurance, Dec. Dig. § 452.) 


4. INSURANCE—ALLEGATION OF DEMAND AND FAILURE TO PAY 
LOSS WITHIN 60 DAYS HELD INSUFFICIENT AS AFFECTING 
eae TO ATTORNEY’S FEES AND PENALTY (CIV. CODE 1910, 
Where only allegation in petition as to demand on insurance company for pay- 

ment of loss was contained in allegation of filing proof of loss, filed prior to date 

on which insurer acknowledged receipt of proofs and denied liability, which was 

36 days before filing of suit, petition did not allege failure of insurer to pay loss 

within 60 days after demand, so as to entitle insured to recovery of attorney fees 

and penalty, under Civ. Code 1910, § 2549. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 
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5. INSURANCE—INSURER, REFUSING TO PAY LOSS, WAIVES 
RIGHT TO RELY ON POLICY PROHIBITING SUIT WITHIN 60 DAYS 
AFTER PROOF OF LOSS. 

Where insurer denies liability and refuses to pay loss, it waives right to rely on 
provision in policy that suit thereon shall not be instituted prior to 60 days after 
proof of loss has been made, and hence suit, though not appearing to be filed after 
60 days after filing of proof of loss, was not prematurely brought. 


(For other cases, see Insurance, Dec. Dig. 623[4].) 


Error from Superior Court, Bibb County; Malcolm D. Jones, Judge. 

Action by P. H. Wilson, administrator, against the Continental Life Insurance 
Company. Judgment for plaintiff, and detendant brings error. Affirmed in part, 
and reversed in part. 

Robt. W. Barnes, of Miami, Fla., for plaintiff in error. 

Evans & Evans, of Sandersville, and Hall, Grice & Bloch, of Macon, for 
defendant in error. 


Syllabus Opinion by the Court. 


STEPHENS, J. [1] 1. In an insurance policy which insures against bodily injuries 
effected solely through external, violent, and accidental means, and sustained by the 
insured in the following manner: “By the wrecking or disablement of any private 
automobile, motor-driven car, or horse-drawn vehicle, in which the insured is riding, 
or driving, or by accidentally thrown from within such automobile, car, or vehicle”— 
the expression “such vehicle,” in the clause, “by being accidentally thrown from within 
such * * * vehicle,” includes any “horse-drawn vehicle,” without reference to its 
being a vehicle which has been wrecked or disabled. 


[2] 2. The provision covering injuries sustained “by being accidentally thrown 
from within such automobile, car, or vehicle” covers any accident which might rea- 
sonably be expected to happen to the insured upon being accidentally thrown from an 
automobile, car, or vehicle, and therefore covers an injury, resulting in the death of 
the insured, which he sustained by being accidentally thrown from a log cart in which 
he was riding, which struck a stump in the road throwing him out and dislodging 
a log, which fell upon him. See, in this connection, Wright v. AZtna Life Ins. Co. 
() CAC) 30 Fed) "Sa. 

[3] 3. Where the insured is “on” a log cart which is loaded with logs, he is 
“within” the vehicle, in the sense of the terms of the policy, reasonably construed. 

[4] 4. In a suit upon an insurance policy, where the only allegation as to a 
demand upon the insurance company for payment of the loss was contained in the 
allegation as to the filing of the proof of loss, which was filed prior to December 7, 
1925, on which date the insurance company acknowledged receipt of proof of loss 
and denied liability and refused paymert of loss, and, where the suit was filed on 
January 12, 1926, the petition did not allege a failure of the insurance company to pay 
the loss within 60 days after demand. 


5. Applying the above-stated rulings, the petition, which was a suit against the 
insurer by the administrator of the insured to recover for a loss alleged to have been 
covered by the policy of insurance, set out no right to recover attorney’s fees and the 
penalty provided for in section 2549 of the Civil Code 1910, but otherwise set out a 
cause of action in the plaintiff, as administrator, for the face value of the policy, 
payable upon the death of the insured. 

[5] 6. Where the insurer denies liability under the policy and refuses to pay the 
loss sustained, it thereby waives its right to rely upon the provision in the policy that 
suit thereon shall not be instituted prior to the expiration of 60 days after the proof 
of loss has been made as required by the terms of the policy. Scott v. Life & Casualty 
Ins. Co., 34 Ga. App. 479, 129 S. E. 903; Continental Ins. Co. v. Wickham, 110 Ga. 
129(2), 35 S. E. 287. 

7. The suit, although it does not appear that it was filed after 60 days after the 
filing of the proof of loss, was not prematurely brought. 

8. The judgment overruling the demurrers, general and special, except to the alle- 
gations seeking recovery of a penalty and attorney’s fees, is affirmed; but the judg- 
ment overruling the demurrer to the allegations seeking recovery of a penalty and 
attorney’s fees is reversed. 

Judgment affirmed in part, and reversed in part. 

Jenkins, P. J., and Bell, J., concur. 
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PETERS v.. ORDER OF UNITED COMMERCIAL TRAVELERS OF 
AMERICA. (No. 38030.) 
(Supreme Court of Iowa. March [5, 1927.) 
212 Northwestern Reporter 576. 

1, INSURANCE—STATUTE THAT LIMITATION UPON TIME _ FOR 

PROOF OF LOSS IN INSURANCE POLICY IS INVALID APPLIES 

§ A734) TO COMPANIES MENTIONED IN CHAPTER (CODE 1924, 

Code 1924, § 8774, providing that no stipulation in insurance policy limiting to 
less than one year the time for giving proot of occurrence of contingency insured 
‘ _ — be valid, applies only to companies and associations mentioned in Code 

LS f 

(For other cases, see Insurance, Dec. Dig. § 622[2].) 


2. INSURANCE—FRATERNAL BENEFICIARY ASSOCIATIONS HELD EX- 
EMPTED FROM OTHER STATUTES BY CHAPTER SPECIFICALLY 
APPLICABLE TO THEM (CODE 1924, §§ 8777, 8791). 

A fraternal beneficiary association, as defined by Code 1924, § 8777, organized 
for sole benefit of its members and their beneficiaries and having a lodge system, is, 
by section 8791, exempted from provisions of the statutes relating to life insurance 
companies, including sections 8728-8776, except as otherwise provided. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


3. INSURANCE—CONTRACT LIMITATION OF TIME FOR PROOFS OF 
LOSS UNDER ACCIDENT INSURANCE POLICY IS VALID, IN AB- 
SENCE OF STATUTE. 

In the absence of statute, no question of reasonableness being involved, a limi- 
tation in an accident policy of time for giving proofs of accident held valid. 
(For other cases, see Insurance, Dec. Dig. § 539[1].) 


4. INSURANCE—FOREIGN FRATERNAL BENEFICIARY ASSOCIATIONS 
ARE WITHIN STATUTE PRESCRIBING CONDITIONS FOR DOING 
BUSINESS IN STATE (CODE 1924, §§ 8797, 8811). 

Foreign as well as domestic fraternal associations are within terms of Code 1924, 

§$§ 8777-8893, relating to fraternal beneficiary societies, orders, or associations, in view 

of provisions of sections 8797, 8811, prescribing conditions under which they may be 

permitted to do business in the state. 
(For other cases, see Insurance, Dec. Dig. § 690.) 


5. INSURANCE—ACTION ON ACCIDENT CERTIFICATE OF FRATERNAL 
ASSOCIATION, COMMENCED AFTER EXPIRATION OF TIME LIM- 
ITED BY POLICY, HELD BARRED. 

Where accident certificate of fraternal beneficiary association provided that no 
action should be brought thereon later than 6 months from disallowance of claim by 
the executive committee, a suit commenced more than 4 years after the disallowance 
was barred. ; 

(For other cases, see Insurance, Dec. Dig. § 812.) 


Appeal from District Court, Webster County; Sherwood A. Clock, Judge. 

Plaintiff appeals: from a judgment on a directed verdict in an action to recover 
disability benefits under an accident certificate. Affirmed. 

Frank Maher and Hanson & Schaupp, all of Ft. Dodge, for appellant. 

Kelleher & Mitchell and Price & Burnquist, all of Ft. Dodge, for appellee. 

Mor.inG, J. We confine our attention to the defense that by contract limitation 
the action is barred. The certificate sued on declares that no suit or proceeding “at 
law or in equity shall be brought to recover any benefits under this article after six 
months from the date claim for said benefits is disallowed by the supreme executive 
committee.” The accident alleged to have resulted in disability for which the benefits 
are claimed occurred on July 22, 1919. Notice was given to defendant August 9, 
1919, and the formal claim was received by it August 19, 1919. It appears that or® 
September 8, 1919, the supreme executive committee took action upon the claim and 
on September 11, 1919, the defendant wrote the insured a letter denying liability. 
The abstract and amendment are not as specific in setting out the evidence as they 
might be, but that the claim for benefits was disallowed in September, 1919, and the 
insured received due notice thereof is not disputed. The insured lingered until No- 
vember, 1923, when he died. This action was commenced shortly thereafter. 
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Both parties make their references to the Code of 1924, the provisions of which, 
including the separation and titles of the chapters, so far as the questions here raised 
are concerned, are not different from those of the Code of 1897 and supplements. 
Following their example our references will be to the Code of 1924. 

Plaintiff takes the position that the defendant is an association, under sections 
8685 and 8686, and that the limitation stipulation of the contract is void, under section 
8774, providing as follows: 

“No stipulation or condition in any policy or contract of insurance or beneficiary 
certificate issued by any company or association mentioned or referred to in this 
chapter, limiting the time to a perjod of less than one year after knowledge by the 
beneficiary within which notice or proofs of death or the occurrence of other contin- 
gency insured against must be given, shall be valid.” 

[1] It will be noted that sections 8685 and 8686 are a part of chapter 400, entitled 
“Assessment Life Insurance.” Section 8774 is, by its terms, limited to companies or 
associations “mentioned or referred to in this chapter,” which is chapter 401. 

[2] The defendant’s articles of incorporation, its constitution, and the uncontra- 
dicted evidence show that the defendant is a fraternal beneficiary association, as de- 
fined by section 8777. The plaintiff's petition alleges it to be “a mutual benefit asso- 
ciation or fraternal order.” By section 8791 it is provided: 

“Such association shall be governed by this chapter, and shall be exempt from the 
provisions of the statutes of this state relating to life insurance companies, except as 
hereinafter provided.” 

The chapter continuing these latter sections is chapter 402, entitled “Fraternal 
Beneficiary Societies, Orders or Associations.” Section 8774, relied upon by plaintiff, 
is found in chapter ‘401, entitled “Provisions Applying to Life Insurance Companies 
and Associations.” By the express provisions of section 8791, therefore fraternal benefi- 
ciary associations are exempt from the provisions of chapter 401, including section 8774. 
It has also been decided by this court that the provisions of chapter 401 are not applic- 
able to fraternal beneficiary societies, and that they are governed by chapter 402. 
Werner v. Fraternal Bankers’ Reserve Society, 172 Iowa, 504, 154 N. W. 773, Ann. 
Cas. 1918A, 1005; Smith v. Lodge, 123 Iowa, 676, 99 N. W. 553; Knapp v. Brother- 
hood, 128 Iowa, 566, 105 N. W. 63. Chapter 402 contains no restrictions upon the right 
of fraternal beneficiary societies to prescribe contract limitations. 

[3-5] In the absence of statute (no question of reasonableness being involved), 
the contract limitation is valid and must be es Farmers’ Co-Operative Cream- 
ery Co. v. Iowa State Ins. Co., 112 Iowa, 608, 84 W. 904. The defendant is a 
foreign association, but plaintiff makes no point ichas of that fact, and foreign 
as well as domestic associations are within the terms of the statute. Sections 8797, 
8811. The action was brought long after the lapse of the time allowed therefor by 
the contract and must be held to be barred. This conclusion renders it unnecessary 
to discuss defendant’s further contention that the disability of the insured was not 
produced by any cause within the scope of the certificate. 

The oy a is affirmed. 

Evans, C. J., and De Graff and Albert, JJ., concur. 


(Supreme Court of Minnesota. Feb. 25, 
212 Northwestern Reporter 508. 
(Syllabus by the Court.) 

1. CONTRACTS—UNILATERAL MISTAKE OF WHICH OTHER PARTY TO 
CONTRACT KNOWINGLY TAKES ADVANTAGE JUSTIFIES RELIEF; 
EVIDENCE THAT INSURANCE ADJUSTER KNOWINGLY TOOK AD- 
VANTAGE OF PLAINTIFF’S MISTAKE HELD TO SUPPORT VER- 
DICT SETTING ASIDE RELEASE OF CLAIM. 

Unilateral mistake by one party to a contract and knowledge of that mistake by 
the other, who takes advantage of it, are equivalent in operation and result to mutual 
mistake and will justify relief as fully. Rule applied to the release of a claim under a 
personal accident insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 93[5].) 
2. JUDGMENT—WHERE FRAUD AND MUTUAL MISTAKE IN EXECU- 


TION OF RELEASE WERE ALLEGED, THAT IT WAS SECURED BY 
MISTAKE OF PLAINTIFF KNOWINGLY TAKEN ADVANTAGE OF 


NADEAU v. MARYLAND CASUALTY ed a 25781.) 
27.) 
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BY DEFENDANT DOES NOT JUSTIFY JUDGMENT FOR DEFENDANT 

NON OBSTANTE 

The complaint alleged fraud and mutual mistake, but not unilateral mistake of 
plaintiff known to and taken advantage of by defendant. The fact alone that the 


cause of action is not technically within the complaint does not justify judgment for 
defendant non obstante. 


(For other cases, see Insurance, Dec. Dig. § 199[2].) 


3. JUDGMENT—JUDGMENT NON OBSTANTE SHOULD NOT BE OR- 
DERED IF DEFICIENCY IN PLEADING OR PROOF CAN PROBABLY 
BE SUPPLIED ON RETRIAL. 

Judgment notwithstanding the verdict should not be ordered where it is probable 
bags v mere deficiency in either pleading or proof can be supplied if another trial 
is had. 

(For other cases, see Judgment, Dec. Dig. § 199[1].) 


Appeal from District Court, Hennepin County; E. A. Montgomery, Judge. 

Action by Norris M. Nadeau against the Maryland Casualty Company. Verdict 
for plaintiff. From an order for judgment based on defendant’s alternative motion, 
plaintiff appeals. Order reversed. 

Edward Cohen and J. J. Truax, both of Minneapolis, for appellant. 

Kingman, Cross, Morley & Cant, and Edwin D. Ford, Jr., all of Minneapolis, for 
respondent. 

StonE, J. Action to recover on a policy of personal accident insurance; it being 
conceded that plaintiff is wholly and possibly permanently disabled. The defense is a 
compromise, resulting in a formal release for consideration. After a verdict for 
plaintiff, defendant’s alternative motion resulted in an order for judgment. Plaintiff 
appeals. 

The injury which caused plaintiff’s disability occurred May 14, 1923. Both he and 
his then employer were subject to the compensation law. He received compensation 
and treatment accordingly from the compensation insurer. For a period he also re- 
ceived the benefits provided for by the policy upon which this suit is brought. In 
September, 1923, plaintiff seemed to be making a good recovery. He had made one 
journey to his former home in Oregon. Returning, he concluded that his cure would 
be expedited if he could go gack to and remain in Oregon for a further time. He 
had already procured an advance on his compensation. Seeking more funds, he ap- 
proached Mr. French, the adjuster for defendant, for an advance on his policy. He 
was told that Mr. French could not make an advance but that he could make a 
settlement. 

At no time has plaintiff had the services of a physician of his own choosing. For 
a time he had undergone treatment at Rochester. In August he had returned to Min- 
neapolis, and from that time on was in charge of Dr. Voyer, who treated him for the 
employer’s insurer. The jury was instructed that Dr. Voyer was not the representa- 
tive of defendant but there is testimony by Mr. French, its adjuster, that Dr. Voyer 
had made examinations for defendant and was one of “our staff.” When settlement. 
was proposed, Mr. French sent plaintiff to Dr. Voyer for examination and report. 
Mr. French told plaintiff, so the latter says, to tell Dr. Voyer that he, French, sent 
plaintiff to him for that purpose. Plaintiff went to Dr. Voyer and reported to French: 
that the Doctor has said “there is nothing wrong with you only bruises, around through 
my back, and in just a little time you will probably be well”; and that he would be 
able to go to work in from two to four months. Plaintiff claims to have told French 

“identically” what the Doctor had said to him. 

Plaintiff did not bring from Dr. Voyer to French any written report of the ex- 
amination. His testimony is that French phoned the Doctor for his statement but,. 
failing to get what he wanted, said “I guess we can’t do anything to-day.” There- 
upon it developed that shortly before plaintiff had been examined by a Dr. Geist, rep- 
resenting the Industrial Commission. He happened to have Dr. Geist’s report with 
him. It certified that an examination of plaintiff, on August 30, 1923, had resulted 
in the following findings : 

“Head—there is partial deafness on the right ear and marked deafness on the left 
ear. * * * The history of the case is that of concussion of the brain and bleeding 
from both ears. Vision is also impaired. Patient at the present time has a chronic 
lumbrosacral disease which will probably give him trouble for a long time to come. 
He is in an extremely nervous condition as a result of his injury, and in my opinion 
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is as yet unable to return to work. In my opinion this case should have, if possible, 
a sedentary occupation in a quiet location.” 

Plaintiff says he gave that report to Mr. French and that the following conver- 
sation ensued: French: “Do you understand this here?” Plaintiff: “No, I don’t 
understand them big words there; that is one thing I don’t understand.” French: 
“Well, I will tell you, you give me this paper, I will give you this money to-day and 
fix this up, and I will get Dr. Voyer’s testimony or report to-morrow, and it will be 
just the same.” Within five minutes, according to plaintiff, the settlement was con- 
summated. Plaintiff claims to have been nervous and that he “didn’t know half” what 
he was doing. For $673.65 he formally released defendant from further liability. He 
got only about $300 more than the benefits then due him. Under this policy plaintiff 
would be entitled, were it not for the release, to $25 per week during total disability. 


[1] 1. In order for plaintiff to prevail it is necessary that the release be set aside. 
That process is equitable and in matters of contract equity prevents one from taking 
knowing and unconscionable advantage of another’s mistake for the purpose of en- 
riching himself at the other’s expense. It is but “obvious justice that mistake by one 
party, and knowledge of the mistake by the other, will justify relief as fully as mutual 
mistake. Williston on Contracts, § 1497. Equity is slow to grant relief from mistake 
of law even when it is mutual, but even with unilateral mistake of law relief may be 
had by the innocent party if his mistake is accompanied by inequitable conduct on the 
part of his adversary, as where the latter knowingly has sought advantage from it for 
his own unconscionable enrichment. “All the cases which deny a remedy for mere mis- 
take of law on one side are careful to add the qualification that there must be no 
improper conduct on the other.” Haviland v. Willets, 141 N. Y. 35, 50, 35 N. E. 958, 
960. These authorities were:considered somewhat in Peterson v. First National Bank 
of Ceylon, 162 Minn. 369, 203 N. W. 53, 42 A. L. R. 1185. We think there is room 
for the application of that principle to the facts of this case. 


Mr. French is a member of the bar, who for some fourteen years has been an 
adjuster for defendant. He is a man of experience and by the jury could have been 
held to know the serious potentialities of any sacroiliac injury. Plaintiff, who seems 
to be alert and capable, is yet without much education. He claims not to ‘have under- 
stood, and says that he told French that he did not understand the “big words” in Dr. 
Geist’s report. Plaintiff’s testimony indicates that it told him nothing that he did 
not know except that he had “a chronic lumbrosacral disease which will probably 
give him trouble for a long time to come.” That statement indicated an injury, as to 
effect of unknown duration, of the sacroiliac joint, one which as often as not results 
in permanent disability. The plain proof on his part is that plaintiff did not know the 
meaning of the scientific characterization of the trouble by Dr. Geist, and was igno- 
rant of its serious portent. He was ignorant both of the specific fact of the injury 
and the equally specific and more serious fact of its dubious prognosis. He did not 
know that he had only an even chance of avoiding permanent disability. 


If the evidence stopped there it would not help plaintiff. But it goes much farther 
in that, plainly, it would support a finding that Mr. French knew precisely the serious 
nature of the Geist diagnosis and that plaintiff was going into the compromise in 
ignorance of the very important fact of the sacroiliac strain and its threat of per- 
manent disability. If plaintiff was to be believed at the points where there is denial 
of his testimony, and the jury did believe him, it cannot be said as a matter of law 
that the evidence is not of that clear and convincing character which is necessary 
to the cancellation of a contract such as a release. Its credibility and not its cogency 
ctherwise was the issue, and that was for the jury. 


[2] 2. The trouble, from plaintiff’s standpoint, is that the precise issue just dis- 
cussed, the affirmative of which, if established, will entitle him to judgment, is not 
within the pleadings as they now stand. Plaintiff sought to recover because of 
fraudulent misrepresentation and mutual mistake of fact. He failed to establish either. 
So we have no occasion to consider the many authorities cited in which relief from a 
release of damages for personal injuries has been sought on the ground of mutual 
mistake. Some of them seem to have overlooked the plain fact that because settlements 
of that kind intentionally dispose of matters involving much doubt they “are gov- 
erned by special considerations” whether the mistake involved is one of law or fact. 
Pom. Eq. Jur. (3d Ed.) § 849. Our last case involving the question probably is 
Richardson v. C., M. & St. P. Ry. Co., 157 Minn. 474, 196 N. W. 643. But plaintiff's 
proof does go to show unilateral mistake and permits also the finding that defendant, 
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——_- Mr. French, may have knowingly taken advantage of that mistake in defiance 
of equity. 

Within the issues made by the pleadings, there was technical ground for judgment 
notwithstanding the verdict. But the evidence is so clearly open to a finding for 
plaintiff on the other closely allied equitable ground for relief, above discussed, that, 
on the merits, the motion for judgment should have been denied. 

[3] 3. This is not a case where we are reviewing as possible error anything not 
so assigned or assignable within the rule of Whitely v. Mississippi Water Power & 
Boom Co., 38 Minn. 523, 38 N. W. 753. Plaintiff does complain of the instruction 
eliminating Dr. Voyer from the case as a representative of defendant. On this appeal 
he cannot assign error as to that ruling and we have not considered it in that aspect 
at all. Dr. Voyer’s assurance to plaintiff, communicated to Mr. French, has been 
considered simply as part of the evidence going to show mistake on the part of 
plaintiff. Plainly, it might have had the effect of putting him into a position of 
assurance where he did not give to the report of Dr. Geist the understanding atten- 
tion which otherwise it might have had. In any aspect of the case, it was clearly 
relevant on the question of plaintiff’s mistake. In that light only it has been con- 
sidered, and we decline to affirm the order for judgment because the evidence so clearly 
supports a theory upon which there can be a recovery by plaintiff. 

fhe rule is that judgment non obstante should not be ordered where there is any 
probability that a deficiency of proof may be made good upon another trial. There 
is much more reason for holding, as we do, that judgment should not be ordered 
where there is no deficiency in the proof but only a failure of the pleadings to come 
up to it. Defects of pleading are less serious and more readily removable than those 
of proof. Cruikshank v. St. Paul Fire & Marine Ins. Co., 75 Minn. 266, 77 N. W. 
958; Fohl v. Chicago & Northwestern Ry. Co., 84 Minn. 314, 87 N. W. 919; Wessel 
v. Gigrich, 106 Minn. 467, 119 N. W. 242; Larson v. Great Northern Ry. Co., 116 
Minn. 337, 133 N. W. 867; section 5082, Dunnell. This is a mere case of variance. 
The complaint alleges two grounds of relief. The proof supports neither but is suffi- 
cient to establish a third and variant but related ground. The only difficulty is that 
the latter was not submitted to the jury. Judgment should not have been ordered for 
defendant, and the order appealed from must be and is reversed. 

So ordered. 


CONTINENTAL CASUALTY CO. v. GILMER. (No. 26358.) 
(Supreme Court of Mississippi, Division A. March 21, 1927.) 
111 Southern Reporter 741. 

(Syllabus by the Court.) 

INSURANCE—MERE SHOWING OF SERVICE OF SUMMONS ON STATE 
INSURANCE COMMISSIONER HELD INSUFFICIENT TO AUTHOR- 
IZE DEFAULT JUDGMENT AGAINST FOREIGN INSURANCE COM- 
PANY (HEMINGWAY’S CODE, § 5069, par. 3). 

Mere showing of service of summons on state insurance commissioner, with 
no other process issued or served or no certified copy of any instrument executed 
by foreign insurance company and required to be filed with state insurance com- 
missioner under Code 1906, § 2606, par. 3 (Hemingway’s Code, § 5069, par. 3), held 
insufficient to authorize default judgment against such foreign insurance company. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


Appeal from Circuit Court, Leake County, Paul Dees, Special Judge. 

Suit by Mrs. Rosella Gilmer against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Watkins, Watkins & aed of Jackson, for a Ta 

H. L. Bayless, Jr., and C. E. Johnson both of Union, for appellee. 

Cook, J. The appellee, Mrs. Rosella Gilmer, instituted this suit against the 
appellant in the circuit court of Leake county, and from a judgment by default in 
her favor, this appeal was prosecuted. 

The declaration alleged that the appellee was a resident of Leake county, Miss. 
and that the appellant was a corporation chartered under the laws of the state of 
Indiana, having its general offices in Chicago, Ill.; that on the 28th day of October, 
1924, the appellant company issued and delivered to her husband, Billie B. Gilmer, 
a policy of insurance providing indemnity for loss of life, and ‘other injuries and 
losses that he might suffer, in which policy contract the appellee was beneficiary ; 
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that by the terms of said policy contract the appellant company agreed to indemnify 
the beneficiary against certain accidents, among others, such as might result in his 
death, to the extent of the sum of $500; that on or about the 5th day of June, 1925, 
her husband received a violent blow on the head, which resulted in his death on the 
following day; that the policy was then in full force and effect, all premiums having 
been paid; that after the death of the assured she made due and proper proofs 
thereof, as provided by the terms of the policy, and that the defendant company had 
failed and refused to pay the sum due under the terms of the policy. A copy of 
the policy, which recited that it was countersigned and issued at the office of the 
company at Jackson, Miss., by J. E. Austin, general agent, was made an exhibit to 
the declaration, but there was no averment in the declaration that the appellant 
company had ever been licensed to do business in the state of Mississippi, or that 
it had received any permit or authority from the state insurance commissioner in 
respect thereto, or that it was engaged in business in the state of Mississippi; and 
there was no averment that the appellant had an agent in the state of Mississippi 
upon whom service of process could be had, or that it had appointed the insurance 
commissioner of the state of Mississippi its agent for the purpose of receiving process. 

On the 6th day of October, 1926, process was teamed by the clerk of the circuit 
court of Leake county, addressed to the sheriff of Hinds county, Miss., commanding 
that he summon T. M. Henry, attorney for the Continental Casualty Company, per- 
sonally to appear before the circuit court of Leake county, Miss., on the second 
Monday of November, 1926, to answer the suit. On this summons the sheriff of 
Hinds county made the following return: 

“T have this day executed the within writ personally on the within named defend- 
ant Continental Casualty Company, by delivering a true copy of said writ to T. M. 
Henry, insurance commissioner for the state of Mississippi and attorney for process 
for the said nonresident defendant, this the 8th day of Oct. 1926. 

“W. S. Wells, Sheriff, 
“py ‘W._A.. Sandel, ‘D; ‘S:” 

This was the only process issued or served, and no certified copy of any instru- 
ment executed by the appellant and required to be filed with the state insurance 
commissioner by the third paragraph of section 2606, Code of 1906, section 5059, 
Hemingway’s Code, was filed or made any part of this record. On the 15th day 
of November, 1926, a judgment by default was rendered against the appellant in 
which it was recited that— 

“This cause came on for hearing on motion of the plaintiff for judgment by 
default and the court having heard said motion and it appearing unto the court 
that the defendant, Continental Casualty Company, had been duly and legally sum- 
moned by a service personally upon T. M. Henry, insurance commissioner for the 
state of Mississippi, for full 30 days and more before the lst day of this November, 
1926, term and that said T. M. Henry was the duly appointed and constituted attorney 
in fact of the defendant, an insurance company, made so in conformity with section 
2606 of the Code of Mississippi 1906, the said attorney in fact having had delivered 
to him personally a true copy of the writ of summons in this cause.” 

Thereafter this appeal was prosecuted, and the appellant contends that the court 
below was without jurisdiction to render this default judgment for the reason that 
the record nowhere discloses that T. M. Henry, insurance commissioner for the state 
of Mississippi, had been appointed agent and attorney for the appellant for the 
reception of process. 

Section 2606, Code of 1906, section 5069, Hemingway’s Code, which provides for 
the admission of foreign insurance companies to do business in this state, in its third 
paragraph provides as follows: 

“Third. It shall by a duly executed instrument filed in his office, constitute and 
appoint the commissioner of insurance, and his successor, its true and lawful attor- 
ney, upon whom all process in any action or legal proceeding against it may be 
served, and therein shall agree that any process against it which may be served upon 
its said attorney shall be of the same force and validity as if served on the company, 
and the authority thereof shall continue in force irrevocable so long as any liability 
of the company remains outstanding in this state. The service of such process shall 
be made by leaving a copy of the same in the hands or office of the said commissioner. 
Copies of such instrument certified by the said commissioner shall be deemed sufficient 
evidence thereof, and service upon such attorney shall be deemed sufficient service 
upon the principal.” 
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We think the position of the appellant that the record does not show a sufficient 
service of process for the appellant to authorize a default judgment against it is 
sustained in all respects by the case of Globe Rutgers Fire Insurance Co. v. Sayle, 
107 Miss. 169, 65 So. 125. In that case process was served on the insurance com- 
missioner, who indorsed upon the original process the following language: 

“Served on me as attorney in fact for within named company, and copy of sum- 
ae by me to home office of said company. This July 26, 1912, T. M. Henry, 
ns. Com’r.” 

And upon that service of process a default judgment was rendered, and in re- 
versing the case, the court used the following language: 

“It is the position of appellee that the acknowledgement of service indorsed on 
the summons by the commissioner of insurance is sufficient proof that the defendant 
had complied with the law by appointing the commissioner its attorney in fact accord- 
ing to the provisions of section 2606 of the Code of 1906, and that the acceptance 
or acknowledgement of service by the commissioner authorized the court to take 
judicial notice that the commissioner had been, appointed attorney in fact of this 
corporation. The last clause of section 2606 provides how the appointment of the 
commissioner may be, and we think must be, proven. 

“In the absence of a certified copy of the instrument constituting and appointing 
the commissioner of insurance its ‘true and lawful attorney,’ there is no way by which 
the court could judicially know that the commissioner was authorized to acknowledge 
service. The declaration does not allege that the defendant had executed the statutory 
power of attorney, and there was no legal evidence before the court that such, in fact, 
was the case. 

“To sustain a judgment by default it must affirmatively appear that the defend- 
ant was served with process. 

“Tt is contended that this appears in the recitals of the judgment itself to the 
effect that the court found that the defendant had been served with a summons in the 
manner and for the time required by law. The recital in the judgment would prob- 
ably be sufficient to uphold the judgment if the record were otherwise silent on the 
service of summons, but in this case the record discloses just how the service was 
had, and, this form of service being insufficient to warrant a judgment by default, 
it thus affirmatively appears that the court had ‘an erroneous conception of the law.” 
Watkins Machine Co. v. Cincinnati Rubber Co., 96 Miss. 611, 52 So. 629. Before 
a default judgment may be rendered the record must show the service of process: 
on defendant, or upon its attorney in fact. There is no service on the defendant 
appearing in the record, and there is nothing in the record to establish that defendant 
had executed the power of attorney prescribed by the statute.” 

The rule announced in the Sayle Case, supra, was approved and reaffirmed in 
the case of National Surety Co. v. Board of Supervisors, 120 Miss. 706, 83 So. 8. 

The judgment of the court below will therefore be reversed, and the cause 
remanded. ° 

Reversed and remanded. 


BEST v. NORTH AMERICAN ACCIDENT INS. CO. 
(Supreme Court, Trial Term, Albany County. March 5, 1927.) 
220 New York Supplement 289. 

1. INSURANCE—PROVISION OF ACCIDENT POLICY MUST BE CON- 

STRUED STRICTLY AGAINST INSURER. 

As provision of accident insurance policy was made by insurer, it must be con- 
strued strictly against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—STREET RAILWAY SWITCH TENDER, KILLED WHILE 
TENDING SWITCH ON CITY STREET, HELD NOT KILLED ON 
“RAILROAD RIGHT OF WAY,” WITHIN ACCIDENT POLICY-.: 

Street railway switch tender, knocked down and killed by motor truck while 
tending switch. on city stree, held not killed on a railroad right of way, within pro- 
vision of accident insurance policy excluding injuries sustained on “railroad right 
of war except on established crossing ; exception being applicable to private right of 
way only. 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Right of Way.] 


(For other cases, see Insurance, Dec. Dig. § 451[2].) 
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3. INSURANCE—STREET RAILWAY SWITCH TENDER, KILLED BY 
AUTOMOBILE, HELD NOT KILLED WHILE WORKING ON PUBLIC 
HIGHWAY, WITHIN EXCEPTION OF ACCIDENT POLICY. 

Provision of accident insurance policy covering injuries sustained by being struck 
by moving vehicle, excluding injuries sustained while working on a public highway, 
held applicable to employees of street or highway department only, and does not 
preclude recovery for death of street railway switch tender, killed by motor vehicle 
while tending switch on city street. 

(For other cases, see Insurance, Dec. Dig. § 451[1].) 


4. INSURANCE—STREET RAILWAY SWITCH TENDER, KILLED WHILE 
TENDING SWITCH ON CITY STREET, HELD NOT KILLED ON 
RAILROAD RIGHT OF WAY, WITHIN ACCIDENT POLICY. 

Street railway switch tender, killed by automobile while tending switch on city 
street, held not killed while working on a railway right of way, within accident 
insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 451[2].) 

5. INSURANCE—STREET RAILWAY SWITCH TENDER HELD NOT A 
“WATCHMAN,” WITHIN ACCIDENT POLICY, EXCLUDING WATCH- 
MEN FROM PROVISIONS OF POLICY. 

Street railway switch tender held not a watchman, within accident insurance 
policy excluding watchmen, policemen, or firemen while on duty from provisions of 
policy; “watchman” meaning one who is employed in protecting against depredations 
or injuries by the elemeents. 

[Ed. Note—For other definitions, see Words and Phrases, First and Second 
Series, Watchman.] 

(For other cases, see Insurance, Dec. Dig. § 453.) 


6. INSURANCE—ACCIDENT POLICY PROVISION MAKING POLICY 
VOID, UNLESS INSURED IS PHYSICALLY SOUND WHEN POLICY 
ISSUED, HELD NOT TO PRECLUDE RECOVERY BECAUSE IN- 
SURED HAD ONLY ONE ARM. . 

Provision of accident insurance policy, making policy void unless insured is in 
sound condition physically when ney is issued, held not to preclude recovery. for 
accidental death of insured street railway switch tender, run over by motor truck, 
because insured had only one arm when policy was issued, where accident was in 
no way caused by such condition, and insured, through its agent, who solicited 
policy, had full knowledge thereof. 


(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Action by Charles H. Best, as administrator of the goods, chattels, and credits 
of Henry N. Best, deceased, against the North American Accident Insurance Com- 
pany. Judgment for plaintiff. ee. 

H. J. Crawford, of Albany, for plaintiff. 

Carter & Conboy, of Cohoes, for defendant. 

Nicuots, J. The defendant on July 27, 1925, for a good consideration, issued 
a policy of insurance to Henry N. Best, plaintiff’s intestate. The insured, Henry N. 
Best, was then a man 65 years of age, and had but one arm, having lost an arm 
many years prior to the date of issuance of said policy. For a period of 7 years 
prior to the issuance of the policy, insured was in the employ of the United Traction 
Company, domestic street railway company, as a switch tender at State and Pearl 
streets in the city of Albany, N. Y. These switches where insured was employed 
were located 28% feet westerly on the west curb of North Pearl street, on State 
stree, and from 5 feet to 1914 feet west of the westerly line of the west crosswalk on 
North Pearl street, across State street. In winter, insured was also required to 
keep the switches clear of snow and ice. 

On March 28, 1926, while said policy of insurance was in force and effect, the 
insured was standing at the switch on State street, from 5 feet to 1914 feet west 
of the westerly line of the westerly crosswalk on North Pearl street, across State 
street, standing between the double tracks of said traction company, and while in 
the act of turning or cleaning one of the switches was struck and knocked down 
by an automobile truck proceeding south on North Pearl street, and which truck 
was turned suddenly to the west into State street, and insured died the next day as 
the result of the injuries sustained, without regaining consciousness; his death being 
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caused solely from being struck by said automobile truck. At the time of the 
accident, Best was in good physical condition, and sound in body and limbs, and had 
no deformities or defects, except the one arm, which had been removed at the elbow, 
and upon which he used a wooden arm with a hook attached. 

For many years said traction company has owned and operated a double-track 
electric line extending over State street at the point where this accident occurred. 
The traction company did not own the land on which the tracks were laid, but owned 
: Saeent duly granted by the city of Albany, which franchise reads in part as 
ollows : 

“Sec. 7. The cars of said company shall have a right of way on these tracks 
as against any person, carriage or any incumbrance placed or being placed thereon 
with a view to obstruct said tracks or delay said cars where there shall be an oppor- 
tunity to turn off, under a penalty of five dollars for each offense.” 


By the terms of said franchise and the Railroad Law of this state, said traction 
company is compelled to maintain and keep in repair the pavement between its 
tracks and for a space of 2 feet on either side thereof. Automobiles and vehicles 
have at all times been accustomed to drive over, upon, and along that portion of 
said pavement where the tracks are located. 

[1, 2] Said policy of insurance contained the following clause: 

“Part III. (a) By being struck, knocked down or run over while walking or 
standing on a public highway by a moving vehicle propelled by steam, cable, electricity, 
naptha, gasoline, horse, compressed or liquid power (excluding injuries sustained 
while on a railroad right of way, except an established crossing, or sustained while 
working on a public highway or railroad right of way).” 

One of the defenses set up in defendant’s answer is that the insured was killed 
while on a railroad right of way, and not at the established crossing. As this pro- 
vision in the policy was made by the defendant, it must be construed strictly against 
the defendant; and it does not seem to this court that the railroad right of way 
mentioned in said clause of the policy means the right of way on a public street or 
highway, especially where as it is limited (as in the present case) “except an estab- 
lished crossing.” The public had the right to cross this right of way at any point, 
and the policy does not state a street crossing. It therefore means a right of way 
over private property, either of the railroad or others, and the exception relates to: 
points where the same is crossed by either by public or private crossings. Otherwise, 
if it means a railroad right of way on a public street or highway, where every part 
7% public crossing, said exception would be nonsensical, excepting the entire right 
of way. 

{3] The defendant also sets up a defense that the insured was killed while work- 
ing on a public highway. This is not the meaning of the exception contained in 
the policy, which means an employee of the street or highway department, and does 
not mean a person who, in the exercise of his ordinary employment, might have 
occasion to pass on or over the streets or highways. 


[4] The defendant also sets up as a defense that the insured came to his death 
while working on a railroad right of way, from the statement contained in part III (a) 
above quoted. As this railroad right of way is set forth in the same clause as the 
right of way above referred to, it must have the same meaning, and refer to a right 
of way on private property. 

[5] The defendant also sets up a defense based on section 2 of the general pro- 
visions of said policy, which read as follows: 

“(2) The insurance under this policy does not cover a watchman, policeman, or 
a volunteer or paid fireman while on duty.” 

The defendant claims that the deceased was a watchman under his employment 
as a switch tender, and was therefore precluded from recovering under said policy. 
If such construction was to obtain, it would apply to any employee of any corpora- 
tion or person whose duties at all times, of course, are to protect his employer’s 
property. The whole context of the clause plainly shows that the word “watchman” 
— one who is employed in protecting against depredations or injuries by the 
elements. 

[6] The defendant sets up a further defense under the fifth subdivision of the 
general provisions of the policy, which read as follows: 

“(5) This policy shall not cover injuries, fatal or nonfatal, suffered without the 
territorial limits of continental Uited States of America or the Dominion of Canada. 
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The insurance hereunder shall not be valid unless the insured is in sound condition 
physically and mentally when this policy is issued.” 

This defense being that the insured was not at the time of said accident in 
sound condition physically, in that one of his arms had been amputated at or near 
the shoulder a long time previous to the date of issuance of said policy. The 
accident or injuries were not in any way caused by the fact that the insured had but 
one arm; and, the defendant through its agents and employees, who solicited the 
insurance from the intestate, had full knowledge at the time of the issuance of the 
policy that the insured had only one arm, and must be deemed to have waived that 
provision of the policy; and while there is no allegation of waiver in the com- 
plaint, the complaint and all the proceedings in the case can be considered to be 
amended, so as to allege the waiver of the provision relative to the loss of the arm. 

The plaintiff is entitled to a judgment for $1,000, with interest from July 28, 
1925, besides costs. Each party may prepare findings, setting up the agreed statement 
of facts and such conclusions of law as they deem to be established, and forward 
same to me for my rulings thereon. 


HARRIS v. PROVIDENT LIFE & ACCIDENT INS. CO. (No. 281.) 
(Supreme Court of North Carolina. April 6, 1927.) 
137 Soytheastern Reporter 430. 

1, INSURANCE—IN ACTION ON ACCIDENT POLICY, QUESTION 
WHETHER PLAINTIFF’S INJURY WAS DUE TO FALL OR OLD 
GUNSHOT WOUND HELD UNDER EVIDENCE FOR JURY. 

In action on accident insurance policy, question whether plaintiff’s injury was 
due to accidental fall or to an old gunshot wound held under evidence for jury, and 
directed verdict for defendant erroneous. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, Hoke County; Midgette, Judge. 

Action by Hector Harris against the Provident Life & Accident Insurance Com- 
pany. From a judgment of nonsuit, plaintiff appeals. Reversed . 

The evidence tended to show that the defendant issued an accident insurance 
policy to the plaintiff in December, 1923; that on or about October, 1924, while said 
policy was in force, the plaintiff accidentally slipped into a hole, and as a result 
suffered serious injury, and has not been able to work since the accident. 

The plaintiff testified that about twenty years prior to taking out the policy he 
had suffered a gunshot wound in his hip, and that at the time defendant’s agent 
solicited him for insurance he notified the agent of his injury and of the further fact 
that he was a “sort of a cripple” by reason of the fact that one leg was shorter than 
the other. “* * * I told him about my wound, and that it had been cured up twenty 
years ago. I told him it was a gunshot wound. He took my money and gave me a 
note for it, and in about three or four days the policy came back.” At the time 
of the trial, the plaintiff was suffering from a chronic pus and infection of the bone 
in his right leg. 

The defendant contended that plaintiff’s injury was not due to the accident in 
falling in a stump hole, but was due to the gunshot wound. In this connection 
plaintiff testified : 

“After the gunshot wound cured up, I did not suffer any from it. * * * That 
wound began to run about a month after I fell in the hole. This leg had not hurt 
me in twenty years before. It gives me pain several times when I would work, and 
in about four weeks after the accident it began to run. * * * If any skin was broken, 
it was on the inside. I would not say whether it broke any bones or not; some 
shattered or thin pieces of bone came out.” 

Dr. Murray, witness for the defendant, testified: 

That plaintiff “claimed he fell and injured his leg, and it started up some old 
trouble that he had before from a gunshot wound. * * * I could not tell how long 
this wound had been running. I do not have an opinion as to how long it had been 
running or whether it was an old or new wound. * * * Falling into this hole, as he 
claimed to you he did, could have caused this trouble. He told me that this old 
gunshot wound had not given him any trouble prior to the injury in several years. 
Taking into consideration his statement to me, the primary cause of the running 
condition was the gunshot wound. It started up the old trouble.” 

At the conclusion of the evidence, the motion for nonsuit made by the defendant 
was sustained, and the plaintiff appealed. 
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H. W. B. Whitley, of Raeford, for appellant. 

Smith & McQueen, of Raeford, for appellee. 

Brocpen, J. [1] The accident policy upon which the plaintiff yen» this suit 
insures the plaintiff against “the effects resulting directly and exclusively of 
all other causes from bodily injury sustained during the life of this policy, solely 
through external, violent, and accidental means,” etc. 

[2] Viewing plaintiff’s evidence in its most favorable light, as we are required 
to do in cases of nonsuit, the question to be determined is whether or not plaintiff’s 
injury “resulted directly and exclusively of all other causes * * * solely through 
external, violent, and accidental means.” The rule of law governing the cause of 
action is thus summarized A i, Walker in Penn v. Ins. Co. 160 N. C. 404, 
76 S. E. 263, 42 L. R. A. (N. S.) 597: 

“1. When an accident caused a diseased condition, which together with the 
accident resulted in the injury or death complained of, the accident alone is to be 
considered the cause of the injury or death.’ 

“2. When at the time of the accident the insured was suffering from some dis- 
ease, but the disease had no causal connection with the injury of death resulting 

The plaintiff asserts that there was no causal connection between the gunshot 

“3. When at the time of the accident there was an existing disease, which, co- 
operating with the accident, resulted in the injury or death, the accident cannot be 
considered as the sole cause or as the cause independent of all other causes.” 

See Penn v. Ins. Co., 158 N. C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 593; Fish- 
blate v. Fidelity & Casualty Co., 140 N. C. 593, 53 S. E. 354. 

The plaintiff asserts that there was no causal connection between the gunshot 
wound and the accidental injury. Upon the contrary, the defendant asserts that the 
plaintiff’s injury was the result of the pre-existing injury occasioned by the gunshot 
wound. The evidence of the plaintiff tended to show that the gunshot wound was 
thoroughly cured at the time of the accident. The evidence of the defendant was 
to the contrary. Conflicting testimony does not warrant a withdrawal of the case 
from the jury. It is for the jury to determine — weight shall be given to the 
evidence. Shell v. Roseman, 155 N. C. 90, 71 S. 86; Christman v. Hilliard, 167 
N. C. 5, 82 S. E. 949; Lee v. Brotherhood, 191 N. EC 359, 131 S. E. 729; Smith v. 
Coach Line, 191 N. C. 589, 132 S. E. 567. 

We conclude upon the whole record that there was sufficient evidence to be 
— ae the jury upon the issues arising upon the pleadings. 

eversed. 


, 


COMMONWEALTH CASUALTY CO. v, SPOHN 
(Court of Appeals of Ohio, Richland County. * Jan. 6, 1926.) 
155 Northeastern Reporter 649. 

1. INSURANCE—MEANING OTHER THAN EXPRESSED IN POLICY, 
CONTAINING CLEAR, PLAIN, AND CERTAIN LANGUAGE, CANNOT 
BE ADDED BY IMPLICATION OR INTENDMENT. 

Where language of insurance policy is clear, plain, and certain, no other meaning 
can be added by implication or intendment. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—INTENTION OF PARTIES, DETERMINED BY USUAL 
AND ORDINARY MEANING OF LANGUAGE, MUST BE GIVEN EF- 
FECT IN CONSTRUING INSURANCE POLICY. 

In construing insurance policy, court must adopt construction best corresponding 
with intention of parties, which is determined by giving to language sought to be 
interpreted its plain, usual, and ordinary meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

3. INSURANCE—INTERPRETATION OF INSURANCE POLICY MOST 
FAVORABLE TO INSURED MUST BE ADOPTED, IF POLICY IS SUS- 
CEPTIBLE TO DIFFERENT INTERPRETATIONS. 

If insurance policy is susceptible to different interpretations, one most favorable 
to insured must be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Action by W. M. Spohn against the Commonwealth Casualty Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed.—[By Editorial Staff.] 
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Lewis Brucker and A. B. Mabee, both of Mansfield, for plaintiff in error. 

Huston & Hutchinson, of Mansfield, for defendant in error. 

Houck, P. J. The plaintiff in error was the defendant below, and the defendant 
in error was the plaintiff. Hereafter, in this opinion, the parties will be referred to 
as they stood in the common pleas court. 

Plaintiff, W. M. Spohn, brought suit to recover on an accident policy issued to 
him by defendant, claiming the sum of $5,500, with interest, less a credit of $1,900, 
for 50 consecutive months’ total disability, which was caused by a kick from a 
horse, resulting in a broken leg. 

The cause was submitted to a trial judge in the common pleas court. By agree- 
ment of parties and counsel, a jury was waived. The court, after hearing the evi- 
dence, found under the facts and law for the plaintiff, and entered a judgment against 
the defendant in favor of plaintiff as prayed in the petition. 

The facts briefly stated are: 

On the 6th day of July, 1917, Spohn entered into a contract with defendant for 
accident insurance. At the time ‘of the making of the application and the issuing 
of the policy, Spohn was one of the commissioners of Richland county, Ohio. At 
that time and long time prior thereto he was engaged in farming. He had no other 
business or profession. He paid the premium required by the contract, and on the 
15th day of July, 1918, and the 15th day of July, 1919, he paid renewal premiums; 
the same being accepted by the company. In July, 1920, he sent his check, in the 
same manner that premiums theretofore had been paid, for the payment of a renewal 
premium from July 15, 1920, to July 15, 1921, but the company refused to receive 
further premiums. On the 27th day of April, 1919, he was kicked by a horse, and 
his right leg was broken, and for 50 consecutive months thereafter he was under 
the treatment of a physician and surgeon. Spohn duly notified the company of the 
accident, and furnished to it all notices and proofs, under the terms of the policy, 
and as requested by the company. The defendant, from time to time, paid Spohn 
a total of $1,900. 

The policy provides, in section 3, for the payment of the sum of $100 per month— 
“for the period of total loss of time commencing on date of accident, during which 
such injury alone shall wholly and continuously disable and prevent the insured from 
performing any and every duty pertaining to any business or occupation, the company 
will pay accident indemnity at the rate specified in section 1.” 

Section 10 provides: 

“The indemnity on any claim accruing under section 3 or 8 shall be increased 
10 per cent. if the premiums thereon are paid annually in advance.” 

The premiums were paid annually in advance until July, 1920, when the company 
notified Spohn it would accept no more premiums under the policy. 

The respective claims of the parties to this suit were ably presented to the 
court in oral argument and written briefs, which materially aided us in our examina- 
tion of the large record and the many exhibits attached thereto. The authorities 
cited were also helpful. 

We are indebted to learned counsel for the defendant, the Commonwealth Cas- 
ualty Company, of Philadelphia, Pa., for the clear and terse manner in which they 
stated in their brief the decisive questions involved in a proper determination of the 
case now under review, as follows: 

“Our contention is that under a fair construction of the policy, Mr. Spohn, if he 
was entitled to any indemnity, should have applied under the partial disability clause.” 

“The court will also observe that under the total disability clause, Mr. Spohn 
was required, in order to recover, to show two things: First. That there was a 
period of total loss of time, commencing on the date of the accident. Second. He 
must also show that such injury alone, wholly and continuously disabled and pre- 
vented the insured from performing any and every duty pertaining to any business 
or occupation; and our contention is, under the evidence in this, the plaintiff failed 
on both of these propositions.” 

1. It is insisted by counsel for the defendant that under a proper construction 
of the contract of insurance between plaintiff and defendant, and the proven facts, 
7 any recovery could be had on the part of Spohn, it was under the partial disability 
claim. 

We have read and examined this insurance contract with much care, and we 
find therein no ambiguity so far as its provisions relate to the rights of the insured 
to recover for total or partial disability under a state of facts warranting such 
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recovery. The language is clear, plain, and unambiguous, and no uncertainty as to 
the respective rights of the parties, concerning the subject-matter, appears therein. 

[1, 2] There is no room for construction, when the language sought to be 
construed is as clear, plain, and certain in meaning as we find it to be in the present 
case. When the meaning is plain, another meaning cannot be added by implication 
or intendment. Thus in the construction of an insurance policy it is the duty of 
the court to adopt that construction of the policy which in its judgment will best 
correspond with the intention of the parties, which intention must be determined by 
giving to the language sought to be interpreted its plain, usual, and ordinary 
meaning. 

[3] The language and provisions of the policy under consideration, in our judg- 
ment, are not susceptible to different interpretations. However, if they were, the 
one most favorable to the insured must be adopted. 

“Policies of insurance which are prepared by the insurance company and which 
are reasonably open to different interpretations will be construed most favorably to 
the insured. Courts will have in mind the relations of the parties to each other. 
They will give the language of the contract the meaning on which the minds of the 
parties may be said to have met and which will effectuate their object in entering into 
it.” Mumaw v. Western & Southern Life Ins. Co., 97 Ohio St. 1, 119 N. E. 132. 

2. Two questions of fact were presented, under the evidence, for determination 
by the trial judge. 

(a) Was Spohn totally disabled from the date of his injury for 50 consecu- 
tive months thereafter? 

(b) Did such total disability, if it existed, cause a total loss of time and prevent 
Spohn from performing any and every duty pertaining to any business or occupation? 

[4] We need only to remind counsel that, a jury having been waived, and the 
cause having been submitted to a trial judge, he had the same power, authority, 
and right to pass upon, not only the sufficiency, but the weight, of the evidence as 
a jury would have had, and that a reviewing court will not disturb such finding 
unless it clearly and fully appears from the evidence that such finding and judgment 
are manifestly against the weight of the evidence. 

[5] It also follows that, under the same circumstances, where from the evidence 
different minds might arrive at different conclusions or a different judgment, a re- 
viewing court is without authority to reverse the trial judge. 

[6] Upon these two questions of fact there was, if the record is to be relied 
upon, a sharp conflict in the testimony; yet, under the rule herein laid down, this 
court is without legal right or authority to enter a reversal of the lower court, 
unless upon the whole record we affirmatively find that the judgment is manifestly 
against the weight of the evidence, or that the judgment is not supported by any 
evidence. This we do not find. Upon the other hand we find and hold, under the 
evidence, that the lower court is fully sustained in its judgment entered in this case; 
the same being based on the facts and law. 

“The judgment of a trial judge who has passed upon the sufficiency and weight 
of the evidence will not be disturbed, where the evidence is such that different minds 
might reach different conclusions.” Loney v. Hall, 8 Ohio App. 154 

“In order that an issue should be required to be submitted to the jury it is 
not essential that there be such a conflict in the testimony of different witnesses as 
makes it necessary for the jury to determine disputes or questions of veracity. That 
is not the only province of the jury. They have another important function and 
duty. Where there is no dispute or conflict in the testimony of different witnesses, 
but nevertheless the unconflicting testimony discloses a variety of circumstances 
from which different minds may reasonably arrive at different conclusions as to the 
ultimate fact shown by such evidence, then it is the duty of the jury [in the case 
at bar the trial judge] to determine such ultimate fact, even though the trial judge 
should himself be convinced as to what the conclusion should be.” Hickman v. 
Ohio State Life Ins. Co., 92 Ohio St. 87, 95, 110 N. E. 542, 544. 

Counsel for defendant in their brief say: 

“Spohn, claiming under the total disability clause, must stand or fall on the 
proposition that from the time of his accident he was wholly and continuously dis- 
abled and prevented from performing any and every duty pertaining to any business 
or occupation, and the burden was wholly upon him to show this fact.” 

This is and was the vital question of fact in the case. The lower court found 
in favor of Spohn, and this must stand, unless we find from the testimony, as con- 
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tained in the bill of exceptions, that there was no evidence to sustain this finding 
of fact. As already indicated, we are of the unanimous opinion that there was an 
ggg of evidence to sustain the claim of Spohn upon this disputed question 
of fact 

We are fully satisfied that, under the three decisions herein cited, this court 
is without any authority, under, the record facts, to disturb the judgment of the 
common pleas court. 

For the reasons stated, and for the further reason that substantial justice has 
been done both parties to this lawsuit, the judgment of the common pleas court is 
affirmed. 

Judgment affirmed. 

Shields and Patterson, JJ., concur. 


ARNOLD vy. TRAVELERS’ INS. CO. OF HARTFORD, CONN. (No. 6298.) 
(Supreme Court of Rhode Island. March 25, 1927.) 
136 Atlantic Reporter 690. 

1, INSURANCE—INSURER HELD NOT LIABLE UNDER POLICY INSUR- 
ING AGAINST DEATH CAUSED BY “BURNING OF A BUILDING,” 
Ne INSURED’S DRESS CAUGHT FIRE FROM BURNING LINO- 
Insurer held not liable under policy insuring against death caused by burning of 

building, where insured’s dress caught fire from burning linoleum, since “burning 

of a building” does not include burning of contents. 
(For other cases see Insurance, Dec. Dig., § 451[1].) 


2. INSURANCE—RULE THAT INSURANCE POLICY: WILL BE CON- 
STRUED FAVORABLY TO INSURED IS INAPPLICABLE TO UNAM- 
BIGUOUS POLICY. 

Rule that insurance policy will be construed most favorably to insured is in- 
applicable, where there is no ambiguity. 

(For other cases see Insurance, Dec. Dig., § 146[3].) 

Exceptions from Superior Court, Providence and Bristol Counties; Antonio A. 
Capotosto, Judge. 

Action by Ernest J. Arnold against the Travelers’ Insurance Company of Hart- 
ford, Conn. Verdict was directed for the defendant and plaintiff excepts. Excep- 
tiogs overruled, and case remitted. 

Quinn, Kernan & Quinn and Michael de Ciantis, all of Providence, for plaintiff. 

Ralph T. Barnefield, of Providence, for defendant. 

STEARNS, J. This is an action to recover on an accident insurance policy issued 
by defendant to plaintiff to which a supplement was attached insuring plaintiff’s 
wife, for the benefit of plaintiff, against damage or the loss of her life as 
from certain specified accidental injuries. 

The clause under which plaintiff claims the right of recovery insures plaintiff's 
wife “against loss resulting from bodily injuries effected directly and independently 
of all other causes through external, violent, and accidental means (suicide, sane or 
insane, not included), while riding as a passenger in‘a railway passenger car, or 
vessel licensed for the transportation of passengers, provided in either case by a 
common. carrier and propelled by mechanical power, or while in a passenger elevator, 
or caused by the burning of a building while therein.” 

The case was tried by a jury. At the conclusion of the testimony each party 
moved for the direction of a verdict. Plaintiff's motion was denied and defendant’s 
was granted. The case is here on plaintiff's exception to the direction of a verdict 
for defendant. 

Plaintiff’s wife died as a result of burns. He claims that her death was caused 
by the burning of a building while therein, within the meaning of that clause in 
the policy. The evidence was brief. The facts are not in dispute. 

Plaintiff, with his wife and daughter, lived in Saylesville. On the morning 
of April 25, 1925, plaintiff, after arising, went to the kitchen on the first floor of his 
house, lighted two burners of the gas cooking stove therein, and cooked his break- 
fast. This was the only stove in the house. Loose matches were kept in a small 
earthen dish on a shelf on the top of the stove. Having finished breakfast, he says 
that he shut off the supply of gas to the stove, because he always did it when he had 
finished using the stove.. As he was, leaving the house to go to his work, his wife 
came downstairs and came into the kitchen; he thinks she went to the door with 
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him when he went out. Some time later, between 8 and 8:30 a. m., his daughter, 
who was in bed on the second floor, heard her mother shrieking; she got up imme- 
diately, and ran out of her bedroom down the stairs into the hall; there she saw 
her mother, with her dress on fire at the bottom, run through the hall and out into 
the yard; as she was running out of doors her mother said that her dress had caught 
fire from the linoleum. The daughter does not know whether the stove was lighted 
or not at this time. The fire in Mrs. Arnold’s clothing was extinguished by a man 
who came into the yard. Mrs. Arnold returned to the house, where she was cared 
for by a doctor, who was at once called and who arrived at the house within five 
minutes thereafter. Plaintiff was notified by telephone of the occurrence and re- 
turned at once to his home. Plaintiff, after seeing that his wife was properly at- 
tended to, about 15 minutes after his return went into the kitchen and put out the 
fire, which was still burning in the linoleum matting. This matting was laid loosely 
on but was not fastened to the floor; it was removed from the floor later in the 
day. The boards beneath a hole which was burned in the linoleum were smoked 
and slightly charred. The hole in the linoleum was of irregular shape, at a place 
about two feet in front of the gas stove in the location where a person using the 
stove would naturally stand; it was described as 18 or 20 inches in diameter, or of 
about the size of a pail or a washtub. The fire started in the linoleum and not 
in the floor of the building. All that was required to be done to repair the damage 
to the floor boards was done later by plaintiff without the need of carpenter or 
painter. He scraped the top of the boards with a hand scraper, then rubbed them 
with sandpaper and varnished them. The daughter testified that her mother was 
working in the kitchen; she did not know whether she was cooking breakfast but 
thought she was not, because it was fairly late for breakfast; she thought she was 
probably getting ready to cook as she usually did at that-time. Her mother wore a 
cotton dress the bottom of which was 6 or 8 inches from the floor. From the evi- 
dence it is probable that from the time when Mrs. Arnold’s dress caught fire, some 
20 to 30 minutes must have elapsed before the fire in the linoleum was extinguished. 

{1, 2] The origin of the fire is unknown. Mrs. Arnold may have stepped upon 
and ignited a match on the floor, or it is possible that the gas flame started the 
fire. Mrs. Arnold said her dress caught fire from the burning linoleum. This 
linoleum matting was one of the articles of personal property in the building; it 
was no part of the building. The injury to Mrs. Arnold occurred before any part 
of the building was on fire, and the result, so far as she was concerned, was the 
same as if the fire in the linoleum had never reached the floor of the building. The 
cause of the fire which resulted in Mrs. Arnold’s death was the burning linoleum. 
The subsequent fire in the floor of the building had no caugal relation therewith. 
The words of the clause in question are simple and in common usage. As there is 
no ambiguity, there is no room for interpretation. If the insured intended to re- 
strict its liability to fires caused by the burning of a building, as distinguished from 
the contents of a building, a simpler statement than the one under consideration is 
not easily made. The policy does not insure against accidental injury caused by a 
fire which occurs inside a building. To establish liability there must have been 
some burning of the building which caused or contributed to the injury complained 
of. The clause in question has been considered by the courts of several states and 
the decisions are conflicting. In accord with our conclusion are the following cases: 
Houlihan v. Preferred Accident Insurance Co., 196 N. Y. 337, 89 N. E. 927, 25 L. 
R. A. (N. S.) 847; Kreiss v. ZEtna Life Ins. Co., 229 N. Y. 54, 127 N. E. 481; 
Farley v. A£tna Life Ins. Co,, 200 Mo. App. 460, 207 S. W. 281; Maryland Casualty 
Co. v. Edgar (C. C..A.) 203 F. 656. Plaintiff relies on Wilkinson v. 7Ztna Life 
Ins. Co., 240 Ill. 205, 88 N. E. 550, 25 L. R. A. (N. S.) 1256, 130 Am. St. Rep. 
269. In that case’the clause in the policy, on which recovery was sought, was where 
injuries to the insured were sustained “in consequence of the burning of a building 
in which the insured shall be at the commencement of the fire.’ A verdict for 
plaintiff was sustained. In its opinion the court held that from the evidence the 
inference might fairly be drawn that the injuries of the insured resulted in part 
from the burning of the building, but, even if the building was not on fire, if the 
contents of the building were on fire, the insurer was liable; that the word “building” 
as used in this form of policy should be held to include the contents of the build- 
ing; that the insured was contracting for indemnity against an accident from fire 
while he was in a building, and not alone from the burning of a building. The court 
refused to disturb the verdict for several reasons. The construction of the con- 
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tract was not strictly necessary but the case supports plaintiff's claim. The court 
supports its construction on the familiar principle that if there is any ambiguity in the 
language of the policy, that construction should be approved which favors the claim 
of the insured. This principle of construction, we think, is just as the language used 
is the insurer’s who .is responsible for any ambiguity. But to apply this principle 
there must be some ambiguity in the policy. We do not find any ambiguity in this 
clause. To include the contents of a building within the meaning of the word 
“building” as used in the policy is to add something to the contract of insurance. 

In Hiatt v. Travelers’ Insurance Co., 197 Iowa, 153, 197 N. W. 3, reported in 33 
A. L. R. 655, with a note thereon, the cases are collected and discussed. In the 
Hiatt Case, under a similar clause in an insurance policy, it was held that the burn- 
ing of a building is not the same as the burning of articles or contents in a building. 
In the Hiatt Case it was held, as there was evidence that the fire which caused 
the injury was in part at least, caused by a burning building, the cause of death 
was a question for the jury. 

In Kleis v. Travelers’ Insurance Co., 118 Minn. 422, 136 N. W. 1101, the court 
held that in view of the record of the case it was not required to choose between 
the two conflicting rules as stated in the Houlihan and Wilkinson Cases. After re- 
viewing the evidence, the court decided there was evidence to sustain a verdict that 
the death of the insured was caused by a burning of the building. 

In the case at bar as the death of Mrs. Arnold was not caused by the burning of 
a building, defendant was not liable. There was no error in the direction of the 
verdict. 

Plaintiff's exceptions are overruled, and the case is remitted to the superior court 
for the entry of judgment on the verdict as directed. 


NEWSOMS v. COMMERCIAL CASUALTY INS. CO. 
(Supreme Court of Appeals of Virginia. wa 17, 1927. Rehearing Denied March 
137 Southeastern Reporter 456. 

1. INSURANCE—PTOMAINE POISONING OR ACUTE INDIGESTION IS 
“EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS” OF DEATH 
WITHIN ACCIDENT POLICY. 

Death from ptomaine poisoning or acute indigestion results from “external, vio- 
lent, and accidental means” within accident insurance policy. 
(For other cases see Insurance, Dec. Dig., § 455.) 


2. INSURANCE—“ACCIDENT,” WITHIN ACCIDENT POLICY, IS EVENT 
HAPPENING WITHOUT HUMAN AGENCY, OR UNUSUAL EVENT 
NOT EXPE CTED BY INSURED. 

“Accident,” within accident insurance policy, is event happening without any 
human agency, or, if happening through such agency, an event which, under circum- 
stances, is unusual and not expected by person to whom it happens. 

(For other cases see Insurance, Dec. Dig., § 455.) 

3. INSURANCE—LANGUAGE OF POLICY LIMITING LIABILITY IS CON- 
STRUED STRONGLY AGAINST INSURER. 

Language used in insurance policy to limit insurer’s liability is construed strongly 
against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—WHETHER INSURED DIED FROM PTOMAINE POISON- 
ING OR ACUTE INDIGESTION FROM EATING BEANS HELD FOR 
JURY, IN ACTION ON ACCIDENT POLICY. 

Whether insured’s death was caused by ptomaine poisoning or acute indigestion 
from eating beans held for jury. 

(For other cases see Insurance, Dec. Dig., § 568[11].) 

Error to Circuit Court of City of Newport News. 

Action by notice of motion for judgment by Sallie Newsoms against the Com- 
mercial Casualty Insurance Company. Verdict for plaintiff was set aside, and 
judgment entered for defendant, and plaintiff brings error. Reversed and rendered. 

Nelms, Colonna & McMurran, of Newport News, and Thos. L. Woodward, of 
Suffolk, for plaintiff in error. 

Hughes, Little & Seawell, of Norfolk, for defendant in error. 
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CHICHESTER, J. Sallie Newsoms, plaintiff below and hereafter referred to as 
plaintiff, was the beneficiary in a policy of insurance for $700 upon the life of one 
William Reid. Upon the death of the assured, resulting from an alleged accident, 
during the life of the policy which it is claimed met the condition that the policy 
insured, among other things, “against the effects of injury resulting, exclusively of 
other causes, from bodily injury sustained during the life of this policy solely through 
external, violent, and accidental means.” 

Upon the denial of responsibility by the company and retusal to settle the 
claim, action by notice of motion for judgment was instituted against the com- 
pany, which resulted in a verdict in favor of the plaintiff in the sum of $700, which, 
upon motion of the defendant company, the trial court set aside and entered judg- 
ment for the defendant. The action of the court in setting aside the verdict and 
entering judgment for the defendant is assigned as error and is before us for review 
upon a writ of error duly granted. 

The grounds upon which the defense rested were that William Reid did not 
die of the effects resulting directly and exclusively of all other causes from bodily 
injuries sustained through external, violent, and accidental means, and that the 
death of William Reid was due to causes not insured against by the policy, but 
that his death was due to natural causes. 

The first ground of defense raises the legal question whether under the facts 
of this case, as the plaintiff contends they are established, by evidence and the ver- 
dict of the jury, the plaintiff is entitled to recover. 

[1] The evidence shows that the insured had always enjoyed good health and 
that he was in his usual good health on the morning of May 13, 1924. About 9:30 
or 10 o'clock on that day he ate, for his breakfast, some cold canned beans and white 
meat; that shortly thereafter he was taken ill with violent cramps and began vomit- 
ing the pork and beans; that he declared to his daughter that the beans had made 
him ill; and that he died at 11:40 o’clock. 

Admitting for the time being the death resulted from ptomaine poisoning or 
acute indigestion brought on by eating the beans, the question is whether this was 
external, violent, and accidental means within the meaning of those terms as used 
in the policy. 

The authorities are not in entire harmony upon this question, but the weight 
of authority is to the effect that death resulting under the circumstances of this 
case, or circumstances similar to those testified to here, meets the condition of a 
policy requiring that death shall result from injuries sustained solely through 
external, violent and accidental means. 

[2] In Vance on Insurance, p. 569, it is said: 

“The definition of accident, generally assented to, is an event happening with- 
out any human agency, or, if happening through human agency, an event which, 
under the circumstances, is unusual and not expected by the person to whom it 
a McGlinchey v. Fidelity & Casualty Co., 80 Me. 251, 14 A. 13, 6 Am. St. 
Rep. ; 

This definition has been so generally used and quoted as not to require addi- 
tional citation. 

It can certainly not be contended that the accident here in issue was under 
usual circumstances or expected by the insured, but, on the contrary, the evidence 
shows that the insured had been in good health for much over a year and up until 
the very minute of eating the canned pork and beans; that there was no thought 
of injury in any way, nor had there been any warning by even slight sickness 
that the beans would be apt to affect insured’s health in any extraordinary way. 
Insured did not know they were harmful, nor are they inherently so by common 
knowledge. Under the circumstances, therefore, the death and accident were any- 
thing else but usual and anything else but expected. 

In Johnson v. Fidelity & Casualty Co., 184 Mich., 406, 151 N. W. 593, L. R. A. 
1916A, 475, where it was held that ptomaine poisoning due to partaking of tainted 
food through mistake was within the terms of a policy insuring against death by 
external, violent, and accidental means, the court said: 

“No question would be raised here, I take it, if the assured by mistake had 
taken carbolic acid, when he intended to take a helpful medicine. Travelers’ In- 
surance Co. v. Dunlap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355. Why then, 
should it be said there is no liability when the assured, intending to take nourishing 
food, in fact took tainted food, which resulted in ptomaine poisoning and death?” 
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The case of United States Casualty Co. v. Griffis, 186 Ind. 126, 114 N. E. 83, 
L. R. A. 1917F, 481, is directly in point. Griffis, a lawyer in perfect health, went 
to a restaurant about 8 o’clock p. m., and ate some mushrooms; he thereupon, in 
company with his wife, went home, arriving about 9 o’clock p. m. About 15 minutes 
thereafier deceased went to his room to retire, while his wife went to take a bath, 
where she was occupied about 30 minutes. Hearing water running in a sink near 
deceased’s bedroom, his wife went to turn it off and found a quantity of mush- 
rooms that had been vomited. Then going tq deceased’s bedroom, he was found 
moaning and unconscious, shortly after which he died. The court held that this was 
within the terms of a policy insuring against injury resulting from external, violent, 
and accidental means. Morris, J., in delivering the opinion of the court, said: 

“Under the facts pleaded and proven, Mr. Griffis intended only to eat whole- 
some mushrooms; but, unexpectedly to him, the mushrooms eaten contained a foreign 
substance that was a virulent poison and constituted an agency of such violent char- 
acter as to subvert the normal functions of his vital organs and produce death pos- 
sibly quicker than would have happened had the foreign substance been a corrosive 
acid poison. We quite agree with appellant’s counsel when they say that the means 
must be accidental, and that a mere accidental result would not suffice under the 
language of this policy; but we are of the opinion that the unintentional taking of 
the poisonous substance contained in what deceased supposed to be edible mush- 
rooms constituted an accidental means which caused the death.” 

See, also, Mutual Life Ins. Co. v. Dodge (C. C. A.) 11 F. (2d) 486 (a petition 
for a writ of certiorari to the United States Supreme Court was denied May 24, 
1926, 271 U. S. 677, 46 S. Ct. 629, 70 L. Ed. —), which is also very much in point. 

Other cases of interest and germane are Gohlke v. Hawkeye, etc., Ass’n, 198 
Iowa, 144, 197 N. W. 1004, 35 A. L. R. 1177; Jenkins v. Hawkeye, etc.; Ass’n, 147 
Iowa, 113, 124 N. W. 199, 30 L. R. A. (N. S.) 1181; Christ v. Pacific Mutual 
Ins. Co., 312 Ill. 525, 144 N. E. 161, 35 A. L. R. 730. 

[3] It is the universal rule of courts to contrue language used in an insurance 
policiy to limit the liability of the company, strongly against the company. Judge 
Taft, now Chief Justice of the United States Supreme Court, speaking for the court 
in Maufacturers’ Accident Indemnity Co. v. Dorgan (C. C. A.) 58 F. 945, 956 (22 
L. R. A. 620) said: 

“It is a well-settled rule in the construction of insurance policies of this char- 
acter, which the insured accepts for the purpose of covering all accidents, to con- 
strue all language used to limit the liability of the company strongly against the 
company. Policies are drawn by the legal advisers of the company, who study 
with care the decisions of the courts, and, with those in mind, attempt to limit as 
narrowly as possible the scope of the insurance. It is only a fair rule, therefore, 
which courts have adopted, to resolve any doubt or ambiguity in favor of the in- 
sured and against the insurer.” 

This case cites, among other cases, U. S. Mut. Acc. Ass’n v. Newman, 84 Va. 
32; 3. By ees 

See, also, Smith v. Travelers’ Insurance Co., 219 Mass. 147, 106 N. E. 607; 
L. R. A. 1915B, 872; U. S. Mut. Acc. Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 
33 L. Ed. 65; Lewis v. Iowa State, etc. (D. C.) 248 F. 602. 

[4, 5] The instructions given by the trial court in this case to which there 
were no objections recognized these general principles, but the court seemed to 
think that there was not sufficient evidence to justify the jury in concluding that 
eating the beans had caused the death of the insured. This brings us to the second 
ground of defense. 

Upon the whole case we think that the question of the cause of the insured’s 
death was one for determination by the jury and that their finding was binding upon 
the trial court and, of course, upon this court. 

Even if it be conceded that there was a conflict of evidence upon the question 
of the cause of the insured’s death, this conflict was settled in favor of the plaintiff 
by the verdict of the jury upon ample evidence, as the brief statement of facts 
hertofore made abundantly shows, but as a matter of fact there was little or no 
conflict upon this point. 

We are of opinion, therefore, that the circuit court erred in setting aside the 
verdict of the jury and entering judgment for the defendant company, and this 
court will set aside the judgment so entered and enter judgment for the plaintiff 
upon the verdict found by the jury. 

Reversed. 
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AUTOMOBILE 


EMPLOYERS’ FIRE INS. CO. vy. CONSOLIDATED GARAGE & SALES CO. 
ET AL. (No. 12532.) 
(Appellate Court of Indiana, in Banc. March 11, 1927.) 
155 Northeastern Reporter 533. 

1, INSURANCE—WHERE EMPLOYEE OF GARAGE TOOK OUT STORED 
CAR AND WRECKED IT, INSURER AGAINST THEFT, TAKING AS- 
SIGNMENT OF OWNER’S RIGHTS, COULD RECOVER AGAINST 
GARAGE OWNER WITHOUT SHOWING TECHNICAL LARCENY. 
Where employee of garage in which owner stored car took car out without 

authority and wrecked and destroyed it, insurer against theft, who paid owner for 

damage and took assignment of owner’s claim, could recover against garage owner 
for negligence without showing technical larceny had been committed by employee 
in taking car. 

(For other cases, see Insurance, Dec. Dig., § 607.) 


4. INSURANCE—COMPLAINT BY INSURER, ASSIGNEE OF OWNER, 
FOR NEGLIGENT TAKING AND WRECKING OF AUTOMOBILE 
HELD NOT TO CHARGE LARCENOUS TAKING BY USE OF WORD 
“THEFT” (BURNS’ ANN. ST. 1926, §§ 2460, 2462). 

Where employee of garage took stored car out of garage and wrecked and de- 
stroyed it, insurer against theft, who paid owner for damage and took assignment 
of owner’s rights, did not allege larcenous taking of automobile in complaint charg- 
ing that employee wrongfully drove automobile out of garage and negligently wrecked 
it, by referring to conduct of employee as “theft,” in view of Burns’ Ann. St. 1926, 
§ 2460 (Acts 1921, p. 494, c. 189), making one who without owner’s consent takes 
away automobile guilty of “vehicle taking,” and Burns’ Ann. St. 1926, § 2462 (Acts . 
1913, p. 942, c. 349), making it criminal for any one to take possession of another’s 
vehicle and to drive it or operate it without owner’s consent; theft of automobile 
not being necessarily larceny, in view of such statutes. 


(For other cases, see Insurance, Dec. Dig., § 607.) 


5. INSURANCE—OWNER OF. CAR. COULD. ASSIGN TO INSURER 
AGAINST THEFT RIGHT OF ACTION FOR DAMAGES AGAINST 
GARAGE OWNER, WHOSE EMPLOYEE TOOK CAR FROM GARAGE 
AND WRECKED IT. 

Owner of car, stored in garage and taken therefrom by garage employee who 
wrecked and destroyed it, could transfer right »of action for damages to insurer 
against theft who paid owner’s claim. 

(For other cases, see Insurance, Dec. Dig., § 607.) 


7. INSURANCE—INSURER, SUING UNDER ASSIGNMENT OF OWNER 
FOR GARAGE EMPLOYEE’S NEGLIGENCE IN WRECKING CAR, 
WAS NOT REQUIRED TO SHOW LOSS WAS COVERED BY INSUR- 
ANCE POLICY. 

In action by insurer against theft against garage owner for destruction of stored 
car by act of garage employee, whether insurance policy, under, which insurer paid 
claim and took assignment of owner’s rights, covered loss of automobile held im- 
material. 


(For other cases, see Insurance, Dec. Dig., § 607.) 


8 INSURANCE—INSURER AGAINST THEFT COULD RECOVER FOR 
GARAGE’S NEGLIGENT DESTRUCTION OF AUTOMOBILE ON 
SHOWING CAUSE OF ACTION IN OWNER AND ASSIGNMENT 
THEREOF. = 
Insurer, suing garage for negligent destruction of automobile which it had 

insured against theft, was required to prove only facts showing cause of action in 

favor of insured and assignment thereof to insurer. 
(For other cases, see Insurance, Dec. Dig., § 607.) 

12. INSURANCE—WORD “THEFT” IN PLEADING MAY BE QUALIFIED 
BY CONTEXT TO SHOW USE IN NONTECHNICAL SENSE. 

In suit by insurer against garage for desruction of automobile which it had in- 
sured, use of word “theft” in complaint may be qualified by context so as to show 
word was not used in technical sense. 


(For other cases, see Insurance, Dec. Dig., § 607.) 
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Appeal from Superior Court, Marion County; Sidney S. Miller, Judge. 

Action by the Employers’ Fire Insurance Company against the Consolidated 
Garage & Sales Company and others. Judgment for defendants, and plaintiff ap- 
peals. Reversed, with directions. 

Fesler, Elam & Young and Irving M. Fauvre, all of Indianapolis, for appellant. 

J. J. M. La Follette and C. K. McCormack, both of Indianapolis, for appellees. 

McManan, C. J. Charles Martindale was the owner of an automobile which 
he stored with the Consolidated Garage & Sales Company, hereafter réferred to 
as the Sales company, and while it was so stored an employee of that company 
without the knowledge or consent of the owner, wrongfully took it out of the 
garage for his personal use and pleasure and wrecked it. At the time Martindale 
had a policy of theft insurance with appellant, the Employers’ Fire Insurance Com- 
pany. The insurance company paid the loss to the insured, and took an assignment 
from him of his right of action against the sales company, and brought this action 
to recover from the sales company the amount of the damages paid by it, the insured 
being made a defendant to answer as to his interests. The sales company filed an 
answer of general denial, and the insured filed a disclaimer. Trial by jury, and a 
judgment for the defendants; hence this appeal. Appellant contends the court erred 
(1) in giving instruction No. 8; (2) that the verdict is contrary to law; and (3) 
that the verdict is not sustained by sufficient evidence. 


The complaint alleges the ownership of the automobile by Martindale, the storage 
of the same with the sales company, and its undertaking to look after and protect 
it against theft and other damage; that an employee of the sales company, who was 
employed to look after automobiles stored with the company and who was charged 
with protecting the automobile from theft and damage, while he was on duty as 
such employee, wrongfully discharged his duty by driving the automobile out of the 
* garage where it was stored and out into the country; that he negligently and care- 
lessly handled the same so that it was wrecked and destroyed; that prior thereto 
appellant had issued to Martindale a policy of insurance, insuring him against theft 
of the automobile; that Martindale made claim to the insurance company for loss 
of the automobile by reason of theft; that appellant settled the claim by paying 
the insured $1,800 and took from him a written assignment of whatever right he had 
against any one arising out of or connected with the “aforesaid theft,” and author- 
ized appellant to take any action deemed necessary to protect its said right. 


The automobile in question was stored in the garage of the sales company for 
compensation, and on a night while it was so stored an employee of the sales com- 
pany, without right, and unbeknown to his employer or Martindale, and in violation 
of the contract for storage, took the automobile out’ of the garage where it was 
stored and drove it out into the country where it was wrecked and greatly damaged. 


The insured under date of September 15, 1923, made proof of his loss, in which 
he stated the automobile had been stolen from the garage by an employee of the 
sales company, and while in the possession of the thief had been wrecked and de- 
stroyed, and that he thereby transferred, assigned, and set over unto the insurer 
“all rights, title, and interest in said automobile.” On the reverse side of this proof 
of loss there is a “Subrogation Receipt,” acknowledging receipt of $1,800 from the 
insurance company in full settlement for damage to the automobile “by reason of 
theft,” and stating that the insured, in consideraion of such payment, assigned and 
transferred to appellant all claims and demands of the insured against the sales 
company, and any other person or persons arising from or connected with such loss 
or damage. And on the same day the insured also executed a written release, 
whereby he released and discharged appellant from all damages resulting from the 
“theft” of his automobile out of appellee’s garage, and further assigned .and trans- 
ferred to appellant all the rights he had against any person or corporation arising 
out of or in any way connected with the “aforesaid theft and damage,” and author- 
oo oe to take any action necessary in its own name or in the name of Mar- 
tindale. 


[1] Appellant at the proper time and manner requested the court to give the 
jury three instructions, numbered 2, 3, and 4, to the effect that, if the jury believed 
the automobile had been “taken” from the garage by an employee of the sales com- 
pany and by him wrecked, and that such employee was under a general duty to look 
after cars in the garage and see that they were taken only by the proper people, 
appellee would be liable for the act of such employee in wrecking the automobile, 
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even though when he took the automobile he was acting in violation of the orders 
of his employer. The court modified each of the three tendered instructions by 
striking out the words “taken” in each of them and inserting the word “stolen.” 
The instructions, as modified, were then given by the court and numbered 5, 6, and 7. 

The court on its own motion gave instruction No. 8, of which complaint is 
made, and which instruction is as follows: 

“IT instruct you that plaintiff’s complaint is drawn on the theory that one of the 
defendant Consolidated Garage & Sales Company’s employees breached the con- 
tract to properly care for defendant Martindale’s automobile by wrongfully stealing 
said automobile. The law of theft as defined by the statute of this state and applying 
to this case, is as follows: ‘Whoever feloniously steals, takes, and carries, leads or 
drives away the personal goods of another of the value of $25 or upwards is guilty 
of grand larceny.’ It is, therefore, a question of fact for you to determine whether 
the acts complained of as causing the breach of the contract herein constituted the 
crime of larceny. If you find from a fair preponderance of the evidence that de- 
fendant’s agent stole said automobile, and find for plaintiff on the other material 
allegations of plaintiff’s complaint, then your verdict should be for the plaintiff.” 

Appellant’s first contention is that it was not required to prove a technical theft 
of the automobile; that the question as to whether the policy covered the loss was a 
question exclusively between the insurer and the insured, a question in which the 
sales company was not interested, and in which it had nothing to do; and that the 
assignment transferred to the insurance company any and all rights of action Mar- 
tindale had against the sales company. Appellee, on the other hand, contends that in 
order to recover it was necessary for appellant to prove there had been an actual 
theft of the automobile by the employee of the sales company. 

In Medes v. Hornbach—App. D. C—, 6 F. (2d) 711, Hornbach operated a 
garage for the storage of automobiles. Medes rented space and left his car in 
defendant’s charge. The car was taken out by an employee of the defendant and 
damaged. The defense was that the employee, in taking the car, was acting without 
his employment, without the knowledge or consent of the defendant, and in viola- 
tion of his orders. The trial court directed a verdict for the defendant. In re- 
versing the judgment the court said: 

“Tt is the duty in general of one operating a garage in which automobiles are 
kept in storage for pay to exercise ordinary care by the employment of trustworthy 
servants and otherwise for the safe-keeping of the cars in his charge. On the 
other hand, he is not an insurer of their safety, and if a stored car is stolen from the 
garage without negligence upon his part, he is not in general liable to the owner 
for the loss. This rule likewise applies, should the thief be an employee of the 
person operating the garage, if the theft occurs without the connivance or negli- 
gence of the employer. Nevertheless, when the proof establishes that a stored car, 
while in charge of the garage keeper, has been taken out and used by an employee 
of the latter, without the knowledge or consent of the owner, and has been damaged 
by such use, such proof, standing alone and unexplained, is sufficient to make out a 
prima facie case for a recovery by the plaintiff” (citing Knights v. Piella, 111 Mich. 
9, 69 N. W. 92, 66 Am. St. Rep. 375; Hadley v. Orchard, 77 Mo. App. 141; Claflin 
v. Meyer, 75 N. Y. 260, 31 Am. Rep. 467; Staley v. Colony Co. (Tex. Civ. App.) 
163 S. W. 381; Colburn v. Art Ass’n, 80 Wash. 662, 141 P. 1153, L. R. A. 1915A, 
594; Travelers’ Indemnity Co. v. Fawkes, 120 Minn. 353, 139 N. W. 703, 45 L. R. A. 
(N. S.) 331; Handley v. O’Gorman, 45 R. I. 242, 121 A. 399). 

[2] In Miles v. International Hotel Co., 289 Ill. 320, 124 N. E. 599, the court said: 

“The weight of modern authority holds the rule to be that where the bailor 
has shown that the goods were received in good condition by the bailee, and were not 
returned to the bailor on demand the bailor has made out a case of prima facie 
negligence against the bailee, and the bailee must show that the loss or damage was 
caused without his fault. * * * The effect of this rule is not to shift the burden of 
proof from plaintiff to the defendant, but simply the burden of proceeding.” 

[3] And such prima facie case is not overcome by a showing on the part of 
the bailee that the goods have been burned, or otherwise destroyed or stolen. Before 
such prima facie case can be said to be overcome, the bailee must further produce 
evidence tending to prove that the loss, damage, or theft was occasiond without his 
fault. This rule has been applied to garage keepers who failed to return automobiles 
on demand. Mehesy v. Mission Garage, 60 Cal. App. 275, 212 P. 643; Tatro v. 
Baker, etc., Co., 215 Mich. 623, 184 N. W. 449; Blackburn v. Depoyster, 209 Ky. 
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105, 272 S. W. 398; E. R. Parker Motor Co. v. Spiegal, 33 Ga. App. 795, 127 S. E. 
797; Southern Garage Co. v. Brown, 187 Ala. 484, 65 So. 400. 

[4, 5] We cannot concur in appellee’s contention. Appellant was not required 
to prove the crime of larceny, as defined in instruction No. 8. The complaint does 
not allege a larcenous taking of the automobile by appellee’s employee.. The charge 
is that such employee wrongfully drove the automobile out of the garage, out into 
the country, and through his negligence wrecked and destroyed it. True, appellant, 
in alleging the assignment to it by the insured of all rights which he had arising out 
of or in any way connected with the act of the employee of appellee in relation to 
the driving and wrecking of the automobile, refers to the same as “the aforesaid 
theft.” But if the word “theft” is to be given a technical meaning, there was no 
“aforesaid theft” alleged or referred to in the complaint giving Martindale any right 
which was or could be assignable. Any and all rights of action possessed by 
Martindale against the sales company or its employees, arising out of or in any way 
connected with the act of the employee in taking the automobile out of the garage 
without the consent of the owner, was assignable, and was assigned to appellant, 
and this included the right to sue for the damage occasioned by the wrecking of 
the car. The “aforesaid theft” will and should be construed the same as if the words 
“aforesaid taking” had been used. The section of the statute quoted in instruction 
No. 8, in which the court defines grand larceny, is not the only statute making it 
a crime to take an automobile. Section 2460, Burns’ 1926 (Acts 1921, p. 494, c. 
189), provides that, whoever unlawfully, without the consent of the owner, takes 
hauls, carries, or drives away certain vehicles, including an automobile, shall be 
guilty of the crime of “vehicle taking.” And a person who violates this statute and 
is thereafter convicted and punished in accordance with its provisions: may very 
properly be said to be guilty of stealing an automobile, and in referring to his act 
it —— be quite proper to say he stole an automobile, or that in so doing he committed 
a theit. 

We also have another statute making it a crime for any one to take possession 
or to assume cuntrol.of any vehicle of any character which is the property of another 
and to use, drive, or operate the same without the consent of the owner. Section 
2492, Burns’ 1926 (Acts 1913, p. 942, c. 349). The complaint clearly and sufficiently 
alleges and the evidence without any doubt shows an unlawful taking of the automo- 
bile, as defined by this section of the statute. If the employee in question has been 
on trial for a violation of this statute, the undisputed evidence would be sufficient 
to sustain a verdict finding him guilty. It was this kind of a taking that was al- 
leged in the complaint, and which was later referred to by the rather inappfopriate ex- 
pression “aforesaid theft.” The court erred in construing the complaint as charg- 
ing the technical crime of larceny, in giving an instruction defining the crime of 
grand larceny, and in telling the jury its verdict “must be for the defendant” if it 
failed to find the employee in question “stole” the automobile. The court by this in- 
struction told the jury there could be no recovery unless the employee, in taking 
the automobile out of the garage, committed the crime of larceny as defined in the 
instruction. This was error. 

In connection with appellant’s contentions that the verdict of the jury is not 
sustained by sufficient evidence, and that it is contrary to law, appellant and appellee 
have discussed the law relative to the duties and liabilities of a public garage keeper 
who stores automobiles for hire. In view of the fact that this cause must be 
reversed and remanded for a new trial, we deem it proper and advisable to consider 
the contentions of the parties in this behalf. 

Appellant’s contentions are stated in its brief as follows: 

“(1) When a garage keeper undertakes to store cars and provide reasonable 
protection therefor, and then leaves a single employee in charge, the garage keeper 
cannot say that such employee is not charged with the duty of protecting such car. 
(2) Where an employer is under a contract duty to furnish protection and delegates 
the duty to an employee, who is himself guilty of causing damage instead of furnish- 
ing protection, the employer is liable, even though the employee is acting contrary 
to orders. (3) Proof that the automobile was placed in the care of the defendant 
in good condition, and was delivered in damaged condition when called for, is suffi- 
cient to make a prima facie case and place upon the defendant the burden of ex- 


plaining the damage in a way inconsistent with liability, and no sufficient explana- 
tion was given in this case.” 


Appellee says: 
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“In a case of bailment for hire the bailee is liable only for the exercise of ordinary 
care. He is in no sense an insurer. The measure of care called for by the foregoing 
rule is such as men in general, of common prudence, ordinarily bestow upon their 
own property similarly situated.” 

Appellee cites and rules solely on the case of Firemen’s Fund Insurance Co. v. 
Schreiber, 150 Wis. 42, 135 N. W. 507, 45 L. R. A: (N. S.) 314, Ann. Cas. 1913E, 
823, where a night man finished his work about 1:30 a. m. and went out to get a 
lunch, intending to return and permanently close the place for the night. While out 
for lunch he met an acquaintance, and they conceived the idea of taking the machine 
in question and taking a ride. They took the machine and damaged ‘t. It was 
there held that the employee in taking the car out of the garage, so iar stepped 
aside and departed from the scope of his employment and effected a personal purpose 
of his own so as to sever the connection between him and his employer, and thus 
rendering him alone liable, and that under such circumstances the employer was not 
liable. The strength of this case as an authority is greatly weakened hy the fact 
that three of the seven judges dissented. And, so far as we are advised, it has never 
been cited with approval or followed by any appellate tribunal. The courts of Cali- 
fornia, Illinois, New Jersey, Pennsylvania, and District of Columbia have refused 
to follow it. See Muehlebach v. Paso Robles Springs Hotel, 65 Cal. App. 634, 
225 P. 23; Evans v. Williams, 232 Ill. App. 439; Corbett v. Smeraldo, 91 N. J. 
Law, 29, 102 A. 889; Vannatta v. Tolliver, 82 Pa. Super. Ct. 546; Medes v. Hornbach, 
— App. D. C. —, 6 F. (2d) 711. 

In Muehlebach v. Paso Robles Springs Hotel, supra, where valuables deposited 
in the hotel safe by a guest were stolen by a servant charged with safely guarding 
them, and who had access thereto, the hotel keeper, being a bailee for hire, was held 
liable therefor under the rule that if a duty of the master be violated he is liable 
therefor, whether he or his servant was guilty of the breach, even though the servant 
— contrary to instructions without his master’s consent, fraudulently, or crimi- 
nally. 

16) In Evans v. Williams, supra, an employee of the defendant, and in Sole 
charge of the garage at the time, took plaintiff’s car out for a “joy ride” and wrecked 
it. It was contended there, as in the instant case, that when the employee left the 
garage and wrongfully took the car for his own use he “instantly and automaticaily” 
ceased to be the servant of the defendant, because he was engaged in an unauthorized 
enterprise entirely outside the scope of his employment. The court after referring 
to Firemen’s Fund Ins. Co. v. Schrieber, supra, said: 

“In bailment the contract is in its nature a direct and personal obligation by 
which the bailee undertakes personally to keep safely the property committed to his 
care. It is an obligation from which he cannot relieve himself without the other’s 
consent. * * * The actual work of guarding the property may be delegated to an 
employee, and in the customary way of conducting many businesses this must be done 
during certain hours of the day, but the bailee is not thereby relieved from the rer- 
sonal obligation of his contract. An employee to whom such duty is delegated stands 
in the place of his employer and any negligence of this employee in protecting 
the property is the negligence of the employer, who can be made to respond in 
damages caused thereby. Any other rule would have a tendency to tempt a bailee 
to lessen his personal liability for damages by delegating to irresponsible servants 
the care of the property. This would be unjust to the bailor as increasing the risk 
to the property and decreasing his chances of obtaining adequate compensation 
for damages thereto. The primary and essential object of this contract of bailment 
was the safety of the automobile, and no rule of law should tend to diminish this 
by putting a premium on lack of personal attention.” 

This statement of the law is quite applicable to the facts in the instant case 
= meets with our approval. See, also, Smith v. Bailey, 195 Mich. 105, 161 N. W. 


In Corbett v. Smeraldo, supra, an automobile was stored with the owner of a 
garage at an agreed price for care and storage. A night man in charge of the 
garage took the automobile out for his own purposes and damaged it. Held there was 
a breach of the contract to store, and that the plaintiff was entitled to recover. “Stor- 
age,” said the court, “involved keeping the automobile there and not permitting it to go 
out without the plaintiff's authority. If-.the defendant chose to intrust that duty to 
his night man, he was liable, not because the night man was negligent, but berause 
the defendant himself had been guilty of a breach of his contract of storage. * * * 
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There was a breach of the contract to store as soon as the automobile was taken 
out of the garage.”” The court, commenting on the Wisconsin case, said its authority 
was shaken by the dissent of three judges, and called attention to the fact that 
that case was founded on the tort of the servant and did not involve the terms of 
the contract. 

In Vannatta v. Tolliver, supra, the night watchman permitted a car to be 
taken out of a garage without the knowledge or consent either of the owner of the 
car or of the garage keeper, and the latter was held liable for damages to the 
car. Quoting from McLain v. Automobile Co., 72 W. Va. 738, 79 S. i. 731, 48 
L. R. A. (N. S.) 561, Ann. Cas. 1915D, 956, the court said: 

“The garage keeper cannot leave the garage solely in the hands of a servant 
and then say that his negligence in letting a car out is beyond the scope of his 
employment. That would leave the garage without any one to protect cars; in 
itself it would be want of reasonable care.” 

The court also quoted from Sherman & Redfield, Law of Negligence, § 154 
(6th Ed.) where the authors said: 

“Where the servant by his wrongful act deprives the plaintiff of the benefit 
oi some act which it was the duty of the master to perform and periormance 
of which is, in whole or in part, delegated to that servant, the master is responsible 
for the servant’s act, no matter how willful, malicious and unauthorized it may be.” 

[7] Whether the insurance policy issued by appellant covered the loss of the 
automobile was a question for appellant and the owner of the automobile to settle. 
With that question appellee is not interested and has nothing to say. Potomac Ins. 
Co. v. Nickson, 64 Utah, 395, 231 P. 445, 42 A. L. R. 128; Southern Garage Co. 
v. Brown, 187 Ala. 484, 65 So. 400. 

[S] Indeed, it was not necessary for appellant to allege or preve the issuance 
of the policy of insurance or the payment of the loss to the insured. The only 
facts appellant was required to allege and prove were facts showing a cause of action 
in favor of the insured and an assignment of such cause of action to appellant. If 
the cause of action was fought on the equitable doctrine of substitution or subro- 
gation, the rule would be different 

In Potomas Ins. Co. vy. Nickson, supra, where a garage keeper, who had stored 
an autcmolle for hire, gave a claim check therefor and afterwards delivered it to 
a wrong person, the ceurt held (1) having violated the contract of bailmen:, he was 
guilty of conversion thereot, regardless of negligence; (2) what the cause of action 
was assignable; and (3) the iact that the insurance compaivy, paying the owner of 
the automobile damages sustained while in the hands of the thief to whom the 
garage keeper delivered it, was liable only for theft and not for misdelivery, did 
not affect the right of the insurance company to recover from the garage keeper, 
who was protected against paying more than one claimant by the assignment of 
right of action by the insured, and by fact that insurer pa‘d loss to owner and was 
subrogated to his right. This is a well-considered case and reviews the authoritics 
dealing with the question of misdelivery. 

[9] Appellee, in support of its contention that the evidence is sufficient to 
sustain a finding that it was not guilty of any negligence, says: 

“There was nothing to show that the managers of the garage had any notice 
or occasion to suspect that their employees would resort to any unwarranted use 
of the cars left in the garage.” 

[10] The answer to this statement is that it assumes the burden was on ap- 
pellant to prove appellee had some notice or occasion to suspect their ‘employees 
might or would resort to some improper use of| the automobile. When appellant 
showed a failure to return the car, it made out a prima facie case, and the burden 
was on appellee to go on with the evidence and produce sufficient evidence to over- 
come the prima facie case in favor of appellant. 

On the night when the car in question was taken out of the garage the night 
force consisted of two men, Breem and Woodson. Breem was the night man in 
charge of the garage, and Woodson was a car washer. Both were under instructions 
to bring their lunch with them and to remain in the garage all night. Woodson 
was not expected to be there alone. The president and general manager of the 
sales company testified, in part, as follows: 

“At the time it was taken from the garage by Woodson, Breem was the night 
man in charge and he had gone to his midnight lunch. When he came back he stepped 
into the office and was in there a few minutes when Woodson came and told him 
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he was going out to his lunch. He went out the back way. Breem went down the 
garage a little and noticed this stall where Martindale’s car was parked was vacant, 
and he says Woodson could not have taken the car from that stall after he, Breem, 
came back because he would have heard the motor start up, but it could have gone 
out of there while he was at lunch. I do not know where Woodson is now.’ 

He also stated that Woodson was not expected to be in the garage alone. Warrants 
were issued for the arrest of Woodson for vehicle taking, grand larceny, and unlaw- 
ful possession, but he has never been found or arrested. 

There is no other evidence in the record relating to this question, and, instead 
of meeting and overcoming the prima facie case made by appellant, it tends strongly 
to prove that the night man, Breem, was guilty of negligence in going out for his 
lunch in violation of his orders and in leaving the colored car washer in the garage 
alone, when, as the president of appellee says, he was not expected to be there alone. 
And this prompts the question, Why was he not expected to be there alone? It 
would seem as if appellee should be required to answer this question satisfactorily 
before being held not negligent. The time has not yet arrived when a ‘public garage 
keeper can leave an unknown, irresponsible, fly-by-night employee, charged with the 
duty of protecting automobiles in storage, in charge of his garage, and then be held 
not liable for the act of such an employee in wrongfully or unlawfully taking cars 
out, even though it be for nothing more than a joy ride. 

[11] It would seem that the owner of a public garage, who gives an unknown 
and irresponsible employee, like Woodson, the opportunity and means of taking the 
automobiles of customers out of the. garage for their personal use and pleasure, 
should as a matter of law, be held to be guilty of negligence. And in the instant case, 
it will not be a sufficient answer for appellee to say it had a responsible night man in 
charge of its garage, when the evidence shows that the night man, when he went out 
for his lunch, left the one who took the automobile alone in the garage. The act of 
the night man in leaving Woodson alone in the garage is chargeable to appellee, 
and it must assume the responsibility. 

[12] Referring again to the expression “aforesajd theft” as used in the complaint, 
it is well settled that such words as “steal,” “rob,” and “theft” are frequently quali- 
fied by the rest of the language used so as to show they were not used in their tech- 


. nical sense. Randall v. Evening News Ass’n, 101 Mich. 561, 60 N. W. 301; Darling 
v. Clement, 69 Vt. 292, 37 A. 779. 

We hold the court erred in giving instruction No. 8, and that the verdict is not 
sustained by sufficient evidence. Judgment reversed with directions to sustain 
appellant’s motion for a new trial and for further proceedings consistent with this 
opinion. 

Dausman, J., absent. 


NEW YORK INDEMNITY CO. v. HATCHER. 
(Court of Appeals of Kentucky. Feb. 8, 1927.) 
291 Southwestern Reporter 4. 

INSURANCE—UNDER COLLISION POLICY REQUIRING AUTOMOBILE 
TO HAVE BUMPERS, INSURER IT NOT LIABLE FOR DAMAGE RE- 
SULTING AT TIME IT WAS NOT SO EQUIPPED. 

Where rider attached to face of policy insuring automobile against collision re- 
quired that automobile described therein be continuously equipped with bumpers, the 
insurer is not liable for damages resulting to automobile at time it was not equipped 
with bumpers. 

(For other cases, see Insurance, Dec. Dig. § 424.) 


Appeal ~~ oa Court, Pike County. 

Action by F Hatcher against the New York Indemnity Company. Judgment 
for plaintiff, and ‘Ghnaien appeals. Reversed and remanded. 

Harman, Francis & Hobson, of Pikeville, for appellant. 

Johnson, Auxier & Hinton, of Pikeville, for appellee. 

SanpipcE, C. On September 29, 1923, appellant, New York Indemnity Company, 
in consideration of a stipulated premium ‘paid, delivered to appellee, F. T, Hatcher, 
a policy of automobile insurance. The collision feature of the policy only is here in- 
volved, and consequently only such of the policy’s provisions as relate thereto are 
material. Among other things, the company agreed: 

“(H) To indemnify the assured against loss by reason of damage to or destruction 
of any automobile described in said declaration, including its operating equipment and 
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tires, if caused solely by accidental collision with another object either moving or 
stationary ; excluding, however, damage to tires, unless other material damage to the 
automobile is sustained, and excluding also damage or destruction by fire from any 
cause whatever.” 

or reference to indemnity under the clause quoted above, the policy further 
provide 

“Declaration 9. The indemnity provided by this policy applies only to the, items 
below for which a premium charge is made: 

“non i. + + * 

“item: 2. °* * 9 

“Item 3. Collision damage to automobile(s) covered by this policy—Amount 
deductible from each separate claim either nil, $50, or $100)—Nil. $98.88—See in- 
suring agreement H and condition A. (Insert in space provided under items 2 and 3, 
or item 3, the words: No premium charges made, if the coverages are not desired.)” 

By rider attached to the face of the policy it was further provided: 

“Automobile Department No. VI 
“Bumper Indorsement. 

“In consideration of the reduced premium charge made in declaration 9, item 3, 
of the undermentioned policy, it is understood and agreed by the assured that the 
‘automobile (or automobiles) described in the policy is and will be continuously equipped 
with bumpers as follows: Car: Marmon. Front bumper—name, Biflex; manufac- 
turer, Biflex Products Co. Rear bumper—Biflex; manufacturer, Biflex Products Co. 

“The assured undertake to use all diligence and care in maintaining the efficiency 
of said bumpers throughout the life of this policy.” 

Appellee owned a seven-passenger Marmon touring car, and the insurance policy 
was written with reference to it. While the policy was in force appellant’s wife was 
driving the car in question, and while turning it around on one of the streets of the 
city of Pikeville, backed it violently into a telephone pole with considerable ensuing 
damage. The trunk rack was badly bent and twisted, and the rear end of the body 
of the car was badly indented and punctured in places. Claim for the damage result- 
ing from the collision was made, which appellant declined to pay, upon the theory 
that it was not liable under the insurance contract because the car in question at the 
time of the collision was not equipped with bumpers. Appellee thereupon instituted 
this action, and, upon the trial below, recovered judgment for $500. Hence, the appeal. 

Appellant insists that it was entitled to a peremptory instruction at the close of the 
testimony. There is no controversy as to the facts. It is admitted that the car 
insured was not at the time of the collision equipped with front or rear bumpers. 
Appellee sought to avoid the bumper clause of the insurance contract by making it 
appear that the trunk rack attached to the rear of this car took the place of and 
afforded the same protection that a bumper would have afforded. The difficulty in 
sustaining that contention grows out of the fact that the trunk rack was a part of 
the equipment of the automobile, and under the express provisions and conditions of 
the policy assured agreed to protect it as well as the car proper with a bumper. It 
appears that the premium rate for collision indemnity where the automobile is pro- 
tected by bumpers is considerably less than the rate where such is not the case. The 
policy written by appellant for and accepted by appellee was written at the lesser 
rate, and under the express agreement upon the part of insured that in consideration 
of the reduced premium charge the automobile would be continuously equipped with 
bumpers. Appellee argues that the provision in question is unreasonable because it 
specifies one particular bumper and none other that might be used. This case, how- 
ever, does not present that question, because the automobile insured does not appear 
to have been equipped with the make of bumper specified by the policy or with a 
bumper of any make or design. The court is unable to perceive any way in which 
appellant may be held to be bound under the insurance contract sued on. Appellee 
had no insurance contract with appellant indemnifying him against damage to the 
insured automobile caused by a collision such as that which occasioned the damage 
herein when the car was not equipped with bumpers. On the other hand, under the 
policy issued at the premium rate paid, appellee was protected against such damage 
only in the event the car was so equipped. It being admitted that when the damage 
occurred the car was not so equipped, there is no way of escaping the conclusion that 
appellant, insurer, was not liable under the insurance contract held by appellee for the 
damage which resulted. Hence, the trial court, at the conclusion of the evidence, 
erred in not peremptorily instructing the jury to find for appellant. 
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For the reason indicated, the judgment herein is reversed and cause remanded for 
further proceedings consistent herewith. 


FARMER v. UNION INS. CO. OF INDIANA. (No. 26297.) 
(Supreme Court of Mississippi, Division A. March 7, 1927.) 
111 Southern Reporter 584. 

(Syllabus by the Court.) 

1. ACTION—INJURY TO PERSON AND AUTOMOBILE STRUCK BY 
TRAIN CONSTITUTES SINGLE CAUSE OF ACTION, AND CANNOT 
ORDINARILY BE SPLIT. 

Injury resulting to person and to automobile when struck by train constitutes a 
single cause of action, and can only be split into more than one cause of action in 
exceptional cases for conserving ends of justice. 

(For other cases, see Action, Dec. Dig. §§ 48[2], 53[2].) 


2. INSURANCE—INSURER HELD RELEASED FROM LIABILITY ON POL- 
ICY AFTER INSURED RELEASED RAILROAD FROM LIABILITY FOR 
INJURY TO AUTOMOBILE. 

When insured released railroad company from liability for injury to automobile, 
thereby destroying right of subrogation of insurer in accordance with conditions of 
policy, insurer was thereby released from liability thereon. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


3. EVIDENCE—JUDICIAL RECORDS IMPORT UNERRING VERITY, AND 
ARE CONCLUSIVE AS TO EXISTENCE, DATE, AND LEGAL CONSE- 
QUENCES. 

Judicial records, required by law to be kept, import unerring verity, and are con- 
clusive’ evidence against all the world as to their existence, date, and legal con- 
sequences. 


(For other cases, see Evidence, Dec. Dig. § 883[3].) 


4. JUDGMENT—IF INSURED, IN SETTLING SUIT AGAINST RAILROAD, 
INTENDED TO RESERVE RIGHT OF ACTION FOR INSURER 
AGAINST RAILROAD, JUDGMENT SHOULD SO RECITE. 

If insured, in settling with railroad for damages to person and automobile, intended 
to reserve right of action for insurer against railroad in accordance with subrogation 
provided in policy, judgment should have so recited. 

(For other cases, see Judgment, Dec. Dig. § 91.) 


Appeal from Circuit Court, Leflore County; S. F: Davis, Judge. 

Suit by J. H. Farmer against the Union Insurance Company of Indiana. Judg- 
ment of dismissal, and plaintiff appeals. Affirmed. 

Kimbrough, Tyson & Kimbrough, of Greenwood, for appellant. 

Ri ee of Greenwood, for appellee. 

Situ, C. J. This is an appeal from a judgment sustaining a demurrer to a 
replication to a plea, and dismissing the suit. 

The declaration is on an insurance policy issued by the appellee on an automobile 
owned by the appellant, which declaration alleges that the automobile was struck by a 
train of the Yazoo & Mississippi Valley Railroad Company while being driven across 
the tracks of the company by its owner, one of the results of which was that the auto- 
mobile caught on fire and was so far consumed as to be a total loss. To this declara- 
tion, the appellee filed a special plea, alleging, in substance: 

That the policy contained the following subrogation clause: 

“And upon payment of any loss, damage, claim, or expense under this policy, the 
company shall be subrogated to the extent of such payment to all rights of recovery 
of assured against others for such loss, damage, claim, or expense, and the company 
shall be entitled, if it so desire, to institute, conduct, and prosecute, in the name of the 
assured, or in its own name, any claim of the assured for indemnity, damages, or 
otherwise against any third party.” 

That Farmer sustained personal injuries when his automobile was struck by the 
train and that he sued the railroad company for damages both to his person and to the 
automobile. While the suit was pending, Farmer amended his declaration so as to 
eliminate any claim for damages to the automobile, and an agreed judgment was then 
rendered in his favor against the railroad company for the sum of $3,000, which he has 
collected, thereby releasing the railroad company from liability for the destruction of 
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the automobile and rendering inoperative the subrogation clause of the insurance pol- 
icy, because of which the insurance company is relieved from liability on the policy. 

A demurrer to this plea was overruled, and Farmer replied thereto that he agreed 
to the rendition of the judgment against the railroad company on condition that the 
declartaion be so amended— 


“as to eliminate therefrom any claim against said railroad company for damages to 
his said automobile, stating as reasons for such condition that the amendment was 
desired for the reason that said plaintiff, J. H. Farmer, intended to held the Union 
Insurance Company of Indiana liable for his loss through the damage by fire to his 
said automobile, under its policy of insurance sued on herein and intended to proceed 
by suit against that insurance company to enforce collection of such amount as might 
be due him from said company.” 

A demurrer to this replication was sustained, and, upon Farmer’s declining to 
plead further, the suit was dismissed. 


[1] The injury inflicted on Farmer’s person and his automobile, when struck by 
the train, constitutes a single cause of action, and can only be split into more than one 
cause of action in exceptional cases necessary for conserving the ends of justice. 
Kimball v. Railroad Co., 94 Miss. 396, 48 So. 230. Such an exceptional case was Un- 
derwriters at Lloyd’s Insurance Co. v. Vicksburg Traction Co., 106 Miss. 244, 63 So. 
455, 51 L. R. A. (N. S.) 319. That case is similar to the one at bar in that an auto- 
mobile, while being driven by its owner across the tracks of a traction company was 
struck by a car, resulting in injury to both the owner’s person and to his automobile. 
It differs from the case at bar in this: There the owner of the outomobile received from 
an insurance company which had issued a policy on the automobile, the amount of the 
damages thereto, and assigned his claim therefor against the traction company to the 
insurance company under a subrogation clause in the policy. Thereafter the owner 
of the automobile recovered a judgment against the traction company for injuries 
to his person. The insurance company sued the traction company for the injury to the 
automobile, and this judgment in favor of the owner of the car for injury to his 
person was pleaded by the traction company in bar of the suit. Here the judgment 
against the railroad company was recovered and paid before the insurance company 
was called on to pay for the injury to the automobile, and when it had no interest 
therein except the right to be subrogated to the right of the owner of the automobile 
to recover from the railroad company for injury thereto in the event it should be 
called on to comply with its promise to the owner of the automobile to pay him 
oe Compare Fewell v. New Orleans & Northeastern Railroad Co. (Miss.) 109 

0. 4 ‘ 

(2] The promise of the insurance company to pay Farmer for injury to his auto- 
mobile was conditioned on its becoming thereby subrogated to his right of action for 
damages against the person who inflicted the injury thereto; and, when he released 
the railroad company from liability for injury to the automobile, he destroyed the 
right of subrogation of the insurance company to his cause of action therefor, and 
thereby released it from liability on its promise to pay for injury to the automobile. 

By his replication to the plea, Farmer sought to void this rule by alleging facts 
which, according to his contention, show that he did not release the railroad company 
from liability to be sued by the insurance company for injury to the automobile in the 
event it should pay therefor under the terms of its policy; and, in support thereof, he 
invokes the rule which is set forth in 14 R. C. L. 1405, par. 568, as follows: 

“Where the insurer releases the wrongdoer, reserving in the release his rights 
against the insurer, the reservation necessarily includes the right of the insurer to sue 
the wrongdoer; otherwise the reservation would be ineffective.” 


[3, 4] Assuming that this is a correct statement of the rule, and that the facts 
alleged in the replication indicate that Farmer intended to reserve a right of action 
for the insurance company against the railroad company, the rule can have no appli- 
cation here, for the reason that the settlement made by Farmer with the railroad com- 
pany was at the end of a lawsuit in which both the railroad’s interests and his were 
fixed by a judgment to which the law attaches certain legal consequences, which can- 
not be restricted by parol in a collateral attack on the judgment, for “judicial records 
required by law to be kept are said to import unerring verity, and to be conclusive 
evidence against all the world as to their existence, date, and legal consequences.” 
Jones v. Williams, 62 Miss. 183; Murrah v. State, 51 Miss. 652; 34 C. J. 506, 521. 
Compare McCraney v. New Orleans & N. E. Railroad Co., 128 Miss. 248, 90 So. 881, 
and the cases on which it is based, where the ground of the attack on the judgment 
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was that its rendition was fraudulently procured. If Farmer intended to reserve a 
right of action against the railroad for injury to the automobile, the judgment should 
have so recited. 

firmed. 


JALOFF v. UNITED AUTO INDEMNITY EXCHANGE er At. 
(Supreme Court of Oregon. March 8, 1927.) 
253 Pacific Reporter 883. 

4. INSURANCE—PROVISION OF AUTOMOBILE INDEMNITY INSUR- 
ANCE POLICY, EXEMPTING FROM LIABILITY FOR LOSS PAID BY 
CAR OWNER EXCEPT “AFTER ACTUAL TRIAL OF THE ISSUE,” 
HELD WAIVED. 

In automobile owner’s action on indemnity insurance policy, showing that insurer 
had defended action for injuries from collision of one of plaintiff’s automobiles until 
after return of verdict, and had thereupon denied liability and had refused to settle 
claims of other persons injured by same collision, which claims plaintiff thereupon com- 
promised, held to show a waiver of provision in policy exempting from liability for 
loss or expense paid by car owner, except “after actual trial of the issue.” 

(For other cases, see Insurance, Dec. Dig. § 514.) 


8. INSURANCE—PLEADING OF PLAINTIFF’S LIABILITY TO PERSONS 
INJURED BY COLLISION HELD SUFFICIENT IN ACTION ON AUTO- 
MOBILE INDEMNITY INSURANCE POLICY. 

In automobile owner’s action on indemnity insurance policy to recover amount of 
compromise settlements made to persons injured by collision, after refusal af defend- 
ant to defend actions on such claims, pleading of plaintiff’s liability to such persons 
and payment thereof held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

McBride, J., dissenting in part. 

Department 2. 

Appeal from Circuit Court, Multnomah County; George Rossman, Judge. 

Action by A. Jaloff, doing business under the firm name and style of the Columbia 
Stages, against the United Auto Indemnity Exchange and others. Judgment for 
plaintiff, and os appeal. Affirmed. 

See, also, 250 P 

This is an scaad oe a judgment in the sum of $6,812 in favor of plaintiff and 
against the defendants. During the times hereinafter mentioned, A. Jaloff, plaintiff 
herein, was engaged in the transportation of passengers for hire by means of motor 
vehicles, over the Columbia Highway, under the firm name and style of Columbia 
Stages. Defendant United Auto Indemnity Exchange was an organization composed 
of individuals, partnerships, and corporations authorized to exchange reciprocal or 
inter-insurance contracts, and defendant United Underwriters, Inc., was the duly 
appointed attorney in fact for its codefendant. 

On May 10, 1924, the defendants issued to the plaintiff their liability insurance 
policy, whereby they insured “all cars owned or operated by assured” in his stage 
business as provided in the policy. Clause A of the policy indemnifies the assured 
as follows: 

“Against loss resulting directly from the ownership, manipulation or use of any 
automobile described herein, by reason of the liability imposed by law upon the sub- 
scriber for damages on account of bodily injuries (including death resulting there- 
from), accidentally inflicted upon any person or persons * * * during the contract 
period. * * * 

Clause B relates to damage to property of others. As to any suit for damages 
brought against the assured, the policy provides: 

“United Auto Indemnity Exchange * * * do hereby agree to defend, in the name 
and on behalf of the subscriber, any suit brought against the subscriber to enforce 
a claim covered by clause A of this policy, whether groundless or not, for damages 
en account of bodily injury or death suffered, or alleged to have been suffered, by any 
person or persons under the circumstances described in Clause A of this policy, and 
resulting from an accident occurring during the period this policy is in force. 

And: 

“United Auto Indemnity Exchange do hereby agree to say, in addition to the limits 

of liability mentioned in clauses A and B of this policy, all expenses incurred by the 
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the automobile and rendering inoperative the subrogation clause of the insurance pol- 
icy, because of which the insurance company -is relieved from liability on the policy. 

A demurrer to this plea was overruled, and Farmer replied thereto that he agreed 
to the rendition of the judgment against the railroad company on condition that the 
declartaion be so amended— 


“as to eliminate therefrom any claim against said railroad company for damages to 
his said automobile, stating as reasons for such condition that the amendment was 
desired for the reason that said plaintiff, J. H. Farmer, intended to held the Union 
Insurance Company of Indiana liable for his loss through the damage by fire to his 
said automobile, under its policy of insurance sued on herein and intended to proceed 
by suit against that insurance company to enforce collection of such amount as might 
be due him from said company. 

A demurrer to this replication was sustained, and, upon Farmer’s declining to 
plead further, the suit was dismissed. 


[1] The injury inflicted on Farmer’s person and his automobile, when struck by 
the train, constitutes a single cause of action, and can only be split into more than one 
cause of action in exceptional cases necessary for conserving the ends of justice. 
Kimball v. Railroad Co., 94 Miss. 396, 48 So. 230. Such an exceptional case was Un- 
derwriters at Lloyd’s Insurance Co. v. Vicksburg Traction Co., 106 Miss. 244, 63 So. 
455, 51 L. R. A. (N. S.) 319. That case is similar to the one at bar in that an auto- 
mobile, while being driven by its owner across the tracks of a traction company was 
struck by a car, resulting in injury to both the owner’s person and to his automobile. 
It differs from the case at bar in this: There the owner of the outomobile received from 
an insurance company which had issued a policy on the automobile, the amount of the 
damages thereto, and assigned his claim therefor against the traction company to the 
insurance company under a subrogation clause in the policy. Thereafter the owner 
of the automobile recovered a judgment against the traction company for injuries 
to his person. The insurance company sued the traction company for the injury to the 
automobile, and this judgment in favor of the owner of the car for injury to his 
person was pleaded by the traction company in bar of the suit. Here the judgment 
against the railroad company was recovered and paid before the insurance company 
was called on to pay for the injury to the automobile, and when it had no interest 
therein except the right to be subrogated to the right of the owner of the automobile 
to recover from the railroad company for injury thereto in the event it should be 
called on to comply with its promise to the owner of the automobile to pay him 
— Compare Fewell v. New Orleans & Northeastern Railroad Co. (Miss.) 109 

0. i : 


[2] The promise of the insurance company to pay Farmer for injury to his auto- 
mobile was conditioned on its becoming thereby subrogated to his right of action for 
damages against the person who inflicted the injury thereto; and, when he released 
the railroad company from liability for injury to the automobile, he destroyed the 
right of subrogation of the insurance company to his cause of action therefor, and 
thereby released it from liability on its promise to pay for injury to the automobile. 

By his replication to the plea, Farmer sought to void this rule by alleging facts 
which, according to his contention, show that he did not release the railroad company 
from liability to be sued by the insurance company for injury to the automobile in the 
event it should pay therefor under the terms of its policy; and, in support thereof, he 
invokes the rule which is set forth in 14 R. C. L. 1405, par. 568, as follows: 

“Where the insurer releases the wrongdoer, reserving in the release his rights 
against the insurer, the reservation necessarily includes the right of the insurer to sue 
the wrongdoer; otherwise the reservation would be ineffective.” 


[3, 4] Assuming that this is a correct statement of the rule, and that the facts 
alleged in the replication indicate that Farmer intended to reserve a right of action 
for the insurance company against the railroad company, the rule can have no appli- 
cation here, for the reason that the settlement made by Farmer with the railroad com- 
pany was at the end of a lawsuit in which both the railroad’s interests and his were 
fixed by a judgment to which the law attaches certain legal consequences, which can- 
not be restricted by parol in a collateral attack on the judgment, for “judicial records 
required by law to be kept are said to import unerring verity, and to be conclusive 
evidence against all the world as to their existence, date, and legal consequences.’ 
Jones v. Williams, 62 Miss. 183; Murrah v. State, 51 Miss. G52; 34 C. J. 306, Szt. 
Compare McCraney v. New Orleans & N. E. Railroad Co., 128 Miss. 248, 90 So. 881, 
and the cases on which it is based, where the ground of the attack on the judgment 
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was that its rendition was fraudulently procured. If Farmer intended to reserve a 
right of action against the railroad for injury to the automobile, the judgment should 
have so recited. 

Affirmed. 


JALOFF v. UNITED AUTO INDEMNITY EXCHANGE ert at. 
(Supreme Court of Oregon. March 8, 1927.) 
253 Pacific Reporter 883. 

4. INSURANCE—PROVISION OF AUTOMOBILE INDEMNITY INSUR- 
ANCE POLICY, EXEMPTING FROM LIABILITY FOR LOSS PAID BY 
CAR OWNER EXCEPT “AFTER ACTUAL TRIAL OF THE ISSUE,” 
HELD WAIVED. 

In automobile owner’s action on indemnity insurance policy, showing that insurer 
had defended action for injuries from collision of one of plaintiff’s automobiles until 
after return of verdict, and had thereupon denied liability and had refused to settle 
claims of other persons ‘injured by same collision, which claims plaintiff thereupon com- 
promised, held to show a waiver of provision in policy exempting from liability for 
loss or expense paid by car owner, except “after actual trial of the issue.’ 

(For other cases, see Insurance, Dec. Dig. § 514.) 


8. INSURANCE—PLEADING OF PLAINTIFF’S LIABILITY TO PERSONS 
INJURED BY COLLISION HELD SUFFICIENT IN ACTION ON AUTO- 
MOBILE INDEMNITY INSURANCE POLICY. 

In automobile owner’s action on indemnity insurance policy to recover amount of 
compromise settlements made to persons injured by collision, after refusal af defend- 
ant to defend actions on such claims, pleading of plaintiff’s liability to such persons 
and payment thereof held sufficient. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

McBride, J., dissenting in part. 

Department 2. 

Appeal from Circuit Court, Multnomah County; George Rossman, Judge. 

Action by A. Jaloff, doing business under the firm name and style of the Columbia 
Stages, against the United Auto Indemnity Exchange and others. Judgment for 
plaintiff, and defendants appeal. Affirmed. 

See, also, 250 P. 717. 

This is an appeal from a judgment in the sum of $6,812 in favor of plaintiff and 
against the defendants. During the times hereinafter mentioned, A. Jaloff, plaintiff 
herein, was engaged in the transportation of passengers for hire by means of motor 
vehicles, over the Columbia Highway, under the firm name and style of Columbia 
Stages. Defendant United Auto Indemnity Exchange was an organization composed 
of individuals, partnerships, and corporations authorized to exchange reciprocal or 
inter-insurance contracts, and defendant United Underwriters, Inc., was the duly 
appointed attorney in fact for its codefendant. 

On May 10, 1924, the defendants issued to the plaintiff their liability insurance 
policy, whereby they insured “all cars owned or operated by assured” in his stage 
business as provided in the policy. Clause A of the policy indemnifies the assured 
as follows: 

“Against loss resulting directly from the ownership, manipulation or use of any 
automobile described herein, by reason of the liability imposed by law upon the sub- 
scriber for damages on account of bodily injuries (including death resulting there- 
—- accidentally inflicted upon any person or persons * * * during the contract 
period. * 

Clause B relates to damage to property of others. As to any suit for damages 
brought against the assured, the policy provides: 

“United Auto Indemnity Exchange * * * do hereby agree to defend, in the name 
and on behalf of the subscriber, any suit brought against the subscriber to enforce 
a claim covered by clause A of this policy, whether groundless or not, for damages 
en account of bodily injury or death suffered, or alleged to have been suffered, by any 
person or persons under the circumstances described in Clause A of this policy, and 
oe from an accident occurring during the period this policy is in force. * * * 


“United Auto Indemnity Exchange do hereby agree to say, in addition to the limits 
of liability mentioned in clauses A and B of this policy, all expenses incurred by the 
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exchange for investigation, negotiation, or defense; all costs and expenses incurred 
by the exchange in defending any suit, including any costs taxed against the sub- 
scriber and the interest accruing on that part of the verdict or judgment not in excess 
of the policy limits; all expenses incurred by the subscriber for such immediate sur- 
gical relief as shall be imperative at the time of the accident. * * * ” 

cna Under the policy, the duty of assured upon the occurrence of an accident is as 
ollows : : 

“Notice. Upon the occurrence of an accident covered by this policy, the subscriber 
shall give immediate written notice thereof to the exchange, and shall forward to the 
exchange forthwith, after receipt thereof, every written communication, or informa- 
tion as to any oral communication, and every process, pleading, and paper of any kind 
relating to any and all claims and proceedings. 

“The exchange reserves the right to settle any claim or suit, and the subscriber 
shall not voluntarily assume any liability or interfere in any negotiation or legal pro- 
ceedings conducted by the exchange on account of any claim; or except at his own 
cost, settle any claim; or incur any expense. 

* * * * * 

“Action against the exchange. No action shall lie against the exchange to recover 
for any loss and/or expen$e under this policy, unless it shall be brought by the sub- 
scriber for loss and/or expense actually sustained and paid in money by him after 
actual trial of the issue. * * * ” 

On August 17, 1924, this plaintiff, owner and operator of stage No. 48, was trans- 
porting passengers by means thereof, over the Columbia Highway, from the Dalles to 
Portland. On the same date, C. A. Wells, accompanied by Dorothy Wells, his wife, 
their three infant children, and one Burnice Case, was driving his Essex touring car 
from Portland to Hood river. About 4:15 p. m., Wells, while proceeding eastward 
along the Columbia Highway through the town of Cascade Locks to the intersection 
of the highway by the Stevenson Ferry road about a quarter of a mile east of 
Cascade Locks, saw a sedan approach the highway from the north and turn toward 
the west. About the time the sedan reached the highway, Wells, seeing the stage 
approaching from the east at a rapid rate of speed, immediately drove his car off the 
pavement and onto the gravel on the right of the pavement, leaving the pavement 
clear. The driver of the stage, in an attempt to pass the sedan, pulled so far to his 
left that the stage collided head on with the Wells car, with the result that Wells, his 
wife, one of their children, and Miss Burnice Case, all occupants of the Wells car, and 
Mary Knight, one of the stage passengers, sustained personal injuries of more or 
less consequence. 

Immediately after the accident, this plaintiff, in accordance with the terms of the 
policy of insurance hereinabove referred to, made to the defendants a report of all the 
facts and circumstances relating to the accident, and, when claims for compensation 
were made, immediately communicated such facts to defendants, who entered upon a 
full investigation. Thereafter, following the institution of action by Dorothy Wells 
and Merwin Wells, the defendants herein prepared and filed answers in such actions 
on behalf of plaintiff and appeared and defended the action of Dorothy Wells against 
him, but, upon the return of a verdict of $4,000 in favor of Dorothy Wells, the plaintiff 
in that case, the defendants immediately repudiated their contract and refused to de- 
fend the case prosecuted against plaintiff by Merwin Wells, on the ground that car No. 
48 was not covered by his policy of insurance. Merwin Wells recovered judgment for 
$2,500. Thereafter, this plaintiff paid the above judgments and sued these defendants 
upon their contract embraced in the insurance policy which had been issued and de- 
livered to him, for the recovery of the sums so paid. The defendants answering, 
denied that car No. 48 was covered by the policy sued upon. That issue terminated 
in favor of this plaintiff, who recovered judgment for the sums paid by him on account 
of the prior judgments recovered against him by Dorothy Wells and Merwin Wells. 
On appeal to this court, that case was affirmed. See — in Jaloff v. United Auto 
Indemnity Exchange, filed December 28 :1926, 250 P. 

Following the recovery of judgments by Dorothy Wells and Merwin Wells against 
this plaintiff, C. A. Wells, Burnice Case, and Mary Knight brought actions against. 
him for personal injuries arising out of the accident. Plaintiff promptly transmitted to 
the insurer all papers and process served upon him in these actions, with the request 
that it appear and defend the same. Upon its refusal to appear and defend, plaintiff 
settled the claims and brought action to recover the amounts paid to the respective 
parties in the three personal injury cases set forth in the three personal injury cases 
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set forth above and in a fourth cause of action based upon the payment by him of 
$750 attorney’s fees and filing fees in the sum of $62. The trial terminated in a 
judgment for this plaintiff. ‘he defendahts, appealing therefrom, assign the errors 
hereinafter discussed. 

Barnett H. Goldstein and Thomas Mannix, both of Portland, for appellants. 

Alfred E. Clark and S. B. Weinstein, both of Portland (Clark, Skulason & Clark 
and S. B. Weinstein, all of Portland, on the brief), for respondent. 

Brown, J. (after stating the facts as above). [1] The defendants contend that 
the trial court erred in admitting as evidence the judgment roll in a former case be- 
tween the parties hereto. The court record was relevant to a material issue. It proved 
that the coverage of plaintiff’s motor vehicle, known in the record as car No. 48 by 
insurance policy No. 428, issued and delivered to him by the defendants, and forming 
the basis of this action, formed one of the material and relevant issues in a prior 
action between the identical parties hereto, and involved the same wrongful act, which 
action resulted in a final judgment upon the merits of the case and determined that 
car No. 48 was within the protection of the insurance policy. 

“Regardless of any difference in the causes of action or subject-matter, the con- 
clusiveness of a former adjudication extends to every question in issue and determined 
by 7 court.” 2 Freeman on Judgments (Sth Ed.) § 688, and authorities cited in 
note 6. 

See, also, Runnells v. Leffel et al., 105 Or. 346, 207 P. 867. 

[2, 3] The defendants’ contention that motor car No. 48 is not covered by insur- 
ance policy No. 428 is barred by the former adjudication, unless, as they assert, the 
appeal of the former case removed the bar. 

“It has been held in some jurisdictions that the pendency of an appeal from a 
judgment deprives the judgment of that character of finality which is necessary to 
constitute it an estoppel, and for that reason it cannot be set up as a bar to a new 
suit. In other jurisdictions, however, it is held that,- although the pendency of an 
appeal stays the enforcement of the judgment, it does not affect its conclusive effect as 
evidence, and therefore does not prevent the judgment from being pleaded in bar of 
a second action for the same cause.” 34 C. J. pp. 771, 772. 

In this jurisdiction, it has been uniformly held that an appeal does not affect the 
conclusive character of a judgment as evidence. Day v. Holland, 15 Or. 464, 15 P. 
855; Toy v. Gong, 87 Or. 454, 170 P. 936. In the case of Toy v. Gong, supra, Mr. 
Justice Harris, in speaking for the court, said: 

“In this state it is the established rule that the force of a decree as a plea or as 
evidence remains unimpaired until it is reversed or modified.” 

[4] The defendants next ask this question: 

“Has the plaintiff under this policy a cause of action without pleading and proving 
the loss sustained and actually paid in money by him after actual trial of the issue?” 

[5] We have set out in our statement the provisions of the insurance policy that 
defendants invoke to defeat an action against the exchange until the loss or expense 
sued for has been paid by plaintiff with defendants’ consent or “after actual trial of 
the issue.” In view of the foregoing provisions, unless the plaintiff can plead and prove 
the waiver of such conditions by the insurance company, it is necessary, as a condition 
precedent to maintaining this action, that he plead and prove his compliance there- 
with by performance. 3 Bancroft’s Code Pleadings, §§ 1594, 1610; 14 Stand. Ency. of 
Proc. p. 39; Long Creek Building Association v. State Insurance Co., 29 Or. 569, 46 
P. 366; Hannan v. Greenfield, 36 Or. 97, 58 P. 888; Young v. Stickney, 46 Or. 101, 79 
P. 345. In Waller v. City of New York Ins. Co., 84 Or. 284, 164 P. 959, Ann. Cas. 
1918C, 139, Mr. Justice Burnett, speaking for the court, wrote: 

“It is a rule of pleading in this state that where the plaintiff relies upon a contract 
he must show full performance on his part or else some valid excuse, as an example 
of which latter waiver may be classed, and that all this must appear in his complaint” 
—then follow citations. 

[6] Waiver of the performance of a condition precedent may be pleaded by a state- 
ment of facts sufficient to establish a waiver. In other words, it is unnecessary to 
aver waiver in terms where the facts alleged show a waiver. 14 Stand. Ency. of Proc. 
pp. 52, 53. To the same effect are Durkee v. Carr, 38 Or. 189, 63 P. 117; Winter v. 
City of Niagara Falls, 190 N. Y. 198, 82 N. E. 1101, 123 Amr. St. Rep. 540, 13 Ann. 
Cas. 486; Todd v. Union Cas. & S. Co., 70 ‘- Div. 52, 74 N. Y. S. 1062; Glazer v. 
Home Insurance Co., 190 N. Y. 6, 82 N. E. 727; Hurt v. Employers’ Liability Assur. 
Corp. (C. C.) 122 F. 828. 
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Plaintiff's pleading avers the coverage of car No. 48 by the insurance policy form- 
ing the basis of this action. It avers accidental injuries to five several persons. It 
alleges that the plaintiff gave the insurance company notice and forwarded to it every 
communication and all information coming into his possession relating to the acci- 
dent; that the insurance company took complete charge and control of the investiga- 
tion of the facts and continued in control of the situation for seven months; that it 
filed answers in two actions arising out of the accident and conducted the trial of the 
case of Dorothy Wells against this plaintiff, but that, upon the return into court of 
a verdict in the sum of $4,000 against him, the company immediately repudiated its 
contract with this plaintiff and notified him that it disclaimed all liability with respect 
to the accident and the claims for damages against the stage company arising out of 
the same, and refused to take any further action thereon. Plaintiff’s complaint further 
avers that the three additional and unlitigated actions mentioned in our statement were 
brought against him, that he notified the insurance company of the filing of such 
actions, transmitted to it all papers and process in relation thereto, and gequested that 
it defend the same, and that, following its repeated repudiation of the insurance con- 
tract and disclaimed of all liability thereunder, he settled and adjusted each of them 
by a settlement that was “fair, reasonable and prudent.” 

The plaintiff in this case relies upon the doctrine announced in St. Louis Dressed 
Beef & Provision Co. v. Maryland Casualty Co., 201 U. S. 173, 26 S. Ct. 400, 50 L. 
Ed. 712, wherein it was held that the refusal of the casualty company to defend two 
certain actions for damages against the assured constituted such a breach of its con- 
tract with the policyholder that it released it from the agreement not to settle the 
claims without the consent of the company, and amounted to a waiver of the condi- 
tion that it was only liable for judgment rendered against the assured after trial and 
satisfaction thereof by payment. The certificate in that case shows that the plaintiff's 
petition alleged the existence of these facts: That Maryland Casualty Company agreed 
to indemnify St. Louis Dressed Beef & Provision Company for the term of one year 
against loss from liability for, damages on account of bodily injuries accidentally 
suffered by any person or persons and caused through the negligence of the assured. 
The policy of insurance sued upon contained conditions identical with the conditions 
of policy No. 428 as set forth in our statement herein. In that case, the plaintiff 
alleged its liability to the injured clafmants for damages, and the waiver of the con- 
ditions of the policy by the casualty company. Among other things, the petition 
alleged: 

“On May 25, 1901, the plaintiff became liable for damages on account of bodily 
injuries accidentally suffered by Mrs. Nellie Heideman and caused through the negli- 
gence of the plaintiff. * * * The plaintiff immediately gave the defendant notice of 
* * * a claim against the plaintiff for damages. * * * The defendant notified the plaintiff 
that it denied that it was liable to it on account of the damages resulting from the 
accident * * * because, * * * the driver of the plaintiff's wagon was not an employee of 
the plaintiff. * * * The injuries to Mrs. Heideman were, * * * serious and permanent 
and the plaintiff was liable for damages in each of the suits.” 

The following question in that case, certified by the Circuit Court of Appeals for 
the Eighth Circuit to the Supreme Court of the United States for instructions thereon, 
is the identical question involved in the case at bar, and the holding of the United 
States Supreme Court on that question is, we believe, decisive of this appeal. 

“Did the denial of all liability by the assurer and its refusal to defend the suits 
in the name and on behalf of the assured as provided by paragraph 2 of the policy 
constitute such a breach of the contract on its part that it released the assured from 
its agreement in paragraph 3 that it would not settle any claim except at its own cost 
without the consent of the assurer previously given in writing, and from the provision 
of paragraph 8 that no action should lie against the assurer as respects any loss unless 
for loss actually sustained and paid by the assured in satisfaction of a judgment after 
trial of the issue?” 

This question was answered in the affirmative. 

While the authorities are not in full accord on the subject, we believe the better 
doctrine to be that announced by Mr. Justice Holmes, speaking for the Supreme Court 
of the United States in St. Louis Dressed Beef & Provision Co. v. Maryland Casualty 
Co., supra, the case last hereinabove discussed. From the syllabus of that case we 
take the following summarization of the opinion: 

“An insurace company issued its policy insuring the assured against statutory and 
common-law liability for damages caused by negligence of insured or its employees, the 
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insured to give immediate notice of any accident to the company, which agreed to 
defend any suit for damages brought against the assured, the latter not to make any 
settlement without the company’s consent, and not to bring any action under the policy 
except for loss actually paid in satisfaction of judgment after trial. After an accident 
of which notice was duly given the assured was sued and the company refused to de- 
fend on the ground that the accident was not within the risks assumed. The assured to 
avoid heavy judgments settled the suits out of court and sued the company. Held 
that: The refusal of the company to defend the suits constituted such a breach of 
the contract that it released the assured from the agreement not to settle the claims 
without its consent, and amounted to a waiver of the condition that it was only liable 
for judgment rendered against the assured after trial and satisfied.” 


The following from Matter of Empire State Surety Co., 214 N. Y. 563, 108 
N. E. 827, is peculiarly applicable to the facts in the case at bar: 

Failure to defend suits brought against the assured constituted a breach of con- 
tract upon its part [citing cases]. Such a breach of contract on the part of the com- 
pany released the assured from the agreement not to settle the claim without its con- 
sent, and was in effect a waiver of the condition of the policy that the company should 
only be liable after the assured had paid the judgment rendered against him. * * * In 
St. Louis D. Beef & P. Co. v. Md. Casualty Company (supra), Mr. Justice Holmes 
said: “The defendant by its abdication put the plaintiff in its place with all its 
rights.’ ” 


Another leading case upon the subject is that of Butler Bros. v. American Fidelity 
Co., 120 Minn. 157, 139 N. W. 355, 44 L. R. A. (N.S.) 609. Again in that case 
the insurance company contended that no recovery could be had because there had 
been no trial of the issue. In its disposition of the case, the Supreme Court of Min- 
nesota, after a full discussion of the facts involved, concludes in language following: 

“If the first contention is sustained, it means that whenever the insurer refuses 
to defendant an action, leaving its entire conduct to the insured, the latter, if he is 
unwilling to lose the benefit of the insurance he has paid for, must go to the 
expense of a trial, and take the chances of a heavy verdict, very likely in excess of his 
insurance. * * * The company has refused to take the defense, has refused to exercise 
its right to settle the case, or defend it, as it saw fit, and has left the entire control 
and conduct of the litigation with the insured, all contrary to its contract. The 
amount paid on a reasonable settlement constitutes a ‘loss from the liability imposed by 
law’ as much as does the payment of a judgment rendered after a trial. * * * We hold 
that, by its refusal to take the defense of the action, defendant broke its contract, and 
waived the condition therein which required a judgment after trial of the issue, as well 
as released the insured from its agreement not to settle the case without its consent.” 

In the recent case of Rosenberg v. Maryland Casualty Co. (N. J. Sup.) 130 A, 
726, is presented a situation much like that in the case at bar. In that case, the insur- 
ance company against which the action was brought claimed exemption by reason 
of the following provision in its policy: 


“The company is not responsible for any settlements made or expenses incurred 
by assured, unless * * * (such are) * * * first specifically authorized in writing by the 
Company. * * *” 

The Supreme Court of New Jersey, in rendering its decision, thus interprets the 
above paragraph, in language clear and convincing: 

This provision can only apply where both parties were proceeding under, and in 
accordance with, the terms of the policy. The defendant’s refusal to defend the action 
against the plaintiff was in direct violation of the terms of the policy, and, of necessity, 
compelled the plaintiff to protect his interest.” 


We believe this to be sound reasoning and a fair statement of the law. To similar 
effect are Interstate Casualty Co. v. Wallins Creek Coal Co., 164 Ky. 778, 176 S. W. 
217, L. R. A. 1915F, 958; Wisconsin Zinc Co. v. Fidelity & Deposit Co., 162 Wis. 
39, 155 N. W. 1081, Ann. Cas. 1918C, 399, 403; Fullerton v. U. S. Casualty Co., 184 
Towa, 219, 167 N. W. 700, 6 A. L. R. 367. 

[7, 8] Now recurring to the pleadings: It is a primary rule of pleading that a 
plaintiff must recover according to the allegations of his complaint or not at_ all. 
McMahan v. Canadian Ry. Co., 40 Or. 148, 66 P. 708. The object of all pleadings 
by the plaintiff is that the defendant may be informed of the real cause of action 
relied upon by the pleader. Pomeroy’s Code Remedies (4th Ed.) § 448. In the case 
at bar, construing together the original and supplemental pleadings, there is no ques- 
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tion but what the defendants were advised of the plaintiff's claim of liability to the 
persons who were accidentally injured as the result of the collision. Furthermore, the 
evidence supported the plaintiff’s theory of his own liability. Throughout the trial, 
defendants’ theory was that no action could be maintained against the exchange because 
the subscriber had not alleged that the action was for “loss and/or expense actually 
sustained and paid in money by him after actual trial of the issue.” In truth, the 
court gave the following instruction requested by defendants : 

“I instruct you that, * * * before the plaintiff is entitled to recover this sum, or 
any part thereof, from the defendants, he must first show to your satisfaction, by a 
preponderance of the evidence, that the plaintiff was liable to Wells for the injuries 
which Mr. Wells claimed. If you do not find that the plaintiff was liable to Wells 
in any sum whatever, your verdict upon that cause of action should be in favor of 
the defendants, for in that event there was nothing to compromise, and no liability 
arose out of it in favor of the plaintiff in that case.” 

Both the court and the defendants properly assumed that the pleadings charged 
plaintiff’s liability to the claimants. This instruction was especially favorable to the 
defendants, in view of the’ fact that the insurance company had agreed to defend 
“any suit brought against the subscriber to enforce a claim covered by clause A * * * 
and * * * clause B of this policy, whether groundless or not.’’ A case much in point 
is Iverson v. McDonnell, 36 Wash. 73, 78 P. 202. 

We have considered all the questions involved in this appeal, and find no sufficient 
reason for reversing the case; hence we direct its affirmance. 

Bean and Belt, JJ., concur. 

McBride, J. (dissenting in part). I do not think the pleadings in this case 
sufficiently broad to sustain the conclusion arrived at. There is no allegation of any 
liability on the part of the plaintiff to pay the claims, which it is alleged were adjusted 
and settled. In all of the cases I have examined, this allegation seems to have been 
made. Further, there is no positive allegation that the plaintiff has paid anything 
pursuant to the alleged “settlement and adjustment.” In the absence of this allegation, 
I am of the opinion that this phase of the case has not been met to justify the judg- 
ment against the defendant here. 

The cases cited by Justice Brown seem fairly logical to sustain the contention 
that, by failure of the insurance company to defend, as they had agreed, the waiver 
arose which authorized the plaintiff in this case to settle and pay the claims. But 
such a course would be liable to frequent abuse, unless plaintiff should positively plead 
and prove that there was an actual liability and an actual bona fide payment of 
money pursuant to such agreement. I do not think that that sufficiently appears in the 
pleadings in this case, and that evidence on that subject was improperly admitted. 


SOUTHERN CASUALTY CO. v. WELCH MOTOR CO. er at. (No. 473.) 
(Court of Civil Appeals of Texas. Waco. Jan. 27, 1927.) 
291 Southewestern Reporter 272. 

3. INSURANCE—JUDGMENT ON AUTOMOBILE FIRE POLICY, PAY- 
ABLE TO MORTGAGEE RENDERED IN FAVOR OF MORTGAGEE 
FOR UNPAID AMOUNT OF MORTGAGE AGAINST MORTGAGOR 
AND INSURER JOINTLY AND IN FAVOR OF MORTGAGOR AGAINST 
INSURER FOR SAME AMOUNT, HELD IN PROPER FORM. 

In suit on automobile fire policy, payable to mortgagee as its interest might 
appear, judgment for amount of mortgage unpaid in favor of mortgagee and against 
mortgagor and insurer jointly and in favor of mortgagor against insurer for same 
amount, held in proper form, and satisfied by payment of the judgment as written. 

(For other cases, see Insurance, Dec. Dig. § 672.) 


4. INSURANCE—THAT AUTOMOBILE INSURED AGAINST FIRE WAS 
RENTED WITHOUT DRIVER HELD NO DEFENSE, WHERE INSUR- 
ER’S AGENTS KNEW THEREOF, AND ADDITIONAL PREMIUM WAS 
CHARGED BECAUSE AUTOMOBILE WAS SERVICE CAR. 

That automobile fire policy provided that automobile should be used only by 
insured or by his chauffeur, and that automobile at time it was burned was being 
operated by person to whom it had been rented without driver, held no defense, 
where insurer’s agents knew at the time policy was issued and thereafter that the 
automobile was rented out to parties without a driver and additional premium was 
charged because automobile was a service car. 


(For other cases, see Insurance, Dec. Dig. § 389[6].) 
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Appeal from Limestone County Court; H. F. Kirby, Judge. 

Suit by the Welch Motor Company against C. A. Riddle and the Southern 
Casualty Company. C. A. Riddle asked for affirmative relief against Southern 
se Company. From the judgment, the Southern Casualty Company appeals. 

ed. 


Walter T. Thomason, of Wortham, for appellant. 

W. W. Mason, of Mexia, for appellees. 

Barcus, J. Appellee Welch Motor Company sold to C. A. Riddle an automobile, 
and in part payment thereof took Riddle’s note and had same secured by a mortgage 
on the automobile. Appellant issued a fire insurance policy covering the car, payable 
to Welch Motor Company as its interest might appear. This suit was instituted by 
the Welch Motor Company against appellant and Riddle, alleging that there was 
still unpaid $400 on the mortgage note, that the car had been totally destroyed by 
fire, and asking for judgment against appellant and Riddle jointly for the amount 
thereof. The cause was tried to a jury, submitted on special issues, and resulted in 
judgment being rendered for the Welch Motor Company as prayed for. This appeal 
is prosecuted alone by appellant. 

1] Appellant assigns error to the action of the trial court in overruling certain 
special exceptions. There is nothing in the judgment of the trial court which shows 
that the exceptions were called to the attention of the trial court or that it in any 
way acted thereon. The action of the trial court on special exceptions cannot be 
preserved by bills of exception, and, unless its judgment shows that the same were 
acted on, its action thereon cannot be reviewed by the appellate court. Garcia v. 
Yzaguirre (Tex. Com. App.) 213 S. W. 236; Hall v. Williams & Ellis (Tex. Civ. 
App.) 267 S. W. 520. We do not, however, think the trial court erred in overruling, 
if it did, the exceptions. 

[2] ‘Appellant complains of the action of the trial court in submitting certain 
special issues to the jury. It did not in any way object to said issues being sub- 
mitted, and under the statute, where a cause is submitted on special issues, unless 
the parties except thereto before same are submitted, they waive all objections. Ar- 
ticle 2185, Revised Statutes; Mansfield v. Rigsby (Tex. Civ. App.) 273 S. W. 290. 
We do not, however, think there was any error in the court’s submitting the issues. 
it did submit. 

[3] Appellant complains of the form of the judgment as entered by the trial 
court, in that it renders a joint judgment against Riddle and the insurance company, 
and then based on the pleadings of Riddle, renders a judgment in favor of Riddle 
over against appellant for the amount which the Welch Motor Company recovered 
against him. We do not think there is any merit in appellant’s contention. The 
payment by appellant of the judgment as written will satisfy same in its entirety. 

[4] The policy issued by appellant on the car provided that-it could be used for 
hire and livery purposes “while operated and controlled by the assured or by a 
person regularly employed by him as chauffeur, but not otherwise.” Appellant con- 
tends it is not liable because the evidence shows the car at the time it was burned 
was being operated by a party to whom it had been rented without a driver. We do 
not agree with this contention. The jury found that appellant’s agents knew at the 
time it issued the policy, and knew after same had been issued, that the car was used 
as a service car, and was being rented out to parties without a driver. Appellant’s 
agent testified that he knew these facts when the policy was issued, and that the 
company had charged an additional rate for the car being used as a service car, and 
that, after the policy was issued, he knew that the car was being rented to parties 
without a driver, and that he did not in any way cancel the policy or make any 
complaint. There was no dispute about the car being totally destroyed, and the jury 
found that its value at the time of destruction was $600. The judgment is for $400, 
being the amount of the unpaid balance due Welch Motor Company on its note. 

We have examined all of appellant’s assignments of error, and do not think any 
reversible error is shown. 


The judgment of the trial court is affirmed. 
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CASUALTY 


HANDLEMAN vy. FIDELITY & DEPOSIT CO. OF MARYLAND... (No. 19139.) 
(St. Louis Court of Appeals. Missouri. Jan. 11, 1927.) 
291 Southern Reporter 153 
1, INSURANCE—CLAUSE IN BURGLARY INSURANCE POLICY RE- 
QUIRING INSURED TO KEEP’ BOOKS WAS APPLICABLE, AL- 
THOUGH INSURED KEPT NO MERCHANDISE FOR SALE. 

_ Although one insured against burglary kept no goods for sale, but merely re- 
ceived merchandise of others for cleaning, pressing, etc., clause in policy requiring 
him to keep records sufficient to determine actual loss was applicable. 

(For other cases see Insurance, Dec. Dig. § 335[3].) 


2. INSURANCE—WHETHER INSURED COMPLIED WITH BOOK AND 
WATCHMAN CLAUSES IN BURGLARY POLICY HELD FOR JURY. 
Whether one insured against burglary complied with requirements of policy re- 

lative to keeping books and watchman held, under evidence, for the jury. 
(For other cases see Insurance, Dec. Dig. § 668[4].) 

3. INSURANCE—WHETHER INSURER WAIVED REQUIREMENTS OF 
BOOK AND WATCHMAN CLAUSES OF BURGLARY POLICY HELD 
FOR JURY. | 
Question of waiver of requirements in burglary insurance policy that insured 

keep books and watchman held under evidence for the jury. 

. (For other cases see Insurance, Dec. Dig. § 668[15].) 


4. INSURANCE—IN ACTION ON BURGLARY POLICY ADMITTING 
PLEADINGS IN ANOTHER ACTION BY INSURED FOR LOSS FROM 
SAME BURGLARY HELD PREJUDICIAL ERROR. 

In action on burglary insurance policy with defense of other insurance cover- 
ing same premises, permitting defendant to introduce the pleadings in another ac- 
tion brought by plaintiff against another company for loss from the same burglary 
held prejudicial error, where such suit was based on excess and not contributing 
insurance, since it confused issues and showed denial of liability by another company. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


Appeal from St. Louis Circuit Court; Wilson A. Taylor, Judge. 

“Not to be officially published.” 

Action by Julius Handleman doing business as the Improved Sponging & Examin- 
ing Company against the Fidelity & Deposit Company of Maryland. Judgment 
for defendant and plaintiff appeals. Reversed and remanded. 

Louis B. Sher and Abbott Fauntleroy, Cullen & Edwards, all of St. Louis for 
appellant. , 

P Charles E. Morrow and A. A. Alexander both of St. Louis, for respondent. 

Becker, J. Plaintiff appeals from a judgment rendered upon a verdict in favor 
of the defendant, in an action on a policy insuring plaintiff against loss by burglary. 

Plaintiff's business is that of sponging and pressing cloth, woolens and piece 
goods for other concerns, and under the terms of his employment with his customers 
became responsible for any loss suffered by them on account of the felonious ab- 
straction of any of their goods whilst in his possession. The defendant company 
had issued its policy insuring plaintiff against loss by burglary of the cloth, woolens, 
and piece goods, the property of others, for which the insured was responsible up 
to the sum of $3,000. During the life of said policy, the premises of plaintiff, ac- 
cording to his petition, were burglarized, and bolts of woolens and piece goods of 
the value of $4,224.91 of his customers, for which he was responsible, were taken 
and carried away. Plaintiff’s petition sought judgment for the amount of the policy 
in question, namely $3,000. . 

Defendant in its answer set up two defenses: First that the insured failed to 
keep a watchman in his employ and on duty, which plaintiff had represented and 
warranted he would do in his application for insurance; second, that plaintiff failed 
to keep such books and accounts as would enable the actual loss alleged to have 
been sustained to be accurately determined therefrom, as required under the terms 
of the policy. Defendant’s answer also alleged that the plaintiff carried $7,000 of 
other insurance on the same property covered by the policy sued on in this case, 
and that plaintiff could not recover under its said policy sued on a larger proportion 
of the loss than the amount applicable thereto under this policy bears to the total 
amount of said valid and collectible insurance covering such loss. This defense, 
however, is out of the case, in that defendant abandoned it before the case was 
submitted to the jury; it conclusively appearing that, whilst plaintiff did in fact 
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have additional burglary insurance for $7,000, such policy was excess and not con- 
tributing insurance and was to apply and cover excess only after other insurance 
up to the amount of $3,000 was exhausted in the payment of claims. 

Plaintiff adduced testimony tending to prove that his premises were burglarized 
and piece goods of the value of $4,224.91 stolen therefrom. As to plaintiff's method 
of business, the record discloses that each of the firms with which plaintiff did 
business was supplied by plaintiff with a book in which each customer, at the time 
goods were called for by plaintiff's driver, would enter the number of pieces of goods, 
the style number, and the yardage a carbon copy of such memorandum receipt be- 
ing made at the time; the original signed by the| drayman calling for the goods for 
plaintiff was left in the possession of the customer while the duplicate carbon re- 
ceipt was taken by the driver and turned over to plaintiff to check against when 
the goods reached the premises; such duplicate receipts thereafter being kept by 
plaintiff in lieu of any inventory or book of accounts. 

Plaintiff himself testified that, immediately upon goods being received at his 
premises, each bolt was masured to check the yardage thereot with that appearing 
upon the duplicate receipt, and that such duplicate receipt was then placed in plain- 
tiff’s desk to be kept as part of his records. Plaintiff further testified that some 
of the carbon copy receipts for the bolts of goods which were stolen were destroyed 
or lost at the time of the burglary, but that for such he obtained the originals from 
the manufacturers, and that, when several days after the burglary a representative 
of the defendant company came to plaintiff's premises to make an inspection thereof, 
he fully explained to him his method of doing business and his system of duplicate 
memorandum receipts, and that he showed said representative his carbon copies 
or the originals of such carbons as had been destroyed or lost at the time of the 
burglary, covering the goods which plaintiff alleged had been stolen from his pre- 
mises, and that said representative of the defendant company, after going over the 
premises thoroughly, and having obtained full information with reference to plain- 
tiff's method of doing business and examining the “receipts,” told plaintiff “to go 
ahead and make up proof of loss and send it to the company, and that they would 
settle”; that plaintiff went to the expense of preparing his proof of loss, and that 
the said representative of the defendant came to plaintiff's premises some two or 
three weeks thereafter and checked over the carbon copies and originals of the re- 
ceipts in plaintiff’s possession, and, on leaving took such receipts with him, stating 
that he wanted to send them to the company; that later on the company wrote plain- 
tiff, denying liability on the ground that the “company is of the conclusion that 
you have not keep any books, records, or accounts that will properly shows a loss 
if any; * * * “that some time after the receipt of such written notification of 
denial of liability a representative of the company called on plaintiff and affirmed 
the defendant’s refusal of liability (quoting plaintiff) “he said I was not liable for 
the merchandise that was taken out, and that I did not have to pay them unless they 
would bring suit against me and get judgment, and that the company would pay me.” 

Plaintiff adduced as a witness Isadore J. Seigfried, who testified that he was 
president and treasurer of Seigfried & Sons, manufacturers, and that his company 
did business with plaintiff, and corroborated plaintiff as to his method of doing 
business. Witness testified that goods of his company, valued at $3,704.06, had 
not been returned by plaintiff, and that upon his demand for settlement plaintiff 
had paid his company in full therefor. 

Louis Maltz testified for plaintiff that he is a member of the firm of Seigfried- 
Maltz Pants Manufacturing Company, that they did business with plaintiff, and 
corroborated the method in which plaintiff's business was carried on, and said that 
goods to the value of $199.08 had not been returned by plaintiff, and upon his de- 
mand plaintiff had paid said claim in full. 

Similar testimony was adduced by Jacob A. Cohn of the Knickerbocker Cloth- 
ing Company, and Julius Greenspon of the Missouri Pants Manufacturing Company. 

J. J. Henscke, a witness for plaintiff, testified he was in the insurance business, 
and connected with the Insurance Agency Company, and was in charge of the lia- 
bility department thereof; that he accompanied defendant’s representative and ad- 
juster, Alexander by name, through plaintiff's premises a day or two after the al- 
leged burglary; that he heard Alexander tell plaintiff “to make up his inventory to 
determine the loss”; and this witness further testified, on cross-examination, that a 
representation that a watchman will be kept on the premises is “a favorable point 
in the acceptance of the risk,” but on redirect examination this witness testified 
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that, before the policy in question was issued, the risk was submitted to the defend- 
ant company, and the premises were inspected by an inspector and the policy was 
written, and the rate determined, from the information that he obtained in making 
such inspection, that when a watchman is employed by the insured, or a burglary 
alarm system installed on the premises, a credit is allowed on the premium rate 
on the policy therefor, and that, “in the writing of this particular policy, there was 
a credit allowed for a burglary alarm system, but no credit was allowed for a 
watchman.” 

Louis B. Sher testified that he was attorney for plaintiff, and that, at a meeting 
in the office of Mr. Alexander, defendant’s attorney and adjustor, a representative 
from the company’s home office was present and denied liability on the sole ground that 
the plaintiff “was not liable to his customers for the return of the goods, because he 
was not guilty of negligence in connection with the keeping up of his establishment, 
and that, since plaintiff was not legally liable to his customers for the return of the 
goods, the company was not liable under the policy, and would not pay.” 

Defendant on its behalf adduced George M. Hemmelman, who testified that it 
is material to the risk of burglary insurance of the kind in question in the instant 
case whether or not a watchman was employed by the assured; that the rate of 
premium was higher where no watchman was employed. This witness, however, 
stated that he “presumed” that the premium charged in the instant case was the 
“fixed rate without a watchman.” 

A. A. Alexander, a witness for defendant, testified that he was a lawyer and 
represented the defendant company in investigating plaintiff’s claim, that he called 
on plaintiff a few days after the alleged burglary and made an examination of the 
premises, and that plaintiff at the time told him he did not keep books or records; 
that all he had were yellow slips, and that he could not find them, and that plaintiff 
told him “he could not tell him how much goods was lost or who owned it, and told 
him to come back later and he would give him more proof.” The witness fur- 
ther testified that he went back some time later and told plaintiff “the company 
would not pay the loss because he did not keep books and records, and because 
of the opinion of the company that the loss did not occur, and further because 
plaintiff had additional insurance which the defendant company did not know about, 
and that the company would not pay because plaintiff did not have a watchman,” 
that some time thereafter plaintiff came to his office and stated that he had been 
around to see his customers and had gotten some white slips (original receipts) 
and some yellow slips (carbon copies of the original receipts) which he had found; 
that he accepted these and gave plaintiff a receipt for them, but later on gave them 
back to plaintiff with the statement that they were not sufficient to prove any loss: 
that, on denial of liability on the part of the company, plaintiff came to the wit- 
ness’ office with his attorney, and that he told plaintiff’s attorney that “those papers 
do not mean much because Mr. Handleman did not have them when we first asked 
for them, and we told him that we would not pay the loss because Mr. Handelman 
warranted that he had a watchman.’ 

[1] We find no merit in the argument that because the insured did not own 
or keep a stock of merchandise for sale, but merely received goods which be- 
longed to various wholesale merchants, the so-called “book clause” did not apply. We 
are of the opinion and so rule, that under the very terms of the policy itself the 
book clause did apply to the extent that the insured required to keep records of 
the “cloth, woolens, and piece goods, the property of others for which the in- 
sured” was responsible, sufficient to provide evidence from which the actual loss could 
be accurately determined. 

[2, 3] Under the record before us, the question of the “book and watchman” 
clauses was properly one for the jury, as was the question of waiver thereof by de- 
fendant. Our examination of the instructions satisfies us that they fairly and fully 
covered the case and contained no error prejudicial to any rights of the plaintiff. 

[4] Counsel for appellant seriously contends, however, that prepudicial error 
was committed in that the defendant was permitted, over plaintiff's objection, to 
introduce in evidence plaintiff's petition and second amended petition, and answer 
of the defendant, in another case wherein plaintiff sued the United States Fidelity & 
Guaranty Company for loss on a burglary policy issued by it to the plaintiff aris- 
ing out of the same alleged burglary out of which the instant case arises. The point 
is well taken. 

It is true that the defendant’s answer below set up as one of its defenses the 
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fact that the policy herein sued on contained the standard provision that, in the event 
the insured had any other valid and collectible insurance covering the same loss 
or damage covered by its policy, then the assured should not recover a larger pro- 
portion of any loss than the amount applicable thereto under the policy bears to 
the total amount of such valid and collectible insurance, and further alleges that 
the plaintiff did have a policy of insurance in the sum of $7,000, covering the same 
premises and the same property covered by the policy sued on herein. It is readily 
conceded that, in light of the issue thus raised, plaintiff would properly be entitled 
to adduce testimony in support thereof. However, in the instant case, both the 
petition, the second amended petition, as well as the defendant’s answer in the suit 
by plaintiff against the United States Fidelity & Guaranty Company, which the de- 
fendant was permitted to introduce in evidence over the objection of the plaintiff, 
each specifically contains the recital that the policy of insurance therein sued upon 
is excess and not contributing insurance, and applies and covers only such loss, if 
any, up to an amount of $7,000 after other burglary insurance up to the sum of 
$3,000 has been exhausted in the payment of claims to the full amount of such 
$3,000. The petitions and answer on their face show that the suit was based on ex- 
cess and not contributing insurance, and consequently should have been excluded. 
The admission of these petitions and answer, in light of the record before us, must 
be viewed as error prejudicial to the rights of the plaintiff. It brought to the at- 
tention of the jury, not alone the fact that the plaintiff had other msurance, but 
that the insurer had denied liability thereon. Again the introduction of said peti- 
tions and answer, in light of the facts in the case, must be viewed as having tendered 
to confuse the issues in the case, since the defendant adduced no testimony what- 
ever tending to show that the plaintiff had any other contributing burglary insur- 
ance. 
It follows that the judgment should be reversed and the cause remanded. It is 
so ordered. 
Daues, P. J., and Nipper, J., concur. 
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MISCELLANEOUS 


HAUGE v. FARMERS’ MUT. HAIL INS. ASS’N OF IOWA. (No. 37428.) 
(Supreme Court of Iowa. March 8, 1927.) 
: 212 Northwestern Reporter 473 
1. INSURANCE—HAIL INSURANCE ASSOCIATION HAS BURDEN TO 
SHOW ASSESSMENT FAILURE TO PAY WHICH IT CLAIMED REN- 
DERED POLICY VOID, WAS VALID, AND MADE IN SUBSTANTIAL 
CONFORMITY TO ITS RULES. 

_. Hail insurance association, sued on policy, has burden to show that assessment, 
failure to pay which was claimed to have rendered policy void, was made in sub- 
stantial conformity to its rules and laws. 

(For other cases see Insurance, Dec. Dig. § 646[2].) 


2. INSURANCE—AUTHORITY OF INSURANCE ASSOCIATION DIRECT- 
ORS TO LEVY AND COLLECT ASSESSMENTS COULD NOT BE 
DELEGATED TO SECRETARY, OR EXERCISED BY HIM ALONE. 
Authority conferred on board of directors of insurance association by articles 

of incorporation to levy and collect assessments, to pay losses and expenses, could 

not be delegated to secretary, or exercised by him alone. 
(For other cases see Insurance, Dec. Dig. § 195[1].) 


3. INSURANCE—AS RESPECTS FORFEITURE FOR DEFAULT, TESTI- 
MONY HELD TO REQUIRE INFERENCE, IN ABSENCE OF PLEA OF 
FRAUD, THAT DIRECTORS OF MUTUAL HAIL INSURANCE ASSO- 
CIATION, MAKING ASSESSMENT, CONSIDERED TOTAL AMOUNT 
OF INSURANCE (Code Supp. 1913, § 1759h). 

In action on mutual hail insurance policy, defended on ground of lapse for failure 
to pay assessment in pursuance with Code Supp. 1913, § 1759h, evidence held to re- 
quire inference, in absence of plea of fraud, that board of directors, in making as- 
sessment, considered total amount of insurance in force. 

(For other cases see Insurance, Dec. Dig. § 665[3].) 


4. INSURANCE—THAT EXPENSE OF INSURANCE ASSOCIATION WAS 
LARGE, AND AMOUNT COLLECTED WAS MORE THAN NEEDED, 
DID NOT MAKE ASSESSMENT VOID (CODE SUPP. 1913, § 1759h). 
Fact that expense of hail insurance association was large, and amount collected 

was more than needed, did not make assessment under Code Supp. 1913, § 1759h, 

void, so as to keep failure to pay it from rendering policy void. 
(For other cases, see Insurance, Dec. Dig. § 193[1].) 


6. INSURANCE—RECORD OF MUTUAL INSURANCE ASSOCIATION 
SHOULD BE KEPT COMPLETE ENOUGH TO GIVE NECESSARY IN- 
FORMATION TO ITS MEMBERS. 

Record of hail insurance association, organized on mutual assessment basis, 
should be kept sufficiently complete to give all necessary information to its members. 


(For other cases see Insurance, Dec. Dig. § 11.) 


7. INSURANCE—DIRECTING VERICT FOR DEFENDANT INSURANCE 

ASSOCIATION, SUED ON POLICY, INVALID BECAUSE OF FAILURE 

TO PAY ASSESSMENT, WAS PROPER. 

In action against hail insurance association on policy, invalid for failure to pay 
assessment made in substantial compliance with articles and by-laws of association, 
directing verdict for defendant was proper. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 


Appeal from District Court, Polk County; O. S. Franklin, Judge. 

Action upon a policy to recover loss to crops by hail. Verdict for the defendant 
by direction of the court. Plaintiff appeals. Affirmed . 

J. G. Mitchell, of Des Moines, for appellant. 

Clark & Byers, of Des Moines, for appellee. oh 

Stevens, J. Appellee, the Farmers’ Mutual Hail Insurance Association of 
Iowa, is incorporated under the laws of this state, and has its principal place of busi- 
ness in the city of Des Moines. The policy in suit was issued June 28, 1920. The loss oc- 
curred July 5, 1922. The loss to appellant’s crops was total, and appellee concedes that, 
if appellant is entitled to recover at all, it is for $2,000, the full face of the policy. An 
assessment of $34.25 was levied upon the policy of appellant to cover his pro rata share 
of the losses occurring during the year 1920. Appellant, after due and proper notice, 
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failed to pay the assessment. It is tacitly conceded that, if the assessment was legal, the 
policy was in suspension at the time of the loss, and no recovery can be had thereon. 

Appellant asserts that the assessment was not levied according to law, the articles 
of incorporation, and the by-laws of the association, and that the same is invalid. 
The invalidity thereof is predicated upon the following matters: (a) That it was 
not made by the board of directors as required by the articles of the association; 
(b) that it was not based upon an audit of the association accounts, and that, in 
making the assessment, the amount of insurance in force was not ascertained or 
the assessment based thereon; (c) that the assessment was made in part by the 
secretary, and not by the board of directors, notwithstanding the power to make the 
assessment was not delegable; (d) that the levy was made without regard to the 
provision of the by-laws that one-half of the amount to be assessed should be levied 
upon all insurance in force in the state; and (e) that the assessment was arbitrary. 
unreasonable, and far in excess of the necessities of the association. Other alleged 
irregularities will be noted as we proceed. ; 

{1, 2] The burden was upon appellee to show that the assessment was valid, 
and that same was made in substantial conformity to the rules and laws of the 
association. Wan Scoy v. National Fire Insurance Co., 191 Iowa, 1318, 184 N. W. 
306; Petite v. Atlas Insurance Co., 142 Iowa, 265, 120 N. W. 642. The articles of 
incorporation conferred authority upon the board of directors to levy and collect 
assessments for the purpose of paying losses and expenses. This authority could 
not be delegated to the secretary, nor exercised by him alone. Farmers’ Milling 
Co. v. Mill Owners’ Ins. Co., 127 Iowa, 314,103 N. W. 207. The by-laws of the 
association provided for the division of the state of Iowa into two districts, to be 
known as the northern and southern districts, for the purpose of making assessments 
to pay losses, etc. and also that one-half of the amount of all losses should be 
levied on the whole insurance of the state. 

The minutes of the meeting of the board of directors held on September 21, 
1920, as kept by the secretary, were introduced in evidence, as were also the 
minutes of the annual meeting of the board of directors and of the annual meeting 
of the policyholders held on September 21, 1921. The record of these meetings 
includes the audit of the assets and liabilities of the association for those years. 

No attempt appears to have been made to delegate authority to the secretary 
to ascertain the amount necessary and to levy the assessment for the year 1920. 
It does appear, however, that an attempt was made at the board meeting on September 
21, 1921, to authorize the secretary to fix the rate on business located outside of the: 
state of Iowa as to him seemed. fair. 

The policy of appellant was in suspension prior to the 1921 meeting of the 
board of directors. Nothing is said in the minutes of either meeting as to the assess- 
ment of one-half of the total losses against all insurance in force in the state. The 
secretary, however, testified that the by-laws requiring that this be done was complied 
with. The assessment levied in 1920 was 2 per cent. in the northern division on all 
business in force July Ist, 1.8 per cent. on all business written between July 2d and 
July 10th; and 1.5 per cent. on all business written July 11th to August 6th; and 
on all business ‘written after August 6th, 1.2 per cent. Franklin county, in which 
appellant resides, is included in the northern district. 

The board of directors at its 1921 meeting; levied an assessment of 1.8 per cent. 
on what is denominated “the eastern Iowa and the Iowa mutual business.” The 
explanation made by the secretary of the variation in the rate of assessment in the 
two districts and as otherwise made was that the losses in one district were greater 
than the other, and that, to equalize the burden, no assessment was levied on 
insurance written subsequent to July Ist to cover losses occurring prior to that 
date. The same rule was followed as to other assessments. 

[3] An audit was made of the accounts of the association covering income, 
disbursements, assets, liabilities, and other matters for the years 1920 and 1921. 
Nothing is said in the report of the auditor for either of these years as to the 
amount of insurance in force. According to the testimony of the secretary of the 
association, this item was derived from the audit of the insurance department of the 
state of Iowa. The amount of insurance in force during’ the years 1920 and 1921 is 
not disclosed. No assessments could be made by the board of directors upon any 
other basis than the total amount of insurance in force, and, in the absence of a 
plea of fraud, we think it must be inferred from the testimony that this element 
must have been considered. It would be better if the records kept by the secretary 
of board and annual meetings more completely covered the details, and gave full 
information as to all matters of importance considered thereat. 
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[4] Section 1759h of the Code Supplement authorizes mutual assessment asso- 
ciations to make such assessments as are required to pay losses and necessary expenses 
incurred in the conduct of the business. The items of expense disclosed by the 
auditor’s report were very large when compared with the total disbursements for 
losses. The audit as to assets and liabilities appear to have been made as required 
and there is nothing to indicate that the expenses were less than indicated thereby. 
The amount collected in excess of the requirements of the association are apparently 
larger than it should have been. It is, of course, true that a perfectly accurate esti- 
mate cannot be made. We are not convinced, however, that the assessment was 
arbitrarily made, or that such irregularities are shown as to invalidate it. Appellant 
knew that he was in default in the payment of his assessment, and had requested the 
cancellation of his policy. Cancellation could be effected by him only by payment 
of the assessment. This he declinetd or neglected to do. 

[5-7] The secretary was permitted on the cross-examination of counsel for 
appellee to testify, over the objections of appellant, to the manner in which the 
assessment was worked out, and to explain the facts upon which the rate, of assess- 
ment was fixed in the different districts. It is urged by counsel for appellant that 
this testimony was inadmissible, for the reason that it tended to impeach the records 
of the association. The testimony either covered matters not referred to in the 
record of the association, or was explanatory in character only. The association is 
organized upon a mutual assessment basis, and the records kept by the officers 
thereof should be kept sufficiently complete to give all necessary information to its 
members. Although the record of the board meetings might well have been improved, 
we would not, in our judgment, be justified in holding the assessment invalid because 
of the irregularities shown. There was substantial compliance with the articles and 
by-laws of the association. We conclude, therefore, that a verdict was properly 
directed for the defendant. 

Affirmed. 

Evans, C. J., and Vermilion and Albert, JJ., concur. 


No. 27206. 
NOYOLA v. NORSKE LLOYD INS. CO., Limrrep. 
(Supreme Court of Louisiana. Jan. 31, 1927.) 
111 Southern Reporter 607. 
INSURANCE—CITATION ON FOREIGN INSURANCE COMPANY, DI- 

RECTING ANSWER WITHIN 10 DAYS, WILL NOT SUPPORT JUDG- 

MENT IN PARISH 50 MILES FROM SECRETARY OF STATE (ACT. 

NO. 105 OF 1898, ART. 2, § 1; CODE PRAC. ART. 179, SUBD. 5, AND 

ART. 180, AS AMENDED AND RE-ENACTED BY ACT NO. 77 OF 

1904). 

Citation on foreign insurance company, served on secretary of state, who was 
appointed defendant’s agent for service of process, under Act. No. 105 of 1898, art. 
2, § 1, directing answer to be filed within 10 days, could not serve as basis for any 
judgment against defendant company, where action was brought in parish more than 
50 miles from office of secretary of state, since defendant was entitled to 15 days 
in which to answer under Code Prac. art. 180, as amended and re-enacted by Act. 
No. 77 of 1904, and such delay should have been expressed in citation, in view of 
Code Prac. art. 179, subd. 5. 

(For other cases, see Insurance, Dec. Dig. § 627[1].) 


Appeal from Civil District Court, Parish of Orleans; Percy Saint, Judge. 

Action by the Norske Lloyd Insurance Company, Limited, to annul a judgment 
in favor of Andres Reyes Noyola rendered against it by default. The action was 
dismissed on an exception of no right or cause of action, and plaintiff appeals. Judg- 
ment set aside, exception overruled, and case remanded. 

Spencer, Gidiere, Phelps & Dunbar, and S. D. Marks, Jr., all of New Orleans, 
for appellant. 

Weiss, Yarrut & Stich, of New Orleans, for appellee. 

Rocers, J. The Norske Lloyd Insurance Company, Limited, brought this action 
to annul a judgment which had been rendered against it by default. The action 
was dismissed on an exception of no right or cause of action and plaintiff has 
appealed. ‘ ‘ 

The original suit against the insurance company was filed in the parish of 
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Orleans on December 9, 1921. Citation was issued on the same day, and, together 
with a copy of the petition, was served, according to the sheriff's return, on the 
defendant by service in person on James J. Bailey, secretary of state, in the parish 
of East Baton Rouge, on December 12, 1921. No answer or other pleading having 
been filed by defendant, plaintiff caused a default to be entered on March 9, 1922. 
ioe default was confirmed on April 10, 1922, and judgment was signed.on Ail 17, 
19 

The only question presented for decision is as to the legality of the citation. 
Plaintiff in the action of nullity alleges that the citation is defective, in that it 
did not express the number of days within which the defendant might file its answer, 
making due allowance for the distance of the residence of said defendant from the 
courthouse, where the proceedings against it were pending, nor did it express the 
minimum delay for answering allowed by law. The defendant in the action of nullity 
contends, per contra, that the citation is regular, and, in any event, the defect com- 
plained of is insufficient to annul the judgment, since the defendant named therein 
enjoyed all the delays allowed by law. 

All foreign insurance companies doing business in the state are required to 
appoint the secretary of state as their agent for service of process. Act 105 of 1898, 
art. 2, § 1, p. 142. The Norske Lloyd Insurance Company, Limited, complied with 
the provisions of the statute. Therefore said corporation acquired a qualified resi- 
dence within the state for the purpose of its business, and became domesticated, at 
least, for all purposes of jurisdiction and legal procedure. The place of its residence, 
in so far as the service of legal process is concerned, is necessarily the office of 
the secretary of state at Baton Rouge. Inasmuch as that city is more than 50 miles 
distant from the parish of Orleans, where the suit was instituted, the defendant 
insurance company was entitled to 15 days within which to file its answer. Code 
Prac. art. 180, as amended and re-enacted by Act 77 of 1904; Sullivan v. Maynor, 
132 La. 598, 61 So. 682. And this delay should have been expressed in the citation. 
Code Prac. art. 179, par. 5, and article 180, as amended in 1904; Dupuy v. Arceneaux, 
21 La. Ann. 629; ‘Kendrick’s Heirs v. Kendrick, 19 La. Ann. 36. 

The citation which is attacked in this suit directs the answer to be filed within 
10 days from the service thereof. In this respect it failed to comply with the law, 
and could not serve as the basis for any judgment — the defendant company. 

Appellee cites Covas v. Bertoulin, 44 La. Ann. 683, 11 So. 143, as supporting 
his position that, notwithstanding a citation may be telat because of its failure 
to set forth the ‘number of days for answering, a judgment based thereon cannot be 
annulled when the defendant has enjoyed all the delays allowed by law. The deci- 
sion, however, does not go as far as contended for by appellee. The suit was for a 
partition in which certain property was ordered sold under the judgment of partition. 
The adjudicatees refused to take title, and a rule was filed to compel them to do so. 
One of the eight grounds of defense urged was that the judgmemnt was obtained by 
default against the defendant on a citation which did not express the delay within 
which he was required to answer. The court held that, although the citation was 
defective, the court had purisdiction of the proceedings which in their nature were 
in rem, and that, since the defendant upon whom the defective citation was served 
had not assailed the judgment, the adjudicatees were without right to do so, and 
should accept the titles tendered. That case, therefore, is not api —s here. Nor 
are the cases of West v. Wilson, 4 La. 219; Leeds v. Debuys, 4 Ro ; Leon v. 
Bouillet, 21 La. Ann. 651; Martinez v. Succn. of Vives, 30 La. poe att cited by 
appellee, applicable to the present issue. 

For the reasons assigned, the judgment appealed from is set aside; the excep- 
tion of no cause or right of action filed by the defendant is overruled; and this 
case is remanded to the court below to be proceeded with according to law and the 
views herein expressed; costs of this appeal to be paid by appellee, and all other 
costs to await the final disposition of the case. 


STATE ex ret, HOLTER v. STATE HAIL eee ET AL. (No. 5291.) 
(Supreme Court of North Dakota. Feb. 3, 1927.) 
212 Northwestern Reporter 513. 
oa by the Court.) 

1. INSURANCE—CULTIVATED LANDS SUBJECT TO TAXES OR LEVIES 
OF FLAT ACREAGE TAX AND INDEMNITY LEVY ARE SUBJECT 
TO HAIL INSURANCE ACT (HAIL INSURANCE ACT [COMP. LAWS 
SUPP. 1925, § 189B5]). 

Under section 189b5, Supplement of 1925 to the 1913 Compiled Laws, lands 
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subject to the state Hail Insurance Act (Comp. Laws. Supp. 1925, § 189b1 et seq.), 

consist of cultivated lands which are subject to the taxes or levies of the flat acreage 

tax and indemnity levy. 
(For other cases, see Insurance, Dec. Dig § 13%.) 

2. CONSTITUTIONAL PROVISIONS. 

Under section 176 of the state Constitution, property of the state is exempt from 
taxation. 

3. INSURANCE—CROPS GROWING ON LANDS PASSING TO STATE BE- 
FORE END OF PERIOD FOR WITHDRAWAL FROM BENEFITS OF 
STATE HAIL INSURANCE FUND WERE REMOVED FROM BENE- 
FITS (COMP. LAWS SUPP. 1925 §§ 189B5, 189B25; CONST. § 176). 
Where: the ownership of cultivated lands passes to the state ‘before the expiration 

of the period within which there may be a withdrawal of the lands from the bene- 

fits of the state hail insurance fund, the crops growing thereon are removed from the 
benefits of the state hail insurance fund. 
(For other cases, see Insurance, Dec. Dig. § 13%.) 


Appeal from District Court, Burleigh County; Fred Jansonius, Judge. 

Petition by the State on the relation of T. J. Holter, for mandamus, to be 
directed to the State, doing business as the State Hail Department, and S. A. Olsness, 
State Commissioner of Insurance. From an order sustaining a demurrer to the 
petition, the realtor appeals. Affirmed. 

- -F. E. McCurdy, of Bismark, for appellant. 

Geo. F. Shafer, Atty. Gen., and John Thorpe, Asst. Atty. Gen., for respondents. 

BrirpzEtt, C. J. This is an appeal from an order entered in the district court 
of Burleigh county, sustaining a demurrer to a petition for a writ of mandamus. 
The petition, aside from the formal allegations, states that on May 3, 1925, the 
state treasurer, as trustee for the state of North Dakota, obtained a sheriff’s deed 
to a half section of land in Hettinger county; that thereafter the Bank of North 
Dakota, acting as agent of the state treasurer, as trustee, leased the land to the 
petitioner ; that the petitioner made a crop listing affidavit whereby the crops growing 
upon the land in 1925 were insured in the state hail department; that thereafter there 
was a hail loss sustained which was adjusted at the sum of $1,371.65, of which sum 
the petitioner was the owner of three fourths; that the adjustment was certified to 
the state hail insurance department, but that the commissioner neglected and refused 
upon demand to certify the same to the state auditor and state treasurer and cause 
the same to be paid in the regular course of business; that the amount thereof has 
been due and unpaid since December 1, 1925. 

It may be assumed from the facts stated in the petition that all steps had been 
taken to effect insurance in the state hail insurance department and to adjust the same 
so as to create a liability in the fund for the indemnity had the land in question been 
owned by an individual rather than by the state or by the state treasurer as trustee 
for the state. The controversy arises wholly because of the ownership by the state 
under a title acquired on May 3d. The only question for consideration is the applica- 
bility of the state Hail Insurance Act to lands acquired by the state before the 
insurance contract (see Davis v. McLean County [N. D.] 204 N. W. 459), becomes 
absolute—that is, before the time for withdrawal has elapsed. 

[1] It is contended by the appellant that under the Hail Insurance Act the ques- 
tion of the ownership of the property is of no importance in determining the existence 
of insurance; that the emphasis in the act is upon the crops; and that the general 
terms of the law point to an intention to apply it broadly to the end that those who 
produce crops may be insured unless they affirmatively withdraw from the protection 
which the law would otherwise afford. Section 189b5, Supplement (1925) to the 
1913 Compiled Laws, is referred to in this connection, wherein it is declared, “The 
crops insured under this act shall consist of all crops grown on cultivated land listed 
as actually cropped, subject to and paying the taxes herein specified. * * *” It is 
said that the lien for the hail indemnity is a lien upon the lands as against the state 
capable of being foreclosed by ordinary proceedings for the foreclosure of liens; 
that the land, therefore, being subject to the lien, the crop is insured according to 
the only test of insurability stated in the act. 

[2, 3] In providing that the crops insured under the act should consist of those 
grown on cultivated lands listed as cropped, subject to and paying.the taxes as speci- 
fied in the law, there can be no doubt that the Legislature had in mind both the flat 
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acreage tax and the indemnity levy. In other words, the term “taxes” in that connec- 
tion was not used with scrupulous regard to its legal meaning, the latter not being 
a tax. See Davis c. McLean County, supra. The appellant concedes that the liability 
of the fund was contingent upon an enforceable obligation for the indemnity levy, 
but as the Legislature has used the term “taxes” with reference to the burdens 
authorized to be imposed in the act itself, it must have meant both the burden of 
the indemnity levy and the burden of the acreage tax. This is so obvious that any 
other construction is impossible. Is the land in question, which passed into state 
ownership on May 3d of the particular crop year, legally taxable for that year? 
We are of the opinion that it is not. Section 176 of the state Constitution expressly 
exempts the property of the state from taxation, and we are of the opinion that by 
virtue of this constitutional provision the land in question became exempt before the 
insurance contract became absolute. State v. Burleigh County (N. D.) 212 N. W. 
217. As the law has made taxability the test of insurability, the crop was not in- 
surable and insured at the time of the loss. 


There is additional argument to the effect that another section of the Hail 
Insurance Act, by specifically providing for insurance on homestead and Indian 
lands (section 189b25, Supplement to the 1913 Compiled Laws), makes manifest an 
intention that the law shall apply universally to all crops. Stated in another way, 
it is argued that the fact that insurance by application of crops growing upon home- 
stead and Indian lands is provided for, while no similar provision is made for insuring 
crops growing upon lands of which the state may be the owner, is evidence that 
lands of the latter class were included in the general provisions of the act and required 
no special contract or application, We cannot attach great weight to this argument. 
It is a matter of common knowledge that prior to the passage of the Hail Insurance 
Act there had been but little leasing of lands by the state for crop purposes, and that 
there had been practically no foreclosures of lands mortgaged to the state, while 
there was considerable farming upon homestead land before issuance of patent and 
considerable farming under leases of lands on Indian reservations. This history 
would naturally lead to an absence of provision for hail insurance upon lands leased 


from the state, while including one for insurance crops upon homestead and Indian 
lands. 


It should be obvious that we decide nothing with respect to insurance. upon crops. 
growing upon lands which pass into state ownership after the expiration of the 
period for withdrawal and before the tax is due. Such facts are not before us. 

The order appealed from is affirmed. 

Nuessle, Burke, Burr, and Christianson, JJ., concur. 


STATE v. ACACIA MUT. LIFE ASS’N. (3 Dy. 741.) 


(Supreme Court of Alabama. April 15, 1926. Rehearing Denied May 20, 1926.) 
108 Southern Reporter 756. 

1. INSURANCE—STATUTORY PROVISION IMPOSING PENALTY ON 
INSURANCE COMPANIES FOR NON-PAYMENT OF FRANCHISE 
TAXES HELD REPEALED (GEN. ACT. 1911, P. 164; GEN. ACTS 1915, 
PP. 506, 507, 533, §§ 1, 22; GEN. ACTS 1919, P. 415). 

Penalty in Gen. Acts 1911, p. 164, upon insurance companies for failure to pay 
franchise taxes did not remain in force under Gen. Acts 1915, pp. 506, 507, and Gen. 
Acts 1919, p. 415, wherein such provision was omitted, notwithstanding repealin 
clause of Act of 1915, § 22, provided that existing laws relating to taxation an 
revenue not in conflict were not repealed, since from review of Act of 1915 it appears 
a restatement of license and penalty provisions as to insurance companies was 
intended. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


2. STATES—LIMITATIONS ON ACTIONS BY STATE TO RECOVER 
LICENSES OR TAXES HELD NOT TO CONSTITUTE REMITTANCE 
RELEASE, POSTPONEMENT, OR DIMINUTION OF OBLIGATION 
DUE STATE (CONST. 1901, § 100; CODE 1923, § 8945, SUBD. 2). 

Code 1923, § 8945, subd. 2, providing limitation on actions by state to recover 
licenses, franchise taxes, or other taxes, does not violate Const. 1901, § 100, pro- 
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hibiting remittance, release, postponement, or diminution of any “obligation or 
liability” held or owned by state, since statute of limitations does not affect debt 
but only bars remedy. 

(For other cases, see States, Dec. Dig. § 89.) 


3. TAXATION—STATUTE IMPOSING LIMITATION ON ACTIONS BY 
STATE TO RECOVER LICENSES OR TAXES HELD NOT IN CON- 
FLICT WITH ACT ADOPTING CODE OF 1923 (CODE 1923, VOL. 1, 
P. XXIII, § 3; CODE 1923, § 12, AND SECTION 8945, SUBD. 2). 

Code 1923, § 12, provides that revenue laws be not incorporated in the Code and 
are not to be considered repealed or affected by omission therefrom, and section 3 of 
act adopting Code (Code 1923, vol. 1, p. xxiii) manifests same purpose; hence Code 
1923, § 8048, subd. 2, imposing limitation upon actions by state to recover licenses or 
taxes, does not conflict with the adopting act. 

(For other cases, see Taxation, Dec. Dig. § 573.) 


4. TAXATION—STATUTE IMPOSING LIMITATION ON ACTIONS BY 
STATE TO RECOVER “LICENSES, FRANCHISE TAXES, OR OTHER 
TAXES,” EMBRACES PENALTIES FOR NONPAYMENT (CODE 1923, 
§ 8945, SUBD. 2). 

Code 1923, § 8945, subd. 2, providing limitation on actions by state to recover 
“licenses, franchise taxes, or other taxes,” embraces suits to recover penalties for 
failure to pay the tax, notwithstanding penalties for nonpayment are not specifically 
named therein. 

(For other cases, see Taxation, Dec. Dig. § 845.) 


5. TAXATION—FIVE-YEAR LIMITATION PLEA, IN ACTION TO RE- 
COVER PENALTY FOR NONPAYMENT OF TAXES, HELD NOT SUB- 
JECT TO GENERAL DEMURRER, NOTWITHSTANDING PENALTY 
IS NOT PAYABLE UNTIL DELINQUENCY NOTICE; IS' GIVEN, 
SINCE PENALTY ACCRUES ON FAILURE TO PAY TAX (GEN. 
ACTS 1911, P. 164; CODE 1907, § 4557). 

Plea of five- -year limitation to counts seeking to recover penalty for nonpayment 

of franchise taxes for years 1909-1915 under Revenue Act of 1911, and Code 1907, 

§ 4557, held not subject to demurrer addressed ‘to entire plea, notwithstanding that 

under section 4557 penalty may not become payable until notice of deliquency is. 

given, since under Gen. Acts 1911, p. 164, penalty accrues upon failure to pay tax. 
(For other cases, see Taxation, Dec. Dig. § 845.) 


6. TAXATION—CORPORATION IS LIABLE FOR FRANCHISE TAX, NOT- 
WITHSTANDING IT IS ENGAGING IN BUSINESS ULTRA VIRES 
ITS CHARTER POWER. 

A corporation which is engaged in doing character of btisiness upon which a 
franchise tax is imposed becomes liable for such tax, notwithstanding such business. 
is ultra vires its charter powers. 

(For other cases, see Taxation, Dec. Dig. § 117.) 


7. TAXATION—PROVISION FOR EXCLUSION FROM STATE HELD 
MERELY ADDITIONAL PENALTY FOR VIOLATION OF TAX LAW, 
NOT EXCLUSIVE REMEDY. 

That revenue statute provides for exclusion from state for noncompliance with 
tax law is not exclusive of other remedies, since such provision provides merely 
an additional penalty for disregard of tax law. 

(For other cases, see Taxation, Dec. Dig. § 835.) 


Appeal from Circuit Court, Montgomery County; Leon McCord, Judge. 

Action by the State of Alabama against the Acacia Mutual Life Association. 
Plaintiff takes a nonsuit and appeals from adverse rulings on pleading. Reversed 
and remanded. 

Harwell G. Davis, Atty. Gen., F. D. McArthur, Sp. Asst. Atty. Gen., and Chilton 
& McCoy and Steiner, Crum & Weil, all of Montgomery, for the State.. 

Roger J. Whiteford, of Washington, D. C.; John V. Sees, of Huntington, Ind., 
and Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 
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TOPICAL INDEX 


I. Control and Regulation in General. 

§ 3. POWER TO CONTROL AND REGULATE. 

3—State has power to regulate insurance companies and the method of conducting that kind 
of business. _ Mutual Relief Ass’n. v. Parker. (Ark.) 

3—Insurance -business, being affected with public interest, is subject to control and regulation 
under police power. State ex rel Mackey v. Hyde. (Mo.) 

3—State may fix admission fee chargeable to foreign corporation, and inequality in that 
regard between foreign and domestic corporations is not violative of equal protection 
clause (Fourteenth Amendment). State may not exact a sacrifice of a foreign corpo- 
ration’s constitutional rights as a condition to its engaging or continuing in business 
within the state. Foreign corporations cannot do business within a state, except by its 
consent, and may be arbitrarily excluded or subjected to such conditions as state wills. 
Hanover Fire Ins. Co. v. Carr. (U. S. 

§ 4. CONSTITUTIONAL AND STATUTORY PROVISIONS. 

4—Statutory eae imposing penalty on insurance companies for non-payment of franchise 
taxes held repealed. tate v. Acacia Mut. Life Ass’n. (Ala.) 

4—Acts 1925, p. 405, requiring payment of maximum amount specified in insurance policy 
have no application to policies or certificates theretofore issued. Mutual Relief Ass’n. 
Vi eeeee Ge CH es ods Gun cece ws cebeavuecedouws odes 

4—Statute held not invalidated by failure to prescribe rules for issuance of certificates of 
authority to act as insurance brokers. State ex rel Mackey v. Hyde. (Mo.) 

4—Statute prohibiting more than one agent of fire insurance company in each town violates due 
process and special privileges clauses. Franklin Fire Ins. Co. v. Montova (N. M.) 

4—Statute, if forbidding foreign insurance corporation to pay non-resident agent at residence 
under foreign-made contract, would deny due process. Smelker et al v. Scott. (Tex.).. 

4—Statute as to fixing of insurance rates held not to deny due process of law. tna Fire 
Ins. Co. et al. v. Shanks, State Auditor et al. (U. S.) 

4—Statute relating to insolvency of person insured licy does not work 
implied repeal of statute providing for direct liability of insurer. Jucommun vy. Strong 
et al. (Wisc.) 

§ 7. LICENSE FEES AND TAXES. 

7—State statute taxing 100 per cent of net receipts of foreign corporations. Whereas property 
of similar domestic corporations was taxed at one-half of 60 per cent of full value, held 
violative of equal protection clause. State statute imposing tax on net receipts of foreign 
insurance corporations held not a part of conditions regulating admission to state, which 
could be imposed without violating equal protection clause. Supreme Court must, for 
itself, determine whether state tax law, affecting foreign corporation is revenue measure, 
subject to constitutional limitations, or part of conditions on which admission to do busi- 
ness in state is permitted. Hanover Fire Ins. Co. v. Carr. (U 

§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 

10—To determine whether premium rates yield fair return to stock fire insurance companies, 
incurred losses and expenses substantially greater than those actually paid should not be 
regarded as correct measure of disbursements. Statutes prohibiting disbursing unearned 
premiums of stock fire insurance companies in dividends before expiration of policies 
for which they were paid, are not well adapted for determining reasonable premium 
rates. In determining whether premium rates yield fair return to stoek fire insurance 
companies, premiums are to be taken into account, together with other receipts. As 
respects insurance rates, unearned premium is portion of premium paid by insured, 
which would be returned by company on cancellation of policy at any time during term 
for which written computed pro rata, and not at short rate. As respects insurance rates, 
earned premium is difference between premium paid by insured and that portion which 
would be returned by company on cancellation of policy, computed pro rata, and not at 
short rates. Aetna Ins. Co. v. Travis. (Kan.) : 

10—To determine whether premium rates yield fair return to stock fire insurance companies, 
incurred losses and expenses substantially greater than those actually paid should not be 
regarded as correct measure of disbursements. Statutes prohibiting disbursing unearned 
premiums of stock fire insurance companies in dividends before expiration of policies for 
which they were paid are not well adapted for determining reasonable premium rates. 
In determining whether premium rates yield fair return to stock fire insurance companies, 
premiums are to be taken into account, together with otherr eceipts. As respects insurance 
rates, unearned premium is portion of premium paid by insured, which would be returned 
by company on cancellation of policy at any time during term for which written computed 
ro rata, and not at short rate. As respects insurance rates, earned premium is difference 
etween premium paid by insured and that portion which would be returned by company on 
cancellation of policy, computed pro rata, and not at short rates. ®tna Ins. Co. v. Travis. 

<an. . J 

19~daenbad of insurance cannot bind himself not to make further reduction in rate- 

pending suit to determine validity of prior reduction. State ex rel Hyde v. Westhues. 


0. . . . 

10—Statute relating to insurance rates held to retain power of regulation in the state. 
Fire Ins. Co. et al. v. sha es Auditor et al. (U. S.) 
; ONDUCT OF B Ss. ; 

| a of mutual insurance association should be kept complete enough to give necessary 
information to its members. , Hauge v. Farmers Mut. Hail Ins. Ass’n. of Iowa. (Ta.)....1130 


11—Object of insurance code is to secure indemnity contracted for and reasonable non-discrimi- 
natory charges. State ex rel Mackey v. Hyde. (Mo.) ¢: 

11—Laws, forbidding foreign firé insurance companies to do business except through agents, 

held inapplicable to local company. Williams et al v. Pacific States Fire Ins. Co. (Ore.).. 

11—lIncrease of insurance rates by rating bureau_without filing copy of agreement for increase 

before taking effect thereof, heid invalid. tna Fire Ins. Co. v. Shanks, State Auditor 

U. &) kiki 


et al. 


960 
472 
543 

26 


930 


960 
521 





The Insurance Law Journal, Vol. 68 


§ 12, REGULATION OF AGENTS AND BROKERS. 

12—Statute, authorizing issuance of certificate of authority to act as insurance broker held 
police regulation, not tax measure; “may.” Rev. St. 1919, § 6317, authorizing superinten- 
dent of insurance to license insurance brokers, being permissive only, entitled him to 
exercise reasonable discretion. Failure of applicant for insurance broker's license to answer 
questions concerning his insurance business authorizes refusal of license. State ex rel 
Mackey v. Hyde. (Mo.) 

S.  E3tz, 

13%. Hail indemnity fund for any year is proceeds of levy, based on losses pre- 
viously reported, and exists primarily to pay such losses. State hail insurance surplus 
we a not indemnity fund, but revolving fund. State ex rel Thompson v. Olsness. 

1344—Cultivated lands subject to taxes or levies of flat acreage tax and indemnity are sub- 
ject to hail insurance act. Crops growing on lands to state before end of period for 
withdrawal from benefits of state hail ener _ were removed from benefits. 
ex rel Holter v. State Hail Department. (N. D. 

§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 

§ 19. RETALIATORY LEGISLATION. 

19—By express terms of statute, measure of tax on foreign insurance companies, is amount 

required by:tax department of their home state on Wisconsin companies. oreign insurance 
company required to pay small license fee as imposed by tax department of home state on 
Wisconsin companies, held not Sooreens of rors. _——— due process, Woush such 
tax department exact illegal amount. or We rk Life Ins. Co. v. State. (Wisc 
0. LOCAL AUTHORITY OR LICENSE AND LICENSE FEES AND AXES. 
20—Under statute providing for license fee for city fire department on gross premiums for 
fire insurance effected therein, foreign insurance company is entitled to credit for premiums 
actually returned on canceled policies. Under statute providing for license fee for city 
. fire department on gross premiums on fire insurance “effected or agreed to be effected 
in city,” foreign insurance company is not required to report premiums on property outside 
city. Under statute providing for license fee for city fire department on gross premiums 
on fire insurance effected therein, foreign insurance company is not required to report 
premiums on policies combining fire and marine insurance. People ex rel City of Chicago 
v. Commercial Union Fire Ins. Co. et al. (IIl.) 

20—Power of state to exclude foreign insurance company altogether cannot be used as means to 
accomplish result beyond state’s constitutional power. State law, forbidding insurance of 
property except by legally authorized resident agent and taxing business lawfully done, held 
not violative of Const. Amend 14, as applied to foreign insurance companies insuring auto- 
mobiles which were later sold within state through dealers. Sales within state of auto- 
mobiles previously insured by foreign insurance company held in violation of state laws 
requiring insurance to be by legally authorized resident agent and requiring tax on business. 
Palmetto Fire Ins. Co. v. Conn. (U. S.). 

20—As to foreign insurance companies, state nay impose restrictions, including payment * of 
license fee. New York Life Ins. Co. v. State. (Wise.) 

21. —— LOCAL FUNDS AND SECURITIES 

21—Surplus of insolvent foreign insurance company 5 deposit should be transmitted to foreign 
Piet and Pn foreign claimants remitted to remedies in foreign jurisdiction. In re People, 
y Beha 
» 22: APPOINTMENT AND REGULATION OF LOCAL AGENTS. 


—Non-resident insurance corporation is not prohibited from paying compensation to non- 
P i. Pp 


resident agent issuing policy on texas property through regu 
Smelker et al v. Scott. (Tex.) 

§ 23. REPORTS AND SUPERVISION AND CONDUCT OF BUSINESS. 

23—City can compel agent of foreign insurance corporation by mandamus to file report of 
gross — received for fire insurance effected therein (Smith-Hurd Rev. St. 1925, 
c. 24, § 669; Fire, Marine and Inland Navigation Insurance Act of 1869). City’s right 
to compel oe of foreign insurance {corporation to report gross premiums for fire insur- 
ance effected therein is “public right,” under statute and ordinances providing for license 
fee based thereon for fire department, and is not barred by laches. City can by mandamus 
compel agent of foreign insurance corporation to report gross premiums for fire insurance 
effected therein, under statute providing for license fee based thereon for fire department, 
where ian reports had been filed. Agent of foreign insurance company can be compelled 
by mandamus to report gross premiums for fire insurance effected in city under statute 
providing for license fee based thereon for fire department, notwithstanding subsequent 
amendment to ordinance changed rate charged. People ex rel City of Chicago vy. Com- 
mercial Union Fire Ins. Co. et al. (IIl.) 


arly licensed texas agent. 


Il. Insurance Companies. 
(B) MUTUAL COMPANIES. 


§ 52. INCORPORATION, ORGANIZATION, AND EXISTENCE. | : 

52—A “‘mutual insurance association” is one in which members are both insurers and insured. 
Rosebraugh v. Tigard. (Ore.) 

$ 54. CONSTITUTION AND BY-LAWS. 

54—By-laws of insurance association, doing business under assessment plan, adopted in 
conformity with Acts 1925, p. 405, requiring payment of maximum amount specified 
in certificate, do not affect rights invested under certificates already in existence. 
Mutual Relief Ass’n. v. Parker et al. (Ark.) 

§ 55. MEMBERS. 

55—Policyholder in mutual life insurance company did not acquire vested unconditional in- 
terest in corporation, though he acquired interests determinable on failure to pay premiums; 
notary is not disqualified by pecuniary interest from attesting deed to mutual insurance 
company in which he was policyholder. First Nat. Bank of Cartersville vy. State Mut. 
Life Ins. Co. et al. (Ga.) 
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$ 56. OFFICERS. 

— of association, by using funds for payment of other claim than that “ plaintiff, 
became personally liable. Waco Mut. Life & Accident Ass’n v. Alford. (Tex.) 

§ 57. FRANCHISES AND POWERS. 

(2). Contracts of insurance. 

57(2)—* ‘Assessment insurance policy” makes benefit depend on collection of necessary assess- 
ments while ‘“‘old-line mee) unalterably fixes premiums and liability. Clark v. Metro- 
politan Life Ins. Co. (Me.) 


Ul. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 


§ 74. APPOINTMENT OR EMPLOYMENT OF AGENT. 

74—Life insurance company may employ general agent, authorized to do general insurance busi- 
— and to assign contract and compensation named Cares to associate thereafter named 

him. Coe v. Federal Reserve Lite Ins. Co. (Kan.) 

41 hat group insurance plan was to furnish protection to employees did not make insurer 
chargeable with conduct of employer, who brought insurer and insured into relation. Con- 
dition made by insurer that employer must enroll 75 per cent. of employees under group 
policy did not make employer insurer’s agent. Provision in group policy that employer 
should forward list of applications of new employees did not make employer insurer’s agent 
for other purposes. That certificates issued to employees referred to master policy issued 
to employer for further information did not make employer insurer’s agent. Where insurer 
under group insurance policy looked to employer for payny:nt of premiums, employer was 
not insurer’s agent for collecting’ premiums. That provisions as to notice of claim, etc., 
were contained in master policy issued to employer did not make employer insurer’s agent 
to give information to employees. Where insurer furnished employer full information as 
to terms of group insurance contract, insurer was not responsible for way in which 
employer imparted information to employee. Duval v. ‘or Life Ins. Co. (N. H.). 

$ 81. PINDIVIDUAL INTEREST OF OFFICER OR AGE 

81—Insurance company is not bound in case an agent is a plicant, unless it has accepted risk 
after being informed of facts. As respects insurance a agent’s property, that insurer had 
requested all of agent’s business did not show insurer accepted risk. Knowl edge of risk is 
essential to acceptance by insurer of application for fire policy on agent’s property. Muncey 
et al. v. Security Ins. Co. (Idaho) 

81—Policy issued by fire insurance agent to himself or as one having interest is merely voidable. 
Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co. (la.) 

81—Agent’s permission to write insurance on property of association in which interested would 
not excuse concealment of facts as to risk. Issuance of policy solely in interest of insured 
and association, in which a was interested, held fraud vitiating policy from inception. 
Frasier v. Hartford Fire Ina Co. (S. Di).ncceccsccencecreccesceccnervctscsacevess 

81—Assignment by German firm of all rights in United States insurance agency held, under 
evidence, not to have been entered into merely as a sham during the war period, so as 
to be avoided to enable assignors to recover funds seized by Alien Property Custodian 
under Trading with the Enemy Act Oct. 6, 1917 (Comp. St. § 3115%a et seq.), and 
a «eed paid to successor of insurance. company. Behre et al v. Anchor Ins, Co. 


81—Agent, knowing of pending foreclosure against his property, was in duty bound to inform 
his principal on cane insurance thereon. Charge that if local agent, in procuring insur- 
ance on his property, knew of pending foreclosure and failed to disclose or ey might 
be avoided, held proper. Ingram v. Fidelity Fire Ins. Co. of New York. 

§ 84. COMPENSATION OF AGENT 

(5). Effect of non- -compliance with regulations. 

84(5)—That license to secure insurance expired — expiration of policy held no defense in 
Broker’s action for commission. Coleman & Co. Cox. (Tex 

§ 86. EXTENT AND —_— OF POWERS ‘OF ‘AGENTS. 
87. IN GENER 

87—Automobile insurance “coippany held bound by acts of subagent acting for agent dealer. 
Raymond v. Auto Owners’ Ins. Co. et al. (Mich. 
8. GENERAL OR SPECIAL AGENTS. 

88—Rule that general insurance agent’s commission is liberally construed in favor of his 
ooneee 5 »plies only when terms thereof are of doubtful meaning. London & Lancashire 

Ins. Co. of Hartford v. McWilliams. (Ala.) 

88—Acts of general agents for insurer were acts of insurer. Toffenetti v. Mellor et al. (IIl.) 

88—Insurance Company is bound by acts of. special agent to extent only of his authority, 
= compass is estopped from invoking rule. O’Donnell v. Merchants’ one = 

ss’n Ss. 

88—General agent held not an alter e°, of insurance company for all purposes. 
State Life Ins. Co. v. Boles. (Tex 
90. EFFECT OF PROVISIONS OF POLICY. 

90—Limitations on soliciting agent’s authority in policy only held to refer to matters occurring 
subsequent to issuance and not to facts at inception of contract; where limitations on 
soliciting agent’s authority are in policy only, knowledge of agent is knowledge of insurer, 
and, if policy is issued with knowledge by agent of facts rendering it void, insurer thereby 
waives such fact or condition. Interstate Life & Accident Co. v. Bess. (Ga. 

90—Foreign fraternal beneficiary associations are within statute prescribin ng ye for doing 
business in state. Peters v. United Order of Commercial Travelers o 
92. EVIDENCE AS TO AUTHORITY 

92—Evidence held to show that insurance agent had no authority to waive conditions in policies 
or make contracts for insurance company. O’Donnell v. Merchants’ Mut. Ins. Ass’n. 

D. 


eeeee 


(S. ‘ 
92—Refusal to permit testimony that district agent could not ag contracts “of ‘insurance 


by acceptance of applications held error. Missouri State Life Co. v. Boles. (Tex.).. 4 
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§ 93. UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
93—Insurer desiring to escape liability for anges act of its agent was bound to disavow 
such act promptly after knowing of it. L. Terry & H. Rosenberg v. American Ins. C 


(Ja.) 

$ 94. RATIFICATION. 

94—Facts held to show that insurer had ratified insurance solicitor’s consent to assignment of 
omer in excess of authority. Ratification of agent’s unauthorized act after loss, under 
ire insurance policy was valid. L. Terry & H. Rosenberg v. American Ins. Co. (la.). 

§ 95. NOTICE TO AGENT. 

95—Knowledge acquired by independent adjuster employed by insurer was knowledge of in- 
surer. L. Terry & H. Rosenberg v. American Ins. Co. 


(B) AGENCY FOR APPLICANT OR INSURED. 

§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
98. IN GENERAL. 

98—Seller of automobile in taking application for insurance thereon acts as agent of insurer, 
not of insured. Raymond v. Auto Owners’ Ins. Co. et al. (Mich. 

= person may act as agent for both insurer and insured, unless, “dual agency ereated 

uires aseamptoe of incompatible duties. Federal Ins, Co. of Hartford, Conn., v. 
eman. 

oe Eeaee providing that soliciting agent is representative of insurer does not apply where 
contract was neither made nor to be = formed in state, question being one of substantive 
on hove presented by ruling on admissibility of fact. Duval v. Metropolitan Life Ins. 

0. 7 ) 

98—lIssuance of _— by bank, as agent of insurer on application of its president, acting 
individually for property owner, held not to create dual agency. American Alliance Ins. 
Co. of New York v. McCumber. (U. S. 

$§ 103. AUTHORITY AND DUTIES OF AGENT AS TO PRINCIPAL. 

103—In action for breach of agreement to insure automobile against collision, evidence held to 
sustain finding that no contract to insure was made. Horton v. Exeter Inv. Co. (Wash.) 

§ 104. AGREEMENTS TO PROCURE INSURANCE AND LIABILITY THEREUNDER. 

104—In action for conditicnal seller’s cancellation of automobile theft policy, exclusion of evi- 
dence that seller was not re for cancellation held error. In action against con- 
ditional seller for canceling theft policy on automobile, exclusion of evidence that buyer 
recovered possession of stolen car held error. Posnick v. Stedman. (N. Y.) 


IV. Insurable Interest. 


§ 114. NECESSITY IN GENERAL. 
114—Industrial life policy is not void because beneficiary has no insurable interest. Smith 
v. National Life & Accident Ins. Co. (Ky.) 
$ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(6). Vendor and purchaser. 
115(6)—Recovery on fire policy issued purchaser of secondhand automobiles is not defeated by 
his failure to receive collector’s receipt for license fee or to file bills of sale. First State 
Bank o O’Donnell et al. v. Fidelity Union Fire Ins. Co. 
(7). Interest of husband in wife’s property. 
115(7)—Husband, signing wife’s contract to convey realty as grantee, is not owner of and 
Ss no 9 insurable interest in property. Ohio Valley Fire & Marine Ins. Co.’s Receiver v. 
aggs 
§ 116. W oe eee INTEREST IN HUMAN LIFE OR HEALTH. 
(1). n genera 
116(1)—An old-time insurance policy may be payable to any member of family or any person 
to whom policyholder finds himself under obligation. Johnson v. Roberts et al. (Okla.) . 
116(1)—Joint and several obligors financially unable to pa nae “insurable interest” in each 
other’s lives. International Life Ins. Co. v. Carroll. ( 
$ 122. ASSIGNMENT OF POLICY TO PERSON WITHOUT INTEREST. 
122—Assignee of life policy need have no insurable interest in life of insured to render 
policy valid, if assignment is valid. McNeal v. Life & Casualty Ins. Co. of Tennessee. 
im. CS) 


V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—Where person to be insured was not examined, and did not sign application required 
before issuance of policy, no insurance contract was entered into; insurance is matter of 
contract. McGlothin v. United States Nat. Life & Casualty Co. (Ga.) 
§ 125. WHAT LAW GOVERNS. 
(1). In _ general. . 
125(1)—Russian subject, entering into contract of insurance with New York Corporation, 
impliedly subjected himself to New York laws. Insurance contract by which foreign sub- 
ject was to receive specified sum on certain date, if ving, invoked law of jurisdiction in 
which insurer should be domiciled. Insurance contract which foreign subject was to 
receive specified sum on certain date, if living, aor law of i in which 
insurer should be domiciled. Sliosberg v. New York Life Ins. Co. (N. Y.) 
(2). Place of contract. 
125(2)—Place of insurance contract is place where final act occurs making ooh binding; 
“place of contract.” Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 
(3). Effect of provisions of_policy. 
125(3)—Endowment om issued in Russia to Russian subject, death benefits being there 
payable, neverthe involved obligations under New York laws as to recovery of sur- 


= vale Y . insurer was New York Corporation. Sliosberg v. New York Life 
ns. Co 
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(4). Place of performance. 
125(4)—Law of place of performance determines ny and construction of insurance con- 
tract. Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
~~. agent cannot consummate contract. Missouri State Life Ins. Co. v. Boles. 


129—Where not forbidden by policy, an agent may make a valid contract with insured to carry 
the risk for him for a designated time. Scholz v. Standard Acc. Ins. Co. (Va.). 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
1). In general. 
130(1)—Oral negotiations leading up to application for insurance are merged in written appli- 
cation. Missouri State Life Ise, Caw. Mabe: CUED. oc ccc cee sitcvedctccéeciaceccasee 
(2). Necessity of acceptance and approval. 
130(2)—Where person to be insured was not examined, and did not sign application required 
before issuance of policy, no insurance contract was entered’ into; — is matter of 
contract. McGlothin v. United States Nat. Life & Casualty Co. (Ga.) 
130(2)—Insurer was not liable for fire loss, where application stating insurance was not binding 
until its acceptance or issuance of policy was lost in mail. Lamb v. Mechanics Ins. Co. of 
Philadelphia. (Kan.) 
ate gg contract”’ requires offer and acceptance conforming to offer communicated 
to offerer. Tourtlott v. West Bangor & Hermon Mut. Fire Ins. Co. (Me.) 
130(2)—Stipulation that insurer incurred no liability until application was approved and 
peticy. ——" and premium paid is valid. Turlington et al. v. Metropolitan Life Ins. Co. 


13003) Mere proposal for insurance does not constitute valid contract. Application for in- 
surance does not become a contract until accepted. Application not accepted by company 
prior to applicant’s death does not constitute a contract; “contract of insurance.’’ Missouri 
State ‘Edte Ina, Ga. i Bette: CEs 66 cig ccececiasas ° 

(3). What constitutes acceptance. 

130(3)—Where actual delivery of policy was not provided for, contract becomes consummated 
on retention of notes by insurer and issuance of policy. Tarver v. Swann. (Ga.)...... 1048 

130(3)—Insurance contract between parties in different towns is complete when policy con- 
forming to application is deposited in mail, postpaid, and properly directed to applicant. 
Insurance contract between parties in different towns 1s complete at time that insurer mails 
policy to agent, if it so intends. Tourtlott v. West Bangor & Hermon Mut. Fire Ins. Co. 


e.) 
130(3)—District agent’s approval of insurance application held not an approval thereof, con- 
stituting acceptance by company. Missouri State Life Ins. Co. v. Boles. (Tex.) 
(4). Effect of delay. 
130(4)—Refusal to issue policy until company within reasonable time, could obtain satisfactory 
explanation concerning disease of applicant, held not negligence authorizing recovery of 


damages. Examiner’s recording wrong answer to question asked meet held not binding 


on company, in action for damages. “vans v. International Life Co. (K WE 6 iu ted 
130(4)—Insurance company is liable if it. negligently or unreasonably delays in acting on 
application. Inaction for delay in acting on application, admitting insurance company’s 
letters to — sone Okie further physical examination held error. Brown v. Missouri 
State Life Ins. Co. (Okla.) 
(7). Offer to a and acceptance. 
130(7)—Insurance agent cannot, by sending policy to one who has not authorized its issuance, 
impose piligation to pay premium, and such a policy is not effective as insurance con- 
tract. Fire Asa’n of Philadelphia v. Bonds et al. (Ark.) 
§ 131. VALIDITY OF ORAL CONTRACTS. 
(1). In general. 
131(1)—Contract for fire insurance must be in writing to be valid. McGlothin v. United 
States Nat. Life & Casualty Co. 
(2). Authority of agent. 
131(2)—Plaintiff had burden of showing soliciting agent’s authority to make oral contract. 
Missouri State Life Ins. Co. v. Boles. (Tex.) 
131(2)—Oral life insurance contract held not binding, where application put parties on inquiry, 
which would have disclosed that agent was mere solicitor. Jones v. Great Southern Life 
Ins. Co. (Tex.) 
$ 133. FORM AND REQUISITES OF POLICY. 
1). In general. 
133(1)Fire policy must be written on New York standard form as it was when statute was 
— Certainty of subject-matter is essential of policy. Queen Ins. Co. v. Watson. 
Ari 
133(1)—Insurer has duty to write policy according to application or agreement for insurance; 
insured may assume policy is written on basis of application or agreement, and is not 
obliged to read it; if written application for insurance is delivered and premium paid and 
retained = Mace contract of insurance is effected on basis of application. Kansas Amuse 
ment C mien CHORE Ce, CRM aces nc ccdce cecscnav. ob adasabwanmedad meas 
133(1)—Entire contract ~ fire insurance must be expressed in policy. Hartford Fire Ins. 
Co. v. oa (Ky.) 
133(1)—Life insurance policy is not required to be written on standard forms prescribed by 
statutes. Young v. Mutual Trust ag Ins. SP si ane-tie blicactan 
133(1)—Provision of accident insurance F icy th at premium rates ‘and "classifications of risk 
should mean only such as were last filed by company in accordance with state law held to 
sufficiently comply with Code 1919, § 4315. Scholz v. Standard Acc. Inc. Co. (Va.). 
2 Style and size of type. 
133(2)—Restrictive clause in health celley held ineffective, in view of manner of printing in 
violation of statute, and recovery not limited thereby. Van Dusen v. Interstate Business 
Men’s Ass’n. (Mich. ) 
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§ 135. ae OF CONSTITUTION, BY-LAWS, OR RULES OF IN- 


135—That application for fire insurance on household goods, prepared by insurance agent, 
falsely stated applicant owned real estate, where situated, held not to preclude recovery, 
as matter of low, in view of oral evidence; where application for fire policy describing 
property and blank policy were in evidence, overruling demurrer to evidence, in action 
on policy, held not error on ground of failure to identify property insured; =o requir- 
ing insured to sign by-laws of mutual fire insurance company held complied with by power 
of attorney authorizing company’s secretary to sign, though end of loss by fire was 
—_ in blank, evidence held not to show — wre-conins) v. Farmers’ Alliance Ins. Co. 
(Kan.) 
§ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1). Necessity of delivery. 
136(1)—Insurer accepting premiums in advance is not liable on proposed policy, where person 
seeking insurance died prior to issuance of policy. McGlothin v. United States Life & 
Casualty Co. (Ga.) 
136(1)—Actual delivery of policy held not essential to. consummation of insurance contract. 
Tarver v. Swann. (Ga.) 
136(1)—Public policy does not forbid stipulation against liability of life insurer until delivery 
a policy. Life insurer held not liable unless there was delivery of policy where application 
so provided. Hruska v. Prudential Ins. Co. of America. (la.) 
136(1)—Insurer held not liable where applicant died before issuance and delivery of policy 
and payment of premium. Stipulation that insurer incurred no liability until applica- 
tion was approved and policy delivered and premium paid is valid. Turlington et al. v. 
Metrapplitan Life Ins; Co. CN, GC.) cc ccecsicccccecccc0serecacentseens ens ete een ecese 1007 
(2). Sufficiency and effect of delivery. . 
136(2)—Lite insurer was not liable where policy provided against liability until delivery of 
olicy, and insured died February 13th, and policy was mailed to local agent February 14th. 
ruska v. Prudential Ins. Co. of America. (la. 
136(2)—Insurer has duty to write policy according application or agreement for insurance; 
insured may assume policy is written on basis of application or agreement and is not 
obliged to read it; if written application for insurance is delivered and premium paid and 
retained binding contract of insurance is effected on basis of application. Kansas Amuse- 
ment Co. v. Maryland Casualty Co. (Kam) .........ccccssecccccvccccsccscsscecenees 
136(2)—Delivery of policy is largely a question of intent. Policy may be delivered and 
effective, notwithstanding it does not pass beyond physical control of insurer’s nt. 
Retention by insurer’s agent of policy which as between insurer and insured has been 
delivered as a completed instrument does not affect its validity. Policies, though retained 
by insurer’s agent, held, as between insurer and insured, sufficiently delivered and effective, 
and hence attempted cancellations, if any, by insurer or its agent on its behalf; not in 
accordance with terms of policies were void. Dawson et al. v. Concordia Fire Ins. Co. of 
Milwaukee. (N. C.) 
(3). Conditional delivery or acceptance. 
a in statutory form may be delivered _on condition that it shall not become effective 


until the happening of a subsequent event. Dawson et al. v. Concordia Fire Ins. Co. of 
er 


eeeeees 


fect’; of condition as to delivery “while “insured” is in good health. 

136(4)—Proveions as to sound health are within powers of parties to life insurance contract. 
National Life & Accident Ins. Co. v. Winbush. (Ala.) 

136(4)—Provision invalidating policy unless insured was in sound health at date of issuance of 
policy did not preclude recovery, though insured had tuberculosis, where insured was not 
shown to have contracted ae between — of application and date of delivery. National 
Life & Accident Ins. Co. Wallace. (Ky. 

136(4)—Policy never become bindine een insured was not in sound health when policy 
was delivered. Carroll v. Metropolitan Life Ins. Co. (Mass.) 

OS ee voiding policy for unsound health will not defeat_insurance unless at time 


feng hi insured was affilicted with disease causing death. Clark v. National Life s 
Tae ns. Co. (Mo.) 


a eee and effect thereof. 
136(5)—Insared, who received policy of fire insurance — without request for time to examine 
it sent it to mortgagee of premises on same day, held to have accepted it in accordance 
with its terms, even if he did not read it. Long v. Agricultural Ins. Co. (Mass.) 
Facts as to acceptance held not to create contract of life insurance in accordance with 
application. Peet v. Peoria Life Ins. Co. a 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Insurer held not liable where applicant died before issuance and delivery of policy and 
payment of premium. Stipulation that insurer incurred no liability until application was 
yg eng and policy ~~ ered and premium paid is valid. Turlington et al. v. Metropolitan 
Late Ina, Ce. CN. C. 
§ 138. VALIDITY ae GENERAL. 
In general. 
138(1)—Insurance contract may be as desired, in absence of fraud, mistake, or lack of 
sideration. Winters v. Reserve Loan Life Ins. Co. (Mo.) 
138(1)—Liability policy covering injuries from operation of autobus in vicinity of city 


not contrary to public policy or statute requiring policy covering injuries — 
MacClellan v. General Casualty & Surety Co. (N. J.) 


138(1)—C. S. § 6460, does not make life policy issued without medical secnabiapthins of 


insured void, so as to prevent action on policy. McNeal v. Life & Casualty Co. - 
Tennessee. (N. G.) 
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138(1 —Insurance commissioner’s approval of policy is not conclusive on question whether it is 
reasonable or against public policy. Clark v. Federal Life Ins. Co. (N. C.) 
138(1)—Parties may provide in application when and under what conditions policy shall 
become effective. Jones v. New York Life Ins. Co. (Utah) 
138(1)—Charge of an excess premium will not invalidate policy, but only subject company to 
penalty under Code 1920, § 4320. Scholz v. Standard Acc. Ins. Co. (Va. 
(2). Discrimination between insurants. 
138(2)—Non-exaction of interest on note by insurer’s agent held not “discrimination” within 
Sane «=F Coe, ~ CGI sdk chic cp ccivcivdsccccedteddcvecicicunceaed 
ne under fire policy cannot allow special advantages to one man over another, 
artford Fire Ins. Co. v. im <y.) 
§ 139, LEGALITY OF OBJECT 
139—Contracts of insurance against insured’s own negligence are not ee public policy. 
Hanover Fire Ins. Co. of New York v. Merchants’ Transp. Co. (U. S.) 
§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR’ OBJECTIONS. 
(1). In general. 
141(1)—Where insurer issued and delivered policy and accepted premium note, it waived 
policy provision that it should be valid only when signed by local asset and there was no 
failure of consideration for note. A&tna Ins. Co. v. Spillers. (Ga.) 
141(1)—Intentional delivery of fire insurance policy, by local agents was waiver of omission 
ot agents’ signatures required by contract. Hartford Fire Ins. Co. v. Prather. CE e.d 
(2). Payment ot first premium. 
141(2)—Insurer held bound on policy which olcal agents inadvertently failed to sign after in- 
tentional delivery and collection of premium. Hartford Fire Ins. Co. v. Prather. (Ky.). 
141(2)—General ony may waive prepayment of premium. Johnson vy. Prudential Ins. Co. ot 
America. (Ore.) 
141(2)—That insured had not paid first premium of life policy held not to affect its validity, 
where agent extended credit. Missouri State Life Ins. Co. v. Boles. (Tex.) 
(3). By acknowledgment of receipt of premium. 
141(3)—Where policy constituting receipt for first premium is delivered unconditionally, in- 
surer cannot avoid liability by denial that premium was paid. Johnson v. Prudential Ins. 
Co. of America. (Ore.) 
(4). Estoppel of insured. 
141(4)—Insured is presumed to enter into contract with full knowledge of its plain meaning, 
and in absence of fraud or deceit, court cannot remake contract for benefit of beneficiary 
who is bound by its terms equally with insured. Mutual Life Ins. Co. of New York v. 
Barrett. (Ala.) 
141(4)—Insured held precluded from denying liability on premium note where failing to take 
prompt action on learning of alleged fraudulent representations. In action on note for 
premium, defendants must act promptly to have available defense on claimed fraudulent 
representations as to coverage. Springfield Fire & Marine Ins. Co. v. Parker. (Mo.).... 
§ 143. REFORMATION. 
(3). Fraud and mistake in general. 
143(3)—Insured held entitled after loss, to reformation, for clerical mistake, of policy ae 
use and occupancy so as to cover loss by fire. Modern Grinder Mfg. Co. v. ef 


Reis Pee 7 Ge. Ge Gee en. | CP 6 occ kccecetawes ceuesedsabasadédédateccendes 
7). Necessity of reformation. 
143(7)—Policy, sufficiently showing agreement of parties, when properly construed in view of 
extrinsic facts, need not be reformed. Policy need not be reformed, where insurer has 
ee or is estopped to rely on breach. William et al v. Pacific States Fire Ins. 
re. 


(8). Right to reformation. 


143(8)—Insured, who did not know of existence of specified chauffeur clause in automobile 
policy. Held not entitled, after accident, to reformation of policy, either to insert 
chauffeur’s name, or to strike such clause. As respects right of re ormation, it is not 
ordinarily expected that application for insurance will contain all terms and conditions 
which are included in policy. American Automobile Ins. Co. v. Shapiro. (Md.)....... 


143(8)—That insurer could obtain reinsurance on fire policy held not to prevent reforma- 
tion of use and occupancy policy to cover fire loss. Modern Grinder Mfg. Co. v. Globe 
& Rutgers Fire Ins. Co. (Wisc.) 
§ 144. MODIFICATION. 
1). In general. 
144(1)—Where insurance contract was made when dual agency existed, but dual agency had 
ceased to exist when policy was modified, dual agency was not defense to action on modified 
policy. Hawkeye Clay Works v. Globe & ee eee Ge Gi Rie edu caves kualuwsdeuens 


144(1)—Insured, complying with options, held entitled to “ordinary ie policy” which insurer 
was issuing when application was made for term policies and when application was made 
for exchange. Insured held entitled under options to any form of policy which insurer 
was issuing at date of his election for term policies and at date of request for exchange. 
Insurer has not performed contract by ree lesser protection when, insured exercising 
election has requested larger protection included in terme of original agreement. Rosenberg 
v. Equitable Life Assur. Soc. of United States. (N. C.) 


144(1)—Provision in insurance contract that change to be effective must be evidence by written 
indorsement will be enforced. Thomas v. Employers’ Liability Assur. Corporation, Ltd. 


Powers of agents and brokers. 


144(2)—Insurer’ s soliciting agent cannot agree to stipulations not appearing in contract or vary 
its written terms. Insurer held estopped to set up agent’s ack of authority to advise 
insured that renewal contract furnished protection against damage caused by insured’s 
automobile while driven by son. Thomas v. Employers’ Liabilit- Assur. Corporation, Ltd. 


1054 


-1054 
596 
435 


596 


164 


742 





The Insurance Law Journal, Vol. 68 


§ 145. RENEWAL. 

(1). In general, 

145(1)—Privilege of continuance of group insurance after employment terminated, to be 
exercised within 31 days, did not mean that original insurance continued without insured’s 
action. Duval v. Metropolitan Life Ins. Co. 

145(1 )—Excess premium for renewal of accident insurance policy held not charged, in view of 
agent’s extension of credit to insured for time during which payment of renewal premium 
was delayed. Accident insurance policy held seaewed for a year from its expiration date, 
as stated in certificate of renewal, rather than for a year from ee on hic renewal 
premium was paid. Scholz v. Standard Acc. Ins. Co. (Va.) ae 

2). Powers of agents. 

145(2)—Agent’s authority to solicit insurance and send in applications was sufficient to author- 
in him to take applications for renewals. Southern Mut. Fire Ins. Co. v. Mazoch Bros. 

ex.) 


(B) CONSTRUCTION AND OPERATION. 


§ 146. aie Eo — GENERAL RULES OF CONSTRUCTION. 
- In genera 
146(1)—Parties’ intent should be effectuated, contract enforced as made, and insurer required 
to pay damages only on property intended to be insured. Queen Ins. Co. v. Watson. (Ariz.) 
et provisions are plain and unambiguous, they must be given natural meaning. 
Komroff v. Maryland Casualty Co. (Comn.)......ccccccseccccccccccscccccesccceces 
146(1)—Rights of parties to action on policy held dependent on contract ‘and legal principles, 
fhough cute estoppel may be interposed in action at law. Clark v. Metropolitan Life 
ns. Co. 
146(1)—Agreement to send agent to collect premiums cannot be implied. Baraca v. Metro- 
cee ip ES a ee Sar oe eon eet oe ee er ree er rrr re ‘ 
146(1)—All provisions of policy indemnifying insured against claims for injuries to employees 
are to be considered in ascertaining meaning of policy. Swanson et al v. res Casualty 
Co. (Mo.) 
146(1)—Where there was no evidence that insured understood policy in certain "way, question 
was one of reasonable interpretation of written instrument, which interpretation bound both 
insurer and insured. Duval v. Metropolitan Life Ins. Co. (N. H.) 
146(1)—Formal written insurance policy, delivered and accepted, while it remains unaltered, 
constitutes the contract between the parties. McNeal v. Life Ke Casualty Co. of Tennessee. 


(N, 

146(1) Meaning other than expressed in policy, containing clear, plain and certain language, 
cannot be added by implication or intendment. Intention of parties, determined by usual 
and ordinary meaning of language, must be given effect in construing insurance policy. 
Commonwealth Casualty Co. v. Spohn. (Ohio) 

146(1)—Policy should be interpreted 4 rules applicable’ to other written contracts. Standard 
Ace. Ins. Co. v. Goldbere. (Ola). ccccccccccccscccccvescccccceccosescocccccccess O48 

146(1)—Insurance policy should be construed with regard to mutual intent of parties as ex- 
pressed in words of contract. Jaloff v. United Auto Indemnity Exchange. (Ore.)...... 921 

146(1)— Effect must be given to all eo of insurance contract where possible. Howard v. 
Missouri State Life Ins. Co. Prex 

abla Oe aye orm 20 used in insurance eas should be given fair and reasonable construction. 

% American Local Mut. Life & Accident Ass’n of El Paso v. Work. (Tex.) 

146(1)-— Applicant for insurance held bound by terms of application, in absence of showing 
that he was misled. Jones v. New York Life Ins. Co. RI 6 cana sc, Se eee 

146(1)—Terms on which minds of parties to policy met, if determinable from contract itself, 
prevail over rules of construction. Hibbard v. North American Life Ins. Co. (Wisc.)....1034 

146(1)—Language and conduct of parties insuring property should be interpreted in light of 
surrounding circumstances. Modern Grinder Mfg. Co. v. Globe & Rutgers Fire Ins. Co. 
of New York. (Wisc.) 
(2). Language of policy. 

146(2)—Terms of policy constitute measure of insurer’s liability. Mutual Life Ins. Co. of 

ge fo ah A a, SS) Ee ee ee re ee Oren roar Teer ee ous 
(3). Liberal or strict construction. 

146(3)—Contracts of insurance are to be liberally construed in favor of insured, and, if 
doubtful, they will be construed against insurer. Rule that contracts of insurance will 
be construed favorably to insured is applicable, when centract is reasonably susceptible 
of two constructions consistent with its object. Mutual Life Ins. Co. of New York v. 
Barrett. (Ala.) rrr 

146(3)—Accident policy, ambiguous in its coverage of case where accident and disease con- 
tributed to death, will be construed favorably to insured. Standard Acc. Ins. Co. - 
Detroit, Mich. v. Hoehn. (Ala.) 

146(3)—Insurance contract is construed most strongly against insurer. Forfeiture of polic 
will not be declared if under any reasonable theory of construction it can be avoided. 
North British & Mercantile Ins. Co., Li Ltd., v. San Francisco Securities Corp. (Ariz.).... 

146(3)—Fire Policy written by insurer’s "agents is to be liberally construed in favor of insured. 
Siskin v. Alliance Ins. Co. of Philadelphia. (Cal.) 

146(3)—Construction Saree insured must be given doubtful policy provisions. Komroff v. 
Maryland Casualty C. (Conn.) 

146(3)—Provision voiding policy for change in interest, title, or possession is to be con- 
strued more strongly against insurer. Queen Ins. Co. v. Cummins. CD Scene en 

tt aan tan contracts must be most strongly ore against insurers, especially re- 

ntien forfeiture. Obermeyer v. Phoenix Ins, Co. of Hartford, Conn. (Ky)... isiais 

14603) —O two reasonable constructions of contract of insurance, the one favorable to insured 
must be adopted. New York Life Ins. Co. v. Blaylock. (Miss.) 

146(3)—Provision should not be construed in favor of insurer unless clearly required by policy. 
Murray v. Metropolitan Life Ins. Co. (Miss.)........eeeccecceecceeecesessees in civ 41 
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146(3)—If policy terms are uncertain or susceptible of two meanings, that meaning is to 
on which is more favorable to insured. Swanson et al. v. Georgia Casualty Co. 
(Mo.) 

ie en gy | policies must be construed most strictly against insurer. 
Hartsock. (Mo.) 

146(3)—Though ambiguity in policy is resolved in favor of insured, language should not be 
given strained construction. Alexander v. Northwestern Mut. Life Ins. Co. (Mo.) 

146(3)—Provision that fire policy covered goods of insured’s family will be ignored to prevent 
forfeiture, where there was incnsistent provision. Ambiguous policy will be construed 
favorably to insured. Iuchs v. Connecticut Fire Ins. Co. of Hartford, Conn. (Mo.).... 

146(3)—When — is susceptible of two meanings, one most favorable to. insured must be 
applied. Block United States Fidelity & Guaranty Co. of Baltimore, Md. (Mo.). 

146(3)—Expiration limit under group insurance policy insuring employee while employed did 
not amount to forfeiture, requiring strict construction. Duval v. Metropolitan Life Ins. 
Co. ¢ 1.) 

146(3)—Requirement of fire policy that proofs of loss be furnished by insured must be 
liberally construed in favor of insured. Language of insurance policy is to be construed 
most favorably to assured. Siebros Finance Corp. v. Fire Ass’n of Philadelphia. (N. Y) 

146(3)—Ordinarily doubt as to meaning of language of life insurance policy should be con- 
strued against insurer. McKenna v. Metropolitan Life Ins. Co. (N. Y.) 

146(3)—Provision of accident policy must be construed strictly against insurer. 
North American Accident Ins. Co. (N. 

146(3)—Interpretation of insurance policy most favorable to insured must be adopted, if pol 
is susceptible to different interpretations. Commonwealth Casualty Co. v. Spohn. (Olio) - 

146(3)—Ambiguous insurance policy should be construed most strongly in favor of insured. 
Jaloff_v. United Auto Indemnity Exchange. (Ore.).......... cece ceceencceesenceees 

146(3)—Rule that insurance policy will be construed favorably to insured a i 
unambiguous policy. Arnold v. Travelers Ins. Co. of Hartford, Conn. 

146(3)—Fire policy will be construed favorably to insured to eliminate application as part 
of contract, where provisions are inconsistent. Orr et al v. National Fire Ins. Co. of 
Hartford, ‘Conn. cS. BD.) 

146(3)—Rule that contracts are interpreted most strongly for insured is applicable only to 
ambiguities, or doubtful or uncertain meanings. 100% American Local Mut. Life & Acci- 
dent Ass'n of El Paso v. Work. (Tex.). 2.00... .ccceececcccccscecccssesecccecccccccce 

146(3)—Forfeiture provision of fire policy will be construed to prevent forfeiture, if fairly 
susceptible of such interpretation. National Union Fire Ins. Co. of Pennsylvania v. 
Richard. (Tex.) 

146(3)—Courts do not favor forfeiture, and where doubts arise will adopt construction of 
policy most favorable 2) insured, and which will prevent annulment. Railway Mail 
Ass’n. v. Moore. (U. 

146(3)—Ambiguities in ane or — papers will be construed against insurer. 
State Life Ins. Co. v. Guess. (U. S.) 

146(3)—Language of policy limiting liability is construed strongly against insurer. 
v. Commercial Casualty Ins. Co. (Va.) 

ae yg oy pevcns are construed most strongly against insurers. Scholz v. Standard 

OS SR 8 re ee ere SOUR RAVERAKE GEE CRURCKA ARCA CERNE 
§ 147. WHAT LAW GOVERNS 
(2). Place of contract. 
iat eres contracts should _ construed according to law of place of making. 
Travelers Ins. Co. (R. 

§ 149. PRINTED AND WRITTEN PORTIONS OF POLICY. 

149—wWritten part of insurance policy controls printed part, when two are conflicting. 
Arthur Dredging Co., Inc., v. Mechanics Ins. Co. of Philadelphia. (La.) 

§ 150. MATTER ‘ON MARGIN OF OR SLIP ATTACHED TO POLICY. 

150—Where fire insurance policy was modified by riders, in conformity with statute, attached 
to policy, indorsements became part of contract. Rider of itself supersedes policy. Hawkeye 


Clay Works v. Globe & Rutgers Fire Tee, Co, a). o.oo cece cececeacssencnspecees 64 


150—Rider held to ~~ all the terms of the marine policy to —. it was attached. 
Shamrock Towing v. Automobile Ins. Co. of Hartford, Conn. (N. Y.) 


§ 151. ee on POLICY AND ACCOMPANYING PAPERS. 
. In genera 

151(1)—Provisions of master policy and of individual certificates issued to employees should 
be construed together. Murray v. Metropolitan Life Ins. Co. (Miss.) 

151(1)—Insurer’s liability is determined by policy, not by receipt for premium paid. Statement 
oe of receipe fs for ve is not part of accident “insurance policy.” Clark v. Federal 

ite ins. 0 N Cc. 

151(1)—Standard form a policy evidences an intent to put entire insurance contract into 
one instrument in hands of insured. Orr et al v. National Fire Ins. Co. of Hartford, 
Conn. ¢. D.) 


Application as part of the contract. 


). 
151(2)—Application not attached to policy or referred to, is not pest thereof and material 


statements or representations in applications will not avoid & 
and fraudulent. Interstate Life & Accident Co. y. Bess. 
§ 152. Comune STATUTES AND CHARTER, $e aan OR RULES OF 
SURER AS PART OF POLICY. 
ayn Statutes and ordinances. 


152(3)—Provisions of insurance poly, are controlled by conflicting ene ponmun, Scholz 
v. Standard Acc. Ins. Co. 


152(3)—Statute providing for dios ‘liability of “automobile insurer imposed same * liability on 
ceares as if it had incorporated provisions into policy. Ducommun v. Strong et al. 


(Wisc 
$ 153. *WSAGES OF BUSINESS. 


icy unless “_ are false 


icy 
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921 





The Insurance Law Journal, Vol. 68 


153—Rights of insurer, contracting on basis of custom, are not necessarily altered because 
custom was unknown to aaee, where known to agent for both parties. Federal Ins, 
Co. of Hartford, Conn., Sydeman. (N. H.) 

§ 161. PROPERTY COVERED BY INSURANCE AGAINST FIRE OR OTHER CAUSE 


OF LOS 

§ 163. —— DESCRIPTION OF PROPERTY. 

163—Burglary policy provision, excluding articles ‘‘separately and specifically described” in any 
other policy, did not exempt insurer from liability for contents of safe covered by other 
policy. Schlussel v. Commercial Casualty Ins. Co. (Mich. 

1). Buildings and appurtenances. 

163(1)—Electric ceiling fans and electric chandeliers held, by reason of nature of their attach- 
ment, covered by policy on building. Metal shed over sidewalk held excluded from policy 
on building as an “awning.” Fidelity Phenix Fire Ins. Co. v. Redmond. (Miss.) 

(3). Trade fixtures, tools and implements, 

163(3)—Policy on furniture and fixtures of pharmacy held to cover articles used in sale of 
sandwiches and soda water, which was part of the business of insured; “such other fur- 
niture, fixtures, and equipment.” “Pharmacy,” as used in policy insuring furniture and 
fixtures of a business, eld not to restrict property covered. St. Paul Fire & Marine Ins. 
Co. v. Nelson. (U. 

§ 165. DESCRIPTION OF LOCATION. 

165—Court may look to clear space clause to ascertain property covered by fire policy, though 
ineffective as warranty. Fire policy held not to cover cotton within 10 to 20 feet of gin, 
in_view of clear space clause. Queen Ins. Co. v. Watson. (Ariz.).........-e eee eeeees 

165—Fire policy covering merchandise in building and its additions held to cover pan 
wherever situated in plant. Siskin v. Alliance Ins. Co. of Philadelphia. (Cal.) 

165—Transit policy held not to cover goods placed in plaintiffs’ truck and stolen while in garage, 
in view of provision of policy. Seitovitz v. United States Fire Ins. Co. (Mich. 

165—Misdescribing house in which furniture insured was located as No. 663-664 instead of 663 
did not avoid fire insurance mo Martin v. Orient Ins. Co. (N. J.) 

§ 175. COMMENCEMENT OF RISK. 

175—Antedated renewal life insurance policy held effective from date named therein, notwith- 
standing provision for insured’s ef health when policy was delivered. Antedating renewal 
life insurance policy held supported by sufficient consideration. Winters v. Reserve Loan 
Life Ins. Co. (Mo.) 

§ 176. TERM AND DURATION OF RISK. 

S177, TERM FIXED BY POLICY IN GENERAL. 

177—Where agent obtained application for health and accident insurance for 36 months, and 
accepted premium, and — was delivered, company was liable for sickness occurring 
after 12 months, although policy when first written was for 12 months but was altered to 
run 36 months. Hunley v. Union Ins. Co. (Kan. 

177. Oral contract to insure building as of January 30 held to have expired when insurer’s 
agent delivered written policy dated February 1, which insured accepted without objection 
and forwarded to mortgagee of premises. Long v. Agricultural Ins. Co. (Mass.) 

177—Where master group insurance policy, issu to employer, provided that insurer would 
—_—— employee statement as to insurance protection, certificate to employee, promising 

pay if death occurred during employment, sufficiently stated protection. That 
limit of obligation was stated in master policy as terminating with close of employment 
did not obligate insurer to use same expression in certificate issued to employee. Assignee 
of policy insuring employee while employed could not rere where employment terminated 
before death. Duval v. Metropolitan Life Ins. Co. 

177--Renewal receipt rather than amount of premium pat hela to fix the duration of risk 
under accident insurance policy. Scholz v. Standard Acc. Inc. Co. (Va.)....... eee 


VI. Premiums, Dues and Assessments. 


§ 182. PERSONS LIABLE FOR PREMIUMS. 

182—Insurance policy’s mortgage clause, requiring mortgagee to pay premiums if mortgagor 
fails, held condition, and not covenant on which suit could be maintained. Farnsworth v. 
Riverton Wyoming Refining Ce, SeesOebscacce Geiaswaaks cee 


§ 186. PAYMENT OF PREMIUMS. 
). In general. 
186(1)—General agents held empowered generally to transact insurer’s business, to collect 
—— and accept notes to themselves in lieu of cash, and to bind insurer thereby. 
eoples Life Ins. Co. v. Brite. (Ark.).. 
186(1)—Insurance held not invalidated because insurer’s agent paid premiums. 
Employers’ Liability Assur. Corporation, Ltd. Pa.) 
(2). Time of payment. 
186(2)—Insurer is not relieved from liability by insured’s failure to pay appitional premiums, 
where they were paid as soon as demanded. Thomas v. Employers’ ne Assur. Cor- 
poration, Ltd. (Pa.) 
186(2)—Where last of 31 days of “Grace” for payment of insurance premium fell on Sunday, 
om held : ee on following day. Penn _— Life Ins. Co. of Philadelphia v. 
iller . 
ar eel to agent or broker. 
186(3)—Insurance agent has no implied authority_to ae credit on individual indebtedness 
in payment of premium. Turlington et al. v. Metropolitan Life Ins. Co. N. C.) 
(5). Payment by note. 
186(5)—Insurer may authorize agents to accept notes rather than cash in payment of premium. 
MacDonald v. Calkins. (Ariz.) 
186(5)—Note for first year’s premium is “payment” thereof, entitling beneficiar to benefits if 
insured dies within year. Policyholders’ Nat. Life Ins. Co. v. Teeison (S. D 
$ 187. NOTES FOR PREMIUMS. 
(1). In general. 
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187(1)—Applicant’s obligation on premium note, payable to insurer’s agent, held determinable 


by terms and conditions of application and policy. Tarver v. Swann. (Ga.)......+++++: 1048 


(2). Fraud or misrepresentation. l Sail 
187(2)—Representations to constitute fraud must relate to material existing fact; representa- 
tions that stock should be paid for within five years from dividends from policies held not 
to render premium note void for fraud. Federal Agency Inv. Co. v. Holm. (Kan.) 
187(2)—Insured not advising insurer of misrepresentations before premium note came due, 
nor tendering back or demanding return of note, held estopped to deny its validity. Policy- 
holders’ Nat. Life Ins. Co. v. ones (S. D.) 
. .Want or failure of consideration. 7 . : : 
187(3)—Where insurer issued and delivered policy and accepted premium note, it waived policy 
provision that it should be valid only when signed by local agent, and there was no failure 
of consideration for note. tna Ins. Co. v. Spillers. (Ga.)........-- = 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—Evidence of agent’s remittance to insurer of premiums for which note sued on was 
given, held admissible to disprove plea of failure of consideration. Application filed in by 
insurance agent held admissible, in suit on premium note, to contradict defendant denying 
that such application was made. Wallace v. W. B. Folmar & Sons.  (Ala.) oe 
188(2)—As respects liability for premium, presumption of acceptance of policy arising 
its retention may be rebutted. Fire Ass’n of Philadelphia v, Bonds et al. (Ark.)... 
188(2)—Life policy not in standard form held not shown so clearly illegal _as to invalidate 
premium note sued on. Policyholders’ Nat. Life Ins. Co. v. Nelson (S. D.).....+..++++ 
(3). Trial, judgment and review. s I 
188(3)—Evidence in action on premium note held insucient to take to jury defense of_falst 
representations of kind of policy. Policyholders’ Nat. Life Ins. Co. v. Nelson. (S. D.).. 
§ 191. POWER AND DUTY TO MAKE ASSESSMENT. ; 
191—-Failure to prescribe liability of members in articles of association of mutual fire insurance 
company made assessment on members void. Where liability of members is not prescribed 
in articles, mutual fire insurance company cannot make asssesment under act. Patrons 
Mut. Fire Ins. Co. of Michigan v. Brinker. (Mich.)............. a f 
191—Awarding mandatory injunction requiring assessment to be made by mutual accident asso- 
ciation held proper. Waco Mut. Life & Accident Ass’n v. Alford. (Tex.).........+-++: 
§ 192. LIABILITY TO ASSESSMENT. 
(1). In general. 
192(1)—Agreement of member of mutual insurance association to pay all assessments to meet 
losses and expenses was binding obligation. Rosebraugh v. Tigard. (Ore.)..........+5++ 
§ 193. AMOUNT OF ASSESSMENT. 
(1). Insurance other than life. 
193(1)—That expense of insurance association was large, and amount collected as more than 
needed, did not make assessment void. Hauge v. Farmers Mut. Hail Ins. Ass’n. of Iowa. 


(iowa) 
193(1)—Discretion of directors in determining basis for assessment, fairly exercised, may not 
be interfered with by courts. Turner v. American S. S. Owners’ Mut. Protection & In- 
demnity Asa’n. (U. S.)... 2.60.2 sceseeas it enda tee eee ees 6 inkdee sebtdd evaateeeueene 
§ 195. LEVY AND COLLECTION OF ASSESSMENT. 
(1). In general. 
195(1)—Authority of insurance association directors to levy and collect assessments could not 
be delegated to secretary or exercised by him alone. Hauge v. Farmers Mut. Hail Ins. 
Ass’n. of Iowa. (Iowa) 
195(1)—Levy of assessment by mutual company held in substantial compliance with by-laws. 
Turner v. American S. S. Owners’ Mut. Protection & Indemnity Ass’n. .(U. S.) 
§ 198. REFUNDING OR RECOVERY OF PREMIUMS OR ASSESSMENTS PAID. 
(1).. Grounds of recovery in general. 
198(1)—Insured, after canceling policy, could not recover premium paid for unintentional 
omission of agent’s signatures, where policy was delivered and recognized as in force. 
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VII. Assignment or Other Transfer of Policy. 


tapi tt SIS MEaEy Oe Serene ai 

—Contract for insurance is chose in action, and subject to transfer or assignment. 

Ben. Life Ins. Co. v. Clark et al. (Cal.)........ : eT rrr ere ee 2 . a ae we oe 

§ 205. CONSENT OF BENEFICIARY TO ASSIGNMENT BY INSURED. 

205—Insured held to have right to assign policy and subject interest of beneficiary thereto. 
Statute protecting beneficiary from claims of insured’s representatives or creditors held 
inapplicable in case of assignment of insured. Antley v. New York Life Ins. Co. et al. 


(1). Necessity of consent. 
207(1)—Where policy assigned was surrendered to company without company’s consent to 


rn, and _ new policy issued to purported assignee, assignment held invalid. Raiken 
v. a Casualty Co. (N. J.) 
2) 


n Senieae and Giakak aeinas ret een triaaeneagas eee 
207(2)—In assignee’s action on fire policy insurer held bound by act of former agent con- 


senting to assignment, in absence of notice of termination of agency. Globe & Rutgers Fire 
Ins. Co. v. Porter. (K 


y.) 
§ 213. CONSTRUCTION O 
213—Insured’s intention in assigning policy should be given effect, if it does not contravene 
public policy or statute. Mutual Ben. Life Ins. Co. v. Clark et al. (Cal.)............:- 
213—Life insurance policy is chose in action, and passes by assignment. Assignment in 
life policy delivered to assignee, although not in form stipulated in policy, created in 
grantee such right as entitled insurer to adjudication determining ownership. Peake 
et al v. Lincoln Nat. Life Ins. Co. (U. S.) 
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§ 214. TRANSFER WITHOUT FORMAL ASSIGNMENT. 

214—Policies of insurance are chosen in action and may be es equitably, at least by 
delivery with intent to pass title. McDonald v. McDonald. ( Ala.) 

214—Provision in separation agreement that husband should ~ up insurance policies did not 
assign policies or money due under them. Allen v. Allen. IL) 

§ 217. NOTICE TO INSURER 

217—Life policy provision for notice of assignment held intended to protect insurer from double 
liability, not to make notice necessary to validity of assignment. Wright v. Rever. (Md.). 


VIII. Cancellation, Surrender, Abandonment or Rescission of Policy. 
§ 228. RIGHT OF INSURER TO CANCEL. ee A 
228—Contract of insurance may be cancelled only in manner provided. Springfield Fire & 
Marine Ins. Co. v. Patker. (Mo.) 
228—Policies, though retained by insurer’s agent, held, as between insurer and insured, suf- 
ficiently ‘delivered and effective, and hence attempted cancellations, if any, by insurer or 
its agent on its behalf, = in accordance with perms of policies, were void. Dawson et al. 
vy. Concordia Fire Ins. Co. ot Miwaukee. CN. Cid icacivess pt MERE RwR REE Ue EW SCS 
§ 229. NOTICE TO CANCEL 
(1). Necessity of notice. 
229(1)—Standard policy can be effectively canceled by insurer only by giving notice and return- 
ing or tendering unearned premium. Harington et al v. Bremer County Farmers’ Mut. 
Fire Ins. Ass’n. (Ia.) 
229(1)—Insured may waive notice of cancellation either himself or through authorized, agents. 
Federal Ins. Co. of Hartford, Conn., v. Sydeman. (N. H.). 
229(1)—To cancel fire policy, insurer must give insured five days’ notice and refund un- 
earned premium. Orr et al v. National Fire Ins, Co. of Hartford, Conn. (S. D.) 
(2). Suffciency of notice in general. 
229(2)—Insured could not recover against insurer who, following policy sent notice of can- 
cellation to address given therein, though insured claimed insurer knew correct address. 
On failure to notify company otf incorrect address on policy or to refuse policy insured 
could not assert notice of cancellation sent to such address was insufficient. Raiken v. 
Commercial eeeny Ins. Co. (N. Pi 
§ 230. REPAYMENT OF UNEARN D PREMIUM ON eee oe 
230—Standard policy can be efficiently cancelled by insurer ouly by giving notice and return- 
ing or tendering unearned premium. Failure of mutual insurer to return or tender un- 
earned pro rata assessment, as required, held to render attempted policy cancellation in- 
effectual. Harrington et al v. Bremer County Farmers’ Mut. Fire Ins. Ass’n. (la.).... 
230—To cancel fire policy, insurer must give insured five days’ notice and 7 unearned 
premium. Orr et al v. National Fire Ins. Co. of Hartford, Conn. (S. 
$ 232. ACTS CONSTITUTING CANCELLATION. 
232—Written cancellation on behalf of insurer of policy by agent —— both insurer and 
insured held effectual, being made in customary way. Federal Ins. Co. Hartford, Conn., 
v. Sydeman. (N. Hi. 
$ 233. VALIDITY OF CANCELLATION. 
233—Insurance company, whose fire policy was stamped ‘“‘Canceled”’ and sent to head offices 
by mistake, held liable for subsequent loss. Richmond Ins, Co. v. Zettwoch. (Ky.).... 
§ 234. RATIFICATION OF INVALID CANCELLATION. 
234—Protest by one of plaintiffs to action on mutual fire insurance certificate as to insurer’s 
cancellation held not acquiescence —— both plaintiffs. Harrington et al v. Bremer 
County Farmers’ Mut. Fire Ins. Ass’ (Ia.) 
§ 235. EVIDENCE OF CANCELLATION. 
235—Burden of establishing that mutual fire insurance certificate cancellation was effective held 
on insurer, such cancellation only being effective after strict compliance wtih statute. 
Harrington et al v. Bremer County Farmers’ Mut. Fire Ins. Ass’n. (U. S.) 
§ 236. OPERATION AND EFFECT OF CANCELLATION 
236—Insurance company, which ordered fire policy canceled, held not liable for loss after 
cancellation, though insured retained canceled policy by mistake. Richmond Ins, Co. v. 
Zettwoch. (Ky -) 
§ 238. RIGHT OF INSURED TO SURRENDER IN "GENERAL. 
(2). Authority of agent. 
238(2)—Insurance agent, returning policy for cancellation at end of period, during which 
credit had been extended to insured, held to act as insured’s agent, and cancellation made 
was effective. Agent for insured, requesting cancellation of policy, need not have been 
authorized to do so after policy was issued and in force, since such authority may be given 
rior to, or contemporaneously with, issuance of policy. For insurer’s agent to act as agent 
Fo r insured in requesting cancellation of policies, effective as between insurer and insured, 
is not inconsistent with such agent’s duty to insurer. Dawson et al. v. Concordia Fire 
Ins. Co. of Milwaukee. (N. C. 
$ 240. ACTS CONSTITUTING SURRENDER AND ‘ACCEPTANCE. 
240—Where ne occurred before letter asking cancellation of policy was [— policy 
was still in e 
243. OPERATION AND EFFECT OF SURRENDER. 
243—Beneficiary could recover on policies surrendered on company’s demand and agent’s deceit. 
Beneficiary of life insurance policies need not tender premiums maturing after surrender 
ine =e upon company’s demand. Casper v. Bankers’ Life Ins. Co. of Lincoln, Neb. 


§$ 247. RESCISSION BY INSURER. ; ; 
247—Tender of return of consideration is condition precedent to insurer’s rescission. Hawkeye 


weeeee 


ee ee 


ee 


68 


ect. Hutchins v. United States Automobile Ins. Exchange. (Minn.)...... 912 


Clay Works vy. Giote: & Butwers: Dire: tas, Co, CER.) sie ccc cecnictcesteneeseccenns .. 643 


$ 249. ACTIONS FOR RESCISSION. 
249—Material misrepresentations, avoiding policy, must be proved by insurer.. Evidence held 
not to show that insured had serious disease within five — ne cancellation of 
policy. Travelers’ Ins. Co. v. Pomerantz. (N. Y.)........ 
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1X. Avoidance of Policy for Misrepresentation, Fraud, or Breach of Warranty 
or Condition. 


(A) GROUNDS IN GENERAL. 


§ 252. REPRESENTATIONS. 
§ 253. IN GENERAL. 
253—To establish defense of ‘fraud’? to action on insurance policy, it must be shown (1) 
that statements were false and made with intent to deceive, (2) that they related to 
matters materially affecting risk, and (3) that insurer relied on them. Heralds of 
y v. Collins. Bdicccccccccecdaceccceccccoccsasensveceeogeccetscegssecese 
253—Applicant should exercise same good faith toward company which may be demanded of it. 
Etna Life Ins. Co. v. Kimble. (U. S.)...cec ccc cccc ccc ce ence cnerenrcceseccsencsence 
253—Mere false statement by insured does not always constitute fraud or deceit. Ordinarily 
insured’s “‘false’’ statements, to constitute fraud, must be material and must be relied on; 
“fraud.” Monahan v. Mutual Life Ins. Co. of New York. (Wisc.) 
§ 255. _MATERIALITY. “ 
255—Every misrepresentation in life insurance application, influencing underwriter in _makinng 
contract, estimating risk, or fixing premium, is material. Klapholtz v. New York Life 
Ins. Co. (N. Y.) ‘ 
EFFECT OF MISREPRESENTATION. 
(2). Knowledge and intent of applicant. : 
256(2)—Where agent taking application for insurance knew that applicant’s answers were 
qualified and represented as true to the best of his knowledge, inaccuracy or incom- 
—_ of answer will not avoid policy unless insured was guilty of bad faith. 
chmnitt v. United States Fidelity & Guaranty Co. (Minm.)........csseeeseseeeseeee _. 285 
256(2)—Where agent knows applicant’s answers are to best of knowledge and belief their 
incorrectness does not, in absence of bad faith, avoid policy. Schmitt v. Massachusetts 
Protective Ass’n. (Minn.) 903 
256(2)—To avoid policy false representation must be willful. 
York v. Chandler. (Ore:) 600 
256(2)—Untrue statements to defeat recovery must be made with fraudulent intent. Waco 
Beet. Lite & Accident Aaa ¥. BMOGG, Chi diacccccccncenecicesesccsscctovisessesnces 707 
256(2)—False representation of material matter, though made in good faith, in application for 
insurance, avoids policy. New York Life Ins. Co. v. Price. (U. S.).....c.cceeeeeeees 556 
256(2)—False statements of insured, to constitute defense to life policy, must have been made 
with actual intent to deceive. Monahan v. Mutual Life Ins. &. of New York. (Wisc.).. 811 
§ 257. CONCEALMENT. - 
§ 258. IN GENERAL, 
258—It is applicant’s duty to disclose every fast porteaion to his insurability, especially where 
specific questions are asked. Klapholtz v. New York Life Ins. Co. (N. Y. 
§ 263. WARRANTIES. 
265. ——- DISTINCTION BETWEEN WARRANTIES AND REPRESENTATIONS. 
265—Statements in policy, issued on oral application, are not warranties merely because called 
such therein. illiams et al v. Pacific States Fire Ins. Co. (Ore.)...........seeceee 522 
265—False “warranty” will avoid insurance policy if not_strictly true, but false “representation” 
must be material to risk. Mutual Life Ins. Co. v. Chandler. (Ore.)..........0.0eeeeees 600: 
265—Answers as to health, in application for insurance, held not warranties. Northwestern 
me: Tlfe Fk. Co. v.. Vem. CC ids cs ccasccccccsvce paweald acne oe 4 
266. WARRANTIES AS PART OF CONTRACT. 
266—Application not attached to policy or referred to, is not part thereof, and material state- 
ments or representations in application will not avoid policy unless they are false and 
fraudulent. Interstate Life & Accident Co. v. Bess. (Ga.)...........ee05 a 11 
268. —— EFFECT OF BREACH. 


424 


373 


268—General rule is that failure to strictly comely with express warranties will avoid policy. 


North British & Mercantile Ins. Co. v. San Francisco Securities Corp. (Ariz.).......... 

(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 

§ 273. SEAWORTHINESS OF VESSEL. 

273—Protection and indemnity policy held not voided by failure of insured to 
tion concerning unseaworthiness of vessel. Hanover Fire Ins. Co. of 
Merchants’ Transp. Co. (U. S.) 

§ 280. DESCRIPTION AND CONDITION OF GOODS. 

280—Policy expressly making statement of year model of automobile a warranty, and providing 
that policy should be void for misrepresentation of material fact, was not void for false 
statements as to year model unless it was a material fact. North British & Mercantile 

‘ <" Co. v. San weemapes —— Corp. ae. me a. 

80—Misstatement as to when insured automobile ha en purchased held to avoi licy. 
Simone v. aval fee, Ce. EAE. COMM se dkciccavescdcea a jnauns Semaecescaance . - Ho 

§ 281. AMOUNT OF VALUE. 

281—Substantial compliance with record warranty clause and sole and unconditional owner- 
ship clause of fire policy is sufficient. National Liberty Ins. Co. of New York v. Spharler. 


CRIED Se ccc dans Ce dened econ ecen thks bie tee Rice cence cee aE 826 
§ 282. TITLE OR INTEREST OF INSURED. 
1). Construction and effect of 4 of policy. 
282(1)—Sole and unconditional ownership clause in fire policy is valid. 
Co. of New York v. Spharler. (Ark.) 
282(1)—Failure to inform insurer of attachment for less than $400 on building insured for 
$3,500 held immaterial, especially where agent testified that he would have issued policy, 
had he known of attachment. Queen Ins. Co. v. Cummins. (Ky.)...........cccceeecs 
282(1)—Claim of ownership by assured in possession, claiming 
is deemed sole and unconditional. Singer v. Home Ins, Co. 
(2 Character of title or interest in general. 
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282(2)—Agreement between insured and creditors held not to avoid policy, as_showin that 
eyante interest was less than full ownership. St. Paul Fire & Marine Ins. Co. v. Nelson. 
yo. 
Xs): Title in husband or wife. 
282(5)—Insured held equitable owner, as required by fire policy, where purchaser or tax title 
conveyed property to him and wife on redemption. Automobile Ins. Co. v. Hicks. (Miss.) 
282(S)—Fire policies in name of one tenant by entirety held void under provisions requirin 
sole ownership, though insurers made “ inquiry. Commercial Mut. Fire Ins. Co. 0 
Greene County et al ¥. Crawford et al. N.Y)” aPEGE CRT ASR SeR GP NSes see GENS CeatTs 


endor and purchaser of ret easense 
282(13)—Buyer of personal ey under conditional sale contract held not sole and un- 
conditional owner within fire policy. $2,100 fire policy, covering $3,000 worth of property, 
held not void because one or two articles had been bought on "conditional sale, seller 
a title. National Liberty Ins. Co. of New York v. Spharler. (Ark.) 
(14). Entire or several contracts. 
282(14)—Policy void as to building because of insured’s want of title held void as to contents. 
Ohio Valley Fire & parine Ins, Co.’s Receiver v. Skaggs. (Ky.)..... 
§ 283. INCUMBRANCES 
(1). In general. 
283(1)—Where insurance agent issued certificate insuring wheat without inquiry as to 
mortgage, provision in policy, which was never received by insured, forbidding mortgage, 
will not defeat recovery on policy. Unless specific inquiries are made by insurer or 
demanded by policy, insured is not bound at his peril to disclose incumbrances on 
property, a absence of fraudulent intent. Wright v. American Ins. Co. of Newark, 


N. J. ( 

283(1)—Fire rider reciting that “existence of a chattel mortgage” shall not invalidate 
policy held to permit more than one chattel mortgage. Siebros Finance Corp v. Fire 
Ass’n. of Philadelphia. (N.Y.).......cccccescccccccccccnsecsccencsecsenscvcscessece 

283(1)—Insurer, ignorant of mortgage on automobile, did not waive provision voiding collision 
policy if automobile is incumbered without notice to it; provision in automobile collision 
policy requiring insured to notify insurer of incumbrances against automobile is material to 
risk. Assured ,warranting automobile to be unincumbered must disclose existing mortgage, 
though insurer’s agent fails to orally inquire as to incumbrances. Michigan Automobile 
gua. Go, 9. Van Baer LOGS) oo sie aces vnes cecececacscue ape eh alae saan cease es ees 


(2). Effect of statutory provisions. 
283(2)—Provision of standard policy for its avoidance to any part of property by chattel mort- 


gage held declaration of public policy, binding on parties. Prentiss Wabers Stove Co. v. 
Millers Mut. Fire Ins. Ass’n. N isc.) 


(3). Property held in trust. 
283(3)—Fire policies providing that insurer shall not be liable while chattel mortgage is on 
roperty held avoided, notwithstanding failure to at renewal of mortgage. Weingarten v. 
artford Fire Ins. Co. of Hartford, Conn. (N. 
283(3)—Goods taken from warehouse by owner, to es loan company surrendered ware- 
house receipt securing loan, held not subject’ to chattel mortgage in oe of burglary 
insurance contract. Max L. Bloom Co. v. Hanover Fire Ins. Co. 


283(3)—Second chattel mortgage specifically subject to first, does not avoid policy on interest 
ss 


of first mortgagee. Prentiss Wabers Stove Co. v. Millers Mut. Fire Ins. (Wisce.). 
283(3)—Delinquent taxes are not additional ‘incumbrances’” within fire policy provision limit- 
ing incumbrances. Day v. Hustisford Farmers’ Mut. Ins. Co. (Wisc.) 
Amount of incumbrance. 
283(4)—Increased ratio between amount of incumbrance and value of land by decrease in 
value thereof does not offend against fire policy provision limiting incumbrances. Day v. 
Hustisford Farmers’ Mut. Ins. Co. (Wisc.) 
(5). Entire or severable contracts. 
283(5)—Fire policy for single premium and single amount on group of personal property, 
one portion of which was mortgaged, held inseparable, as affected by clause forbidding 
mortgage, ond defense, if good as to mortgage lot, is good as to all. Hartford Fire 
Ins. Co. v. Jones et al. (U. S.) 
§ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Prior insurance held no defense to action on fire policy, in absence of proof that prior 
licy was assigned by former owner to plaintiff or still in force. Day v. Hustisford 
Hooumien Mut. Ins. Co. (Wisc.) 
(2). Concurrent insurance. 
288(2)—Policies on different interests in property are not concurrent. Prentiss Wabers Stove 
Co. v. Millers Mut. Fire Ins. Ass’n. (Wisc.) 
(C) MATTERS RELATING TO PERSON INSURED. 


$ 291. aPAee AND ‘emia CONDITION. 
Xi). eneral. . 
291(1) Accident i provision making policy void, unless insured is physically sound when 
issued, held not ta preclude rene because insured had only one arm. Best v. 
EUAG: ONE BOE. CR Cs Ragan os penceemeencee seen enyadeakecaeeeeee 1097 
291(1)—Recovery on life policy, secured %, Bas making false statements as to health, 
cannot be sustained on theory that insured relied on its own examination, Monahan v. 
Maetual Lite tas. ‘Go. of New York. CWC) iccsccscccnccncevenctacce Wavee bse naa ees 811 
(3). Knowledge and intent of applicant. 
291(3)—Insurer must show that categorical answers as to health were knowingly false, to 
avoid risk or cancel life policy. orthwestern Mut. Life Ins. Co. v. Wiggins. (U. S.).. 373 
. Good or sound health. 
291(5)—“‘Good health,” “illness,” and. “disease” must be considered, in application for insur- 
ance, in light of insured’s understanding in connection with which much | ae are employed 
in examination. Northwestern Mut. Life Ins. Co. v. Wiggins. (U. S Secesavausccan Gee 
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(6). Serious or temporary diseases. 

291(6)—‘“‘Sickness.”” Northwestern Mut. Life Ins. Co. v. Wiggins. (U. S.)...... 

§ 292. MEDICAL ATTENDANCE. 

292—Representation that insured had received no medical attention for five years held not to 
include attention for temporary disorders not — general health. Travelers’ Ins. Co, 
v. Pomerantz. Y.) os 

292—False representation in application for life insurance that applicant had received no sani- 
varium ae held material, defeating recovery. Klapholtz v. New York Life Ins 
Lo. 

292—False representation that insured had not consulted physician within six months before 
application held breach of material warranty, defeating recovery on certificate. Garrett v. 
Supreme Tribe of Ben Hur. (N. Y.) 

292—Failure of applicant for life insurance answering direct inquiry, to inform insurer that 
he had consulted doctor for tuberculosis, held to vitiate policy. Mutual Life Ins. Co. of 
Naat Fock: v; Cope... GG s oon kn s6 nod chat ccgnesadvchsscactatcactaeuneeeaucnees 

292—False representations that applicant for life insurance had not consulted or been treated 
Ce physicians held material, preventing ey on policy. New York Life Ins. Co. v. 

rice. a 

292—Where application denied insurance in case of treatment prior to paying premium, no 
recovery could be had for death of applicant treated for spinal meningitis prior to de- 
livery of policy. No contract of insurance existed where provision in application that 
insurance should not take effect in case of medical treatment prior to delivering —s was 
violated. Jones v. New York Life Ins. Co. (Utah) . 806 
299. SPECIAL CIRCUMSTANCES AFFECTING EXTENT OF RISK. 

299—Earnings, as used in health and accident policy application, held to mean rice of of 
services performed or fruit or reward of labor. Schmitt v. United States Fidelity & 
Guaranty Ce: CH os <s:ccsivcenccccucnacuneeneuttneckhses sanmauswacdete exescnnee ane 


X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant, of 
Condition Subsequent. 


(A) GROUNDS IN GENERAL. 
$ 311. PARTIES AFFECTED BY FORFEITURE OF POLICY. 
(1). In general. 
311(1)—Fire policy is not kept in force for insured mortgagor by mortgage clause preserving 
interest of mortgagee after default of mortgagor. Hartford Fire Ins. Co. v. Johnson. (Ky.) 


(B) MATTERS RELATING TO PROPERTY OR INTEREST INSURED. 


§ 317. ERECTION OR OCCUPATION OF NEIGHBORING BUILDINGS. 
(2). Clear space clause. 
317(2)—Clear space clause held ineffective as warranty. Queen Ins. Co. v. Watson. (Ariz.).. 
§ 319. CHANGE IN USE OF BUILDING. 
(i). In general. 
319(1)—Maintenance by tenant of still without insured’s knowledge held not to relieve insurer 
from liability; provision for avoiding policy by increased hazard not being applicable. 
Insurer held not relieved from liability for fire loss, under provision that premises should 
only be used as gum factory through tenant’s maintenance of still without knowledge of 
inouees. Caner vy, Comeeieee pee 20, Ce CU a ick vacenetscuackbue (oknsandamates 1049 
319(1)—Destruction of insured’s premises within 60 days after removal from house by 
insured held not to avoid policy, though it was not then used for a dwelling. Stori 
of soda fountain equipment in insured’s house, with consent of insurer’s agent, hel 
not to increase hazard, so as to avoid policy. Home Fire & Marine Ins. Co. v. 


(Ky.) 

319(1)-—Insurance contract, covering building, is issued on hazard incident to use to which 
it is being put when insured. Clause, providing for forfeiture in case change of possession 
increases hazard, means if owner leases building, knowing use will increase hazard, for- 
feiture results. Under clause providing for forfeiture of fire policy, where change of 
possession increases hazard, status, at time of change of possession only, must be con- 
sidered. Acts of tenant increasing hazard after change of possession cannot be considered 
on question whether change of possession increased hazard working forfeiture of ~*~, policy, 


unless such acts were contemplated when tenant took possession. Obermeyer v. 
Ins. Co. of Hartford, Conn. (Ky.) 
319(1)—Incidental use of dwelling for three or less roomers does not materially increase hazard 
so as to authorize forfeiture, under provision Le gee | fire policy for increased hazard. 
Only substantial increase of risk works forfeiture of policy avoided for increase in hazard. 
Insured’s lack of knowledge of renting of rooms by tenants in dwelling insured prevented 
forfeiture under provision avoiding policy for increase of hazard within control or knowl- 
edge of insured. National Union Fire Ins. Co. of Pennsylvania v, Richards. (Tex.) 
o—- of hazard by changing geeupancy som dwelling to boarding house held tw 
avoid policy. Keyes v. Northeastern Nat Co. of Milwaukee, Wis. (U. S.) 
$ 326. EEPING OR USE OF PROHIBITED ARTICLES. 
(2). Gunpowder and fireworks and other explosives. 
326(2)—Insurer is not liable, where gunpowder is kept in building in violation of law and 
policy. smear , homens firecrackers in store in violation of law, held not entitled to 
recover under fi 7 icies. Rabinovitz v. National Fire Ins. Co. (Mass.)............0. 
$ 328. CHANGE "0 TITLE OR INTEREST. 
1). Nature and effect of condition. 
328(1)—In absence of provision to contrary, insurance on crop is not avoided by alienation of 
the land. Farmers’ & Merchants’ Bank v. Hartford Fire Ins. Co. (Idaho 
(2). What constitutes change of title or interest in general. 
328(2)—Filing of mechanic’s lien is not change in interest, title, or possession of insured 
building voiding fire policy. Queen Ins. Co. v. Cummins. sD 
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328(2)—It is not an “abandonment” of insured crop avoiding policy to assign interest in the 
land. Insured, after releasing their interest in insured crop, held to have insurable 
interest, being indorsers on notes secured by mortgage of crop. Farmers’ & Merchants’ 
Bank v. Hartford Fire Ina. Co. (Cidaho)....ccccccccccccccccssecessecce siceseewewne 
5). Contract for sale. 
328(5)—Unauthorized contract for sale of land by agent held not to have worked change of 
oa which avoided policy. American Alliance Ins. Co. of New York v. McCumber. 
Fah RP ee PE eee ere vet Re ee ak acne Cantina Siete S cimnah Rewe sence 
( “Commencement of foreclosure proceedings” or ‘‘notice of sale.’’ 
328(14)—Provision that commencement of foreclosure proceedings should render policy void held 
unambiguous and valid. Hole v. National Fire Ins. Co. of Hartford, Conn. (Kan.).... 
$§ 329. CHANGE OF POSSESSION. ‘ 
329—Temporary possession under execution by sheriff of goods insured under policy providing 
for avoidance in case of change of possession will not defeat recovery, where possession 
was regained before loss by fire. Western Assurance Co. v. Stone. (Va.)........seee05 
$ 330. INCUMBRANCE. 
. In general. 
330(1)—When fire insurance policy on personalty contains provision that it shall be void upon 
personalty being incumbered by chattel mortgage, such incumbrance is good defense in 
action to recover on policy. artford Fire Ins. Co. v. Jones. (Ariz.).... 
. What constitutes incumbrance. 
330(2)—Chattel mortgage on grocery stock held to constitute “lien” and ‘“incumbrance” 
within fire policy voiding same; ‘“‘incumbrance” being defined as a burden or charge on 
»roperty, and a “lien” as a charge on property for payment of a debt or duty. Hartford 
ire Ins. Co. v. Jones. (Ariz.)...... ab seeheees eee 
$ 332. FIDELITY OF EMPLOYEES AND OTHERS. 
2). Examination of books and accounts. 
332(2)—Writing of letters by finance company to dealers, stating amount of obligation held 
and requesting confirmation held insufficient checking with indemnity policy. Indemnity 
policy provision requiring finance company to make monthly check of obligations held 
warranty breach of which barred recovery for subsequent losses. Penn National Hard- 
ware Mutual et al v. General Finance Corporation. (U. S.) 
§ 335. KEEPING BOOKS, PAPERS AND SAFE. 
(1). Nature, validity, and operation in general. 
335(1)—Portion of iron-safe clause requiring production of records of business held complied 
with by production of records not destroyed by fire insured against. In determining com- 
pliance with iron-safe clause, held that. memorandum book produced, at trial for first time 
would be disregarded, in view of provision of clause for production of records after fire. 
Shvnll 9; Spare ATO DNR | ENG fo. obie Se uns a Mae LReiM akin WHS SARA oR Ok SRE RG OR 6 6.K8 
335(1)—lIron safe clause of policy need only be substantially complied with. Liverpool & 
London & Globe Ins. Co. v. Dillon. (U $.) 
(2). Taking inventory. 
335(2)—LI ron-safe clause, held to apply only to changing stock of merchandise and not to 
property within valued policy law, including immovable building. Iron-safe clause held in- 
—— to insurance on objects kept for use and not for sale, including store fixtures. 
That building and goods were covered by one fire policy held not to extend iron-safe clause 
to other than guods. Stovall v. Sterling Fire Ima. Co. (Lan) occs cccccncccccsqecscccvcss 
335(2)—Inventory designating articles of. merchandise by names of brands held substantial 
compliance with insurance policy requiring inventory. Boston Ins. Co. v. Porter. (Tex.) 
335(2)—Taking of intemized inventories, not on hand when policies were issued, held material, 
where insured failed to take another within 30 days. Statement placing stock of many 
kinds of 7 in two groups held not an “itemized inventory” within fire policy. Valuation 
of part of insured stock to settle prior loss held not to relieve insured from taking itemized 
inventory,  Iomneel VW. Reneune: me COs CROCE) én ck cs ns ne ceb-s ened sevens deceweee 
(3). Keeping books of account. 
335(3)—Under iron-safe clause requiring assured to keep records of business, books must show 
with reasonable certainty a complete record of transactions. Portion of iron-safe clause 
requiring assured to keep record of business held not complied with by assured’s “ticket 
nen (sare eS. Sorin Pike SOO SAK ORM soc ctis haw See cop aieseewwbiscene 
335(3)—-Clause in burglary insurance policy requiring insured to keep books was applicable 
although insured kept no merchandise for sale. Handleman v. Fidelity & Deposit Co. of 
Maryland. (Mo.) . } 
335(3)—Insured is not required to maintain any special system of bookkeeping under burglary 
olicy requiring books to be kept to enable insurer to accurately determine loss. Books 
eee by insured —— ready-to-wear establishment held to comply with burgla olicy 
requiring keeping of books and accounts. Goudie et al v. National Surety Co. ‘as. 
335(3)—Bank officials’ entries on insured’s pass-book held sufficient record of his sales. Dorough 
ee gn ae Sie YS ere tro ee ee ree ere re ee rere 
335(3)—Substantial compliance with provision of burglary insurance policy os to keeping 
books and accounts, showing exact loss, is sufficient. Max L. Bloom v. Hanover Fire 
ee RNID, a hae-w crleh sche sate bal Scam Gs Sie we SAREE EEO sb OGEE Zoo Cee An oe 
(4). Keeping books and po in safe. 
335(4)—Insured, selecting place for books in good faith and with care of prudent man under 
like circumstances, has not violated record warranty clause of fire policy; “fireproof safe.” 
Substantial compliance with record warranty clause and sole and unconditional ownership 
clause of fire policy is sufficient. National Liberty Ins. Co. of New York v. Spharler. 


Teeter eee eee eee ee eee eee eee eee ee ee eeeeeeee 


Ark. Cocccesecevcccscoces 
335(4)—Iron-safe clause held not complied with by keeping records in unlocked safe. S 
1; ST LO EO, TIDES D 50 dso 0 die 48. ave rate sce sie:dy aie Sarees Bid 8m GD 4h. 6 GSMA ow-Sip. ca daleweecd 


§ 336. ADDITIONAL INSURANCE. 
(1). In general. 


336(1)—Within provision invalidating fire policy if insured shall “make” any other insurance 
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on property, to “make” means to enter into insurance contract. Tourtlott v. West Bangor 
& Hermon Mut. Fire Ins. Co. (Me.) 

336(1)—Mistake in taking out excessive insurance would not prevent forfeiture of policies. 
Fidelity Phenix Fire Ins. Co. v. Two States Telephone Co. -) 

(3). Identity of property or interest. 

336(3)—Insurance on wife’s goods, taken in her name does not violate husband’s policy 
prohibiting “insured” to take other insurance. “Double insurance” exists when_ several 
insurers separately insure same interest of same person. Iuchs vy. Connecticut Fire Ins. 
Co. of Hartford, Conn. (Mo.) 


(E) NON-PAYMENT OF PREMIUMS OR ASSESSMENTS, 
$ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—--Provision of fire policy, relieving insurer from liability while any premium is past 
due and unpaid, is binding and valid. Hartford Fire Ins. Co. v. Jones. (Ala.) 
(2). Premiums payable in installments. 
349(2)—Installments on fire policy must be paid to continue insurance under policy exempting 
yt from liability while installment is past due. Hartford Fire Ins. Co. v. Johnson. 
y. 
).. Non-payment of note given for premium. 
349(3)—Note for insurance premiums, given when policy was issued, held part of trans- 
action, and provision therein for suspension of insurance on failure to promptly pay any 
premium installment is binding, though not in policy. Continental Ins. Co. v. Brown. 


(Ky.) 

349(3)—Default in payment of premium_note held to render policy void, and did not invoke 
provision for automatic extension. Premium note, given to secure extension of time for 
payment of premium, was not “payment” of premium a respects rights on non-payment 
of note. Winters v. Reserve Loan Life Ins. Co. 

349(3)—Mailing of notice of suspension of liability under “fire policy. Upon nonpayment of 
note within 30 days, held ineffective, in view of policy provisions. Orr et al v. National 
Fire Ins. Co. of Hartford, Conn. (S. D.) 

349(3)—Stipulation that fire policies should be suspended so long as notes given ‘therefor re- 
mained unpaid held valid. North River Fire Ins. Co. v. Reeder. (Tex.) 

§ 350. STATUTORY PROVISIONS. 

350—Assured, struck by, propeller after completing flight, held killed while participating in 
“aeronautic activity,” within clause of life policy limiting liability to premiums paid. 
Pittman et al v. Lamar Life Ins. Co. 

$ 359. SUFFICIENCY oT PAYMENT OR TENDER TO PREVENT FORFEITURE. 

$ 360. IN GENERA 

(1). In general. 

360(1)—There being no default in payment of fire premium until after due date of note, 
notice of liability under policy held ineffective. Orr et al v. National Fire Ins. Co. of 
Hartford, Conn. 

$ 362. EXCUSES FOR NONPAYMENT. ; ; 

ea will not excuse payment of premiums on life policy. Kansas City Life Ins. 

v. Phillips. (Ariz.) 

362—"“Wholly oad’ permanently disabled,” as used in life policy referring to excuse for non- 
payment of premium, does not include partial disability. Corsaut v. uitable Life Assur- 
Soc. of the United States. (Ia.) 

362—Provision for waiver of premiums during total disability should be construed to effectuate 
evident intention of preserving insurance in case of inability to pay premiums. Generally, 
insanity, a, does not excuse payment of premium. Levan v. Metropolitan Life Ins. 


a ¢ ) 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 
$ 365. —— REINSTATEMENT. 
(1). In general. 

365(1)—Application for reinstatement under life policy, and payment of _past-due premiums. 
Held not to reinstate insured, under provisions in application. Insurer may reject 
application for reinstatement under life policy by insured, who became sick while policy 
was lapsed. Insurer’s failure to immediately reject application for reinstatement under 
life okey held not equivalent to approval. Kansas City Life Ins. Co. v. Phillips. (Ariz.) 


365(1)—Reinstatement of ya on payment of overdue premium held not in effect new con- 


tract as affecting liabi 
Assur. Co. v. Scott. 
365(1)—Life policy held A. pe to cancellation for fraud because of statement pende in 
application for reinstatement after lapse. Missouri State Life Ins. Co. v. Guess. (U. S.) 
2). Condition of reinstatement. 
365(2)—Where life insurance policy provides for reinstatement on evidence of insurability satis- 
factory to company and payment of overdue premium and indebtedness with interest, 
requirement of evidence of insurability is not to be extended beyond date of such pay- 
ments. Life insurance company, accepting insured’s signed statement that health was 
good and note and part cash for unpaid premium, held estopped to demand medical 
examination and report of health at later ~— as prerequisite to reinstatement. Missouri 
State Life Ins. Co. v. Westervelt. (Okla.) 
(3).. Insurance of property. 
365(3)—If policy of insurance lapsed before destruction of property by fire and was then 
suspended, nothing done by insurer’s agent had effect of reinstating it. Morgan v. 
Home Ins. Co. (Ky.) 
$ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 
(1). In general. 
367(1)—Extended life insurance is for full face amount of policy only when calculated under 
statutes. Alexander v. Northwestern Mut. Life Ims. Co. (Mo.) 
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367(1)—Life policy provision for automatic continuance or term insurance means that, if 
premium is not paid on due date or within period of grace, cash value of policy, less in- 
debtedness, is applied to continue policy in force for such further term as it suffices to 
purchase. Missouri State Life Ins. Co. v. Westervelt. (Okl ° 

(2). Amount available to purchase extended insurance, : 

367(2)—Under option in life policy, on default in payment of premium, held ‘surrender 
charge” was not to be deducted from deserve, where policy was automatically continued 
and not surrendered. Under option given by his life policy on default in payment of 
premium, to have insurance continued for term purchasable by reserve, with deduction 
for money borrowed, held deduction is to be from reserve, and not from face of policy. 
Dividend paid insured without beneficiary’s consent held not to be applied to extend 
insurance on default. New York Life Ins. Co. v. Blaylock. (Miss.) 

367(2)—Insured’s indebtedness to insurer by virtue of premium note when it became due held 
deducted in calculating net value of extended insurance; “‘hereon.’’ Winters v. Reserve 
Loan Life Ins. Co. (Mo.) 

367(2)—Company, having right to deduct indebtedness from cash reserve of policy, and also 
from face of policy in computing extended insurance, did not waive former right by 
insisting on latter. Surplus of dividend after paying quarterly premium held not to apply 
on per diem basis to extend insurance. Insurer B= deduct insured’s debt from cash 
reserve applicable to purchase of extended insurance on default, in payment of premiums. 
Deducting insured’s indebtedness from both reserve and face of policy held not unlawful, 
in view of extension of insurance. Paragraphs of policy providing for cash surrender 
values and extended insurance must be construed together. Alexander v. Northwestern 
Mut. Life Ins. Co. (Mo.) 

367(2)—Provision in life policy for automatic premium loan, based on cash value, is in- 
operative, where premium due and outstanding indebtedness equal or exceed cash value. 

Missouri State Life Ins. Co. v. Westervelt. (Okla.) 

§ 368. PAID-UP POLICY OR VALUE. 

(1). In general. 

368(1)—Where policy, other than North Dakota standard form, provides that, on default in 
ayment of premiums, owner is entitled to cash surrender value, or paid-up insurance for 
esser amount than face of policy, or to extended insurance for limited time and that, on 
failure to elect, insurance shall be continued as participating paid-up insurance for reduced 
amount, on lapse for failure to pay premiums policy is governed by latter provision, 
regardless of automatic provision for extended insurance in prescribed standard form. 
Sone VW; Dee “TOE Bee SO Oe UE Boi cencsccancocedetaeseereeaseebanégce tes 16 

368(1)—Amount of paid-up insurance held to bear same ratio to normal paid-up insurance as 
actual surrender value (after deducting insured’s debt) bore to normal cash surrender 
value. Dwyer v. Metropolitan Life Ins. Co. (S. C.) 1025. 

§ 369. — SURRENDER VALUE. 

369—Policy mistakenly permitting surrender for cash after 10 instead of 20 years, at sum 
double 10-year value in cash surrender table, held unenforceable. Hibbard v. North 
American Life Ins. Co. (Wisc.) 


XI. aes Waiver, or Agreements Affecting Right to Avoid or Forfeit 
olicy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 

371—To constitute waiver of forfeiture provisions of policy, election by insurer need not 
embrace elements of estoppel. Morgan vy. Home Ins. Co. (Ky.) eKee 

371—Where employer was not insurer’s agent under group insurance policy, evidence that 
employer agreed to waive discharge of employee making policy effective was properly 
rejected. Duval v. Metropolitan Life Ins. Co. (N. H 

371—Waiver of ground for forfeiture of insurance policy 
on new agreement or supported by consideration. Texas State Mut. Fire Ins. Co. v. 
Leverette. (Tex.) 

371—Where no contract of insurance existed due to violation of terms of application, terms 
of contract could not be waived. Jones v. New York Life Ins. Co. (Utah)...... ere oats ; 

§ 372. WHAT CONDITIONS MAY BE WAIVED. 

372—Insurer may waive policy provision that change of ownership of insured property will 
defeat rights of insured. Neiman v. City of New York Ins. Co. (la.) 

372—-Insurer may waive provision in policy for forfeiture, in event of taking additional insur- 
ance. South v. Philadelphia Fire & Marine Ins. Co. y. 

372—Delinquency clause may be waived notwithstanding statute. 
Co. of Kansas City. (Mo.) 

§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 

§ 375. —— IN GENERAL. 

1). In general. 

375(1)—Insurer’s agent may authorize another to sign agent’s name to form on fire policy 
consenting to assignment of interest, or may ratify such act and bind insurer, Acquiescence 
by insurer in assignment of interest in fire policy by its agent, though unauthorized, 
prevents it from claiming that it did not consent to assignment. Home: Fire & Marine 
Ins. Co. v. Ball. (Ky.) 

(2). Nature of agency. 

375(2)—Power and authority of general agent as to waiver are same as that of insurer. Agent, 
authorized only to solicit applications, receive premiums, and deliver policies, cannot waive 
breach of condition of policy after delivery. Agent empowered to contract without con- 
sulting insurer is “general agent” notwithstanding restriction of territory, and may dispense 
with policy conditions issued through his agency. London & Lancashire Ins. Co. of Hart- 
ford v. McWilliams. (Ala.) 

375(2)—Local insurance agents & 


! A : d t )rovisions of fire policy as to effect of 
change of title or assignment of policy. Neiman v. City of New York Ins. Co. (la.) 
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5 ane of local insurance agent to extend time for premium payments was measured 
by what he was a out to members of association as having authority to do. Rosebraugh 
v. Tigard. (Ore.) 

seh A ona agents failure to draw draft as requested by insured held not “waiver” 
by insurer of breach of stipulation suspending aeey for non-payment of notes for pre- 
miums. North River Fire Ins. Co, v. Rooder. (Tex.) 

375(2)—Soliciting agent could not waive provision of concurremt insurance clause regarding 
— concurrent insurance. Southern Mut. Fire Ins. Co. of Yoakum v. Mazoch Bros. 


(Tex.) 
§ 376. EFFECT OF PROVISIONS OF POLICY. 
1). In general. 
376(1)—In action on life insurance policy, instruction requiring company to be bound by 
information of local agent, not communicated to its officers, contrary to policy, was 
reversible error. North Carolina Mut. Life Ins. Co. v. Kerley. (Ala.).........:eeesees 
376(1)—In action on life insurance policy, instruction requiring company to be bound by 
information of local agent, not communicated to its officers, contrary to policy, was 
reversible error. North Carolina Mutual Life Ins. Co. v. Kerley. (Ala.). 
376(1)—General agent has authority to waive change in or forfeiture of policy, notwitstanding 
a? provision to contrary. Block v. United States Fidelity & Guaranty Co. of Baltimore, 
Md. Mo.) 
376(1)—Insurer may not, by stipulation, escape responsibility for act of agent in_waiving 
re answer to questions in application. Williams et al v. Pacific States Fire Ins. 
o re.) 
376(1)—Soliciting agent could not by delivering policy and accepting premium waive provision 
in application that policy should not be effective if insured received medical treatment 
before rey of policy where application limited power of waiver to specified officers. 
Jones v. New York Life Ins. Co. (Utah) 
Sara. “KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 
1). Necessity of knowledge of breach, 
377(1)—Waiver of conditions by issuance of policy will not result unless either insurer or 
authorized agent had actual notice thereof; where agent did not actually know of falsity 
of insured’s statement as to age, it was not his duty to make inquiry and misstatement 
as to age was not waived because physical appearance suggested falsity. Interstate Life 
& Accident Co. v. Bess. (Ga.) 
377(1)—Insurer, ignorant of mortgage on automobile, did not waive provision voiding collision 
policy if automobile is incumbered without notice to it; provision in automobile collision 
policy requiring insured to notify insurer of incumbrances against automobile is material 
to risk. alichigan Automobile Ins. Co. v. Van Buskirk. (Ohio) 
What constitutes knowledge or notice in general. 
377(2)—Indetinite statements of insured as to additional insurance on car held insufficient to 
give notice that insured had, so as to waive forfeiture, taken out additional insurance. 
South v. Philadelphia Fire & Marine Ins. Co. ) 
(3 Facts putting insurer on inquiry. 
377(3)—Waiver of conditions by issuance of policy will not result unless either insurer or 
authorized agent had actual notice thereof; where agent did not actually know of falsity 
of insured’s statement as to age, it was not his duty to make inquiry and misstatement as 
to age was not waived because physical appearance suggested falsity. Interstate Life & 
Accident Co. v. Bess. (Ga.) 
§ 378. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 
378(1)—Defense of unsound health is not available to insurer, if agent in scope of employ- 
ment obtained knowledge that insured was not in sound health. American Nat. Ins. Co. 
v. Hale. (Ark.) 
378(1)—Limitations on soliciting agent’s authority in policy only held to refer to matters 
occurring subsequent to issuance and not to facts at inception of contract; where limitations 
on soliciting agent’s authority are in policy only, knowledge of agent is knowledge of in- 
surer. and, if policy is issued with knowledge of agent of facts rendering it void, insurer 
thereby waives such fact or condition. Interstate Life & Accident Co. v. Bess. (Ga.). 
378(1)—-Insurer is bound by agent’s knowledge of insured property. Neiman v. City of New 
York Ins. Co. (Ta.) 
378(1)—Knowledge of agent that insured has taken out additional insurance is knowledge 
= oe, as regards waiver of forfeiture. South v. Philadelphia Fire & Marine Ins. 
378(1)—Company issuing second health and accident policy is charged. ‘with knowledge of 
matters in application for first. Schmitt v. Massachusetts Protective Ass’n. (Minn.). 
378(1)—Insurer’s agent cannot be held to have known that layman of ere health when 
taking application. Clark v. National Life & Accident Ins. Co. (Mo.) 
378(1)—Insurer may avail itself of facts rendering policy void of which it knew at issuance 
of policy, where there is no claim of fraud and insurer is cautioned to read policy. Parol 
evidence of insurer’s knowledge held not admissible in suit on burglary policy to avoid 
effect of breach of warranties incorporated in policy that other insurance had not been 
cancelled or refused. Satz v. Massachusetts Bonding & Ins. Co. b #4 
378(1)—Knowledge of insurer’s agent long after policy issued that property insured had been 
mortgaged held not waiver of unconditional ownership clause. Smith v. National Ben 
Franklin Fire Ins. Co. (N. C.) 
378(1)—Knowledge by insurer of unauthorized use of building held not waiver. 
Northwestern Nat. Ins. Co. of Milwaukee, Wis. (U. S.) 
€3}. Nature of agency and authority of agent. 
378(3)—Local_agent’s knowledge of mortgage before collectiig premium held not attributable to 
insurer. Prose v. Hawkeye Securities Fire Ins. Co. (S. D.) 
378(3)—Fire insurance soliciting agent has authority to bind insurer by notice as to all matters 
of fact coming to his knowledge when taking application, which bear upon risk involved 
or other questions affecting validity of policy. Soliciting agent’s knowledge, when taking 
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application of other insurance in excess of total concurrent insurance allowed, was knowl- 


edge of insurer. Southern Mut. Fire Ins. Co. of Yoakum v. Mazoch Bros. (Tex.)...... 1071 


378(3)—Knowledge or notice of insured’s intention to breach iron-safe clause in fire policy is 
not imputed to insurer by insured’s agreement with soliciting agent. Knowledge of insured’s 
intention to violate iron-safe clause of fire policy, acquired by inspector, should be imputed 
to insurer. Texas State Mut. Fire Ins, Co. v. MODINUR, CRO Pkieedsseid i ensavews eee 
(4). Capacity in which knowledge is acquired. 
378(4)—Avoidance of policy by chattel mortgages is not prevented by agent’s knowledge of 
mortgages acquired after issuance of policy while transacting business for other insurers. 
Prentiss Wabers Stove Co. v. Millers Mut. Fire Ins. Ass’n. (Wisc.)........ceeseeeees 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR 
UNDER HIS DIRECTION. 
(1). In general. 
379(1)—Insurer is estopped from claiming that error or oversight of one acting as agent in 
making representations or warranties in policy would render policy void. Insurer may not 
avoid policy because of misstatements or misrepresentations by agent, and not due to fraud 
or bad faith of insured. Insurer may not disprove truth of statements by authorized agent 
in filing up application, with knowledge of facts. Williams et al v. Pacific States Fire 
Ins. Co. (Ore.) j 
(5). Good faith of insured. 
379(5)—Where evidence was such that jury might find insured honestly stated facts to agent 
who filled application blanks, and requested him to fill them according to statement, 
insured cannot be charged with misstatements in applications. The insured is not 
charged with notice of a misrepresentation in the application merely because he accepted 
and retained the policy to which the application was attached. Schmitt v. United 
pamtes Pideuty G& Caremty Co.) CURING) 6 os 60 nase so weennc sc veces nshebeesceves sees cn 
379(5)—Insured is not chargeable with notice of misrepresentation in application because o' 
retaining policy to which application was attached. Schmitt v. Massachusetts Protective 
Ass’n. (Minn.) e 
379(5)—Applicant does not have absolute duty to read policy in anticipation of fraud or mis- 
take of agent. Williams et al v. Pacific States Fire Ins. Co. (Ore.)..... 
§ 381. FORM AND REQUISITES OF EXPRESS WAIVER. 
§ 382. —— IN GENERAL. 
382—Waiver results from agreement to extend time for payment of premiums. Rosebraugh v. 
Tigard. (Ore.) 
§ 384. —— WAIVER IN WRITING. 
384—Fire policy provision that policy is forfeited by removal of insured property without 
company’s written consent can be waived only as provided. Verbal consent of agent held 
not to estop insurer from forfeiting fire policy for removal of property without written 
consent. Stillman v. North River as Co. (Wisc.) 
§ 385. —— INDORSEMENT ON POLICY. 
385—Where, by agreement of parties, new name of insured was indorsed on policy, change did 
not affect conditions and obligations of contract nor prevent recovery tor loss. Kansas 
Amasmuent (Oo. '¥. Marviontd Caseeity CG. COG) i.s<6sncccckcsus cities cdaaucsonneesion 
385—Insurer held estopped, where insured relied on oral unperformed agreement of insurer’s 
agent, with authority to indorse policy to cover goods at new location. Franklin Fire Ins. 
i Oe Sea Y, PYAR, “TON MN 6 5 ccs occ ncn s ccaaceknisieraeamat nat ee neawelowae 
385—If authorized agent agrees to make indorsement of removal of goods on poilcy, and 
retains it until after loss, insurer will be liable though indorsement was not made. Aliff 
vy. Atlas Assurance Co., Ltd. (W. Va.) 
$ 387. CONSTRUCTION AND OPERATION OF EXPRESS WAIVER. 
387—Insurer is stopped to deny that property was excessively insured under fire policy 
permitting additional insurance. Hayward v. Ins. Co. of North America. (Mo.).... 
§ 388. IMPLIED WAIVER IN GENREAL., 
(1). In general. 
388(1)—Non-waiver clause in policy does not prevent waiver and should not be extended 
beyond exact terms, though it must be given fairly intended effect. Insurer held not to 
waive effect of insured’s sale of property after fire, which was breach of stipulation in 
contract, by appraans's failure to protest. Insurer held not to have waiv effect of 
insured’s sale of part of insured eae which was breach of contract. Insurer held 
not to waive effect of insured’s sale of property after fire, which was breach of stipulation 
in contract, by repudiation of award of appraisers. Marblestone Co. v. Phoenix Assurance 
Co. of London. (Minn.) bajo min tiete «bere sNeeewaenecs 
388(1)—Forfeiture of policy is waived, where insurer with notice of facts, treats it as binding. 
Penman: e. Gaey ae pee we Oe Gk GN vn a cie 0's.o nrc dns eeo buesda WAG oes ch@eau® Wie 
388(1)—‘‘Election” to continue policy after violation by taking additional insurance arises only 
from notice, or from_taking of additional insurance on representation of agent. South v. 
Philadelphia Fire & Marine Ins. Co. (Ky.) 
388(1)—When insured is induced tc incur expense in complying with policy, insurer waives 
right to forfeiture and on that ground to refuse payment of loss. Block v. United States 
Pisses & Gasvasty Ga: OF Tiaaeeee: Bas SUMO ik 5c ka die sis obs hash ecaWSe co088 beetns 
(2). Statements of officers and agents, 
388(2)—Insurer’s waiver of forfeiture provision for taking additional insurance may be in- 
ferred from agent’s consent to additional insurance. Graver of forfeiture provision for 
taking additional insurance may arise, where insured takes additional insurance relying on 
agent’s assent. South v. Philadelphia Fire & Marine Ins. Co. (Ky.) 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Failure of insurer to protest against insured’s taking out other fire insurance in viola- 
tion of policy, was not waiver of forfeiture provision. Where insurance policy provided 
that no other insurance should be taken out, and insured took out other insurance, both 
licies were in force insurance, was not evidence of waiver of forfeiture provision. 
Saserer held not estopped to claim forfeiture clause as defense, where insured had taken 
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out other insurance in violation of policy. Sargent v. Canterbury Mut. Fire Ins. 
N. H. 


388 (3)—Insurer is estopped to insist on forfeiture of life policy after insured’s conformity to 
insurer’s course of action eats belief that forfeiture would not be incurred. Arrington 


¥: Continental Lite Tne. Cas. € Ths Golo odie wins terecdssiics ic ccdcgeisvawccndacecadun 1005 


388(3)—Where policy requires payment of premiums in advance, retention of dividend less 
than premium installment due for 4 days after expiration of grace period, which insured 
indicated was to be applied to reduce amount due and balance extended, does not show 
willingness by insurer to receive less than premium instaliment in advance nor waiver of 
governing policy provisions. Young v. Mutual Trust Life Ins. Co. (N 

388(3)—Act of insurer’s officers, recognizing continued validity of policy “after knowledge of 

388(3)—Insurer by its acts may waive breach of conditions by insured. Allen v. Jefferson 
Standard Life Ins. Co. (S. C.) 1 


breach waives right of forfeiture for such breach. Texas State Mut. 
Leverette. (Tex.) 
(4)Custom and course of dealing as to payment of premiums. 
388(4)—Custom of accepting premiums after due held not to estop insurer from claiming 
peliey was not in force when premium installment was overdue. Hartford Fire Ins. Co. 
Johnson. (Ky.) 
388(4)-——Company can by method of doing business waive delinquency clause in policy. Insured 


must be considered as never delinquent, where insurer customarily accepted delinquent pay- 
ment of dues with understanding that it was regular. 


Britton v. Junior Life Ins. Co. 
of Kansas City. (Mo.) 
388(4)—Practice of extending notes to pay premiums or installments thereof does not waive 


yr ~—s requiring payment of premiums in advance. Young v. Mutual Trust 
ife Ins. Co. (N. D.‘ eusaees 


$88(4)  Matual association cannot assert forfeiture for delinquency in premium payment, if, 
by course of dealing or custom it has induced honest belief that prompt payment will not 
be insisted upon. Rosebraugh v. Tigard. (Ore.)..........ceeeececeecesesccceceececces 
388(4)—Insurer is —— to claim forfeiture after leading insured to believe that sending 
— oun and application prevented forfeiture. Allen v. Jefferson Standard Life Ins. 


§ 389. INSURANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
a is estopped from asserting breach of conditions invalidating contract as to which 
had knowledge at time of issuance of policy. American Nat. Ins. Co. v. Hale. (Ark.). 
389(1)—Limitations on soliciting agent’s authority in policy only held to refer to matters 
occurring subsequent to issuance and not to facts at inception of contract; where limita- 
tions on soliciting agent’s authority are in policy only, knowledge of agent is knowledge of 
insurer, and, if policy is issued with knowledge of agent of facts rendering it void, insurer 
thereby waives such fact or condition. Interstate Life & Accident Co. v. Bess. a.) 
389(1). If warranty is vital to contract delivery of policy with knowledge of breach does not 
work ee to assert breach. Insurer may be estonped from enforcing a condition and 
claiming forfeiture of policy if it delivers policy with knowledge of breach of condition. 
Warranties are not restricted to facts unknown to insurer when issuing policy, but in- 
surer may rely on warranties written into policy in spite of knowledge a their breach. 


Insurer is not estopped from relying on breach of warranties incorporated in policy, by 


issuing policy with full Ppwiedee that warranties were breach. Satz v. Massachusetts 
Bonding & Ins. Co. (N 


389(1)—Vacancy of boiines _ time of fire held ‘no defense, where insurer’ 3 agent knew they 
=~ coe ne _— policy sued on was issued. Day et al v. Hustisford Farmers’ Mut. 
ns. Co 
3 Conditions as to incumbrances. 
389(3) —Issuaice of policy and acceptance of premium by agent, who knew of chattel mortgage, 


eld to estop insurer from asserting invalidity of policy under stipulation that property 
was unincumbered. Lummell v. National Fire Ins. Co. (S. D.) 


389(3)—Insurer cannot rely on prevision invalidating policy because of mortgage, of which 
oment aD issuance of policy. Cassels v. South Dakota Threshermen’s Mut. Ins. 
0. 4 


Fire Ins. 


389(3)—Policies are not avoided by chattel mortgages on insured property known of by insur- 


ance agent at time policies were issued. Prentiss Wabers Stove Co. v. Millers Mut. 
Ins. Ass’n. (Wisc.) 


389(3)—Insurer knowing of mortgage when yolicy sued on was issued held estopped to set up 


Fire 


provision limiting amount of incumbrances. Day 


py v. Hustisford Farmers’ Mut. Ins. Co, 
isc.) 


( Subsequent breaches in continuation of existing conditions. 
389(5)—Condition held waived by general agent issuing policy with knowledge of use of 
gasoline on premises, and at a premium corresponding to risk therefrom. Right from 
waiver of gasoline clause by agent, with inoulaten issuing policy held not lost by non- 
waiver agreement, on which amount of loss was cubseiaeed to arbitration. Fidelity Phenix 
Pre tek Ces, Cn is cada < ce cmnesdedcecenaaedesieuckntusaweennn 
(6). Knowledge of intent to violate conditions. 
389(6)—That automobile insured against fire was rented without driver held no defense, where 
insurer’s agents knew thereof, and additional premium was sherecd because automobile was 
service car. Southern Casualty Co. v. Welch Motor Co. 
(8). Renewal without objection. 
389(8)—Insurer continuing, and granting additional, insurance with knowledge of insured’s 
/_- system, cannot complain thereof. Max L. Bloom v. Hanover Fire Ins. 
‘o. (Wisc.) 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLIC Y. 
390—Agent’s knowledge of mortgage foreclosure proceedings did not cause waiver of company’s 
right to forfeiture for failure to cancel policy and tender unearned premium. Hole v. 
National Fire Ins. Co. of Hartford, Conn. (Kan.) 
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390—Right to enforce forfeiture of policy for non-payment of premium or premium note is 
not waived by mere silence or inaction of insurer. Morgan v. Home Ins. Co. (ere 

390—Fire policy held continued in force after premium note was past due by retention of ss 
and failure to give notice of lapsed policy. Hartford Fire Ins, Co. v. Johnson. (Ky.).. 

390—Insurer waived breach of iron-safe clause in fire policy by failing to annul and SE 
goods to be moved after notice. Act of insurer’s officers, recognizing continued validity of 
policy after knowledge of breach, waives right of forfeiture for such breach. Texas State 
Mut; Pies ius, Co. v.. Tieeeretis.. . CER) ic ccrcdece ts tcsesecevneececeecce tice Si cawnes 

§ 391. ADMISSION OF LIABILITY ON POLICY. 

391—That insured’s name was included in list of claims for which assessment was levied held 
not to estop amener from denying liability certificate. Mutual Aid Union et al. v. 
Hollandsworth. ( 

$ 392. DEMAND, ACCEPTANCE, OR RETENTION OF PREMIUMS OR ASSESS- 


(1). In general. 
392(1)—Insurer, demanding and accepting, or failing to return, premiums, cannot claim in- 
validity of policy because *. st ers of property of which it had notice. Neiman v. City 
of New York Ins. Co. (Ia.) 
392(1)—Retention of premium by insurer knowing insured_has, with agent’s consent, taken out 
a insurance, is election to waive forfeiture. South v. Philadelphia Fire & Marine 
ns. Co 
392(1)—Retention of unearned premium of burglary policy held to waive right to forfeiture 
for removal to new location. Block v. United Sate Fidelity & Guaranty Co., Balti- 
more, Md. (Mo.) 
392(1)—Acceptance of second premium by general agent after commencement of action to 
rescind policy and retention thereof, for two months, estopped company from — 
Travelers’ Ins. Co. v. Pomerantz. (N. Y.) 
392(1)—Forfeiture of life policy for non-payment of premiums is waived by insurer’s un- 
qualified unco nditional receipt of past-due premium. Arrington v. Continenta Llife Ins. 
Co. 
392(1)—Where ‘risk has once attached, and insurer before loss, accepts overdue premiums, 
waives right to enforce forfeiture for delinquency. Rosebraugh v. Tigard. (Ore.)...... 
(2). Premium demanded but not paid. 
392(2)—Demand for past-due premium waives provision making insurer not liable for loss 
occurring while any part of premium was due and unpaid. Neiman v. City of New 
York Ins. Co. (la.) 
(5)—Premium considered earned. 
392(5)—Insurer’s failure to return unearned premium on forfeited fire policy did not estop its 
— Guten forfeiture, there being no obligation to return. Stillman v. North River Ins. 
0. isc. 


eee eee eee eeeeee 


). "eisai of risk. 
392(7)—Attempt by insurer to collect past-due premiums, subsequent to loss occurring 
during suspension of fire policy for nonpayment of premiums does not waive _ 
or.reinstate policy as of time of loss) Hartford Fire Ins. Co. v. Jones et al. 
(10). Retention and enforcement of note 
392(10)—Policy stipulation that insurer shall not be liable for loss while note for premium is 
unpaid may be waived by insurer’s retention of note and unconditional demand for pay- 
ae Retention and demand for payment of past-due premium note subsequent to loss 
. by fire and in ignorance of destruction does not constitute waiver of right 
orfeiture policy. Retention of premium note after maturity and mailing of notiec to 
lnsaned that policy has lapsed, and to revive it insured must pay note, is not unconditional 
demand for payment, nor does it constitute a waiver. Morgan v. Home Ins. Co. (Ky.).. 
392(10)—Fire policy held not continued in force after premium note was past due by retention 


oe nate and failure to give notice of lapsed policy. Hartford _ ns. Co. v. Johnson. 


( ) 
392(10)—Retention of premium held not to estop insurer sued on. automobile theft as 
° 


from setting up breach of warranty to keep car locked. Meyer a —— v. 
Connecticut Fire Ins. Co. (Mo.) ostebeavews 

392(10)—Retention by insurer of deposit note, after insured told" insurer “he intended to 
secure more fire insurance, was not = of waiver of forfeiture clause. Sargent v. 
Canterbury Mut. Fire Ins. Co. (N. H. 

(11). Offer to return. 

392(11)—Agent’ s knowledge of mortgage foreclosure proceedings did not cause waiver of com- 
any’s righ to forfeit for failure to cancel policy — tender unearned premium. Hole v. 
Reena Fire Ins. Co. of Hartford, Conn. (Kan.) 

§ 396. a. on ati OR RETAINING PROOFS OF LOSS. 

. In genera 

396(1)—Where insurer having knowledge of assignment, recognized contract in effect and in- 
vited proofs of loss after fire, it was estopped to claim that assignment voided, policy. L. 
Terry & H. Rosenberg v. American Ins. Co. (Ia.) 

$397. PARTICIPATING IN ADJUSTMENT OF LOSS. 

397—Non-waiver clause in policy does not pees waiver and should not be extended beyond 
exact terms, though it must be given irly intended effect. Marblestone Co. v. Phoenix 
Assurance Co. of London. (Minn.) 

397—Forfeiture from breach of condition of policy held waived by adjuster, with knowledge 
negotiating for adjustment, without suggesting breach. Fidelity Phenix Fire Ins. Co. v. 
Redmond. (Miss.) 

$ 399. PAYMENT OF LOSS. 

399—Insurer, paying loss with knowledge of condition of title and nontransfer of policy 
to coat, owner, cannot recover payment. Bremen Farmers’ Mut. Ins. Co. v. Ing- 
man. (Kan 

399—-Payment to mortgagee by insurers, asserting invalidity of policies as to insured and 
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demanding subrogation, held not waiver of invalidity of licies. Commercial Mut. Fire 
Ins. Co. of Greene County et al v. Crawford et al. (N. ¥) ’ 

$ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 

400—Date of issuance of policy named in suicide clause, which was actual date of issuance 
held to control in determining one-year period, during which insurer was not liable in 
case of suicide, although policy was dated earlier to give smaller premium rate. Mutual 
Lite Ime: Co, of New Sok: ©, Teeth: CAND. 3505s csc dccavassscdeas deeeccuwoudue 

400—Provision making policy incontestable after it has been “in force” for two years held 
inapplicable, where insured died before expiration of two years. McKenna v. Metropolitan 
Life Ins. Co. (N. Y.) 

400—Giving of notice denying liability on policy with incontestable clause held not to preclude 
insurer from subsequent suit to cancel policy on ground of fraud. Peake et al v. 
Sp: OG EE MR Ge GU. IG adic Cahn cate ace ceeewe (ee cauew alesse eeeee . 158 


XII. Risks and Causes of Loss. 
(A) MARINE INSURANCE, 


§ 402. MARINE RISKS IN GENERAL. 

402—“Latest defect,” within terms of marine policy, does not cover lack of complete 
homogeneity in tensile strength. Bursting of steamship boiler during test required by 
law held covered by terms of marine policy. Fractures p see in steamship boiler held 
not covered by the terms of a marine policy. General provision of perils clause of marine 
policy covers all “risks,” but not certainties, as wear and tear or depreciation; “Other 
causes.” Insurance clause of marine policy insuring against damage through latent 
defects in machinery does not cover the defects themselves, but only damage caused 
by them. Even under an “all risk” marine policy there must be a fortuitous event to 
give rise to any liability. Mellon v. Federal Ins. Co. (U. S.) : 

402—Words “‘all other perils, losses, and misfortunes,” following enumeration of losses in- 
sured against, held not to enlarge insurer’s liability. Union Marine Ins. Co. v. Charles 
D. Stone & Co. (U. S.) 

§ 403. PERILS OF THE SEAS. 

403—Loss by water entering through opening of vessel’s seams held loss from sea peril within 
marine policy; “peril of sea.”” James A. McAllister & Co., Inc., v. Western Assur. Co. 
of Toronto. (N. Y. 

403—-Insurance against “perils of the sea” covers only losses from extraordinary occurrences. 
Union Marine Ins. Co. v. Charles D. Stone & Co. (U S.) 

§ 413. PROXIMATE CAUSE OF LOSS. 5 

413—Entry of water, and not negligent unloading of cargo, which caused barge seams to 
open, held proximate cause of damages. James A. McAllister & Co., Inc., v. Western 
Assur. Co. of Toronto. (N. Y¥.)..cccccccccccccccccccccccescess eacaetecetcieaseea was 


(B) INSURANCE OF PROPERTY AND TITLES. 


$ 421. FIRE. 

421—Word “‘fire’ in insurance means effect of combustion, being ignition or burning but 
heat is not fire, though fire may proximately cause loss from heat. ‘Loss by fire” in 
insurance means result of ignition, and may include charring, scorching, cracking, smoke, 
or heating, though no flame be seen. ‘‘Fire” in insurance means hostile fire not friendly 
fire. Fire confined to furnace held not “hostile fire’ and damage by smoking therefrom 
not “direct loss or damage by fire’? within policy. Lavitt' v. Hartford County Mut. Fire 
Ins. Co. et al. (Conn.) 

421—Credit policy requiring debtor at “date of shipment and delivery,” to have credit rating 
refers to actual delivery, not to time of fabrications of specially manufactured; goods. 
Loss cannot be recovered under credit policy, unless debtor had credit rating as = 
vided in policy. London Guarantee & Accident Co., Limited, v. Empire Plow Co. (Ohio) 958 

421—Cables and wires carrying electricity from storage batteries in_telephone building held 
“other electrical appliances or devices” within policy. Fidelity Phenix Fire Ins. Co. v. 
Two States Telephote Co. CIOS.) 2.6 ces ce cccccnccccccccetececsenceceessevecccecseee 685 

§ 424. ACCIDENT. 

424—Under collision policy requiring automobile to have bumpers, insurer is not liable for 
damage resulting at time it was not so equipped. New York Indemnity Co. v. Hatcher. 


(Ky.) 

§ 425. THEFT. ; 

425—Clerk, forced by burglar to divulge safe combination, held not “tool,” within burglary 
policy covering loss from forcible entry of safe with tools. Burglar’s unsuccessful use 
of tools on safe before extortion of combination from jewelry clerk held not sufficient to 
bring loss within burglary policy. Komrof v. Maryland Casualty Co. (Conn.).......... 

425—Loss sustained by damage caused to cash register and brick wall held not recoverable 
under burglary policy. Goudie et al v. National Surety Co. ) 

§ 427. PROXIMATE CAUSE OF LOSS. 

427—Where only one concurring cause of loss is insured against, and damage by perils 
respectively can be discriminated, each party must bear his proportion. Where only 
one concurring cause of loss is insured against, and damage by each cause cannot be 
distinguished, party responsible for dominating efficient cause is liable for loss. When 
an efhcient cause nearest loss is peril expressly insured against, insurer is not relieved 
from responsibility by showing that property was brought within such peril by cause not 
mentioned in contract. Lummell v. National Fire Ins. Co. (S. D.)..........eseeeeee 


(C) GUARANTY AND INDEMNITY INSURANCE. 


§$ 430. DEFAULT OR OTHER MISCONDUCT OF OFFICER OR EMPLOYEE. 

430—Indemnity policy covering losses in financing automobile dealers held not to insure 
against loss of profits. Finance company sustained no loss within indemnity policy by 
exchanging fictitious obligations issued before date of policy for equally worthless obliga- 
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tions thereafter. Penn National Hardware Mutual et al v. General Finance Corporation. 


( +) 

§ 432. NONPAYMENT OF DEBT INSURED 

432—-Indemnitor’s liability to holder of single note held not affected by fact oe bond cov- 
ered twelve notes. Sokoloff v. Fidelity & Casualty Co. of New York. (Pa 

§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS oF LIFE. 

435—Insurer held liable, where minor driver’s application for license was signed by insured, 
notwithstanding driver’s errand was personal at time of collision. Lackey v. Olds & Stoller 
Interexchange. (Cal.) 6 

435—Insurer’s liability aes master policy becomes fixed at time of injury to employee, and 
ney be enforced after termination of employment. Murray v. Metropolitan Life Ins. Co. 

iss.) 

435—Insurer contracting to indemnify insured against claims for injuries by persons engaged 
in designated work is liable for injuries of employee of another doing part of work, 
though neither employee nor employer were under Kansas Workmen’s Compensation Act. 
Liability of insurer under contract indemnifying insured against injuries suffered by 
employee is unaffected because liability is indirect or that insured had indemnified co- 
employer against such injuries. Swanson et al v. Georgia Casualty Co. (Mo.) 

435—Jitney 18 miles from Atlantic City at time of accident held an autobus operated within 
“vicinity” of such city, within liability policy. That insurer’s obligation under liability 
policy sued on was greater than required by statute held no defense. MacClellan v. 
General Casualty & Surety Co. 

435—Protection and indemnity policy hel dto cover loss of life from negligence of ship- 
owner, unless so gross as to amount to wilful wrong. Hanover Fire Ins. Co. of New 
York v. Merchants’ Transp. Co.  ( a 

§ 436. NEGLIGENCE OF INSURED. 

436—Under protection and indemnity policy gross negligence of insured would constitute 
fraud against insurer. Hanover Fire Ins. Co. of New York v. Merchants’ Transp. Co. 


(U. S.) 

§ 437. WRONGFUL ACTS OF INSURED. 

437—Insurer held not liable for cost of defending suit for pedestrian’s injury by truck 
operated by girl less than 16 years old. Mitzner v. Fidelity & Casualty Co. (Ind.)...... 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 
<u). general. 

451(1)—Policy covering accidents to insured “while walking or standing on public highway” 
held not to indemnify insured, where he was run over after being thrown from motor- 
cycle. Laporte v. North American Acc. Ins. Co. (Ia ERcu cece sca ces Se Aube Oa Ren 

451(1)—Policy covering accidents to insured “while walking or standing on = highway” 
held not to indemnify insured, where he was ee over after being thrown from motorcycle. 
Laporte v. North American Acc. Ins. Co. <i 

451(1)—Street railway switch tender, killed by aman. held not killed while working on 
public enti ak _within exception of accident policy. Best v. North American Accident 
Ins. Co. (N. 

451(1)—Insurer held not liable under policy insurance against death caused by “burning of 
a building’ where insured’s dress + < yee fire from burning linoleum. Arnold v. Travelers 
Ins. Co. of Hartford, Conn. (R. I.) 

451(1)—Injury | from broken toe held not within indemnity, in case member should “break a 
leg.” 100% American Local Mut. Life & Accident Ass’n of El Paso v. Work. (Tex.).... 

(2). Walking or being on railway or bridge. 

451(2)—Street railway switch tender killed while tending switch on city street, held not killed 
on “railroad right of way” within accident policy. Street railway switch tender, killed 
while tending switch on city street’ held not killed on railroad aoe of way, within acci- 
dent policy. Best v. North American Accident Ins. Co. (N 

§ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES, 

452—Accident policy covering only accidents suffered while riding in certain conveyances held 
not to cover accidental death by drowning. Rhodes v. United States Casualty Co. (Ark.) 

452—Policy covering injuries by wrecking of vehicles or by being accidentally thrown there- 
from included horse-drawn vehicle, without reference to its being wrecked. Death of 
insured, accidentally thrown from log cart and struck by log, held covered by policy cover- 
ing injuries when accidentally thrown from vehicle. Insured “on” log cart is “within” 
vehicle under policy insuring against accidents by being thrown from within vehicle. 
tinental Life Ins. Co. v. Wilson. (Ga.) 

452—Policy covering accidents in which insured was thrown from ‘“‘Motor-driven car” held 
not to cover injury, where he was thrown from motorcycle. Laporte v. North American 
Ace. Ins. Co. (La.) > 

452—Policy covering accidents in which insured was ‘thrown from * ‘motor-driven car” held 
not to cover injury, where he was thrown from motorcycle. Laporte v. North American 
ee. tele a! Rs 3 hb Setar tide 5de ASASE OES Eee heh abe ahenen) dheben tees ae 

452—Accident insurance Policy, covering death in wreck of “Motor = car,” held not to 
include motorcycle. Salo v. North American Acc. Ins. Co. 

§ 453. RISKS OF OCCUPATION OR EMPL OY MEN 

453—Street railway switch tender held not a “watchman” “within accident policy, excludi 
watchmen from provisions of policy. Best v. North American Accident Ins. 5, cn: Se). 

§ 455. EXTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Injury or death, though unexpected result of — act, is not caused by “accidental 
means.” Curry v. Federal Life Ins. Co. (Mo.) 

§ 457. POISON "OR CONTACT WITH POISONOUS SUBSTANCES. 

457—Accident insurance certificate held to exempt insurer from liability for death from acci- 
dentally swallowing poison, whether consciously or unconsciously taken. Miller v. Ft. 
Wayne Mercantile Acc. Ass’n. ) 
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455—Ptomaine poisoning or acute indigestion is ‘“‘external, violent and accidental means” of 
death within accident policy. ‘Accident’? within accident policy, is event happening 
without human agency, or unusual event not expected by insured. Newsoms v. Commercial 
Casualty Ins. Co. 

$ 461. VOLUNTARY OR UNNECESSARY EXPOSURE TO DANGER. 

(1). In general. 

461(1)—Voluntary act not necessary, which requires exposure to known danger, is “Voluntary 

Exposure to Unnecessary Danger.’ Landau v. Travelers Ins. Co. (Mo.) 
(2). Entering or leaving moving conveyance. 

461(2)—Accident policy, providing for single indemnity in case of death while on steps of 
street car, held not to license insured to voluntarily expose himself to unnecessary 
danger while getting on or off car. Landau v. Travelers’ Ins. Co. (Mo.).........++0s ‘ 

461(2)—Exemption of liability of insurer for death by voluntary exposure to ummecessary 
danger applies while insured is on steps of street car, though 7 further provided 
for single liability in such case. Landau v. Travelers Ins. Co. (Mo.)..........eeeeeee 

§ 464. INTENTIONAL INJURIES. 

464—-In action on accident policy, evidence held to show conclusively that death resulted 
from intentional shooting with revolver; under policy providing that it did not cover 
injury from intentional act of insured or other person, company was not liable for 
death resulting from another person’s intentionally shooting insured. Fernando v. 
Camtmees: =$Coemme: Ge Citas. cccs cemnee des unecanecdmes dine shumaadeame 

464—Petition in language of accident policy, specifying particulars of death of insured 
from beating by robbers, held sufficient on demurrer; death by intentional act = so 
held within terms of accident policy. Baker v. Standard Acc. Ins. Co. (Okla.) 

§ 465. SUICIDE OR SELF INFLICTED INJURIES. 

465.—Under Colorado statute, suicide while insane is death by “accidental means.’ 
rado statute held to preclude insurer from denying liability under accident — if in- 
sured committed suicide while insane aoe than one year after date of policy. Busi- 
ness Men’s Assur. Co. v. Scott. (U. S.) 

§ 466. PROXIMATE CAUSE OF INJURY OR DEATH. ‘ 

466—Accident policy held to cover only accidents acting as immediate agency in production 
of loss. Standard Acc. Ins. Co. of Detroit, Mich. v. Hoehn. (Ala.) 

$467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Insurer held not liable under accident policy, for loss of foot, amputated more than month 
after accident. Provision of accident policy denying recover for loss occurring more than 
month after accident held not void. Clark v. Federal Life Ins. Co. (N. C.) 


XIII. Extent of Loss and Liability of Insurer. 


(B) INSURANCE OF PROPERTY AND TITLES. 

§ 494. PARTIAL LOSS IN GENERAL. . 

494—In action on fire policy, amount of partial loss held pecpesiy ascertained by deducting 
value of salvage from agreed valuation in policy, rather than from value fixed by appraisal. 
Aiken v. Home Ins. Co. (S. 

§ 495. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY, BY-LAWS 
OR CHARTER. 

495—Policy held to provide indemnity to extent of $3,000 for each separate burglary loss, 
and a lio liability. Block v. United States Fidelity & Guaranty Co. of Balti- 
more, I Ldeaddececes cede cessnebeshsacekeeses CHSC DOC HR OS CeCe se geeeoenCoNee 

§ Py VALUE OF PROPERTY DESTROYED. 

§ 500. —— VALUED POLICIES. 

500—Valued policy act did not repeal standard policy, as respects movable property. Policy 
limiting insurer’s liability for any agreed loss or damage to proportion amount of 
olicy bore to a named sum termed “expressed valuation,” held not a ‘“‘valued policy.” 
looms must pay par value of valued policy, where partial loss exceeds expressed valuation. 
Valued policy statute applies only to property immovable by destination. Exclusive provi- 
sions of statute fixing value of movable property and liability, of insurer therefor are binding 
on both insurer and assured. Provisions of fire policy establishing valuation of movable 
property and method of arriving at value and loss are void, if contrary to statute. In- 
surance on movable property must comply with statute, and value of property must be 
ascertained as of date of fire. Insured cannot be required to compensate loss sus- 
tained with value of undamaged portion of property insured, which remains property 
of insured. Lake Arthur Dredging Co. Inc. v. Mechanics Ins. Co. of Philadelphia. 


(La.) 
500—Fire policy on growing — cane, with rider providing definite method for ascertaining 


inguaro Sugar Co. v. Knickerbocker Ins. Co. of New 7 


¢ -) 

§ 501.. INSURANCE OF PART OF VALUE. 

501—Coinsurance rider, requiring insured to maintain certain insurance on property, held void, 
where neither it nor request was signed by insured. Neiman v. City of New York Ins. 


Co. (la.) 

§ 502. AMOUNT OF DAMAGE TO PROPERTY. 

502—In action on fire insurance policy, damages cannot exceed actual cash value of property at 
time of loss, less its value after fire, and in no event should exceed what it would cost 
ge to repair | replace with material of like kind and quality. Firemen’s Fund Ins. 
Co. Box. 

§ 504. ‘EFFECT OF OTHER INSURANCE. 

504—Provision that company should not be liable to greater extent than amount insured 
for to whole insurance entitled insurer to prorate with another policy in name of former 
owner, although for lack of proper transfer, such other insurance was not available to 


loss, held valued policy. 


holders of policy in question. Fisher v. Phoenix Assur. Co. of London. (N. J.)...... 246 
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§ 505. DUTIES OF INSURED AFTER LOSS. 

505—Insured, by selling property, held to lose right to recover damages to it, having breached 
Stipulation in fire policy reserving optional right to insurer to —- = = at appraised 
value or replace it. Marblestone Co. v. Phoenix Assurance Co. of (Minn.) 

505—Insured cannot recover for loss of cheese under fire policy, if Semen was caused 
by his negligence. Insurer may be liable for spoilage of property after fire, where 


owner exercises reasonable care for its preservation. Maravas v. American Equitable 
Assur. Corporation. (N. H.) aa 


(C) GUARANTY AND INDEMNITY INSURANCE, 


§ 512, LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 

512—Insurer having undertaken defense of suit for insured, cannot withdraw on theory 
that it had mistaken oun of obligation under policy. Jaloff v. United Auto In- 
demnity Exchange. (Ore 

§ 514. DAMAGES INCU RRED OR PAID. 

514—Where insured is clearly liable, refusal of insurer, after undertaking defense, to settle 
unless insured contributes portion of required amount must be made in good faith. Insured 
may enforce claim to indemnify under insurance policy, though liability was not  estab- 
lished, by judgment; settlement of claim of meer ee is prima facie evidence of liability 
of holder of indemnity policy and amount thereo Mendota Electric Co. v. New York 
Indemnity Co. (M inn.) 

514—Workmen’s compensation policy obligating insurer to “satisfy any final judgment against 
insured on claim covered by policy does not require judgment against insured as a 
condition of insurer’s liability, but is an agreement to satisfy such judgment. Judgment 
against insured for claim for injuries to employee held unnecessary to enable insured 
to recover under policy indemnifying it = claims for injuries to employees. 
Swanson et al v. Georgia Casualty Co. (Mo.) 

514—Amount of insurance against loss or damage by reason of liability is not available 
until insured pays loss. Policy containing general language in reference to indemnity 
or liability will be construed as insuring against liability, rather than resulting loss, in 
absence of “no action” or similar cause. Pickering v. Hartsock. (Mo.) 

514—Automobile insurance policy held contract of indemnity, limiting recovery to actual loss 
proved. Hamilton Fire Ins. Co. v. Greger et al. ed 

514—Where accident indemnity policy provided for interest from date of judgment, 
surer is not liable for interest from eath of party a Cleghorn v. Ocean Accident 
& Guarantee Corporation. (N 

514—Provision of automobile saline insurance policy, exempting from liability for loss paid 
by car owner except “after actual trial of the issue” held waived. Jaloff v. United Auto 
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514—Insurer held not relieved from liability on indemnity policy because insured paid damages 
after insurer agreed that they were reasonable. Thomas v. Employers’ Liability Assur. 
Corporation, Ltd. (Pa.) 

514—Statute relating to insolvency of insured_under automobile policy does not apply to 
cases in which insurer is party to action. Ducommun vy, Strong et al. (Wi 


(D) LIFE INSURANCE, 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—Suicide within year held to preclude recovery on insurance contract, having incontestable 
clause and providing that company should not be liable, where suicide occurred within one 
year. Provision restricting liability in case of suicide held not repugnant to promise to pay 
policy in event of death. Restrictive clause held effective, though printed in smaller type 
than clause promising to pay face of policy. Provision restricting liability, in case of 


suicide within one year, held valid, under statute. Howard v. Missouri State Life Ins. 
Co. 


(E) ACCIDENT AND HEALTH INSURANCE, 
§ 524. TOTAL DISABILITY. 


524.—Recovery under policy providing compensation for total and permanent disability 
eo _ _. — were disability is both total and permanent. Shipp v. Metropolitan 
ife Ins ‘0 

§ 525. CONFINEMENT TO HOUSE OR BED AND UNDER CARE OF PHYSICIAN. 

525—Facts held to bring insured within provision of health policy providing for ~  eearonaN 
for house confinement. Van Dusen v. Interstate Business Men’s Ass’n. (Mich. 

525—Insured held strictly and continuously confined within house, and under pes care 


therein, though she visited doctor an dexercised, accompanied by another. Stewart v. pegs 
tinental Casualty Co. (Wash.) 


§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. 

$27—*‘Automobile indorsement” on accident policy insuring against accidental injury while 
riding in private car, held to cover death caused by leaping from car out of control on a 
steep mountain road. Wright v. AZtna Life Ins. Co. 

§ 529. DEATH FROM ACCIDEN 

529—Death from ‘milk sickness” or alkali poisoning from drinking milk from cows which 
had eaten_goldenrod is within life policy with double indemnity for death from “Injury 


ee External, Violent and Accidental Cause.” Buel v. Kansas City Life Ins. Co. 


XIV. Notice and Proof of Loss. 


§ 539. TIME FOR NOTICE AND PROOF. 
(1). In general. 
539(1)—Contract limitation of time for proofs of loss under accident insurance policy is valid, 


in =n of statute. Peters v. Order of United Commercial Travelers of America. 
owa 
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(5). Effect of failure or delay. 
539(5)—Delay in serving proof of loss held not to make automobile policy void. North British 
& Mercantile Ins. Co. v. San Francisco Securities Corp. (Ariz.) 
539(5)—Insured’s failure to make proof of total loss held not to defeat recovery, where 
evidence shows insured reported loss promptly to agent. American Ins. Co. v. Rector. 
Ark.) 


Excuses for failure or delay. 


(6). 
539(6)—Insured held presumed entitled to benefit of clause waiving premium during disability. 


Levan v. Metropolitan Life Ins. Co. (N. C.) 
§ 542. STATMENTS OR PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 
(1). In general. 

542(1)—Stipulations—Admission of proper notice and proofs of loss held not limited to time of 
proof; proof of loss by theft peepared by insurer’s agent held sufficient. Dowden v. United 
States Fidelity & Guaranty Co. (Kam.)..... ccc cece eee eee e ere eee eee eens eee seseenees 

542(1)—Complaint by insured for reimbursement, in action on indemnity policy, held good 
on demurrer. Mendota Electric Co. v. New York Indemnity Co. (Minn.) 

543) —sasenarae in wot or loss under burglary policy held not 1equired to be obtained 
from books and papers kept by insured. Burglary policy requiring insured to keep books 
and accounts does not require peaet of loss to be made in any particular manner. Goudie 
et al v. National Surety Co. (Mo. 

542(1)—I nsured need only cabetnetlaiie comply a) clause relating to proofs of loss. Liverpool 
& London & Globe Ins. Co. v. Dillon. (U. 

542(1)— ‘Proofs of loss” in a policy isa iataaal term, meaning formal proofs on prescribed 
forms; “due proof of loss. Failure of insured in accident policy to demand payment of 
indemnity each eight weeks during disability, as permitted, held not to preclude recovery 
of accrued payments. Standard Acc. Ins. Co. v. Bennett. (U. S.) 

(2). Description and value of property destroyed and amount of loss. 
542(2)—Proofs of loss, containing peomety and statement of purchases and sales, held sufficient 
Liverpool & London & Globe Ins. Co. v. Dillon. (U. 

§ 550. EFFECT OF STATEMENTS AND PROOFS IN GENERAL. 

550—Proof of loss under insurance policy, having been prepared by insurer’s i agents, must 
be construed most strongly against them. offenetti v. Mellor et al. (Il 

§ 553. FRAUD OR FALSE SWEARING. 

(1). In general. 

553(1)—Insured, fraudulently misrepresenting quantity or value of property loss in proof 

S —— held < entitled to recover anything. Domagolski v. Springheld Fire & Marine 


(N. _Y.) 
§ ssa ESTOPPEL oY WAIVER AS TO NOTICE AND PROOFS OR DEFECTS AND 


555. IN GENERAL. 

555. Failure to give insurer against automobile accidents prompt written notice as required by 
alicy. ceases ° gs defense if waived. Di Francesco v. Zurich General Accident & Liability 
ns. Co. 

§ 556. POWERS OF OFFICERS OR, AGENTS. 

(1). In general. 
556(1)—General agent may waive or excuse performance of duty of insured consequent on loss. 
Agent held, in view of certificate of authority and evidenc, to be general local agent of 
insurer with apparent authority to waive — of proofs of loss. London & Lancashire 
Ins. Co. of Hartford v. MvWilliams. (Ala 
556(1)—Further proof of loss held waived by iii of insurer’s general manager, not- 


withstanding provision of policy against waiver. Farmers’ & Merchants’ Bank v. Hart- 
ford Fire Ins. Co. (Idaho.) 


(2). Powers of adjusters. 
556(2)—Adjustez of insurer against automobile accidents, who was given oral notice of acci- 
dent, and acted thereon, so that insurer was not prejudiced, held to have authority to 
_ written notice of accident. Di Francesco v. Zurich G General Accident & Liability Ins. 


(Conn.) 
g 558. - IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 

558(1)—Insurer’s adjuster or attorney, who performed services for one insured against auto- 
mobile accident, not subject to reasonable explanation unless insurer waived written notice 
of accident, cannot annual waiver by mere denial of waiver. Di Francesco v. Zurich 
General Accident & Liability Ins. Co. (Conn.) 

ee proof of fire Ilcss having been accepted by insurer, formal proof held 

Orr et al v. National Fire Ins. Co. of Hartford, Conn. (S. 

558(1) Proofs of loss held furnished to insurer, where local agent, after receiving them without 
authority, forwarded to company, am retained and acted on them. Liverpool & London 
© Gale See GS, es Cras Sa ide cea ce ods co cacoas Ceccauecusceceded<esceaansusas 

558(1)—Assured may prove, by parol eat proof of loss was waived by insurer, notwithstanding 
agreement that insurer’s investigation of fire and ascertainment of loss should not waive 
rights of either party. Hartford Fire Ins. Co. v. Ferguson. (Wisc.) 

(4). Failure to furnish blanks. 

558(4)—Failure of insurer to furnish blanks for fiiling proof of loss when notified of theft of 
automobile held “waiver” of proof thereof. Davis v. Yorkshire Ins. Co. (Mo. 

$ 559. DENIAL OF LIABILITY. 

(1). Insurance of property. 

559(1)—Insurer’s denial of liability waives proof of loss and time limit for payment and 
authorizes immediate suit. Matton v. Seaboard Ins. Co. (N. C. 

$ 560. ; = i? TO OBJECT OR TO STATE GROUND OF OBJECTION. 

. In genera 
560(1)—Insurer cannot, after time for making pot of loss, contend proof furnished 


was insufficient after receiving, apparently sufficient information. American Ins. Co. 
v. Rector. (Ark.) 
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560(1)—Insurer waives defects in proofs of loss by retaining and acting on them without 
: protest. Liverpool & London & Globe Ins. Co. v. Dillon. (U. S. 
. Specifying ground of objection as waiver of other grounds. 
560(3)—Insurer cannot deny liability on ground of insufficient proof of loss, where insured 
signed paper furnished by insurer’s agent, and adjuster was me to inspect debris, and 
liability was denied on other grounds. Lummell v. National Fire Ins. Co. (S. D.) 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Company cannot defend because proof of loss was not furnished, if authorized agent, 
within time specified, negotiates for settlement. American Ins, Co. v. Rector. (Ark.) 


XV. Adjustment of Loss. 


§ 563. EFFECT OF PROVISIONS OF POLICY IN GENERAL. 

563—Minnesota standard fire insurance policy held to give insured as well as insurer right 
to appraisal. Abramowitz v. Continental Ins. Co. (Minn.) 

§ 565. POWERS AND PROCEEDINGS OF ADJUSTERS. 

565—Insurer’s adjuster’s authority is usually limited to ascertainment and adjustment of 
loss. National Union Fire Ins. Co. of Pennsylvania v. Richards. (Tex.) 


§ 567. eT OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


$tbsetdiaae e ‘fire insurance policy to submit to an appraisal and award is nothing more 
than an agreement to submit to an award, in accordance with statute. Aiken v. Home 
ina. Ca.. (3S. CG) 
§ 568. DEMAND OF APPRAISAL OR ARBITRATION. 
568—Written demand for appraisement held condition precedent for appraisal and award under 
fire policy providing therefor; in presence of demand for appraisement under policy making 
appraisement optional assured held entitled to sue for fire loss without appraisement. Fire 
Association of Philadelphia v. Agresta. (Ohio) 
§ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
1). Forms, requisites, and validity of award in general. 
574(1)—Award of insured’s appraiser and umpire held valid where appraisers disagreed but 
insurer’s appearance did not make his position known. Marblestone Co. v. Phoenix Assur- 
ance Co. of London. (Minn.) 
574(1)—Award of referees as to loss under fire policy is void, unless all questions sub- 
(3). Partiality or other misconduct of arbitrators or appraisers. 
574(3)—Award not participated in by insured’s appraiser because of partiality of appraiser 
named by insurer held os rejected in suit on policy. National Fire Ins. 
Hartford v. Bennett. (Ga.) 


10 
mitted a-~ covered. _Maravas vy. American Equitable Assur. Corporation. (N. H.).... 871 


(5). Effect of award in general. 
574(5)—Award sued on having been adjuspes invalid, it cannot fix amount due under polic: 
as basis for action where award was a ae invalid, suit on policy independent of awar 
in absence of allegation that insurer refused to proceed further with appraisement, held not 
maintainable. Insurance Co. of North America v. Folds. (Ga.) 
574(5)—Proper award on reference as to loss binds parties to fire policy. 
American Equitable Assur. Corporation. (N. H.) 


574(5)—In action on fire a which recited an agreed valuation, frdin - a lesser sound 


value by appraisers held not binding. Aiken v. Home Ins. Co. 
. Actions to set aside award. 

574(7)—Threat by assured’s attorney to sue appraiser if he made certain award, not shown 
to have influenced appraiser, did not authorize inference that it caused failure of appraisers 
to agree. Globe & Rutgers Fire Ins. Co. v. Jewell-Loudermilk Co. et al. (Ga.) 

574(7)—In action to enforce award of arbitrators selected pursuant to fire insurance polic 
books and records kept by insured not shown to be relevant are not admissible lawl 
because used by arbitrators. Kaufman Jewelry Co. v. Firemen’s Ins, Co. of Newark, 
N. J. (Minn.) 

§ 575. FAILURE OF APPRAISAL OR ARBITRATION. 

575—-Insured submitting to appraisement of loss, could sue on policy on 5 ys agg > to 
agree, and no demand for further appraisement. Globe & Rutgers Fire Ins. Co. 
Loudermilk Co. (Ga.) 

575—Failure of insurance appraisal, as shown by determination of appraisers that seas 
to cheese by fire could not be determined, did act revent recovery by action. Mara- 
vas v. American Equitable Assur. Corporation. N. H.) 

§ 579. SETTLEMENT BETWEEN PARTIES. 

579—Agreement in proof of loss that payment of claim to insurer’s local agents should be 
settlement thereof held not binding on insured. Toffenetti v. Mellor et al. ll 

579—On denial of liability under burglary policy acceptance of less than claimed, and re- 
ceipt for complete settlement, showed full settlement. Abrams v. Underwriters at 
Lloyds, London. (Minn.) 

579—Policyholders, who proved loss based on prorating with another policy on which they 
were not entitled to collect, and accepted draft on such basis, were not entitled to claim 


more than such draft, though it was tendered back before suit. Fisher v. Phoenix 
POG: TR. BE ERO. THe Fd oc ccascaaviccesss Cond aaO RODEN See VRS CE ea wa dees cee 


579—Where policy provided double indemnity for accidental death, acceptance of amount 
named in policy, in full settlement was not “accord and satisfaction,” barring Nu 
of double indemnity for accidental death. Buel v. Kansas City Life Ins. Co. (N 


579—Agreement by insured to accept less sum than amount claimed in satisfaction of ne 
loss constituted new contract binding on insurer. Adjustment of loss under fire insurance 
olicy creates ne\y contract on which action for recovery of loss is based. Corsicana Ware- 
ouse Co. v. North River Ins. Co. (Tex.) 
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XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 
(2). Properly subject to mortgage or other lien. 

580(2)—Where building, insured by owner, who was mortgagor, burned, and proof of loss 
was made and filed, mortgagee, to establish and enforce lien under Rev. St. c. 53, § 69, 
need only give insurer required notice and begin trustee process to enforce lien witihn 
60 days after loss. Letters to insurer by mortgagee of insured a after fire held 
insufficient notice to establish mortgagee’s lien under statute. Mortgagee whose lien against 
insurance has not taken effect cannot prevail over subsequent mortgagee who has estab- 
lished his lien in manner provided, notwithstanding mortgagor’s consent. Lien of mort- 
gagee of insured property under Rev, St., c. 53, § 69, may be enforced, though suit is 
brought on notes not yet due, in view of section 70. Statutory enactment preceding 
making of note, advancing time of payment to extent of insurance on mortgaged uildings, 
held not to impair its obligation. ittsfield Nat. Bank v. Dyer et al. (Me.)... 

$ 581. POU TO OR FOR BENEFIT OF MORTGAGEE OF PROPERTY 


581—Under loss payable clause mortgagee may recoevr, holding surplus over debt for bene- 
fit of insured. Mortgagee under loss payable clause held appointee of insured, with 
right ‘to recover measured by that of insured. Farmers’ & Merchants’ Bank v. Hart- 
fom Wise: Ee. Cai CHRD ic ooo asic cednes as Wietadeeccdsces cs cnctens ckdageunaqeneae 


581—Where insured was not entitled to recover on fire policy, persons claiming under the “‘loss 


payeble” clause could not recover. Dawson et al. v. Concordia Fire Ins. Co. of Milwaukee. 
581—Second mortgagee, buying at foreclosure sale under 
foreclosure of first mortgage, was entitled to insurance under policy payable to first mort- 
gagee, as its interest might appear. In re Hackbart et al. (Ia.)........ see cece eee eees 
581—Insurer in paying fire loss on automobile can only charge insured with amount paid 
finance company to discharge note against car as of date o payee without interest or 
‘ex. 


attorney’s fees. Bull Dog Auto Fire Ins. Ass’n vy. Brown. 


581—Policies taken out direct to mortgagees as intended may not after loss, as against insurers, 
treated as taken out in different form. Prentiss Wahere Stove Co. v. Millers Mut. 
Fire Ins. Ass’n. (Wisc. 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING BENEFICIARY. 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. , 
585(1)—On death of insured, rights of beneficiary become absolute, New York Life Ins. 
o. v. Bidoggia et al. (U. S.) 
585(1)—Right of beneficiary to c 
insured. Jones v. New York Life Ins. Co. 
. Policy payable to wife and children. 
585(4)—Where insurance is taken on life of husband or father for benefit of wife or children, 
or both, while they are living, he can exercise no power of disposition therefor, without 
their consent nor has he any interest therein of which he can avail himself where insur- 
ance is taken on life of father for benefit of wife or children, or both, father’s personal 


representatives, on his death or his creditors have no interest in proceeds of insurance. 
Johnson v. Roberts et al. (Okla.) 


$ 586. — VESTED INTEREST OF BENEFICIARY. 

586—Beneficiary may by contract with insured acquire a vested interest. Where designa- 
tion of beneficiary is made pursuant to agreement founded on sufficient consideration, 
beneficiary so designated acquires a vested interest. McDonold v. McDonald. (Ala.).... 

586—Beneficiary of life policy is not party to contract, and interest where right to change 
beneficiary is reserved, is mere expectancy of uncompleted gift. Mutual Ben. Life Ins. 
Co, ¥. Clare C8 GL.  QCRE esac ccs icedekectamet cc anoeeduutse dike cambanghs se eaaegedeas 

586—First beneficiary acquires vested right to proceeds on insured’s death without having had 
change of beneficiary indorsed on policy. lark v. Metropolitan Life Ins. Co. (Me.) 

586—Wite, beneficiary in life policy, held not to have vested right as under an absolute assign- 
ment. Beneficiary as such has no vested interest in policy. New York Life Ins. Co. v. 
Cook. (Mich.) 
587. CHANGE OF BENEFICIARY. 

587—Attempted assignment of life policy held not to work change of beneficiary. Insured must 
follow provisions of policy in making change of beneficiary. Mutual Ben. Life Ins. Co. v. 
Clark et al. (Cal.) 

587—Insurer cannot destroy first beneficiary vested rights by waiving requirement of indorse- 
ment of change of beneficiary on policy. Indorsement of change of beneficiary on policy 
sued on at law, cannot be regarded as mere ministerial act, treated as done if insured did 
all he could. Insured held not to have done all he could, so as to authorize court to 
declare one of beneficiary complete, though not indorsed on policy. Clark v. Metro- 
ponte TARR Ee: CR, CHR isn cccici sit acadenasscatnteadsaaeennine has enasdesene sees 

587—-Insured held to have done everything in power to change beneficiary in policy in wife’s 
seen. ee new gy | rege = oo — on, life policy held entitled to 
change eficiary in favor of others than wife, who was being sued for divorce. New 
York Life Ina Co. v. Cook. (Mich.) nee - 

$87—Where insurance is taken on life of husband or father for benefit of wife or children, 
or both, while they are living he can exercise no power of disposition therefor, without 
their consent nor has he any interest therein of which he can avail himself where insur- 
ance is taken on life of father for benefit of wife or children, or both, father’s personal 


representatives, on his death or his creditors have no interest in proceeds of insurance. 
Johnson v. Roberts et al. (Okla.) y 


, ; : P oo . ecccece 1 
587—Courts will determine parties’ purpose in deciding intended beneficiary of policy originally 


payable to insured’s estate, and subsequently marked for another’s use. Insured’ est 
that proceeds of policies, payable to his estate, be paid to his sister, held not gift, requbieg 
delivery, but change in beneficiary. Myers v. Eckerson. (Pa.) 
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§ 590, —— RIGHTS OF CREDITORS. 

590—Where insurance is taken on life of husband or father for benefit of wife or children, 
or both, while they are living he can exercise no power of disposition therefor, without 
their consent nor has he any interest therein of which he can avail himself where insurance 
is taken on life of father for benefit of wife or children, or both, father’s personal repre- 
resentatives, on his death, or his creditors have no interest in proceeds of insurance. 
Johnson v. Roberts et al. (Okla.) 

$ 591%. INDEMNITY INSURANCE, 

5914%4—Persons injured outside city held entitled to sue on liability policy, independently of 
statute requiring policy covering injuries suffered while auto ile was being operated 
on streets thereof. MacClellan v. General Casualty & Surety Co. (N. J.) satech 

59144—Where contract indemnifies against liability for injuries to others, right of. ‘action 
against both principal and surety accrues when injury occurs. Harrison v. Carolina 
Mut. Casualty Ins. Co. (N. C.).. 

591%4—Code, authorizing action against insurer by one recovering judgment, is limited to 
person injured by negligence of insured. Husband cannot sue insurer for loss of society 
and services of wife injured by negligence of assured. New Amsterdam Casualty = v. 
Nadler. (Ohio) 

5914—Statutory authority to ne directly against liability insurer, where return as to 
insured is ‘‘not found.” Does not permit suit against insurer on policy issued to non- 
resident in foreign state. Coderre v. Travelers Ins. Co. cm, E; 

591%4—That policy contained recital that insurer was created under statute relating to 
exchange of “indemnity” insurance did not change nature of obligation assumed when 
aged was issued, Insurer was not relieved ~— direct liability on automobile policy 
y use of word “indemnity” in personal injury and property rider. Under statute pro- 
viding for direct liability of insurer, person en may sue operator of automobile 
She, “Sac HE EL ED ona a's on os edaccieswne cee cncceasevarees 930 


§ 594. ASSIGNMENT OF CLAIM FOR LOSS. 
594—-Assignment of part of insurance money without acceptance by insurer, held not to give 
ausignee cause of action against insurer. Henry Clay Fire Ins. Co. v. Denker’s Ex’x. 
y.) 
594—Provision of policy prohibiting assignment after loss would be contrary to public 
policy, and void. Provision of burglary insurance policy, prohibiting assignment, held 
not to refer to assignments after loss. Max L. Bloom v. Hanover Fire Ins. Co. (Wisc.) 352 


XVII. Payment or Discharge, Contribution, and Subrogation. 


s 598. INTEREST ON AMOUNT OF LOSS. 

598—In action on insurance policies interest held properly awarded plaintiffs on amount 
found by jury to be due, notwithstanding that amount was to be ascertained from 
conflicting testimony. Etna Ins. Co. v. Solomon et al, (Ark.)..... ith 

. 599. MODE AND SUFFICIENCY OF PAYMENT. 
99—Where manner and medium of payment is not specified in contract of insurance, legal 
obligation of payer is to pay debt in accordance with usual and customary manner and 
through usual and customary medium of making such payments in the ordinary course of 
such business. Transfer of money by insurer in foreign country to its general agents in 
this country in payment of claim of insured did not constitute a payment to insured, since 
hie simply a transfer of the fund from insurer to — Toffenetti v. Mellor et al. 


§ 601. RECOVERY OF PAYMENT. 

601—Insured, settling with railroad for damages to his automobile, held obliged to return 
ant) sum received from automobile insurer. Hamilton Fire Ins. Co. v. Greger et al. 

601—Where amounts received by insured from insurer and from tort feasor was less than loss, 
insurer not participating in action against tort —_ <8 not entitled to recover insurance 
money paid. Sun Ins. Office v. Hohenstein. (N. 

§ 602. DAMAGES FOR REFUSAL OF same. 

602—In suit, under automobile fire and theft policy, for loss by fire, plaintiff held not entitled 
to penalty and attorney’s fees. North British & Mercantile Ins. Co. v. San Francisco 
Securities Corp. (Ariz.) 

602—Insurance company, wrongfully refusing to pay over half of face of policy, was liable 
for statutory —- and reasonable attorney’s fees. Fire Ass’n. of Philadelphia v. 
a OE ID «5k nba ocdehe nc Godan ae tee cae eh eee kas encase a 

602—Insured, suing within 60 days after loss became payable, held not entitled to attorney’ 3 
fees for insurer’s refusal to pay within 60 days after demand. Globe & Rutgers Fire 
Ins. Co. v. Jewell-Loudermilk Co. (Ga.) 

602—Statutory penalty of 25 per cent. for delaying payment of loss held applicable only to 
insurers of motor-pr led and similar vehicles against fire and theft. Statutory penalty 
of 12 per cent. for delaying payment of loss held applicable to action on rie licy covering 
building fixtures and Merchandise. Stovall v. Sterling Fire Ins. Co. 

602—In action for indemnity for death under accident policy, cendiohes oe not recover 
double indemnity and attorney’s fees under Act No. 310 of 1910, imposing such_penalties 
only in case of illness or accident. Michel v. London & Lancashire Indemnity Co. (La.) 282 

602—Insurer claiming it was not on risk cannot relieve itself of statutory nalty for 
vexatious refusal to pay on —— ground. Block v. United States Fidelity = Gans 
Co. of Baltimore, Md. (Mo.) 

602—Insured held entitled to reasonable attorney’s fee, in action on certificate of insurance 
issued by Mutual Insurance Association. Rosebraugh an ES. RGA ici ao ounce inten 668 

§ 603. RELEASE OR DISCHARGE FROM LIABILIT 

603—Insurer held released from liability on policy after nel released railroad from liability 
for injury to automobile. Farmer v. Union Ins. Co. of Indiana. (Miss.) 
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§ 605. SUBROGATION OF INSURER. 
(5). Subrogation under guaranty and indemnity policies. 

606(5)—Surety paying judgment against principal for injuries to person riding on elevator 
has action over by subrogation against seller for breach of warranty. London Guaran- 
tee & Accident Co. v. Otis Elevator Co. (Ind.) 

§ 606. ON PAYMENT OF LOSS IN GENERAL. 

(1). In general. 

606(1)—Insurer subrogated to owner’s rights cannot recover from wrongdoer who without notice 
of company’s right settled with owner of wrecked car. American Automobile Ins. Co. v. 
Clark. (Kan.) 

606(1)—Insurer paying $296.68 to insured, held not entitled to $296.68/650 of insured’s re- 
covery from tort feasor in action for $650 damages. As respects insurer’s right of sub- 
oe. insured cannot recover Vv , same loss, but recovery is limited to indemnity. 
Sun Ins. Office v. Hohenstein. (N. 

606(1)—Refusal to submit issue of aes negligence of owner of cotton destroyed in 
action by insurance company ae to owner’s rights held error. Royal Ins. Co. v. 
Atlantic Coast Line R. Co. (N 

(3). Subrogation under ana policies. 

606(3)—Owner of barges, relieving charterer from liability for hull damages, could not 
hold towing steamer demised to same charterer responsible therefor, and underwriter 
of hull insurance was in no better position. In absence of damages to cargo of barge, 
underwriter who paid general average charges on cargo was not entitled to subrogation 
against towing steamer demised to charterer of barge. Shippers’ Nav. Co. v. Standard 
Transp. Co. (U. 
607. —— UNDER ASSIGNMENT OF RIGHTS OF INSURED. 

607—Where employee of garage took out stored car and wrecked it, insurer against theft, 
taking assignment of owner’s rights, could recover against garage owner without showing 
technical larceny. Complaint by insurer, assignee of owner for negligent taking and 
wrecking of automobile held not to charge larcenous taking by use of word “theft.” 
Owner of car, could assign to insurer against theft right of action for damages against 
garage owner, whose employee took car from garage and wrecked it. Insurer, suing under 
assignment of owner for garage employee’s negligence in wrecking car, was not required 
to show loss was covered by insurance policy. Insurer against theft could recover for 
garage’s negligent destruction of manila on showing cause of action in owner and 


assignment therefor. Word “theft” in pleading may be qualified by context to show use 
Cink non-technical sense. Employers’ Fire Ins. Co. v. Consolidated Garage & Sales Co. 
Ind.) 
XVII1. Actions on Policies. 
§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(2). Notice and proof of loss. 
612(2)—Insurer’s denial of liability revises proof of loss and on oan for payment and 


authorizes immediate suit. Malton v. Seaboard Ins. Co. (N 
(3). Submission to appraisal and arbitration. 
612(3)—Where agreement for — of loss sustained is entered into by parties, legal com- 
pletion of appraisal and valid award thereunder become condition precedent to insured’s 
recovery. Award sued on having been adjudged invalid, it cannot fix amount due under 
policy as basis for action where award was adjudged invalid, suit on policy independent of 
award, in absence of allegation that insurer refused to proceed further with appraisement, 
held not maintainable. Insurance Co. of North America et al. v. Folds. (Ga. 

612(3)—Referee clause in standard form of fire policy does not prevent action at EY for 
damages thereunder. Maravas v. American Equitable Assur. Corporation. (N. H. 

612(3)—Written demand for ae held condition precedent for appraisal and award 
under fire policy providing therefor; in. absence of demand for appraisement under policy 
making appraisement optional, assured held entitled to sue for fire loss without appraise- 
ment. Fire Association of Philadelphia v. Agresta. (Ohio) 

§ 614. DEFENSES. 

614—Replication that defendant life insurance company retained first premium and delivered 
policy with knowledge of alleged breach of condition that a was in good health 
was good on its face. North Carolina Mut. Life Ins. Co. Kerley. (Ala.) 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION AGAINST INSURED. 

61634—Taxicab operator’s indemnity insurer_held estopped from collaterally attacking default 
judgment against it by motion to open. Insurer’s liability on “final determination of litiga- 
tion after trial of issue” held conditionally fixed by trial judgment subject to reversal on 
appeal. Pape v. Red Cab Mut. Casualty Co. (N. Y.) 

§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
621. TIME BEFORE ACTION CAN BE MAINTAINED. 

621—By-law requiring insurer to pay loss within 100 days from receipt of notice held not a 
limitation on action on fire policy. Day v. Hustisford Farmers’ Mut. Ins. Co. (Wisc.). 

§ 622. Tes ee WHICH ACTION MUST BE BROUGHT. 

. In genera 
622(1)—Action on policy, commenced after expiration of ri Ce in policy, held prop- 


erly dismissed. Welch v. Phoenix Assur. Co., Ltd. (N. C.)......ccccccccccccccccees 477 


(2). Validity of provisions. 
622(2)—Statute that limitation upon time for proof of loss in insurance policy is invalid 
applies only to coments mentioned in chapter. Peters v. Order of United Commercial 


TYOVURI Ge | Cie oo cod Dan Annes nahn es emaacice eee okie hadck<ckbces cence 1091 


(4). Circumstances excusing compliance with provisions. 
622(4)—Agreement for appraisal and adjustment of differences tolls limitation provided by 
policy, which does not run during pendency of appraisement proceeding. Insurance Co. 
of North America et al. v. Folds. (Ga.)... 
§ 623. —— WAIVER OF LIMITATION. 
4). Denial of liability. > aes 
623(4)—Suit on fire policy before expiration of 60 days allowed to company to determine 
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whether to pay pow held not premature, where company definitely refused to 
more than half of face of policy. Fire Ass’n. of Philadelphia v. Bonds et al. (Ark. 
623(4)—Insurer, refusing to pay loss, waives right to rely on policy prohibiting suit within 
60 days after proof of loss. Continental Life Ins. Co. v. Wilson. (Ga.) 
(4). Parties plaintiff in general. 
623(4)—Denial of liability or refusal to pay loss is not Lea tN ot 
commening action. Welch v. Phoenix Assur. Co. ,L' 
623(4)—Insurer’s denial of liability is waiver of policy 
thereon. Day v. Hustisford Farmers’ Mut. Ins. Co, 
§ 624. PARTIES. 
624(1)—Assignment by insured of cause of action on fire policy as security held irrelevant in 
insured’s action oin policy. Globe & Rutgers Sire Ins. Co. v. Loudermilk Co. (Ga.)...... 
(4.) Assignees. 
624(4)—Assignee of insurance policy was party in interest, who could maintain suit. 
National Automobile Ass’n. v. Nankervis. (Ind.) 
(5). Necessary and proper parties. 
624(5)—Insurer was proper party to action on automobile liability policy which reserved 
to insurer complete control over adjustment of all claims. Ducommun v. Strong et al. 


7). Defendants in general. 
624(7)—Liability of insurance companies in action on fire policies held not joint, though 
common questions were involved. Lynch v. Springfield Fire & Marine Ins. Co. 
g 625. PROCESS. 
§ 627. —— AGAINST FOREIGN INSURANCE COMPANIES. 
(1). In general. 
627(1)—Process in county where insurer had agent at time of issuance of policy held valid, 
and service perfected by leaving copy of petition with agent, where service of process on 
insurer’s former agent did not affect validity thereof, process was amendable. Where 
service could not be perfected in county, court could direct that process be amended and 
service perfected on insurer’s agent in adjoining county. Process to be served in adjoining 
county not directed to sheriff thereof, held not invalid but amendable, Hagler vy. Pacific 
Fire Ins. Co. (Ga.) 
627(1)—Citation on foreign insurance company, directing answer within 10 days, will not 
support judgment in parish 50 miles from secretary of state. Noyola v. Norske ae 
Ins. Co., Limited. (La.) 
627(1)—Statute providing for substituted service on foreign corporations does not apply to a 
against insurance companies appointing agents for service of process. Corporation cannot 
complain of failure of duly appointed agent, served with process, to give it notice. Great 
Southern Life Ins. Co. v. Gommillion. (Miss. ) 
2 Service on insurance commissioner or other official. 
627(2)—Non- resident plaintiff may obtain service on foreign insurance company by service on 
insurance superintendent. Bisbee Linseed Co. v. Fireman’s Fund Ins. Co. (N. Y.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITES IN GENERAL, 
(1). In general. 
629(1)—Allegation of demand and failure to pay loss within 60 days held insufficient 
affecting right to attorney’s fees and penalty. Continental Life Ins. Co. v. Wilson. (Ga.). 
629(1)—Petition alleging at time of issuance of policy, insurer was a by agent 
in county of suit alleges jurisdiction. Hager v. Pacific Ins. Co. (Ga.) 
aaa: Bers alleging performance by insured of conditions of burglary policy and demand 
ayment of loss, impliedly alleges policy to be in effect at time of loss. Petition on 
ary policy alleging performance of conditions, demond for payment, and refusal, 
iW ‘¥ that amount of loss was due and payable. Goudie et al v. National Surety Co. 
0 
631. NEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631.—Attaching a copy of insurance policy sued on to declaration, or showing its loss or 
destruction, is necessary; in action on insurance policy, filing copy of certificate show- 
ing existence of policy is not sufficient —— with uirement of attaching copy 
thereof to declaration. Home Ins. Co. vy. Newman. (Mis 
§ 632. DESCRIPTION, SITU ATION, AND CONDITION OF SUBJECT-MATTER. 
632—To constitute cause of action on fire insurance policy, alleging value of property at time 
of fire is necessary; where grain is insured against loss by fire while in a and cribs, 
location of grain at time of fire must be alleged in action on ar Etna Ins. Co. v. 
Hughes. (Okla.) 
632—Petition alleging property was located in building described in fire insurance policy March 
27, 1924, and in another paragraph alleging loss June 1, 1924, while policy was in torce, 
held sufficient on general demurrer. Fireman's Fund Ins. Co. v. Box. CEPR 6c sah care es 
632—Petition on fire peer held sufficient to allege that property destroyed was contained 
rte or a to building at the time of fire. Westchester Fire Ins. Co. v. McDonald. 
kla.) 
633. ——— TITLE OR INTEREST OF INSURED. 
eee ae in action on fire insurance policy alleging in’ general terms ownership of pro- 
sory Oy net is sufficient on general demurrer. Westchester Fire Ins. Co. v. 
MUS Mii ncia nish Sa ae als es OA Caso Cio oleh SUAS ek alae ue ewe cis eee ceee ee 
§$ 634. —— PERFORMANCE OR WAIVER OF CONDITIONS. 
2). Conditions as to notice and proof of loss. 
oS a that all the terms and conditions of the policy sued on have been com- 
— with is a sufficient ee of proof of loss as against a general demurrer. tna 
ns. Co. v. Hughes. (Okla.) 
635. LOSS AND CAUSE THEREOF. 
635—Petition in language of accident policy, specifying particulars of death of insured 
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from beating by robbers held sufficient on demurrer; death by intentional act of robbers 


held within terms of accident policy. Baker v. Standard Acc. Ins. Co. (Okla.)........ 306 


635—Pleading of plaintiff’s liability to persons injured by collision held sufficient in action 
on —- indemnity insurance policy. Jaloff v. United Auto Indemnity Exchange 
et al. 

§ 637. i i 
637—Assignment of insurance policy to beneficiary may be pleaded in general terms without 
statement of consideration. McDonald v. McDonald. (Ala.)........ceeeeeeereeees 
38. NONPAY MENT. : 
638—Allegation in petition that insurer ‘“‘vexatiously” refused to pay loss held sufficient 

to support recovery of attorney fees. Block v. United States Fidelity & Guaranty Co. 
of Baltimore, Md. (Mo.) 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
(1). In general. ; ; 
640(1)—Exceptions, in action on fire policy, to answer alleging previous unconnected losses, 
held properly sustained. Insurance Co. of Pennsylvania v. Couch. (Tex.).........+. 
(2). Avoidance and forfeiture. ae 
640(2)—Answer, alleging that tenant operated moonshine still in building after change of 
ssession held not to state defense under increased risk clause. Obermeyer v. Phoenix 
ns. Co. of Hartford, Conn. (Ky.) 
$ 641. REPLICATION OR REPLY AND SUBSEQUENT PLEADINGS. 
(1). Declaration. . 
641(1)—Where insurer denied liability on automobile policy on ground that insured was 
not sole owner, reply alleging that insured E premium to cover whatever interest he 
had in car held not demurrable. Maryland Motor Car Co. v. Harris, (Ind.)......... 
(2). Estoppel and waiver. 2 2 
641(2)—Replication that defendant life insurance company retained first premium and delivered 
policy with knowledge of alleged breach of condition that insured was in good health was 
good on its face. orth Carolina Mut. Life Ins. Co. v. Kerley. (Ala.) . 
641(2)—Replications setting up waiver and estoppel as to furnishing proofs of loss under fire 
policy held defective in not alleging agent’s acts and declarations were within scope of 
agency. London & Lancashire Ins. Co. of Hartford vy. McWilliams. (Ala.)............ 
641(2)—Demurrer held properly overruled to replication of waiver of pee of disability filed 
to plea alleging failure to furnish proofs. Murray v. Metropolitan Life Ins. Co. (Miss.).. 
es claimed forfeiture need not be pleaded. Levan v. Metropolitan Life Ins. 
~~ (Cc 
§ 644. BILL OF PARTICULARS. 
644—Plaintiff, suing for loss, relying on contract of agency to indorse removal of goods on 
policy as waiver or estoppel should give notice thereof, in specification; under allegation of 
plaintiff that he applied for agent’s consent to removal of goods and left policy for endorse- 
ment, which agent retained unreasonable time and returned after loss objection to evi- 
— if based on want of notice was properly sustained. Aliff v. Atlas Assur. Co., 
td. 
§ 645. 
(2). Matters to be proved. 
645(2)—Insurer held required to show that warranty as to year model of automobile was 
“material fact or circumstance” to avoid liability, under provision for voiding policy. 
North British & Mercantile Ins. Co. v. San Francisco Securities Corp. (Ariz.)........ 
645(2)—Plaintiff suing on fire insurance policy insuring property, “while located and contained 
as described herein and not elsewhere,” must allege and prove that property was contained 
in designated building at time of loss. Fireman’s Fund Ins. Co. v. Box. (Ok!a.) 
645(2)—Plaintiff must allege and prove loss by extraordinary occurrence to recover under 
clause of marine policy insuring against perils of the sea. Union Marine Ins. Co. v. 
Charles D. Stone & Co. (U. S. 
(3). Evidence admissable under pleadings. 
645(3)—In suits on insurance policies, evidence of waiver is admissible without pleading it. 
Block v. United States Fidelity & Guaranty of Baltimore, Md. (Mo.) 
645(3)—Where it is alleged that all the terms and conditions of the policy have been complied 
with, evidence of waiver of proof of loss is inadmissible. Etna Ins. Co. v. Hughes. (Okla.) 
645(3)—Plaintiff, suing for loss, relying on contract of agent to indorse removal of 
goods on policy as waiver or estoppel, should give notice thereof in specifications; under 
allegation by plaintiff that he applied for agent’s consent to removal of goods and left 
policy for indorsement, which agent retained unreasonable time and returned after loss, 


objection to evidence, if based on want of notice, was properly sustained. Aliff v. Atlas 
Assur. Co., Ltd. (W. Va.) 
(5) Variance. 
645(5)—Allegation that insurance contract was unconditional, and evidence disclosing that it 
was conditional on medical examination, held to disclose fatal variance. Allegation show- 
ing approval and acceptance of insurance application by home office, and proof showing 


acce a by district agent, held ¢o constitute variance. Missouri State Life Ins. Co., 
v. Boles. 


ENON sce acdare used ete eed Oa a gata cad ok dae eae Seb eeecee S666 edeces 
$ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
1). _ In general. 
646(1)—Policy in evidence is presumed executed by insured in absence of sworn plea denying 
—_ ee on case in ee policy out, plaintiff must prove existence 
of contract. eath of insured, and giving of notice and proof of death. National Li 
& Accident Ins. Co. v. Winbush. (Ala..).............. . ‘axuns.s at 
646(1)—Insured had burden of proving issuance of policy, loss of property, and amount of loss. 
here insurer pleaded affirmative defenses, burden was on it to establish such defenses. 
It is presumed that policy in possession of insured was duly executed and properly delivered 
as valid contract, which was duly accepted by insured. No burden rests on insured to 
offer matters negativing anticipatory defense by insurer. Hawkeye Clay Works v. Globe 
& Rutgers Fire Ins. Co. 
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646(1)—Place of wae by insured of policy is presumed to be place of his residence. 
Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 
646(1)—Insurance contract will not be presumed to be complete while —_ or agent retains 
policy. Tourtlott v. West Bangor & Hermon Mut. Fire Ins, Co. (Me. 
646(1)—Insured must establish ,innocent intent or good faith, where a contains mis 
statements waived by insurer’s agent. Williams et al v. Pacific States Fire Ins. Co. (Ore.) 521 
(2). Avoidance and forfeiture—insurance of property. 
646(2)—Hail insurance association has burden to show assessment failure to pay which it 
claimed rendered policy void, was vaid and made in substantial conformity to its rules. 
Hauge v. Larmers Mut. Hail Ins. Ass’n. of lowa. (Iowa) 1130 
645(2)—Insurer had burden of proving that exigencies did not require cessation of operation 
of plant insured, under policy a for cessation of operations in excess of ten days 
= a. of business required. Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co 
‘o. a. 
646(2)—Fire insurer had burden of showing that insured made other insurance on property 
contrary to policy. Tourtlott vy. West Bangor & Hermon Mut. Fire Ins. Co. (Me.)..... 1061 
3 —— Life and accident insurance. 
646(3)—Insurer must show violation of conditions to avoid life policy. National Life & 
Accident Ins. Co. v. Winbush. (Ala.) 378 
646(3)—Where plaintiff in suit on life policy alleged that at time of insured’s death 
ae were paid, which defendant denied, burden of proof thereof was on plaintiff. 
eoples Life Ins. Co. v. Britt. (Ark.) 182 
646(3)—Insurer, to rescind insurance contract, has burden of showing that material 
statements by insured were willfully false and fraudulent unknown to insurer. Migletz 
vw. Dew Yack Tate Tie 6. CIs 0 cis s:ccscasiewdo ec 0s me caemuke Orewa ws eke Seaal - 798 
646(3)—Answers as to health, in application for insurance, are presumed to be true. Fraud 
is never presumed in answers as to health Ps application for life insurance. North- 
western Mut. Life Ins. Co. v. Wiggins. (U. 373 
646(3)—Burden of proving death of insured by Social means is on plaintiff. 
State Life Ins. Co. v. Pater. (U. S.) 500 
646(3)—Insurer asserting defense that insured was not fit subject for insurance must e» 
tablish that certificate of medical examiner was fraudulently procured. Monahan v. 
Mutual Life Ins. Co of New York. (Wisc.) 811 
(4). Payment o” premiums. 
646(4)—Widow, suing on life policy, had burden of roving insured excused for premium 
nonpayment by being wholly and ‘permanently disabled, Corsaut v. —_— Life Assur. 
Soe of the United States. (Ia.) Se ‘ 395 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Beneficiary under life policy, lapsed for non-payment of premiums before aan 
death, must show waiver by insurer. Arrington v. Continental Life Ins. Co. (N. C.)...1005 
. Risk and cause of loss in general. 
646(6)—To recover on policy, insured must bring self within its express provisions. 
roff v. Maryland Casualty Co. (Conn.) 
646(6)—lInsured had burden of proving issuance of policy, loss of property and amount of loss. 
Hawkeye Clay Works v. Globe & Rutgers Fire Ins. Co. (Ia.) 
646(6)—Where policy sued on insured against injury or death - wrecking or disablement of 
private motor- driven car, burd en was on plaintiff to show that motorcycle on which deceased 
rode was “‘motor-driven car” within policy. Salo v. North American Acc. Ins. Co. (Mass.) 113 
646(6)—Insured claiming damages from explosion under fire policy has burden of showing pre- 
existing fire proximately causing injury. Green v. Milwaukee Mechanics Ins. Co. (Mont.) 656 
646(6)—Insurer, to defeat recovery on fire policy, has burden of proving incendiarism on 
part of insured; such being an affirmative defense. Boston Ins. Co. v. Porter (Tenn.).. 260 
646(6)—Burden of establishing liability of insurer is on party asserting it. Fidelity Phenix 
Fire Ins. Co. v. Two States Telephone Co. (Tex.) 
646(6)—Under evidence showing that insured was killed by external and violent means, it is 
emeties that death was caused by accident. Mutual Life Ins. Co. of New York v. 
atten 
646 (6)—Insured hei to have burden to show burglary accomplished by forcible entry during 
insurance period, where liability of insurer was — to such — — Inter- 
state Fair Ass’n. v. Fidelity & Deposit Co. (U. S.) ‘ 
7). —— Suicide. 
646(7)—Burden of proving insured’s suicide is on insurer. Insurer must show circumstances 
precluding any other reasonable hypothesis to overcome presumption against insured’s 
suicide. Wilkinson v. National Life Ass’n. of Des Moines. (Ia.) 398 
646(7)—There is a strong legal presumption against commission of suicide. 
London & Lancashire Indemnity Co. (La.). ~ 282 
646(7)—In case of violent death. Presumption against suicide is overcome ‘by evidence con- 
sistent with suicide, but inconsistent with death by accident or act of another. Presump- 
tion against —. be overcome by preponderance of evidence. Aetna Life Ins. Co. 
v. Tooley. (U. 


646(7)—It is presumed that death was not result of suicide. Presumption option suicide of 
insured is rebuttable. Mutual Life Ins. Co. of New York v. Hatten. (U. S.) 


646(7)—As respects insurance legal ‘lat arising from gact of death are against 


self-destruction. International Life Ins. Co. v. Carroll. (U. 
(8). Extent of loss and liability of insurer. 
646(8)—Insured had burden of L proving issuance of policy, os of property and amount of loss. 
Hawkeye Clay Works v. be & Rutgers Fire Ins. Co. (la. 
646(8)—Plaintiff, suing under fire policy must prove alleged onal loss under general denial. 
National Union Fire Ins. Co. of Pittsburgh v. Richards. (Tex.) 
646(8)—Under policy providing for additional payment for death from accidental means, 
burden ‘held on beneficiary to show that insured shot himself accidentally. Mutual Life 
Ins. Co. of New York v. Hatten. (U. S.) 
(11). Payment or discharge of insurer. 
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646(11)—In action on _ insurance certificate, burden was on plaintiff to show that receipt re- 


leasing company from liability on certificate was void. Mutual Aid Union et al. v. 
Feoaaste, - CANES) 2c is ccnculensidaves ade Oded ccdectstavedhcedesscacdéeessae ‘ 


§ 647. ADMISSABILITY OF EVIDENCE. 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—In action on burglary policy admitting pleadings in another action by insured for loss 
from same burglary held prejudicial error. Handleman v. Fidelity & Deposit Co. of 
PROEVINOE, (COMO) acas onc dian ceexcenaes écceedesndeasevacadardeeweueeyed cadeee cee 
648(1)—Evidence of value of material and house insured against fire held immaterial, in ab- 
“vic = misrepresentations of value. Day v. Hustisford Farmers’ Mut. Ins. Co. 
MOG sid ia clans Gann ceube det vekes cueacceuseWoeeabteusie Ledetéduieudendestes 
650. —— APPLICATION FOR INSURANCE. 
650—Answers in application referred to in insurance policy but not made part thereof, held 
inadmissible under statute. National Life & Accident Ins. Co. v. Wallace. (Ky.) 
§ 651. POLICY OR OTHER CONTRACT. 
(1). In general. 
651(1)—Proof of giving of check held insufficient to support plea of payment, in acticn on in- 
surance policy. Clark v. Federal Life Ins. Co. (N. C.) 
(2). Making and completion of contract. 
651(2)—Refusal to permit witness for insured to testify that district agent’s approval of 
life insurance application related solely to agent’s preceding certificate, where issue was 
uncertain, held error. Missouri State Life Ins. Co. v. Bols. (Tex.).......-..eeeeeee> 
§654. —— PERFORMANCE OR BREACH OF WARRANTY OR CONDITION. 
(1). Insurance on property. 
654(1)—Evidence that insured did not know renting of rooms by tenant was material to 
risk was admissible to rebut alleged knowledge by insured of renting, claimed to have 
increased hazard. National Union Fire Ins, Co. of Pennsylvania v. Richards. (Tex.) 
654(1)—That sheriff was refused payment on check given by assured, whereby he regained 
possession of insured goods levied on, was immaterial in action on policy, where fact of 
won by assured at time of fire was only issue. Western~Assurance Co. v. Stobe. 
§ 655. —— FRAUD OR MISREPRESENT: ATION, 
(2). Life and accident insurance. 
655(2)—Act prohibiting defense of false statements, not indorsed on, or attached to. Life 
policy applies to application to place policy in force. False statements in application, not 
aero on, or attached to, policy, to place it in force, held no defense thereunder. F isette 
v. Mutual Life Ins. Co, of New York. (La.)........-ceseccccceccesccccscesccccccese 
655(2)—In action on accident and health policy, whether applications to other companies 
for insurance were admissible rests largely in court’s discretion. Schmitt v. Massachu- 
setts Protective Ass'n. CPE D5 nec ws de cieweesindecsdudeceee eeneadaseupaueas 
655(2)—Defense of breach of warranty in application is not available, where application. not 
attached to, or indorsed on, policy. Acee v. Metropolitan Life Ins. Co. (N. Y.)........ 
659. DEATH OF OR INJURY TO PERSON INSURED AND CAUSE 
THEREOF. 
(2). Suicide. 
659(2)—Coroner’s inquisition and jury’s verdict therein held inadmissible on issue of in- 
sured’s suicide. Wilkinson v. National Life Ass’n. of Des Moines. (lIa.) 
§ 661. AMOUNT OF LOSS. 
661—Financial condition of insured which prevented repacking cheese after fire held ma- 
terial, in action on policy on question of imnsurer’s liability for subsequent de- 
terioration, Financial lability of insured to repack cheese after fire was not rendered 
immaterial, in action on fire policy, because insurer had offered to pay for repacking as 
full settlement. Maravas v. American Equitable Assur. Corporation. (N. H.)......... 
661—In action on fire policy for partial loss of house, plaintiff’s testimony that she sold lot 
with remains of building for $6,500, and that she valued lot at $4,000, held admissible as 
’ affecting extent of loss. In action on fire policy involving question of extent of partial 
loss, exclusion of testimony as to estimated cost of replacement and of testimony as to 
actual cost of remodeling held not error. Aiken v. Home Ins. Co. (S. C. 
§ 662. —— NOTICE AND PROOF AND ADJUSTMENT OF LOSS. 
(1). In general. 
662(1)—Proof of loss held not objectionable as not properly sworn to, where insured testified 
he made — under oath and signature was witnessed by notary. Globe & Rutgers 
Fire Ins. Co. Jewell-Loudermilk C ~ (Ga.) 
§ 664. —~- ESTOPPEL OR WAIVER 
664—Evidence that doctor was paid but 25 cents for services in mz aking examination, if any, 
held irrelevant cn question whether examination had been made before issuance of policy. 
Carroll v. Metropolitan Life Ins. Co. (Mass.) 
664—Testimony of plaintiff’s conversation with defendant’s superintendent held admissible to 
support contention that superintendent had knowledge of exension of credit. Johnsen v. 
Preeritss SO. CU Ge Ie CRIN croc th ceca tas s Can sennad ahubacces ie abn 
664—Evidence that insured told insurer’s agent that property was mortgaged before latter filled 


out — for policy oe on held admissible. Cassels v. South Dakota Thresher- 
Geers: Se Ce Bee Be isa ca wad veer ek bea ek 6s alc eds eee ear one 


§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 
(1). In general. 
665(1)—Neither delivery of policy nor its possession is alone sufficient to evidence an assign- 
ment. McDonald v. McDonald. (Ala.)..... seen 4: qa te Kae dive eth ain eck: Ouse adnaabe ihe a 
665(1)—Evidence held to show that agent, who had interest in property. at time policy was is- 
sued, was not an agent when policy was later modified. Hawkeye Clay Works v. Globe & 
RR 8 RR ieee 6 ei i ene yp shoe 
665(1)—Evidence held sufficient to — written assignment of life 
testator. Wright v. Rever. (Md.) ..... 
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665(1)—In action on policy for loss of automobile, evidence of ownership held to sustain 
verdict for plaintiff. Erickson v. American Ins. Co. (Minn.)..........e.eeeeeeeeeee 910 
665(1)—Evidence held insufficient to support assessment of attorney’s fees for vexatious 
refusal to pay first loss under burglary policy. Evidence held to support assessment 
of attorney fees for vexatious refusal to pay second loss under burglary policy. Block 
v United States Fidelity & Guaranty Co. of Baltimore, Md. (Mo.) 
665(1)—In action by mortgagee on policy insuring mortgaged property, evidence held to 
support judgment for plaintiff. Great American Ins. Co. v. Wi Hams. (OMB) ..s 20005 878 
(2). The contract. , 
665(2)—Acceptance of application for insurance may be proved without showing issuance of 
policy. ‘Tourtlott v. West Bangor & Hermon Mut. Fire Ins. Co. (Me.).............. 1061 
665(2)—Evidence held to support special verdict and findings that rider limiting insurer’s 
liability was not attached prior to loss. Hutchins v. United States Automobile Ins. 
Exchange. (Minn.) 
665(2)—In action on theft policy, evidence that policy covered pledged goods in hands of 
insured held to support judgment for plaintiff. Standard Acc, Ins. Co. of Detroit, Mich. 
W, Geet, MIMI) 065.03 0:6 $342 N09 4 5505s GAR Gs be ONS eae se eabee er ere eeeeees 348 
665(2)—Evidence held to show that policy of indemnity insurance was blanket policy cov- 
ering all cars being used by owner of bus line. Jaloff v. United Auto Indemnity Ex- 
change. CD 5S. ccc nvecs ceta cease ctheceredaeass¥ebat cake ee psaGa ghustennseeudeteahs 921 
). Avoidance and forfeiture. 
665(3)—Plaintiff’s burden of proof, in suit on life policy, that first year’s premium was 
paid held sufficiently met by testimony of issuance of policy, payment of part of premium 
in cash by insured, and execution of note for balance thereof as net premium to 
insurer’s general agents. Peoples Life Ins. Co. v. Britt. (Ark.)...........seeeeeeees 182 
665(3)—In action on fire policy, defended on ground that insured violated provision against 
concurrent insurance; evidence held to show that insured never accepted other policy. 


Fire Ass'n. of Philadelphia v. Bonds et al. (Ark.)....ccccccccccccccccccccccccccceces 217 
665(3)—Evidence held not to show change in possession so as to void policy, under clause 
forbidding tt. American Ins. Cov; Rect, CAPRI ois csc cctccasecccvasnsccesssecg 822 


665(3)—As respects forfeiture for default testimony held to require inference, in absence of 
plea of fraud, that directors of mutual hail insurance association, making assessment, con- 
as total amount of insurance. Hauge v. Farmers Mut. Hail Ins. Ass’n. of TOT ae 
MEET eee Cr ee ee eee ee Tr eee eee ere et ee ee ee ee ee ee 3f 
665(3)—Evidence that, after fire, agent informed insured’s husband that he had received 
notice for collection of premium note, held consistent with theory that note was being 
retained by insurer to give insured opportunity to reinstate policy. Morgan v. Home 
Ins. Co. BORED 6. ccc Ab Rasid Se bk ae b see & GRAD RSG CAN OR be TL UREA eS eens we TRE ae ( 462 
665(3)—Evidence held not to show that fire insurer accepted application by mailing policy to 
agent so as to invalidate existing policy of insured prohibiting other insurance. Tourtlott 
v. West Bangor & Hermon Mat. Fire Ime. Co. CBE.) cccccccccccctscusscecsssisavccess 1061 
665(3)—Evidence as to prior application, applicant’s conditions, earnings, and_ other in- 
surance held to sustain verdict for plaintiff, in action on health policy. Schmitt v. 
prseenonaestin: Pratecive AGO. DOG + CRG) casa b-0.0'cls.s eRe ben Osa cess eebaecesmacnts 903 
665(3)—Risk held not shown increased to knowledge of insured by his tenant’s use of 
charcoal burner after he had ordered it out. Fidelity Phenix Fire Ins. Co. v. Red- 
mond. PONE D 5 55.5655 4b 9150 CAS back Saale Wiss ak aS Sa Rinig- aw Mathis kale de Mebane gabe ere we ee 852 
665(3)—Evidence held as matter of law to show insured had goiter at date of policy, pre- 
cluding recovery under provisions requiring sound health. Clark v. National Life & 
PRORMNEe RUNG: EN.) MME D's nia aan o's da scptb ca la’a bie iene at pape a Wil Gare MRR ae Aw Ware ema ee 419 
665(3)—Evidence held to sustain finding, that insured kept automobile continuously equipped 
with transmission locking device in good repair as required by theft policy. Davis v. 
Sere” Se, RON sie oi nclnn thaw ce cnoech scar se awecbeesaeee name cacue pe kardes 514 
665(3)—Court is not disposed to pass on title of assured possessing and using property un- 
der claim of right. Singer v. Home Ins. Co. of America. (N. J.).........cceeceeees 470 
665(3)—That estimate of damages by insurer’s appraiser was much less than claim in proof 
of loss held not evidence of fraud or false swearing invalidating policy. Siebros Finance 
Corp. ¥; sre Bern, OF Phvkeewia, CM. Fo 0icincks cop cs wceNcuascace es centweeaunese 253 
665(3)—Evidence held to warrant finding that insurance policy was in full force at time of 
one and that insured was not in default in payment of assessment. Rosebraugh v. Tigard. 
OT TE OE EE TLE OTE TE ET OR ee 668 
665.(3)—Evidence held to show that amount of fire policy so exceeded value of property as to 
impose moral hazard that no prudent company would assume. Frazier v. Hartford Fire 
SBT | ER a a 05505 5 oop MN ECE D READERS OEE ORARA TE RTA A A ae a ak Ae eee 676 
665(3)—Evidence held to sustain finding of oral notice of removal of insured property and 
waiver of stipulation requiring indorsement on policy. Fidelity Union Fire Ins. Co. v. 
Campbells. Wnt iclcwiass sant ane betas san ccae ss ame eh ea eeee Whee hee ee eee 483 
665(3)—Insurer held not to have sustained burden of showing that answers as to health of 
insured, afflicted with myelogenous leukemia, were knowingly false. Northwestern Mut. 
TREO SO Ry, Vs ES ORIG. his oe cc oko es sicemad Enaen as oicset uk Ceataaenceuae 373 
665(3)—Evidence of insured’s misrepresentations as to previous health and treatment by physi- 
sian held to preclude recovery. Aetna Life Ins. Co. v. Kimble. (U. S.)............005 549 
665(3)—Cancer, disclosed by operation on insured, may be evidence of its existence for con- 
siderable, though indefinite, time. Scharlach v. Pacific Mutual Life Ins. Co. (U. S.).... 553 
665(3)—In action for burglary insurance, evidence held not to show that plaintiff was 
negligent in preserving records. Max L. Bloom Co. v. Hanover Fire Ins. Co. (Wisc.). 352 
665(3)—Evidence held to disclose actual intent of insured to deceive insurer. Evidence 
held to show insured’s false statements were made with intent to deceive, and in- 
creased risk and contributed to loss) Monahan v. Mutual Life Insurance Co. of New 
York. WRN R as nia.e <a.5 a 04a wine awe CARRE ASAE Ran Tee anise Roe area een alae bane 
665(3)—Evidence held not to show that amount of fire insurance on lumber and house was 


secured by fraudulent misrepresentations of value. Day v. Hustisford Farmers’ 
DO: ER. TD. ~ UNC o sides cc bicivse Ou vona nig woes cee eae sco ewe bare sen CREW AEM © coabeee 895 
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(4). Loss and liability of insurer in general. 

665 (4)—Evidence held to show substantial compliance with record warranty clause of 
fire policy; “fireproof.” National Liberty Ins. Co. of New York v. Spharler. (Ark.). 
665(4)—Evidence held to authorize inference that house for loss of which suit was brought, 

was one of houses covered by policy. Macon County Ass’n of Farmers’ Mut. Fire Ins. 
Co. of Georgia v. Slappey. (Ga. 
665(4)—Affirmative proof required to warrant recovery for theft does not exclude proof by 
er a evidence. Snowden v. United States Fidelity & Guaranty Co. (Kan.) 
665(4) here books required to be kept under burglary insurance policy were stolen, insured 
could recover on producing best available proot. Schlussel v. Commercial Casualty Ins 
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665(4)—Insured may enforce claim of indemnity under insurance policy, though liability 
was not established by judgment; settlement of claim of Salone party is prima facie 
evidence of liability of holder of indemnity policy and amount thereof. Mendota Electric 
Co. v. New York Indemnity Co. (Minn.) 

665(4)—Evidence of loss from memory of persons in charge of stock stolen held sufficient to 
show amount of loss under burglary policy requirin yoo to keep books and furnish 
inventory of merchandise stolen. Goudie et al v. Rational Surety Co. (Mo. 

665(4)—Possibility of acetylene generator exploding without application of external heat_held 
shown in action on fire policy exempting insurer from liability for explosion alone. Green 
Wi Wibwauibe Diachamits De. CE CUE Dies cacnds uecdnentnecceds 6u4. douebaceudens 

665(4)—Evidence held to support judgment for bus owner against insurance company for 
amount recovered from him by person injured in collision. Jaloff v. United Auto In- 
demnity Exchange. (Ore.) 

665(4)—Evidence held to support finding that value of insured second-hand Packard automobile 
prior to fire was $1,500. Fidelity Phenix Fire Ins. Co. v. Mumaw. (Tex.). 

665(4)—Insured did not sustain burden of proving total loss under fire polic under 
evidence showing remnants of building ors after fire. National Vabe Fire Ins. 
Co. of Pennsylvania v. Richards. (Tex.) 

665(4)—Evidence held not to show injury to steamship boiler was coneed by bursting of 
another boiler within terms of policy. Mellon v. Federal Ins. Co. (U. S.) 

665(4)—Evidence showing only a wetting and dama - of goods shipped by sea water held 
not to support recovery for = from perils of the sea. Union Marine Ins. Co. v. 
Charles D. Stone & Co. (U. S. 

665(4)—In action for burglary insurance, whether plaintiff’s premises were burglarized on 
certain night held for jury. Max L. Bloom v. Hanover Fire Ins. Co. (Wisc.) 

(5). Life and accident insurance. 

665(5)—Evidence of insured’s robbery and death held to sustain recovery for natural, rather 
— accidental, death. Bryant’s Adm’r. v. Kentucky Central Life & Accident Ins. Co. 
(Ky.) 


y: 

665(5)—In action on accident policy, evidence held to show conclusively that death resulted 
from intentional shooting with revolver; under policy providing that it did not cover 
injury from intentional act of insured or other person, company was not liable for death 
resulting from another person’s intentionally shooting insured. Fernando v. Continental 
Casualty Co. (Minn.) ‘ 

665(5)—Evidence held to justify verdict denying beneficiaries recovery on account policy 
on ground that lle voluntarily exposed himself to unnecessary danger. Landau v. 
‘Seavert Sek. Oe: CHD: oie xducdg cobca Cin dWer a inkatencesstedekececstetenaunenie 

665(5)—Medical diagnosis made during treatment, and adhered to at the trial, is substantial 
evidence to support a finding as to cause of ‘death. Buel v. Kansas City Life Ins. Co. 


(N. M.) 

665(5)—Claim for.injury under accident policy held barred by evidence of inconsistent posi- 
tion asserted in securing workmen’s compensation. Sagmeisier v. Continental Casualty 
Co. —— Di.ceddue ecu us dees cceeaed nds tae rakasieeneeédun 

6). —— Suicide. 

665(6)—Defense of suicide to action on insurance policy must be established to exclusion of 
every other reasonable hypothesis. In action for indemnity for death under accident 
policy where evidence as to act producing death was evenly balanced between suicide 
and accident, held,* motive tor act was determing factor. In suit on accident policy 
plaintiff held to have sustained burden of proving that death was accidental and not 
suicide. Michel v. London & Lancashire Indemnity Co. (La.) 

665(6)—Evidence that insured was financially well to do, healthy, happy, fond of family, 
and an earnest adherent of his faith, shows no motive for suicide. Landau v. —— 
Ins. Co. (Mo.) 

665(6)—Finding of suicide of insured held supported by evidence. 
State Life Ins. Co. (Tex.) 

665(6)—Evidence held sufficient to defeat recoverv on life policies on the ground of suicide 
of insured. Aetna Life Ins. Co. v. Tooley. (U. S.) 


665(6)—Insurer’s defense of suicide 4 not established. Party relying on suicide as de- 
fense has burden of proving it — of evidence. Suicide will not be 
inferred from circumstances, unless is the more reasonable view. International 
Life Ins. Co. v. Carroll. (U. 
(7). Proof and sieesaniad of loss. 


665(7)—Release of liability on insurance certificate held not shown to be void. Mutual Aid 
Union et al. v. Hollandsworth. (Ark.) 


665(7)—That application for fire insurance on household goods prepared by insurance agent, 
falsely stated applicant owned real estate where situated, held not to preclude recoevrv as 
matter of law, in view of oral evidence; where application for fire policy describing 
property and blank policy were in evidence, overruling demurrer or evidence in action 
on policy, held not error on ground of failure to identify property insured; statute re- 
quiring insured to sign by-laws of mutual fire insurance company held complied with by 
power of attorney authorizing company’s secretary to sign though proof of loss by fire 
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was signed in blank, evidence held not to show fraud. Rigdon v. Farmers’ Alliance 
Ins. Co. (Kan.) 
(8). Estoppel or waiver. 
665(8)—Evidence held not to show genera: agent intended to waive performance by insured 
of obligation to furnish proots ot loss under fire policy. London & Lancashire Ins. Co. 
of Hartford v. McWilliams. (Ala.) 

665(8)—Evidence held to show that insurance company’s agent did not waive provision of 
fire policy invalidating policy if there was concurrent insurance. Fire Ass’n. of Phila- 
delphia v. Bonds et al. (Ark.). 

665(8)—Evidence held to sustain finding that fire insurer, by conduct of adjuster, waived 
proof of loss. Hartford Fire Ins. Co. v. Ferguson et al. (Ark.) 

_ 665(8)—Evidence that adjuster of insurer against automobile accidents induced insured’s hus- 
band to secure evidence and that its attorney defended action against insured held to 
warrant finding that insurer waived written notice of accident. Di Francesco v. Zurich 
General Accident & Liability Ins. Co. (Conn.) cet wate 

665(8)—Finding that insured notified insurer of intention to store soda fountain equipment in 
insured residence, and was advised that it would not affect policy, held not against 
evidence. Home Fire & Marine Ins. Co, v. Boll. (Ky.)...... 

665(8)—Evidence held not to show conclusively that insurer knew of misrepresentations in 
applications when it canceled health and accident policies and had waived defense by 
reating them as though still in force. Schmitt v. United States pi nore & Guaranty 
Co. (Minn.) : fe ‘ 

665(8)—Evidence held to support findings that insured | answerec correctly "questions asked 
by agent, who wrote answers incorrectly and that such misstatements were not charge- 
able to insured. Schmitt v. Massachusetts Protective Ass’n., Inc. (Minn.) 

665(8)—Finding of waiver of delinquency clause in life policy held sustained by evidence. 
Britton v. Junior Life Ins. Co. of Kansas City. (Mo.) 
665(8)—Insurer’s notice as to premiums held not evidence of ratification of transaction by 
nt for payment of premium by crediting his account. Turlington et al. v. Metropolitan 
Life Ins. Co.. (N. C.) 

665(8)—Insurers’ examination of insured under oath held not alone to show waiver of 
nore a - policies. Commercial Mut. Fire Ins. Co. of Greene County v. Crawford 
et a y ) 

665(8)—Evidence held to show superintendent of insurer had knowledge of soliciting agent’s 
extension of credit for first insurance premium. Johnson v. Prudential Ins. Co. of a « 
erica. (Ore.) 

665(8)—Evidence held to sustain finding of oral notice of removal of insured property a 
waiver of stipulation requiring indorsement on policy. Fidelity Union Fire Ins. Co. v. 
Campbells (Tex.) 

665(8) Evidence held to warrant finding that insurer was estopped to assert that policy was 
void because of existing ccncurrent insurance known to soliciting agent. Southern Mut. 
Fire Ins. Co. of Yoakum v. Mazoch Bros. (Tex.) 

§ 668. QUESTIONS FOR JURY. 

(1). In general. 

668(1)—In action on life policy, general affirmative charge held properly given for insured. 
National Life & Accident Ins. Co. v. Winbush. (Ala.) 

668(1)—Question of insured’s vexatious delay and attorney’s fee held properly submitted, 
where defense was not established and insurer denied all liability. Hayword v. Ins. 
Co. of North America. 

668(1)—Whether assignment of ‘life policy was made in "good. “faith or as mere cloak or 
cover for wagering contract is question of fact for jury. McNeal v. Life & Casualty 
Co. of Tennessee. (N. C.)...... 

(3). The contract in general. 
668(3)—Construction of fire policy is law question, if facts are undisputed, but fact question 
for jury, if disputed. Queen Ins. Co. v. Watson. (Ariz.) 

668(3)—That application for fire insurance on household goods prepared by insurance agent, 
falsely stated applicant owned real estate where situated, ehld not to preclude recovery 
as a matter of law, in view of oral evidence; where application for fire policy describ- 
ing property and blank policy was in evidence; overruling demurred or evidence in ac- 
tion on policy, held not error in ground of failure to identify property insured; statute 
requiring insured to sign by-laws of mutual fire insurance company held complied with 
by power of attorney authorizing waeee's secretary to sign. Rigdon v. Farmers’ 
Alliance Ins. Co. (Kan.) see ecperecaten 

668(3)—Evidence held insufficient to raise issue as to whether constitution contained provi- 
sion limiting liability at time certificate issued. Wavo Mut. Life & Accident Ass’n. v. 
Alford. (Tex.) 

(4). Avoidance and forfeiture. 
668(4)—In action on policy for loss of house by fire, evidence held not, as matter of law, 
to show violation of terms of policy, and hence errors of charge thereon were harmless. 
Macon County Ass’n of Farmers’ Mut. Fire Ins. Co. of Georgia v. Slappey. (Ga.)... 
668(4)—Where admitted policy provided for cessation of operation of plant as exigencies of 
business required, defendant’s answer, denying any agreement for cessation of operations, 
did not raise issue to be submitted to jury. Hawkeye Clay Works v. Globe & Rutgers 
Fire Ins. Co. (la.) 

668(4)—Whether insured kept_books required under burglary insurance policy held for jury. 
Schlussel v. Commercial Casualty Ins. Co. (Mich.) 

668(4)—Evidence of whether insured’s books, containing record of business, were such as 
were required, held for jury. Commercial Union Fire Ins. Co. v. Kelly. (Miss.) 

668(4)—Whether insured complied with book and watchman clauses in burglary policy held 
for jury. Handleman v. Fidelity & Deposit Co. of Maryland. (Mo.) 

668(4)—On evidence of insured that he kept books enabling him to tell amount of mer- 
chandise on hand at time of fire, whether value could be ascertained therefrom as 
required by policy, held for jury. Boston Ins. Co. v. Porter. (Tenn.) 
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668(4)—Evidence that insured finance company knew of automobile dealer’s fraud in issuing 
worthless obligations securing loans held sufficient to go to jury. Penn National Hard- 
ware Mutual et al v. General Finance Corporation. (U. S.) kate “s 
668(4)—Books and records of insured, kept pursuant to iron sate clause in policy, held suf- 
ficient to warrant submission of case to jury. Evidence that register for credit accounts 
was supposedly fireproof held sufficient for jury on question of compliance with iron sate 
clause. Liverpool & London & Globe Ins. Co. v. Dillon. (U. S.) 
668(4)—Whether insured’s bookkeeping method was sufficient compliance with requirements 
of burglary policy held for court, not jury. In action for burglary insurance, sufficiency 
of books and accounts kept by plaintiff to enable defendant to determine accurately 
exact amount of loss held tor jury. Max L. Bloom v. Hanover Fire Ins. Co. (Wisc.).. 
(5). —— Title or interest in, possession of, or incumbrance on, property. 
668(5)—Evidence held for jury_on question whether automobile fire insurance policy properly 
named assured. Simons v. Royal Ins. Co. Ltd. (Mass.) 
668(5)—Materiality under Ky. St. § 639, of breach of condition by mortgage on part of 
personalty insured held not involved in action on policy and its submission to jury was 
error. Hartford Fire Ins. Co. v. Jones et al. (U. S.)......... 
(6). Fraud or misrepresentations in general. 
668(6)—Materiality of statement of applicant for accidental insurance as to other insurance 
held, under evidence, for jury. Missouri Stte Life Ins. Co. v. Pater. (U. S.) 
(7). Health, condition, or habits of insured. 
668(7)—lIssue of insured’s health at time of application and delivery of life policy held cor- 
rectly submitted to jury. American Nat. Ins. Co. v. Hale. (Ark.) 
668(7)—Where evidence was contlicting as to health of insured at date of issuance of 
policy it was error to peremptorily direct verdict for insured. Smith v. National Life & 
Accident Ins. Co. (Ky.) . ake 
668(7)—Refusal of court to rule that melanotic sarcoma was disease, increasing risk as matter 
of law, held not error. Evidence held sufficient to go to jury on questions of insured’s con- 
dition when policy was issued, intent to deceive, and whether sarcoma increased risk. Glass 
v. Metropolitan Life Ins. Co. (Mass.) 
668(7)—Whether statement of applicant for accident insurance concerning prior health af- 
fected risk held for jury. Whether applicant for accident insurance falsely represented 
that his habits were temperate held question for jury. Missouri State Life Ins. Co. 
v. Pater. (U. S.).. ‘ 
668(7)—Evidence in action on life policies held to warrant direction of 
on ground that insured was not in good bealth when policies were delivered. Scharlach 
v. Pacific Mutual Life Ins. Co. (U. S.). 
(8). Payment of premiums. 
668(8)—Evidence, in action on life policy, held sufficient as against motion for directed 
verdict to sustain findings that general agents of insurer were authorized to accept 
notes for first life insurance premium, and policy was not invalidated though notes were 
never paid. Peoples Life Ins. Co. v. Britt. (Ark.) 
668(8)—Reinstatement of life policy held not jury question under evidence. Kansas City 
Life Ins. Co. v. Phillips. (Ariz.) Z a we 
668(8)—Directing verdict for defendant insurance association, sued on policy, invalid because 
= er to pay assessment, was proper. Hauge v. Farmers Mut. Hail Ins. Ass'n. of 
owa. (la.) 
668(8)—Evidence of insured’s disability held insufficient for jury so as to excuse nonpay- 
ment of premium. Corsaut v. Equitable Life Assur. Soc of the United States. (Ia.) 
668(8)—Evidence of mailing of note and check for insurance premium, with circumstances 
tending to rebut presumption qf receipt, held for jury. Burnage v. Jefferson Standard 
Life Ins. Co. (S. C.) 
668(8)—Evidence of whether notice of assessments had been mailed to insurer so 
constitute default held for jury. Bonds v. Home Life & Accident Ass’n. (Tex.) 
(10). Loss and liability of insurer in general. 
668(10)—Evidence held to justify submission to jury of question whether jewelry was stolen. 
Dowden v. United States Fidelity & Guaranty Co. (Kan.) 
668(10)—Tenant failing to extinguish fire held not owner’s agent, so as to authorize sub- 
mission of issue of negligence in suit on policy. Davis v. Henry Clay Fire Ins. Co. 
(Ky.) és Cede A shah 
668(10)—Testimony of family describing property lost was sufficient to carry issue of loss un- 
der burglary policy to jury. Schlussel v. Commercial Casualty Ins. Co. (Mich.) 
668(10)—In action on fire policy, evidence affirmatively showing insufficient flame to explode 
acetylene generator causing loss made no case for jury. Green v. Milwaukee Mechanics 
Ins. Co. (Miss.) 
668(10)—Submission to jury whether property destroyed was within items insured, on con- 
flicting evidence, evidence was not error. Bailey v. Niagara Fire Ins. Co. (Okla.).. 
668(10)—In action for burglary insurance, evidence held to show that there were visible 
marks made by tools with force and violence at place of entry. Max L. Bloom v. 
United States Casualty Co. et al. (Wisc.) oa gatnnaee 
(11). —— Life or accident insurance. 
668(11)—In action on accident policy with defense that death of insured resulted from 
disease and accident for which insurer was not liable, question of insurer’s liability held 
for jury. Standard Acc. Ins. Co. v. Hoehn. (Ala.) Zam 
668(11)—Evidence held sufficient to go to jury in action on accident insurance policy for 
loss of arm by amputation necessitated by blood clot in artery; “involuntary”; “impulse.” 
Curry v. Federal Life Ins. Co. (Mo.) 
668(11)—Insured’s disability and inability to furnish nroof thereof and_reasonableness of no- 
tice given hy beneficiary held for jury. Levan v. Metropolitan Life Tns. Co. (N.C.).... 
668(11)—Whether insured died from ptomaine poisoning or acute indigestion from enting 
beans held for jury, in action on accident policy. Newsoms v. Commercial Casualty Ins. 
Co. (Va.) 
(12). —— Suicide. 
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668(12)—Evidence of motive for suicide held insufficient to overcome contrary presumptions, 
as matter of law. Evidence of physical facts, indicating suicide by discharging shotgun 
in one of two ways, held insufficient to overcome presumption aaene suicide, as matter 
of law. Wilkinson v. National Life Ass’n. of Des Moines. (la.) 

668(12)—Whether insured committed suicide held, under evidence, for jury. 
Life Ins. Co. v. Pater. (U. S.) 

668(12)—Ordinarily, whether deceased person committed suicide is fo rjury. Evidence on 
whether insured committed suicide as affecting recovery of ne _— under policy 
held for jury. Mutual Life Ins. Co. of New York v. Hatten. (U. 


668(12)—Evidence of insured’s insanity at time of suicide held to aia directed ver- 

dict in action on accident policy. Business Men’s Assur. Co. v. Scott. (U. S.) 
(13). Amount or extent o ‘loss. 

668(13)—Whether insured was negligent in failing to repack cheese which spoiled after 
fires held for jury in action on policy. In action on fire policy covering cheese which 
spoiled when not repacked after fires, question as to whether repacking would have pre- 
served full value held for jury. In action on fire policy for destruction of cheese 
through failure to repack after fires, issue of insurer’s liability for final loss held for 
jury. Maravas v. American Equitable Assur. Corporation. (N. H. 

668(13)—In action on fire policy covering truck which burned after going over embank- 
ment, jury should determine, if possible, what injuries, if oy truck suffered from 
upset and before fire. Lummell v. National Fire Ins. Co. (S. D.) 

668(13)—In suit on fire policy, whether remnants of building, claimed total loss, could be 
used in reconstructing eee held for jury. National Union Fire Ins. Co. of Penn- 
SLVORIE. -T, REE, RD 3s ond 0593S ddae oo.8 be trae alnea akae Meee tab ee Sess eek a 

668(13)—Theory of damages and_ amount of damages assessed in action for burglary insur- 
ance held for jury. Max L. Bloom Co. v. Hanover Fire Ins. Co. (Wisc.) 

js otice, proof, and adjustment of loss. 

668(14)—Where plaintiff proved his compliance with a settling claim for insurance loss, 
granting of nonsuit was error. Forman v. AStna Ins. Co. (Ga.) 

668(14)—Evidence held to make question whether notice to accident insurer after time fixed in 
Re olicy was given as soon as reasonably possible one of fact for jury. Beeler v. Continental 
asualty Co. (Kan.) 

668(14)—Evidence in action on fire policy held sufficient to ‘take to jury question of false 

and fraudulent inclusion and valuation of property in proof of loss. Davis v. Henry Clay Fire 
Ins. Co. (Ky.) 

668(14)—Evidence as to knowledge by insured of admission, on proof of loss under burglary 
policy, that no books were kept, held for jury. Goudie et al v. National Surety Co. 


0.) 
668(14)—Insured’ s disability and inability to furnish proof thereof and reasonableness of no- 
tice given by beneficiary held for jury. Levan v. Metropolitan Life Ins. Co. I as 
668(14)—Where it was alleged that all terms and conditions required of insured had been 


complied with, demurrer to evidence failing to show proof of loss within 60 days, or 
extension of time as provided by policy, should have been sustained. A®tna Ins. Co. v. 
Hughes. (Okla.) 

668(14)—In action on accident and sickness policy, evidence that notice that disability arose 
from disease was given within 20 days, as required by policy, held sufficient to take case 
to jury. Saul v. Continental Casualty Co. (Ore.) 

sete Estoppel or waiver. 

668(15 
jury. Wiettord Fire Ins. Co. v. Se et e 

668(15)—That application for fire insurance on household "goods prepared by insurance agent, 
falsely stated applicant owned real estate where situated, held not to preclude recovery 
as matter of law, in view of oral evidence wher application for fire policy describing 
property and blank policy was in evidence, overruling demurrer or evidence in action 
on policy, held not 1 nerror on ground of. failure to identify property insured statute 
requiring insured to sign by-laws of mutual fire insurance company held complied with by 
power of attorney authorizing company’s secretary to sign though proof of loss by fire 
_ siened . blank, evidence held not to show fraud. Rigdon v. Farmers’ Alliance Ins. 

0. an 
6685) Aaearees waiver of ewe provision held for jury. Commercial Union Fire 
Co. v. Kelly. (Miss.) 

668(18)_—W hether insurer’s general agent had notice of removal of merchandise to new 
location and consented thereto held under evidence for jury. As respects issue of 
waiver, whether changes were ordered by insurer and made by insured to make pre- 
mises more secure against burglary held under evidence for jury. Block v. United 
States Fidelity & Guarantee Co. of Baltimore, Md. (Mo.) 

668(15)—W hether insurer waived requirements of book and watchman clauses of burglary 
held for jury. Handleman y. Fidelity & Deposit Co. of Maryland. (Mo.) 

668(15)—Evidence held to justify submission of issue whether insurer waived lapse of life 
policy for non-payment of premiums. Arrington v. Continental Life Ins, Ce) Or £3555 .8005 

668(15)—Waiver of proof of loss and time es clause, by insurer’s denial of liability, 
held for jury. Matton v. Seaboard Ins. Co. (N. C.) 

668(15)—Question of waiver of clause of fire policy suspending liability, while note for 
premium was past due held for jury; verdict adverse to claim that insurer had waived 
clause suspending liability for loss occurring while note for premium was past due, 
ee supported by evidence, will not be disturbed. Bailey v. Niagara Fire Ins. 

o. (Okla.) 

668(15)—Evidence on whether indulgences granted insured constituted waiver of insurer’s 
right to forfeiture for non-pavment of premium held for jury. Question of waiver of 
right to forfeiture of policy is for jury, unless only one inference can be drawn from 
testimony. Question of waiver is properly submitted to jury, where all facts taken to- 
gether warrant inference of waiver. Allen v. Jefferson Standard Life Ins. Co. c. 
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668(15)—Whether insurer, which, with full knowledge, of facts, affecting risk, procured 
renewal of application, once "rejected and issued, “binding premium receipt,” thereby 
waived objections and effected valid insurance contract, held for jury, notwithstanding 
rejection of application, notice of which did not reach insured because of death. Stanton 
v. Equitable Life Assur. Soc. (S. C. 

668(15)—Insured held not, as matter of law, to have waived notice of assessments by 
authorizing insurer to draw draft for dues and assessments. Bounds v. Home Mut. 
Life & Accident Ass’n. (Tex.) 

668 (15) Evidence held not to warrant submission on theory that soliciting agent had authority 
‘to eliminate from fire policy total — insurance clause. Southern Mut. Fire Ins. 
Co. of Yoakum v. Mazoch een. (Tex.) 

§ 669. INSTRUCTIONS. 

In general. 

669(1)—Instruction, submitting question of agency of person placing insurance as _estopping 
insurer from anne up a held proper, under evidence. Williams et 
al v. Pacific States Fire Ins. Co. 

(4). Avoidance and forfeiture. 

669(4)—Instruction on another’s occupation as constituting possession of owner in accord- 
ance with policy held not abstract or incorrect interpretation of stipulation. American 
Ins. Co. v. Rector. (Ark.) 

669(4)—lInstruction that insurer was not liable if insured kept merchandise in warehouse 
held properly refused under evidence. Farber v. Boston Ins. Co. (Mo.) 

669(4)—Instruction that such books must be kept under burglary policy as to enable insurer 
to accurately determine loss held properly amended to read “by Persons of ordinary in- 
telligence and accustomed to accounts with reasonable accuracy. Goudie et al v. 
National Surety Co. (Mo.) 

6 Fraud or misrepresentations in general. 

669(6)—Charge in language of code as to effect of representations of fact by insured, based 

on representations of others, held inapplicable. Interstate Life & Accident Co. v. Bess. 


(9 Estoppel and waiver as to avoidance or forfeiture. 
669(9)—Charge submitted on theory that insurer’s waiver of concurrent insurance policy in 
original policy was carried into renewal policy, held erroneous. Southern Mut. 
Ins. Co. of Yoakum v. Mazoch Bros. (Tex.) 
(10). Loss of property or indemnity and cause thereof. 
669(10)—In action on fire policy, evidence held not to authorize — on arson by 
plaintiff or a confederate. Davis v. Henry Clay Fire Ins. Co. 
(11). Death of or injury of to person insured and cause ‘aan, 
669(11)—Instruction to deny recovery if insured voluntarily exposed himself to danger, 
though death was accidental, held proper under policy exempting insurer from liability 
in case of voluntary exposure to unnecessary danger. Instructions to deny recovery if 
insured unnecessarily and voluntarily went on steps of car knowing danger, or if 
danger was obvious, held not to confuse voluntary act with voluntary exposure to 
danger. Instruction ‘that, to find voluntary exposure to unnecessary danger, it must have 
been dangerous for insured to be on running board of street car acting as a prudent 
man, and that danger was known to insured or should have been known, held proper. 
In action on accident policy, instruction to find for insurer, regardless of question of 
voluntary exposure to unnecessary danger, unless beneficiaries prove by preponderance 
of evidence that death was accidental and not intentional, does not erroneously place 
on beneficiaries the burden of overcoming defense of voluntary exposure or permit the 
jury to measure probabilities. Landau v. Travelers Ins. Co. -) 
(12). Extent of loss and liability of insurer. 
669(12)—Instruction, in action under burglary policy, allowing recovery upon original cost 
price, held not error where market wee vot goods stolen was same as purchase price. 
Goudie et al v. National Surety Co. (Mo.) 


669(12)—In action on fire policy covering truck which burned after going over embank- 
ment, refusal of instruction and measure of damage was difference between value just 
before and after fire held error, which was not cured by more general instruction on 
measure of damages. Lummell v. National Fire Ins. Co. (S. D.) 
13). Notice, proofs and adjustment of loss. 
669(13)—Evidence justified instruction that there was no evidence that insured had violated 
qoviewe, of fire policy requiring exhibition of damaged property. Farber v. Boston Ins. 


Co (Mo.) 

§ 670. VERDICT AND FINDINGS. 

670—Failure of jury to assess damages in addition to attorney fees for vexatious refusal 
to pay loss under burglary policy did set not affect verdict. Block v. United States Fidelity 
& Guaranty Co. of Baltimore, Mo.) 

670—Finding that value of property courapen was only 22 per cent of value stated in proof 
of loss held to make verdict for insured contrary to weight of evidence, in view of 
— invalidating fire policy for fraud. Domagolski v. Springfield Fire & Marine 
Ins. (N. Y.) 

§ 672 JUDGMENT. 

672—Mere showing of service of summons on state insurance commissioner held insufficient 
te authorize default judgment against foreign insurance company. Continental Casualty 
Co. v. Gilmor, (Miss.) 

672—Where promise to pay $1 for each member in good standing was unconditional, judg- 
ment for fixed sum against association was proper. Waco Mut. Life & Accident Ass'n v. 
Alford. (Tex.) 

672—Judgment on automobile fire policy, payable to mortgagee rendered in favor of mortgagee 
for unpaid amount of mortgage against mortgagor and insurer jointly and in favor of 
mortyaaer against insurer for same amount, held in proper form. Southern Casualty Co. 

. Welch Motor Co. (Tex.) 
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XIX. Reinsurance. 
§ 682. AVOIDANCE OR FORFEITURE OF CONTRACT. 


682—Where insurance company’s records showed repeated violation of reinsurance contract by 
excess cessions to reinsurer, parties held left to remedy of readjustment provided in con- 
tract. If violation by insurance company of reinsurance contract as to portion of risk 
retained was with intent to defraud, reinsurance was void, and payments thereunder, with- 
out knowledge of the fraud, recoverable. Columbian Nat. Fire fa, Co. v. Pittsburgh Fire 
Ins. Co. (Mich.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. . 

686—Notice under general issue in action on reinsurance contract, held sufficient to send ques- 
tion of fraud to jury. Columbian Nat. Fire Ins. Co. v. Pittsburgh Fire Ins. Co. (Mich.).. 


XX. Mutual Benefit Insurance. 


(A) CORPORATIONS AND ASSOCIATIONS. 
§ 687. NATURE AND STATUS IN GENERAL. 
687—Payment of benefits in fraternal benefit insurance is confined to limited classes of persons. 
Rose v. Brotherhood of Locomotive Firemen and Enginemen. (Colo.) 
687—Lodge is ‘Fraternal Beneficiary Association.” If organized for benefit of members, and 
having representative form otf government and ritualistic form of work. To be within 
statute defining fraternal beneficiary associations, insurance contract must show on its face 
that premiums are to be collected by assessment. Insurance contract, issued by fraternal 
beneficiary association, providing stipulated premium, payable in monthly installments and 
fixed indemnity, held not “old-line insurance policy.” Montgomery v. Security Benefit 
Ass’n. Mo. 
§ 688 EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 
688—Fraternal beneficiary associations held exempted from other statutes by chapter specifically 
applicable to them. Peters vy. Order of United Commercial Travelers of America. (la.)..1091 
§ 694. MEMBERSHIP. 
(2). Expulsion or suspension. 
694(2)—Insured member of benefit society is entitled to notice of specific offense as ground for 
expulsion. Where insured member of benefit society justifiably interprcced charge of ac- 
cusation of rare pleading and going to trial without ‘objection did not waive right to speci- 
fic charge, where conviction was for general misconduct. Clevenger v. Sulier. (N. M.).. 586 
694(2)—Strict rules of judicial procedure do not apply to fraternal benefit lodge trials. and 
prejudice does not disqualify trial officers. Grand Lodge, Colored K. P. of Grand Juris- 
diction of Texas v. Sanford (Tex.) 
(3). Recourse of members to courts. 
694(3)—Expelled members failing to appeal to higher fraternal society authorities, ftom ex- 
pulsion order, held not entitled to resort to courts even if order was void. Mandamus or 
injunction will lie ta redress wrongs of lodge members only, where remedies within lodge 
have been exhausted. Grand Lodge, Colored K. P. of Grand Jurisdiction of Texas v. 
Sanford. ex. ) 
700. INSOLVENCY AND DISSOLUTION. 
705. —— CONSOLIDATION. 
705—By -laws of successor, providing for ineligibility of beneficiary divorced from member, 
do not affect her right to insurance under contract between original society and member. 
Walden et al v. McCollum. (Ark.) 


705—Beneficiary in life policy in mutual aid society held entitled to recover only amount 
in consolidation contract accepted by him. Evidence held to show that insured received 
copy and accepted provision of insurer’s consolidation contract. Beneficiary basing ac- 
tion on merger contract between defendant and original insurer held bound by terms 
thereof. Knight v. American Ins. Union. (Ark.) 

705—Beneficiary held entitled on death of insured to recover only amount specified in con- 

tract which consolidated original insurer with defendant and was accepted by insured, 

and not amount stipulated in benefit certificate. Springgs v. American Ins. Union. 


(B THE CONTRACT IN GENERAL. 

§ ae WHAT LAW GOVERNS. 

712—Policy signed by insurer in one state, but accepted in writing by insured in another, 
held governed by laws of state where accepted. Sovereign Camp of Woodmen of the 
World v. Havas. (Ky.) 
717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. —— EXISTING PROVISIONS 

18—Constitution and by-laws are part of fraternal contract of insurance. United Order of 
Good Samaritans v. Thompson. (Ark.) 

718. Constitution and by-laws of fraternal benefit association are by implication embodied 
in policy. Rose v. Brotherhood of Locomotive Firemen & Enginemen. (Colo.) 

718—Rev. St. 1925, art. 4846, providing that by laws are binding on beneficial society, mem- 
bers, and beneficiaries, has no application after policy has lapsed and forfeiture has oc- 
surred. Bailey v. Sovereign Camp W. O. W. (Tex.) 

§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 

(1). In general. 

719(1)—Amendment of fraternal benefit society’s laws, made after issuance of certificate and 
in effect, at member’s death, held binding on member and beneficiaries under right 
reserved in certificate. Bartlomieiczak v. Sovereign Camp, W. O. W. (N. Y.)........ 204 

§ 720. DELIVERY AND ACCEPTANCE OF CEKITFiC ATE. 

720—Verdict held properly directed for defendant in action on benefit —— = delivered 
before death of applicant. Tumblin et al. v. Sovereign Camp W. 
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§ 723. MISREPRESENTATION, FRAUD, OR BREACH OF WARRANTY. 
(2). Effect of muisrepresentation, breach of warranty, or concealment in general. 
723(2)—Where benefit certificate provided that untrue answers in application should avoid 
it and answer was shown to be untrue, no recovery could be had. ee et al v. 
Brotherhood of American Yeomen. (N. 4 
723(2)—Statute making applicant’s statements representations and not wi irranties. in absence 
of fraud does not apply to fraternal benefit socnies. Garrett v. Supreme Tribe of Ben 
Her. (NN. ¥.) 
(5). Statements as to health. 
723(5)—Express warranty of sound health, when insured was to undergo operation next 
day, held to prevent recovery on certificate. Rogers v. Fraternal Aid Union. (Kan.) 
724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(2). Misrepresentation, breach of warranty, or fraud. 
724(2)—Society having grand lodge and subordinate lodges, and_ not organized for profit, will 
be treated as fraternal beneficiary asscciation on which certificate of examining ee 
was not conclusive. Foley v. Brotherhood of Railroad Trainmen. 
§ 726. CONSTRUCTION AND OPERATION IN GENERAL. 
726—Benefit certificate must be construed liberally and in favor of insured as against in- 
surer. Mosaic Templars of America v. Raife. (Ala.) 
726—Fraternal association may not plead cr prove falsity of application or representation which 
is not attached to beneficiary certificate. Baldwin v. Supreme Tribe of Ben Hur. (la.).. 
26—Forfeiture of benefit certificate should rest on clear and plain language. Sociedad Union 
Mexicana La Constructora v. De Orona. (Tex.) 


(D) FORFEITURE OR SUSPENSION, 
§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 
& 756° = DEFAULT AS A GROUND OF FORFEITURE IN GENERAL, 
750 ~ Beneficiary under fraternal certificate could not recover, insured having died while 
suspended for default in dues. United Order of Good Samaritans v. Thompson. (Ark.).. 
§ 751. NOTICE OF TIME FOR PAYMENT. 
(1). Necessity of notice. 


751(1)—Members of mutual benefit association must take notice of by-laws requiring pay- 
ment of regular assessments, but are entitled to special notice, if so provided in by-laws, 
or if amount and dates are uncertain. By-laws of mutual benefit association held to 


contemplate special notice of regular and special assessments. nw Mail Ass'n. v. 
Moore. (U. S.) .. 


(2). Sufticiency of notice. 
751(2)—Mailing notice of assessment for mutual benefit association to insured’s address last 
known to general secretary was insufficient, where financial secretary of particular 
branch had sm knowledge of a later address. Railway Mail Ass’n. v. Moore. (U. S.) 
§ 754. —— EXCUSES FOR NON-PAYMENT 
754—After giving notice of premium increase, association could not aaa member’s failure to 
pay old rate. Homesteaders Life Ass’n. v. Holden et al. (T 
§ 755. or ik Sp OR oa AFFECTING RIGHT OF FORFEITURE, 
(1) n genera 


755(1)—Rev. St. 1925, art. 4846, permits placing in benefit certificate provisions prohibiting 
waiving of conditions and requirements of policy and certificate in good standing. 
Bailey v. Sovereign Camp W. O. W. (Tex.) 
755(1)—Promising member further notice of increased premium estopped association from 
asserting forfeiture of death benefit certificate for nonpayment. Homesteaders Life 
Ass’n. v. Holden et al. (Tex.) 
(2). Powers of officers and agents. 


755(2)—Where holder of benefit certificate failed to pay premium, and agent of benefit 
association had immediate knowledge of such fact, such knowledge was imputd to as- 
sociation. Bailey v. Sovereign Camp W. O. W. (Tex.) 
(3). Demand, acceptance, and retention of assessments. 


755(3)—-That fraternal benefit society, before amendment of its laws, several times accepted 
delinquent dues after period for reinstatement expired, held not to waive requirements 
of amendments as to suspension and reinstatement. Bartlomieiczak v. Sovereign Camp, 
Ww. GC W. CH. ¥.) 


755(3)—Where benefit certificate lapsed, and thereafter holder tendered premium, fraud 
could not be imputed to him, since association had right to accept or reject. Benefit 
association with full knowledge of forfeiture of certificate could not accept premiums 
without health certificate without recognizing continuation of policy and waiver of for- 
feiture, Bailey v. Sovereign Camp W. O. W. (Tex.) 
Custom and course of dealing. 


755(4)—Evidence of general and long continued custom by local officer of carrying delin- 
quent members contrary to by-laws charges local lodge with knowledge and approval 
of such conduct. Local lodge is agent of parent body, which is bound by custom of 
local lodge’s officer in carrying delinquent members as though there had been no sus- 
pension for assessment of dues. Wittenstein v. Brotherhood of American Yeoman. ae 
mn 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1). Necessity of proceedings to declare forfeiture. 
756(1)—Under constitution and by-laws of fraternal benefit society, providing that members 
should be notified of delinquency in paying dues, and suspended in open meeting, mere 
delinquency in paying dues did not automatically suspend delinquent. United Order of 
Good Samaritans v. Anderson. (Ark.) eg 
\<). Sufficiency of proceedings. 
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756(2)—Where mere nonpayment of assessment does not of itself forfeit insurance, clear 
intention to declare forfeiture must be shown, and, if notice is required, it must be 
given. United Order of Good Samaritans v. Anderson. (Ark.)..........ccecceeceeecs 

§ 758. REINSTATEMENT. 

§ 761. HEALTH AND CONDITION OF INSURED. 

761—Suspended member of fraternal benefit society, whose delinquent dues were paid while 
he was ill and three days before his death. held not in good standing under laws of 
society. Bartlomieiczak v. Sovereign Camp, W. O. W. (N. Y.)) 

§ 763. WAIVER OF OBJECTIONS. 

763 Beneficial association’s failure to return old policy could not impose liability on reinstate- 
ment policy. Soverign Camp W. O. W. v. Tucker. (Ala.) 

763—Fraternal benefit society, before amendment of its laws, several times accepted de- 
linquent dues after period for reinstatement expired, held not to waive requirements 
of amendments as to suspension and reinstatement. Acceptance of delinquent dues by 
fraternal benefit society held not to waive requirements relating to good health and 
making such payment a warranty of good health. Fraternal benefit society’s retention of 
delinquent dues until after member’s death held not to waive requirement that suspended 
member he in good health when payment is made as condition to reinstatement, in 


absence of evidence that officers knew of illness. Bartlomieiczak v. Sovereign Camp, 
Ws, APe AVS GEES RAD 55:3 Kb.d 4 SSS Siew ee al Waka < Os kooeN es ea EEOC esac Cue nade tes Toes 


(E) BENEFICIARIES AND BENEFITS. 

§$ 768. PERSONS WHO MAY BE ee arene 

§ 769. —— IN GENERAL. 

769—Laws of state of fraternal association’s organjzation determine eligibility of beneficiary. 
Rose v. Brotherhood of Locomotive Firemen & Enginemen. (Colo.) 

§ 770. STATUTORY PROVISIONS. 

770—Designation of beneficiaries will, if possible, be brought within power _ by sta- 

tutes. Rose v. Brotherhood of Locomotive Firemen & Enginemen. (Colo.). 

§ 771. PROVISIONS OF CHARTER OR BY-LAWS. 

771—Where divorced wife was receiving monthly alimony from deceased member, she was 
“dependent’”’ within fraternal benefit policy. Rose v. Brotherhood of Locomotive Fire- 
men & Enginemen. (Colo.) 

§ 772. DESIGNATION OF BENEFICIARY. 

$ 773. IN GENERAL. u 

773—Adding ‘‘wife’” to name of beneficiary in policy held merely descriptive in contest be- 
tween divorced wife and widow for death benefits. Rose v. Brotherhood of Locomotive 
Firemen & Enginemen. (Colo.) 

§ 778. FAILURE TO MAKE DESIGNATION. 

778—Husband and sole heir of insured, who died intestate and without assignment of benefit 
certificate, held entitled to proceeds of certificate notwithstanding provision that no 
payment would be made if insured died without disposing of certificate by assignment 
or will, in view of other provisions. Mosaic Templars of America v. Raife. (Ala.).... 

B. 209s CHANGE OF BENEFICIARY. 

§ 780. —— RIGHT TO CHANGE IN GENERAL. ; 

780—Constitution of fraternal benefit society in effect at member’s death governs right 
to change beneficiary. Member’s right to change beneficiary held not affected by pro- 
vision of society’s constitution that responsibility for change of beneficiary is with mem- 
ber. Brotherhood of Locomotive Firemen and Enginemen vy. Ginther. (Wyo.) 

§ 783. —— VESTED INTEREST OF BENEFICIARY. 

783—Mother of insured, to whom benefit certificate was assigned and who predeceased in- 
sured, took no vested interest in benefits of certificate. Mosaic Templars of America v. 
Raife. (Ala.) 

783—Right = deceased member’s death — vests on death. Rose v. Brotherhood of Loco- 
motive Firemen & Enginemen, (Colo.) 

783—Beneficiary in fraternal benefit certificate authorizing change in beneficiary, has no vested 
nterent these:  “Richariaon :v, Damm CLO). vice sacs vcscebherscacavesenentacese 


§ 784. MODE OF CHANGING DESIGNATION. 
(1). In general. 

784(1)—Benefit certificate held to contemplate benefiting of relations named therein or to 
permit insured to designate by will or assignment some other beneficiary. Assignment 
of benefit certificate at foot thereof by insured held not a “will” or intended to be a 
ill, SAOURIE TEMOIRTe GC  Demeten ¥, Meee: CHUB 6a wie 5 6555464004008 cekeon see asaaws 

784(1)—Member’s request that beneficiary be changed to children held inoperative to change 
beneficiary in contest between divorced wife and widow. Rose vy. Brotherhood of Loco- 
motive Firemen & Enginemen. (Colo.) 

(5). Change by will. 

784(5). Benefit certificate held to contemplate benefiting of relations named therein or to 
permit insured to designate by will or assignment some other beneficiary. Mosaic 
Templars of America v. Raife. CORRS obs bcd kwon eee So euieGa eRe ree Woe Nee ORE oe 

(6). Who may make objection. 

784(6)—Original beneficiary could not complain that change in beneficiary was not in accor- 

dance with contract, where insurer had waived provisions by conduct. Richardson v. Faith- 


- 162 
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(7). Estoppel and waiver as to mode of change. : 
datas syed may waive provisions for changing beneficiary. Richardson v. Faithful. 
Tex 


® 786." Loss OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 

& 787. IN GENERAL. 

787—Where, under by-laws of fraternal organization, member was expressly authorized to 
employ doctor other than society’ s doctor, he could follow his directions, and provision as 
to following directions of society’s doctor was then inapplicable. Provisions of by-laws 
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of fraternal organization that member might employ doctor other than society’ s doctor, and 
that sick member should not leave house without permission of society’s doctor, should be 
taken together and interpreted reasonably. Sick member, exercising right under by-laws 
to employ doctor other than society’s doctor, held not to forfeit right to aid because he 
followed his instructions to go to his office, though contrary to instructions of society’s 
doctor. Cirullo v. Society Sons of Calabria. (Mass.)......-..eeeceeeeeeeeeseeereeees 

787—That insured’s sight was so diminished as to incapacitate carrying on occupation did not 
permit recovery under certificate covering only permanent blindness where no projection 
occurs. Where certificate and Brotherhood’s constitution allowed recovery for blindness 
only where permanent preventing projection, parts of constitution showing purpose of 
Brotherhood will not be considered construing right of member to recover for blindness. 
Recovery under Brotherhood’s beneficiary certificate could be had only for specified ailments 
insured against. Brotherhood of Locomotive Firemen and Enginemen v. Williams. (Tex.).. 

§ 788. —— SUICIDE. 

In general. 

788(1)—Evidence held to show insured was insane at time of suicide, thereby authorizing 
recovery under certificate of fraternal insurance for death by “external, violent, and 
accidental means.’’ Sovereign Camp of Woodmen of the World v. Havas. (Ky.)...... 

§ 789. NOTICE AND PROOF OF LOSS. 

(1). In general. 

789(1)—Sick member of society paying sick benefits could not be deprived of benefits because 
he did not present certificate of society’s doctor, who refused to issue one, where he 
elected, as authorized by by-laws, to have service of other physician, who could furnish 
certificate. Provision that sick benefits would be made on report of society’s doctor and on 
presentation of his certificate held inapplicable, where member, as permitted by by-laws, 
elected to employ other doctor, who issued certificate after society doctor’s refusal. Cirullo 
v. Society Sons of Calabria. = ‘axentheqen a 

§ 791. AMOUNT OF BENEFITS 

(1). Death benefits. 

791(1)—Benefit certificates, entitling members only to net amounts produced by group assess- 
ments are valid and binding. Whether whole amount produced by assessment was received 
within required time held immaterial, wher: certificate sued on provided for payment of 
such amount. Mutual Relief Ass’n. et al. v. Weatherly. (Ark.) 

§ 792. ADJUSTMENT OF LOSS. 

792—Beneficiary, with knowledge of contention by association that insured was over in- 
surable age, signing agreement to take reduced sum under policy, is bound thereby. 
Mutual Order of Good Samaritans v. Robinson. (Ark.) 

§ 793. RIGHTS OF BENEFICIARIES TO PROCEEDS. 

793. By-law of society, limiting beneficiaries to member’s families, does not deprive wife, 
later divorced, of rights to insurance. Rights of beneficiary having insurable interest 
as = on issuance of policy are not terminated by divorce. Walden et al v. McCollum. 


(A 
793—Under by-laws of death benefit society made part of contract by statute. Divorced 
wife held not entitled to recover benefit. Baggerby v. Supreme Tribe of Ben a 


(Ind.) 

§ 797. RIGHTS OF CREDITORS. 

797—As to rights of creditors of deceased, proceeds derived from beneficiary certificate are 
governed by different rule thar’ proceeds derived from insurance policy in old time com- 
pany; proceeds of fraternal benefit certificate on death of member go to family, and 


cannot be subjected to noe of his debts, nor to debts of any beneficiary named therein. 
Johnson v. Roberts et al. 


(Okla. ) 
§ 799. INTEREST ON AMOUNT OF ‘BENEFITS. 
799—Under policy providing for payment of sum without interest, beneficiary may recover 


interest on accrual of liability to beneficiary after death of insured. Modern Woodmen of 
SE SS Fre. GE eke ee ika eh aKinecccak cocci taatawececdeewvsereet naan 


(F) ACTIONS FOR BENEFITS. 
§ 803. ree OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEM- 
3ERS 4 
§ 805. —— RESORT TO COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In general. 
805(1)—Members of fraternal benefit society may by contract limit their right to appeal to 
the courts. Contract between fraternal benefit society and its members, limiting their 
right to appeal to the courts, will be strictly construed against the society. By-law 
of fraternal benefit society, providing that, unless appeal from determination on claim 
against it on benefit certificate was taken to final tribunal of the society, appeal to 
courts was waived, held not invalid as placing final determination of questions solely 
in hands of society. By-law of fraternal benefit society, requiring appeal of claim to 
society’s final tribunal as condition of appeal to courts, held to permit filing of written 
evidence before such tribunal and not to require applicant’s presence. Benza v. New 
Era Ass’n. (IIl.) 
(2). Conclusiveness of society’s determination. 
805(2)—By-laws of association, making — of its board of trustees on appeal final, does 
not preclude representative of member, for whose death benefits are sought, from suing 
in the courts. Employer’s Ben. Ass’n of Calumet & Arizona Mining Co. et al. v. John. 


(Ariz.) 

§ 809. ‘DEFENSES. ; 

809. Fraternal Benefit society, interposing defense of misrepresentations in application, need 
not tender return of premiums. Montgomery v. Security Benefit Ass’n. 

§ 812. LIMITATIONS. 

812—Action on accident certificate of fraternal association, commenced after expiration of 


time limit by policy, held barred. Peters v. United Order of Commercial Travelers of 
America. 


1029 
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§ 814. PROCESS AND APPEARANCE, 
814—Default judgment against benevolent association is unauthorized on service by citation 


on its president instead cf on insurance commissioner. Fort Worth Benevolent Ass’n. v. 
Weathers. (Tex.) 


§ 815. PLEADING. 

(1). Declaration, complaint, or petition. 

815(1)—Petition for recovery on fraternal beneficiary certificates held not defective as 
against general demurrer, for failure to allege loss of eye by accidental means, in view 
of allegation that surgeon unintentionally cut ball during operation. Assured, in suing 
on fraternal beneficiary certificates, need not allege number,of members in good stand- 
ing nor that assessment would have produced sufficient funds to pay policies; such being 
matters of defense. Petition to recover on fraternal beneficiary certificates held not 
defective for failure to allege loss of eye from accidental means, in view of allegation 
of liability in event of loss of eye by accidental means or otherwise. Fort Worth 
Mut. Benev. Ass’n. of Texas v. Golden. (Tex.) Vievaphus ene 

815(1)—Against general demurrer, allegation of insured’s absence more than seven successive 
years will be held to mean absence from usual abode. Heralds of Liberty v. Fern. (Tex) 

(2). Plea, answer, or affidavit of defense. 

815(2)—Plea, in action on benefit certificate, alleging that insured warranted that he was 
not suffering from named ailments, was insufficient where it did not allege that ailments 
increased the risk of loss. Pleas that deceased had made misrepresentations as to health, 
in application, but which failed to aver that they were relied on as true, were in- 
sufficient. Heralds of Liberty v. Collins. (Ala.)........... 

(4). issues, proof, and variance. 

815(4)—Letters relating to benefit certificates other than those sued on held properly excluded. 
Tumblin et al. v. Sovereign Camp W. O. W. 5 C 

§ 816. EVIDENCE. 

§ 817. PRESUMPTIONS AND BURDEN OF PROOF. 

(1). In general. 

817 (1)—Where member designated wife by name in policy, it is presumed person so desig- 
nated was intended to recover death benefits if she survived member. Divorced wife, 
named as beneficiary seeking death benefits as against widow, is presumed to be within 
prescribed class of beneficiaries. Rose v. Brotherhood of Locomotive Firemen & Engine- 
men. (Colo.) aoak ayerersts wR 

(2). Matters of avoidance or forfeiture. 
817(2)—Where benefit certificate was lost, in absence of evidence, it will not be assumed that 
copy of application containing representations as to insured’s health was not attached to 
certificate. Foley v. Brotherhood of Railroad Trainmen. (lowa).. 

817(2)—Under Code W. Va. c. 125, §$ 61—66, insurer, assertin gnonpayment of assess- 
ment, has burden of showing that notice contemplated by by-laws of mutual benefit 
association was given. Generally, if mutual benefit association pleads failure of insured 
to pay assessment, it has burden of proving levy and notice in manner prescribed by its 
rules. Railway Mail Ass’n. v. Moore. (U. S.).. 

(4). Amount of benefits. 

817(4) Benefit association and its sureties, to avoid liability for full amount of certificate, held 
bound to produce records shewing collection of lesser amounts. Mutual Relief Ass’n. 
et al. v. Weatherly. (Ark) 

§ 818. —— ADMISSIBILITY. 

(1). In general. 

818(1)—Where by-laws of society made death benefit payable to member’s administrator 
because of divorce of wife named as beneficiary, excluding insured’s statements that 
he did not wish to change beneficiary was not error, since they could not change con- 
tract. Baggerly v. Supreme Tribe of Ben Hur. (Ind.) ‘ 

818(1)—Fraternal association may not plead or prove falsity of application — or : "representation 
which is not attached to beneficiary certificate. Law forbidding fraternal association frem 
proving falsity of application not attached to certificate held applicable to statements 
knowingly false. False statements in application not attached to beneficiary certificate are 
not available under cross-petition for cancellation of certificate. Baldwin v. Supreme Tribe 
of Ben Hur. (la.) 

818(1)—Letter promising member further notice of increased premium held admissible as 
evidence of estoppel to assert forfeiture. ee nae 3 _. v. Holden et al 
(Tex.) 

818(1)—Affidavits of insured’s 
compliance with terms of certificates. Heralds a Li ee v. Fern. 

§ 819. —— WEIGHT AND SUFFICIENCY. 

(1). In general. 

819(1)—Evidence held to sustain finding that member of fraternal benefit association was 
in good health when she applied for reinstatement within provision that reinstatement 
will be granted only to members in good health at time of application. United Order 
of Good Samaritans v. Anderson. (Ark.) vrais 

819(1)—In action on beneficiary cortiacate evidence held to support verdict and judgment for 
plaintiff. Rav v. Ancient Order of United Workmen of ansas. (Kan.) 

(2). Matters of avoidance or forfeiture. 

819(2)—Uncontradicted evidence that applicant for beneficial certificate was afflicted with 
syphilis, contrarv to representations, held to justify cancellation of certificate. mone / Vv. 
Brotherhood of Railroad Trainmen. (Iowa). 

819(2)—Evidence held to support finding that deceased member was not in arrears. 

Union Mexicana La Constructora v. De Orona. (Tex.) 
(3). Estoppel and Waiver. 

819(3)—Evidence held to show that beneficial association as matter of law did not waive re- 
quirement that insured procure health certificate for reinstatement policy. Sovereign Camp 
W. O. W. v. Tucker. (Ala.) 
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819(3)—Evidence that local officer carried members failing to pay dues held to support 
judgment for plaintiff suing on certificate. Wittensten v. Brotherhood “ American 
Yeomen. (Minn.) 

(4). Death or injury and cause. thereof. 

819(4)—Evidence held to show insured was insane at time of suicide, thereby authorizing re- 
covery under certificate of fraternal insurance for death by ‘ ‘external, violent and accidental 
means.” Sovereign Camp of Woodmen of the World v. Havas. (Ky.) 

819(4)—Evidence held insufficient to show blindness of locomotive engineer was such that full 
amount of beneficiary certificate was payable. Brotherhood of Locomotive Firemen and 
Enginemen v. Williams. (Tex.) 

§ 820. AMOUNT OF RECOVERY. 

§ 821. IN GENERAL. 

821—Amount of beneficial association’s lien charge for increased rate should be deducted 
from judgment against it, if assured, absent for seven years, died after rate increase. 


Sovereign Camp, W. O. Ww. CU sd ko ceesde cp as necick ws banWbaeceaase 80 


824. CONDUCT IN GENERAL 
825. QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Whether deceased had heart trouble which materially increased risk and whether he 
made false statements, in application, which were intended to and did deceive defendant, 
held for jury. Heralds of Liberty v. Collins. (Ala.) 
825(2)—Evidence relative to mailing papers containing notice of assessment in wrappers 
prepared on automatic addressograph machine held to present by mutual benefit. associa- 
tion jury question whether notice of special assessment was given. Railway Mail Ass’n. 
v. Moore. (U. S.) 
(3). Death or injury and cause thereof. 
825(3)—Whether plaintiff, whose three fingers had been amputated and fourth made useless 
by disease, had lost four fingers within meaning of by-law of association agreeing to 
pay $700 for loss of four fingers held for jury. Guilvezan v. Union of Roumanian 
Det, B Cee: Bee CR eve sccdctccvetckctacesducdetinsscbsadees gerepvdeedencd 
§ 826. —— INSTRUCTIONS. 
(1). In general. 
826(1)—Instruction to disregard release of one-half amount of benefit certificate, unless jury 
found some consideration, therefor, held erroneous under uncontradicated evidence that 
release was signed with knowledge of defendant’s contention that it was entitled to 
refuse past-due premiums and cancel policy. United Order of Good Samaritans v. 
Robinson. (Ark.) 
(2). Death or injury and cause thereof. 
826(2)—Instruction that, if three fingers were lost at second joints and little finger was so 
stiff as to be useless, plaintiff was entitled to recover under clause of beneficial asso- 
ciation covering loss of four fingers, held correct. Guilvezan v. Union of Roumanian 
Ben. & Cul. Societies. (Mo.) 





